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20 

17 

18 
18 


P. 

690 

•10 4 
666 
744 
1 

412 

908 

583 

577 

536 

570 

49H 

56.5 

403 
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315 

22 
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354 
360 

r65 I 

3G8 
372 ‘ 
3S1 : 

384 ' 

390 
392 ' 
394 
397 ! 

399 
405 

411 
416 
422 

426 

427 

431 

435 
438 
459 


Board of Examiners v^. Provas 
Clmnder Roy 

Mokhdum Hassan Baklish v. Ilahi 
Rukhsh 

Abdul Aziz v. Razak Ali 
Munsi Misser v. Bhimraj Ram 
Peary Lai Daw v. Madhoji Jibnn 
Ja^adanand Asram v. Rajendra 
Roy 

Aladan Mohan Singh v. Rajkishori 
Kumari 

GanputRai v. King-Emperor 
Siiknandan Singh v. King.Emperor 
Raburam Rant v. King-Emperor 
Manik Chandra Chakrabutty v. 

Preonath Kuar 
Ram Bahadur v. Dusuri Ram 
Sundermani Dei v. Gokulnnanda 
Chowdhury 

Hedf.yet Ali r. Kamalanand Singh 
Chandi Charan Laha v. Monoianjan 
Madan Mohan v. Ganga Chandra... 
Trailakya Nath Pal v. Secretary 
of State 

Promotha Nath Roy v. Jagannatii 
Kisore 

* • ♦ 

Kali Prasanna Das v. Bhagahan 
Mali 

Adit Singh v. Sukliraj Rai 
Ilari Lai Singh v. Tripura Charan 
Harilal Singh v. Rupa Manjari ... 


U ?c V? 

Z 7Z ^ 
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1 ^ « 
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3 r- O ^ 

o 
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C -3 1 
O • 1 

1 
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V. 

P. 

1 

1 

1 

402 

18 527 

464 

17 741 

t 

4 

19 918 

4G8 

18 824 

474 

19 865 

478 

18 129 

488 

499 

17 

1 


17 536 

547 . 

1 7 531 


19 951 

555 

1 7 5S3 

566 

19 840 

573 

16 900 

583 

20 332 


18 275 

5S5 

13 1S9 

5S7 

690 

IS 188 

593 

I 6 359 

SCO 

17 5S7 

599 

21 385 

1 

19 1^9 

601 

1 5 137 
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V. 
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Nandlal Pathak v. Afohanth Cha- 
nurpat Das 

Nanda Gopal Sinha v. Pores Moni 
Debi 

Baktawar Singh v. Bhuban Singh 
Mnjmudar Hiralal v. Desai NarsilaP 
Kanhaya l.al v. National Bank of 
India, Ltd. 

Lain Soni Ram v. Kanhaiya Lai 
Debi Prasad Chaudhuri v. Golap 
Rhagat 

Chhatrnput Singh Diigar v. Kharag 
Singh Lachmiram 
Richard Ross Skinner v. Kunwar 
Naunihal Singh 

Basant Singh v. Mahabir Per<»had 
Tekait Krishna Prasad Singh y, 
Moti Chand 

Baijnath Ram v Nand Knmar 
Singh 

Rafiuddin Mahomed v. Iswar Rout 
Kangal Chandra v. Madhu Sudan 
Ganpat Singh v, Jasodhur Singh... 
Kartic Chandra v. Gorachand 
Mahata 

Dund Bahadur Singh v. Deo Nan- 
dan Prasad 

Raja Rnm Ranjan y. Satis Chandra 


18 143 


17 
20 

18 

18 

19 

19 

19 

19 

19 


478 

322 

9L9 

9t9 

291 

273 

435 

267 

340 


19 296 


Singh 


Gobind Sahne v. Udifc Narain Singh 


18 

20 

20 

20 

20 

20 

20 

20 


956 

394 

417 

516 

420 

513 

503 

484 
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Names of Parties. 


421 


427 


Special Officer, Salsetto Buildiuo' 
Sites y. Dasabhai Bezanji 
Alotiwala 


Sayedani Mahmada 
Chowdhorani y. 
Elahadad Khan Pani 


Khat 


un 


1 Corresponding 
Vol. and page 
of Ind. Cas. 
1913. 
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429 


430 

, 20 763 

434 

L 

410 
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ported. 


___ 



Names of Parties, 


Ahmad Ali y. Raisunnessa 
Sajor Mahto y. Cooke *’] 

Sheik Muchi Osta y. Horsraui 
Aiarwan 

Vusnf Gazi y. Asmat Mollah 
Chatturbhuj Patnaik y. Krishna 
Chandra Palnaik 


Corresponding 
Vol. and page 
of Ind. Cas. 
1912-13. 

V. 

P. 

18 

985 

16 

929 

19 

24 

15 

430 

17 

276 
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•Wo Bhabanpcana Dcbja r. lloremlra 
Narain Pop 

448 Khetro Moban Mitra v. Emperor 

449 Kori Sing v. Finch 
451 Shaik Siddik v. Shaik Chakuari 

Khansama 

453 Kiinwar Raghubir Singh v- Moti 
Kunwnr 

457 Tara Chand Marwari v. Broja 
Gopal Mookerjec 

459 Jadu Nath Belel v, Raj Natain 
Mukherjeo 

462 Ganendra Nath Hoy Choudhury v. 

Siirya Kant Rav Choudhnry ... 
467 Chiodith V. Tidsi Singh 

463 Telam Prainanik v. Ada Sheikh ... 
472 Mozello Joshua V. Arakie 
476 Basiruddin v. Faimulla 

478 Tookoo Moni Dasi v. Dwarka 

Nath Drada 

479 Promotha Natli Ray v. King- 

Emperor 

435 Baijnath Ham Goenka v. Nand 
I Kumar Singh 

483 1 Subramania Pillai v. Muriigesa 
} Pillai 

491 I Francesco Giordano v. Flora 
I Giordano 

492 i Kedar Nath Ray v. Ainrita Lai 
• Mnkerjee 

494 ^ Bepin Behary Das Bairagi v. Atul 
Krishna Das Bairagi 

496 Sarjiigsharan Lai v. Dukhit 
Maiiato 

499 Kumar Basanta Kumar Rai v. 

Ram Chandra Roy Chaudhry ... 
501 Ramdoyal Shamanta v. Upendra- 
nath Shamanta 

603 Peari Sha v. Surujmal Marwari ... 
505 Leakat Ilossain v. King-Emperor 
509 Munshi Indar Sahai v. Kunwar | 
Shiam Bahadur ' 

512 Srimati Saraswati Dassee 7. ' 
Srimati Biraj Mohini Dassee ... , 
615 Haridas Ray 7. Sarat Chandra ; 
Dey 

517 llariah Chandra Roy 7. Shaikh 

Aiir Mahmud 

518 Khetro Mohan Chtterjee 7. Mohim 


V. 

16 

18 

18 

18 

17 

18 

19 

15 
18 
18 
18 
1 1 

17 

19 

18 
21 

20 

17 

15 

18 
20 

18 

16 
18 

17 

18 
18 
18 


48 

412 

349 

683 

766 

747 

884 

39 

130 

791 

132 

196 

972 

315 

956 

282 

512 

283 

323 

809 

536 

298 

57-5 

6S5 

730 

898 

121 

474 
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Names of Parties 


.526 

529 

631 

534 

536 

538 

541 

519 

554 

565 

571 

573 

578 

581 

585 

586 
.591 


I 


602 

605 

613 


615 

617 

619 

621 

622 


521 

Monsharam Chakravarty 7 . Gonosh 

16 383 

625 


Chandra Chakravarty 

627 

1 

524 

Raj Mohan Pul v. Gobinda 

14 53 

1 


Chandra Pal 

631 : 

525 

Bhadroawar Goloi v. Bishnu 


633 , 

1 

Charan Sen 

8 3 

1 

1 


a> 

tc bo n 
c a sa ^ 

S "c • ® 

2 5 

^ . j;! fh 

^ ^ o ^ 
O 


V. 


p. 


Kali Charan Dntt 7. Surja Kumar 
lilondal 

East Indian Ry. Co. v. Shiv 
Prosad Bhakat 

Syed Mokram Ali v. Cuttack 
Municipality 

Jhulan Sani v. Emperor 

Chandi Proshad Singh v. King- 
Emperor 

Kalu Khalashi v. King-Emperor... 

Kanhaya Lai v. National Bank of 
India Limited 

Puma Chandra Kunwar v. Bejoy 
Chand Mahatab 

Crowdy, C. H. v. Reilly, li. O. 

(Jokhai Padhau v. Bchari Lai 
Pandit 

Phnnindra Singh v. The King- 
Emperor 

Majtnudar Hiralul Itchhalal 7. 
Desai Narsilal Clmturbhujdas ... 

Grey, C. E. v. Lamond Walker 
& Co , 

Jibanessa Khatun v. Majidunnessa 
Khatun 

Sheik Sajed v. Sarada Prosad 
Chaadhury^ 

Ratn Brich Narain Singh v. 
Ambika Prasad Singh 

Raj Krishna Dey v. Ripin Boliari 
Dey 

DwarkaNath Chowdhury r. Atul 
Slab Baunerjee 

Gobinda Sundar Sinha Chowdry 
7. Chand Moah 

Lala Soni Ram 7, Kanhaiya Lai ... 

Nishi Kanta Chatterjee 7. Ashu- 
tosh Mukherjee 

Midnapur Zainindary Company 
Limited v. Muktakeshi Dasi 

Munshi Rajbuns Sahay 7. Soorjee 
Lai 

Mohar.ij Birendra Kishoro 
Manikya Bahadur 7. Ahammad 
AIL 

Baikantha Nath Misra v. Laboo 
Nag 

Bisheswar Sonamut 7. Jasoda Lai 
Chowdry 

Raj Mohan Guha v. Alam Gazi ... 
Raj Kumar Roy Choudhury 7 . 
Aiimuddi 

Ilakimgir v. Basdeo Sahi 
India General Steam Navigation 
Company v. Bhagwan Chandra 
Pal 


15 897 
18 216 

18 651 

18 677 

20 142 

19 10<>2 

18 940 

18 859 
18 737 

17 936 

18 891 
18 909 
18 756 
18 398 

18 459 

19 90 

17 162 

18 860 

16 202 
19 291 

To be re- 
'j>orted. 

16 776 
15 519 

15 479 

18 273 

19 391 

17 279 

16 911 
10 894 

19 245 
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Names cf Parties, 
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Ph 


035 Lai Chand Sew Karan v. East 
Indian Railway Company 

636 ‘ Harai Saha v. Faizlor Rahman ... 

637 I Tekait Krishna Prasad Singh v. 
I iloti Chand 


062 , Padmannnd Singh v. Rama 
'' Proshad Mohi 

667 , Panchu Mondal v. Sheikh Isaf ... 

669 Thakur Basant Singh v. Mahabir 
1 Pershad 

079 Hari Lai Sinha ?. Tripura Charan 
Ray 

095 Alaharaj Bahadur Sing v. Basonta 
Kumar Roy 

698 Gagan Char.dra Choudry v. Alnk 
Chand Saha 

701 Devi Prosad Chaudhury v. Golap 
Bhagat 

735 Sir Stuart Samuel, In Ihe maitev of 

741 Moban Laiji v. Tikait Sri Gordhan 
I.alji Maharaj 

748 1 Lahuri Bibee v. Bejoy Chand 
Alahatap 

760 ! Niiroani Kumar v. Kedar Nath 
1 Ghosh 

752 I Chattrapat Dugar v. Kharaj 
Singh Luchmiram 

754 j Bhieha Ram Sahi v. Bishambhar 
I Nath Sahi 

761 Hiran Kumar Chowdhury v. 
I Mangel Sen 


( .. vxuuau 

779 Nanda Lai Pathuk v. Mohunt 
Chnnurpat Das 

781 Rasik Lai Sen v. Krishna Mohaii 

Mondal 

782 1 Harmanage Narain Singh v. Rani 
j Gopal Achari 

787 ; King.Emperor v. Harkumac 
Barman Roy 

793 i Asit Mohan Ghosh v. Sarat 
' Chandra Ghosh 

795 j Ananta Ram Towary v. Sheikli 
i Altab Sarkar 

797 ' Kidar Nath v. Mathu Mai 

802 Monohar Pal y. Srimati Anan'ia 
, Moyee Dassee 


1 © , 

: to be w 

C S c5 

, . 

c, d - . 

9 ^ ^ 

o " 

O 

V. 

p. 

19 

242 

18 

839 

19 

296 

19 

197 

17 

284 

1 18 

391 


340 

19 

129 

18 

S7G 

18 

996 

19 

273 

19 

765 

19 

337 

19 

1 

367 

i 20 

151 

; 19 

4 

1 

435 

: *7 
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20 

222 

19 

515 

17 

1 

266 

18 

143 

18 

249 

19 

, • 

417 

20 

/ 

216 

20 

1 

L i 

215 


. Ci 

55 

't: • 
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Names of Parties 


© 

bD ^ n 
C cd d 

. 

C ^ • CO 

Cm ^ fl • 
CO • H-( ^ 
O ^ ^ 

^ Oi 

3 ^ c ^ 


20 

18 


409 

046 


807 Rakhal Chandra Ghosh v. Asha- 
tosh Gliosh 

810 Guru Charan Ilajam v. Suklal 
Ilajam 

812 Syed Shah Hamid Hossain v. Patna 
Municipality 

8 7 Kanialdhari Thakur v. Rameshur 
Singh Bahadur 

820 Monohar Mukerjec v. Khettra 
Nath Sabui 

824 Sarba Mahtoii v. The Emperor ... 

825 Shabijan Sheikh v. Emperor 

827 ' Asgar Ali Biswas v. The King- 
I Emperor 

829 Raja Debi Bakhsh v. Habib 
Shah 

833 Chamatkari Dasi v. Trigima Nath 
Sardar 

835 Jagendranath Singh v. Secretary 
of State 

841 Umeshananda Dutca Jha v. 

Sir Ravaneswar Prasad Singh... 
814 ^ Ganga Proshad Singh v. Pargaah 
Singh 

o • • • 

846 Naho Kishore Mandal v. Atul 
Chandra Chatterjeo 

853 Richard Ross Skinner v. Kunwar 
Naunihal Singh 

SCO Gangadhar Mondal v. Rajendra 
j Nath Ghosh 

862 • Tikoit Ajant Singh v. Christien, 

F. T. 

865 Ishur Chandra Sarkar v. Troy- 
lukhya Nath Singha 

863 Ram Nath Singh v. Basanta 

Narain Singh 

871 Shanamla Chandra Pal v. Siri 
Nath Ray Choudury 

873 , Madhu Sudan Mandal v. Radhika 
Prasanno Das 

877 , Bhagarthi Das v. Baleshur 
' Bagerti 

881 Jasimuddin Sheikh v. Beni 
Medhab Das 

883 Bangoli Shah v. The Emperor !!! 
88o Cluman Lai v. Hari Chand 
830 Manjhoori Bibi v. Akel Mahumed 


19 

19 

15 
19 

19 

20 

19 

20 
19 
19 
17 
17 

16 
16 
19 
19 
16 
19 
19 
17 
16 
19 

19 

20 
19 
19 


931 

588 

518 

545 

625 

211 

510 

609 

52G 

989 

921 

969 

41 

193 

237 

652 

537 

675 

030 

432 

927 

636 

635 

612 

669 

793 
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CJ 


135 

138 

141 

145 

148 

151 

159 

168 


SubramaniaPillai v. Scelhai Ammal 
Jamna Doss v. Sabapathy Chetty 
Bamamurthi Dhoia v. Secretary 
of State 

Mami v. Sabbarayar 
Sengocla Goundaa v. Varadappan 
Anautanarayana Iyer v, Savithri 
Ammal 

Venkata Row, In re ... 

Lakshmayya v^. Sri Rajah Varada- 
raja Apparovv Bahadur 


V. 

12 

12 

19 

19 

13 

13 

14 


P. 

38 
521 

656 

663 

39 

453 

418 


17 353 


185 

194 

203 

2U 

216 

2i9 

275 

287 


Joopoody Sarayya v. Lakshmana* 
swamy 

Moitheensa Rowthan v. Apsa Bivi 
Maraderi v. Pammakka 
Krishiiama Charlu v. Venkammah 
Venkata Reddy, In re ... , 

Muthukrishna Iyer v. Sankara* | 
liugain Pillai 

Kamal Kutty v. Udayavarma Raja 
Valia Raja of Chirakkal 
Sanyasi Baritya v. Artaswaro ... 
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31 ;; 
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Page 

M. 

1 

1 

\ 

Corn 

Vo 

of 

19 

' 1 

1 


V. P. 

240 

Krishna Nair v. Damodaran Nair 

17 709 

258 

Marangami Rowthen v. Nagur 

18 185 


Meera Labbai 

263 

Chengiah v. Rajah of Kalahasti ... 

15 415 

266 

Sama Row v. Doraisami Chettiar 

18 763 

270 

Nathuram Shivaji v. Krishna 

18 1008 

271 

Visvanathaswaray Naicker v. Kama 

■ To be re- 
ported. 


Ammal 

1 

288 

Lakshmi Narasimha Row v. 

19 440 


Repalli Sitaramaawami 

290 

Lakshminarasimham v. Rama* 

18 308 


chandra 

293 

Alagappa Chetty v. Dasapa 

18 332 


Chettiar 

290 

Srini7a6a Pillai v. Venkatammal... 

19 410 

298 

Varahaawami 7. Ramachandra 



Raj 11 

18 520 

301 

Subramania Mudaliar 7. Ranga- 



natham Chottiar 

18 506 

310 

Do7arayan Chotti v. Muthuraman 

18 515 


Chetli 
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0) • 
ti'S. 
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Names of Parties 


313 

318 

321 

328 


333 

342 

345 

350 

352 
355 

353 

363 

365 

397 


Ramiah v. Rukamani Ammal 
Kirpal Singh v. Bniwant Singh . 
Sanyasi Baritya v. Artaswaro 
Ahinedbhoy Ilabibbhoy v. The 
Bombay Fire and Marine In 
surance Co, Ltd., 
Annapurnamma v. Akkayya 
Rama Aiyangar v. Jagannadha 
Pandia Aiyar 

Suraj Narain v. Ikbal Narain 
Ramolinga Chetty v. Ananta 
chariar 

Muniya Konan v. Perunia! Konan 
Lallu Sahi v. Rajbaus Bharthi .. 
Vidyaranya Bharathi v. Adon 
Bhccma Row 
Sathurazi v. Basappa 
Secretary of State for India v 
Janakiramayya 
Daramtna v. Muriamma 


V. 

P. 

19 

513 

12 

444 

14 

333 

15 

408 

14 

G59 

18 

417 

17 

65 

18 

835 
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1*. 

18 

138 

17 

665 

18 

835 

17 

755 

19 

12 

18 

719 

18 

30 

18 

722 

18 

963 

17 

842 

18 

58 

18 

968 

18 

770 

19 

371 
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402 

404 

405 

418 

426 

428 

423 

450 

455 

457 

459 

462 

463 
469 

472 

474 

476 

477 
479 

482 

483 

484 
488 
509 

511 

512 

513 

515 

517 

530 

533 

534 


Names of Parlies, 


Atchaparaju r. Krlshnayachend- 
ralu 

Doraisingam v. Vyravan Chettiar 
Aluthammal v. Secretary of Slate 
for India 

Dhanapala Clietti v. Anantha 
Chetti 

Secretary of State for India v. 

Abdul Rahiman 
Ganjayya v. Ramaswami 
Ross V. Secretary of State for 
India 

Lakshma Ammal v. Tyagaraja ... 
Venkatachella Chctty v. Nara- 
yana Aiyar 

Subramania Pillai v. Seethai Am- 
mal 

Secretary of State for India v. 
Moment 

Narahari Sahu v. Korithan Naidil 
Ganapathi Bhatta, In re 
Raraamurthi y. Secretary of State 
for India 

• • • 

Kunhikutti Haji r. Gower 
Sivanna v. Venkatakriahna 
Rajarama Aiyar v. Kamaaami 
Aiyar 

Mangayya V. Sriramaln 
Kamayya v. Yerakota 
Subbiah v. Dilawar Khan 
Hyder Sahib v. Giria Chettiar 
Mani v. Subbara 3 'ar 
Natesa Aiyar v. Apparu Padayachi 
Veera Aiyan y. Chettiar Ponnu- 
sami 

Veeranan y. Vellappayal 
Vemula -lambalayya v. Rajamma 
Karuthappa Rowthan v. Bava 
Moideen Sahib 

Vaidinadier y. Krishnasami Aiyar 
Krishnamachariar v. Krishnama- 
chariar 

Secretary of State for India y. 

Rajah of Pittapnr 
Brahmanaikudu v. Mahalakshmi... 
Veerappudayan v. Muthukaruppan 

Theran 
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16 

19 

19 

18 

19 

12 

18 

19 

19 

19 

19 

19 

19 

19 

19 

19 

19 

19 

19 

12 

19 

15 

12 

19 


P. 

225 

219 

68 

973 

6 

362 

353 

378 

672 

38 

22 

881 

310 

656 

563 

478 

660 

448 

221 

241 

496 

663 

462 

421 

?fc6 

859 

542 

665 
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Names of Parties, 
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19 452 


19 

17 


667 

4S7 


19 589 


552 

559 

561 


571 

592 

619 

630 

637 

641 


538 I Secretary of State for India v. 

I Bhanamiirthy 

541 , Alathoor Badrudeen y. Gulam 
I Moideen ... , 

545 Subba Chariar r. Mutlinreeran ; 

I ... 

548 , Pnthempurayal Amman Paiiyayi 
' V'. Pakran Haji _ 

Penokonda Vonkiah y. Krishna^ 
moorthi 

Kunchi Amma r. Amnm Ammal .. 
Brahmana Sastrulu v. Venkata- 
subba Row 

562 Muhammad Ayyah vSahib y. dim'. 
nis iV Co., 

Venkatachella Goundan y. Ranga- 
rutn&ni Aiyar ^ 

of Ramnad y. Arunaohellam 
Chettiar 

Ramanathan Chettyar y. Knli- 
muthii Pillny 

Pakkiya Udayan y. Rt. Rer. J. m! 
Bartho 

637 Reference under the Stamp Act..’.’ 
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ALLiAHABin HIGH COURT. 
Execution First Appeal No. 249 of 1912. 

March 10» 1913. 

Prasstit’. —Mr. Jastico Tadball and 
Mr. Justice Rafique. 

Choudhri I3AHAL SINGH and others 
—Defendants—Appellants 

versus 


NAIT RAM AND OTHERS— Plaintiffs — 

ReSPI'NDENTS. 

Pre-emption^ ihney deposited in Courtly pre-emptor 
after first Court's decree—Decree set anide by Appellate 
Court —Whether plnintij} entitled to interest on deposit 

money-ilesneprofitA-Vendeesright 

A pre-emption suit Avas (lecreocl by the first Court. 
The plaintitT deposited the pre-emptive money in 
Court in proper time and obtained possession. On ap. 

peal, the decree Avas set aside. 

The vendee then got back possession of the pro¬ 
perty and claimed mesne protits for the period during 

Avhich plaintiff Avas in possession: 

Held, (1) that the vendee Avas entitled to mesne 

profits for the period; ... *. 

^ (2) that tho plaintiff Avas not entitled to interest on 

the money he had deposited in pursuance of tho first 
Court’s decree. 

Execution firefc appeal from the decision of 
the Additional Judge of Meerut, dated the 

iSth of April 1912. 

Mr. Boys, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for 

the Reepondenls. 


JUDGMENT.— The only point pressed 
before us in this case is really a simple one. 
The plaintiEfs-respondents obtained a decree 
for pre-emption as against the present ap- 
pellants and in pursuance thereof paid a 
certain sum of money into Court within 
the time allowed and obtained possession. 
The vendees appealed and on gppeal, the 
suit was dismissed. In the meantime the 


money had remained in Court untouched. 
The vendees then applied for restoration 
of possession and mesne profits. The plain¬ 
tiffs raised objection that for the period 
during which the money was lying in Court, 
they were entitled to interest thereon, be¬ 
cause the vendees could and ought to have 
taken it out of Court and appropriated it. 
The lower Court has acceded to this plea 
and has in accordance therewith held that 
the vendees were not entitled to mesne 
profits for 1316 and half of 1317 Fnsli, the 
period during which the money was lying in 
Court. The vendees have come up here on 
appeal and it is urged on their hehalf and 
with considerable force that though per¬ 
chance they might have taken the money out 
of Court, they were not bound to do so, and 
as on appeal it was held that the suit for 
pre-emption was a bad one, there is no 
justice or equity in making them liable for 
the interest in question. The result of the 
litigation between the parties is that it has 
been held that the pre-emption suit ought 
not to have been brought and the appel¬ 
lants-vendees were fully justified in resisting 
claim. The cases quoted by the Court 
below, reported as Hakim Vilayat AU v. 
Abdus Salnm (D, Bhagwan Singh v. 
Ijmmat ul Hasn'nn{2), do not really help us 
in the matter. We can see no justice in 
makiog the appellants reimburse to the 
plaintiffs the loss which has accrued by 
reason of their own foolish action in bring- 
iug the suit for pre emption. In our 
opinion, both justice and equity demand 

(DA. W. N. (1895) 13. 

(2) A. W. N. (1896) 42; 18 A. 262. 
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that the plaintiffs should bear the result 
of their own action and that the appellants 
should not be made to bear the loss incurred. 
We set aside the order of the Court below 
and hold that the appellants are entitled 
to mesne profits for 131G and half of 
1317 fasli and we remit the case to the 
Court below underOrder XIjI, rule 25, for as* 
certainment of the amount. The parties 
may give further evidence. Ten days will 
be allowed for objections on receipt of the 
finding. 

Appeal nllowci. 


LOWER BURMA CHIEF COURT. 
vSpecial Second Civil Appeal No. 6 of 19 

March 6, 1912. 

Present: —Mr. Justice Tworney. 
MAUNG SEIN AND ANOTHER—DEFENDANTS 

—Appellant 
vers^^$ 

NGWE NU — Plaintiff—Respondents. 

Civil Procedure Code (.4cf V oj 1908^,0. XLl, r. 33 — 
Appellate Court deciding caxe upon point not taken hy 
plaintiff in Court of firnt instance — Contendiog mort- 
gagees—Priority—Registration Act {III of IH71), s. 43 
—Power of Appellate Court to decide upon plea not 
taken in first Court—^Vhere no evidence i/t rebuttal 
necessary. 

In a suit between contending mortgagees, the Ap¬ 
pellate Court found against tho plaiiuiff’s plea as to 
the fraudulent nature of the defendaiit’s mortgage, hut 
instead of dismissing the suit, made out a fresh case 
for the plaintilT, namely, that her registered mortgage 
took effect beforo tlie defendant’s oral mortgage. '' On 
second appeal to tho Chief Court: 

Held, (1) that, having regard to tho provisions of 
Order XLI, rule 33, Code of Civil Procedure, the 
lower Appellate Court was right in determining the 
respective legal rights of the contending mortgagees 
with reference to tho Registration Act in spite of°tho 
plaintiff’s defective pleading. 

(2) that tho mortgaged property having been sold 
in pursuance of tho defeudaut’s oral mortgage without 
reference to the plaintiff’s mortgage, the sale should 
be annulled. 

An appellant is not allowed to raise in the Court of 
Appeal a plea which he did not raise in tho lower 
Court where the natuie of the plea is such that 
if raised originally the respondent might have been 
able to rebut it. 

Mr, ha Dun, for the Appellants. 

Mr. S. S. Halkar, for the Respondent. 

JUDGMENT.—The first and the principal 
question raised in this appeal is whether the 
lower Appellate Court, havingr found against 
the respondent’s plea that the 2ud appellant’s 


TnortgagG was fraudulent, should not have 
dismissed the respondent’s suit forthwith 
instead of making out a fresh case for the 
respondent, namely, that her registered mort¬ 
gage took effect before the 2u(i appellant’s 
oral mortgage. Although the claim of 
priority umler section 43, Registration Act, 
was not expressly set up in the plaint, the 
Divisional Judge considered that he was 
bound to deal with it as it concerned an ob¬ 
vious legal right. 1 think this view is correct. 
An appellant is not allowed to raise in the 
Court of Appeal a plea which he did not 
raise in the lower Court where the nature of 
the plea is such that if raised originally the 
respondents might have been able to rebut 
it. But the priority of the respondent’s 
mortgage in this case is clearly not a point 
on which any rebutting evidence could be 
forthcoming. It is beyond dispute that the 
appellant’s mortgage is postponed to the res¬ 
pondent’s by the operation of section 48, Re¬ 
gistration Act. Having regard to the pro¬ 
visions of Order XLl, rule 33, Code of Civil 
Procedure, I have no doubt that the Divi¬ 
sional Court was right in determining the 
respective legal rights of the contending 
mortgagees with reference to the Registration 
Act in spite of the plaintiff-respondent’s de¬ 
fective pleading. 

The only other matter for consideration is 
whether the respondent was not too late to 
assert her piiority after the property had 
already been sold in pursuance of the appel¬ 
lant’s oral mortgage. The sale took place 
on the 29th June 1909 and was carried out 
without reference to the respondent’s mort¬ 
gage although a sale decree had been granted 
on that mortgage on 22nd December 1903 by 
the same Court. The action of the Court in 
selling the property without reference to the 
respondent’s mortgage was highly irregular. 
Under section 73, Code of Civil Procedure, 
the Court could sell the property free of the 
respondent’s mortgage only with the mort¬ 
gagee s consent (giving the mortgagee the 
same rights against the sale-proceeds as she 
had against the property sold). Seeing that 
the respondent’s consent was not asked for 
or obtained, the property should have been 
sold subject to her mortgage. The irregu¬ 
larity was sofEcient to jusiify the Court iu 
annulling the sale. Instead of doing so, the 
Divisional Court has ordered that the pur¬ 
chaser shall redeem the respondent’s mort- 
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AMIR t, JIWAN. 

gage or suffer the land to be re-sold in satis¬ 
faction of that mortgage. Bab the auction- 
parchaser may lose by this order. The 
amount realized on re-sale may not cover the 
respondent’s mortgage debt pins the sum of 

Rs. 234 paid by Maung Sein, 

In modificition of the Divisional Court s 
decree, I direct that the auction-sale shall be 
annulled and that the respondent is entitled 
to have the Ian I sold in pursuance of her 
mortgage decree free from the 2ud appellant, 

Ma Mya Gale’s mortgage. 

The respondent’s costs in this Court will 

be borne by the 2ad appellant. 

Decree modified. 


THANGABWAMT THtiVAN V, RAJARAM NAIDU. 

admittedly owned other lands. The defend¬ 
ants are not shown to be related to the 
plaintiffs and it is impossible to believe that 
they would have been permitted to take 
possession of this land and to mortgage the 
greater part of it without reference to the 
plaintiffs, if the latter were still assert¬ 
ing any sort of ownership rights. It is too 
late now for the plaintiffs to try and establish 
that the land still belongs to them. With 
the exception of the question of abandonment, 
there is no other point raised in the grounds 
of appeal which can he oonsidered in an 
appeal under section 70 (D (6) of Punjab 
Courts Act as it stood prior bo Act I of 1JI-. 
The appeal is accordingly dismissed with 

costs to the defendants. 

Appeal dismissed^ 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 93 op 1911. 
.January 15, 1913. 

present:—Mr. Justice Kensington. 

AMIR—Plaintipp—Appellant 

versus 

JIWAN AND OTBEKS— Dependants — 

Respondents. 

Abandonment-Luul left in pos^e^sion of persons 
not related to owner—Living at distatice of a few miles. 
Where an owner left his land in possession of a 
nerson not related to him, had no concern with it for 
over 20 years, and lived at another village seven or 
oi^'ht mih-s off and cultivated other land: 

^Held, that this was sufficient evidence of abandon- 

ment. e lU 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 29th day of July, 1910, affirming that of 
the Munsif. 2nd class, Sbarakpur, dated the 
20th December 1909, dismissug the claim. 

Mr. Nand Lai, for the Respondents. 

JUDGMENT.—This is an appeal on behalf 
of Shahabal alone out of the numerous plain¬ 
tiffs whose suit has been dismissed by both 

the lower Courts. 

After hearing arguments, 1 am satiafaed 
that plaintiff’s suit has been rightly dismissed. 
It has been distinctly found that the plaintiffs 
abandoned their land in suit before 1891 with 
no intention of resuming possession, and this 
finding is clearly justified as the plaintiffs have 
been living all this time at another village 
only seven or eight miles away, where they 


MiDRA.S HIGH COURT 
Second Civil Appe»:. Ho. 82i of 1909. 
February 26, 1913. 

Just ice Sir Ralph Benson, Kx., and 
^Ir Justice Sundara Aiyar. 
HANGASWAMI THEVAN-Dependant 

1—Appellant 
versus 

VT\RAM NAIDU and others- Plaintipps 

Limitation only from liate of demand. 

V iCeipb iu thoRo terms:-“As Annummalai 

ettv wL not there, having gone out to Dovakota 

it was learnt on imiuiry thati 

av who was the said person's feurmsl/ian and 

^Lnnillav hid gono out to Poovanthe, etc., you 
inakkupiUay U village, the 

ireiJ re::: led iod,- 

lent of the Additional Sub-Judge. ^Jadu^a, 

1 A S No. 265 ot 1908, dated 18th Deoeni- 
1908, confiemin, ‘hat of the U.str.e 

lunsif of Manamadura in 0. S. No. 87 of 

• PhintifI P-vid to the 1st defendants 
ather and 2nd defendant a snm of Rs. 1,400 
inder the following receipt. 

[ith May 1894 given to M. Rajaram 
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Naido by us two persona. At the request 

of Maru^ha Servaierarar'and his son Maratha- 
virara Servai. who are the defendants in 
the decree which was transferred from the 
Court of the District Munsif, Tirumanaeralana, 
to the file of the Manamadura Coart, 
Annamalai Chettiar obtained the transfer 
and on the understandiner that this day 
Hs. 1,400 should be paid to Annamalai 
Chettiar, it was asked that the nsufnictnary 
registered raortgra^e deeds which had been 
executed by Marutha Ser^aerarar. the 1st de¬ 
fendant, in the said suit for Rs. 1,100 to P. N. 
Rowther^shoald be transferred for no consider¬ 
ation toISomasundaram Chettiar, son-in-law 
of the said Annamalai Chettiar. Accordinfjly 
Rasa Thevar has executed a private agree¬ 
ment. Accordingly, the defendants in the 
said suit, viz., Maruthaservai. etc., fearing 
that in case of Rs. 1.400 not being paid the 
aforesaid Rs. 100 would be forfeited requested 

you to obtain the transfer of the said decree- 
you have consented to it and have brought 

Hs. 1,400 and made inquiries at the place 
for the said Annamalai Chetty. But as he 
was not there having gone to Devakotta 
and as it was learnt on inquiry that Kanip* 
payya Pillay, who was the siid person’s 
kari'isthan and Kauakkuplllay, had gone out 
to Porvanth^ etc., you have deposited, 
as they were not in the village, the said 
sum of Rs 1,400 with us and we have 
received the same. This document is the 
receipt tberefor.” The plaintiff sent a notice 

on 13t.h February 
1904. On this receipt, the plaintiff brought 
a suit on Uth February 1907, saying that 
the amount was deposited on the understand- 
uig that It should ba returned on demand. 

1 he defendants pleaded, rWer alU, that the 

suit 'vas ba d by limitation. The District 
Munsif held that the amount was deposit¬ 
ed and held:-The Article applicable to the 

present case is Article 60 and I think that the 
absence of a written stipulation in the 
receipt to pay back the deposit am:.unb on 
demand would not take the case out of 
the four corners of Article 60. The demand 
was made by the plaintiff on the defendants 
on the date of his notice and the suit is 
within three years from that date.* He decreed 
the suit. There was an appeal. The Addi¬ 
tional Sub-JadffQ pa.s8ed the following judg- 


•‘The main alignment advanced in this 
appeal is that the suit is barred by limita¬ 
tion. It appears that the plaintiff proposed 
paying a sum of Rs. 1,400 (o a certain 
Annamalai Dhetty for the assignment of a 
decree. The story is that being unable 
to find Annamalai (Thetty or his manager, 
the money was left with the defendants. 
The receipt. Exhibit A, sets forth all the 
transactions which led up to the proposed 
payment; then follows a simple acknowledg¬ 
ment of receipt of the money but there is no 
provision as to it.s future disposal. It 
appears that within a few months of the 
execution of Exhibit A, Annamalai Chetty 
himself executed the decree and, consequently, 
the necessity for the intended payment 
disappeared. It is suggested tliat the defend¬ 
ants were to pay the money to Annamalai 
Chettiar before he should execute the decree 
and that the money was received for the use 
of the plaintiff. The CDutention is that 
Article 62 or 65 applies. There is no 
doubt that if either is applicable, the suit 
is barred. That any such action was to 
be taken by defendants with the money 
as IS now suggested was, of course, not the 
appellant’s original case and as has been 
pointed out, the receipt is silent on the 
matter. I am unable to see how Article 
65 can apply. The money must have re.-cain- 
ed with the defendants subject to any 
demand for return or other direction as to 
its disposal. Article 62 seems to apply 
more to cases where money is received or 
retained under circumstances which create 
an implied trust in favour of another. In 
the present instance, the money was placed 
with the defendants by plaintiff himself 
apparently in order to suit his own conveni¬ 
ence. The District Munsif has held that 
Article 60 applied to the present case and 
if this be so, the suit is in time. It has 
been urged that in Article 60 the word 
deposit has a technical meaning confined to 
transactions between banker and customer. 

A decision reported as Iskur Ghunder Bahaduri 
V. Jibiin Kumari Bibi (D is referred to in sup¬ 
port of this position. I do not, however, 
read that decision to mean that Article 
applies, only to such dealings with 
bankers as are commonly known as deposits. 

The fact that Exhibit A does not set out 


(1) 16 C. 25. 
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any condition for payment on demand is 
also relied on but I do not tliiiik tbe 
absence ot express words to this effect is 
sufficient to make Article bO inapplicable. 
In the present instance, I do not know what 
terra could more appropriately be used to 
describe the transaction tlian the word (lep)si.^ 
and I think that the District Munsif was 
light in holding that the Article which ap¬ 
plies is No. 60.” 

The 1st defendant appealed to the High 
Court. 

Mr. K, N. Aiya, for the Appellant. 

Mr. N. R. K. T<U>chari, for the Plaintiff. 

JUDGMENT.—The judgment of the lower 
Court is right. The second appeal is dismiss¬ 
ed with costs. 

Appeal dt$nnssed. 


PUNJAB CHIEB’ COURT. 

Civil Revision PeriTioN No. 115i ok 19l'J. 

March 12, 19ld. 

Pre.ien/: —Justice Sir Krederick Robertson, Kt. 
Babu SOHAN SINGH— Plaintifk — 

pEriTlONER 

versus 

Blngat LAKHUMAU— Defendant 

Rrspontent. 

Limitation Act (IX o) 1903P Sell I, 05, 97-- 

Sait baned on fraud or failure of consideration—Revi¬ 
sion— Misapprehension of nature of the claim and 
ideadings. 

Plaintiff sued on the allegation that 14 years before 
suit ho purchased certain property from tho defendant, 
that the defendant deceived him as to his title, and 
that some two years and nino months before suit a 
third person dispossessed tho plaintiff claiming tho 
property ashisown Tho suit was for tho return of tho 
purchase money and damages: 

Held, that tho suit was govoruetl either by Article 
95, or by Articlo 07, of the Limitation Act, and was 
within time. 

Tho Chief Court will revise the orders of tho lower 
Courts whoro they have misapprehended tho naturo 
of the claim, and the pleadings of the parties, and 
have wrongly dismissed tho suit as barred by time. 

Petition, under section 70 of Act XVIII of 
18?'l), as amended by Act IV of 1912, for 
revision of the order of the D.strict Judge, 
Rawalpindi, dated tlie 25th April 1912, on- 
firming that of the Munsif, 1st class, Rawal¬ 
pindi, dated the 25th February 1912, dis¬ 
missing plaintiff's suit. 


Bhagat Goviul Dts, for the Petitioner. 

Mr. Narink CUand, for the Respondent. 
JUDG.MEN r.—This is an application for 
revision but it is one which must be accepted, 
inasmuch as it is clear (hat the lower Courts 
have misapprehended the nature of the 
claim, and tlie pleadings of the parties 
and have wrongly dismissed the suit on the 
ground that it is barred by limitation. 

The allegations of the plaintiff are that in 
1896 he puichased certain property from the 
defendant for which he paid Rs. 30G, that 
the defendant deceived him as to his title 
and fraudulently led him to believe the pro- 
perty to belong to the defendant which it 
did not; and that some two years aud nine 
mouths before suit a third person disposses¬ 
sed the plaintiff, claiming the property as 
his own. That claim apparently the plain¬ 
tiff himself did not think tit to contest 
and does not contest now. Instead of doing 
that, the plaintiff turns round upon the de¬ 
fendant, sues him for Rs. 300 actually paid 
for the property and for Rs. 200 damages 
on account of dispossession, etc. etc. The de¬ 
fendant admits having sold the property to 
the plaintiff but says that at the time when 
he sold the property to the plaintiff, he had 
a good title. He adds that the plaintiff by his 
own laches and stupidity aud want of care 
has lost possession of the property and Ins, 
therefore, no right or ground for claim against 
the defendant. Upon these allegations, the 

issues between the parties simply are: — 

(1) At the time of the purchase from 
the defendant, had the defendant a good 
title or if he had not, did he, in good 
faith and without any concealment of the 
facts or fraudulent intention, convey what 
he believed to be a good title to the 
plaintiff ? 

(2) If there was no fraud on the part 

of the defendant, has the plaintiff any right 
whatever to recover any money from him r 

(3) If it is true that the plaintiff was 

induced by fraudulent representations cn the 

part of the defendant deliberaUly made 
with intent to deceive, and which did in 
fact deceive, the plaintiff, to what relief is 

the plaintiff entitled ? 

Now it is clear that if the plaintiff can 

mcceed, as to which I offer no opinion 
whatever, in proving that a sale which was 
made to him U years ago followed by 
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nndistnrbed possession for 11 or 12 years 
was in fact the result of fraudulent repre- 
senlat.ous by .he defendant which induced 
the plain.,If to make the purchase, which 

nfainTff made, then the 

plaintiff would be entitled to a decree It 

cannot, therefore, be said that the suit is 
barred by limitation under any of the Arti¬ 
cles quoted by the lower Courts. It ig 
quite clear that inasmuch as the defendant 
put the plaintiff into po.ssession and 
the plaintiff was in fall enjoyment of the 
property according to his own account, until 

within three years of the suit, that the con- 
heTd too^ H f ‘he consideration 

held good and he had no cause of action 

97 wTld cl’ “f" '‘’“f 

the t u ^ ''PP'y- seeing that 

the suit IS based upon an accusation of fraud 
the relief is sought on the ground of 
fraud and the period of limitation for that 
18 what IS laid down in Article 96. Ap- 

yea'rs fr^m th‘’''’r‘^ of limitation is tbrL 

years from the time when the fraud is dis- 
alleges to have been at the time of his 

omTsuT" 

bar;ed‘’bvt®’-t - “ot 

barred by limitation as found by the lower 

Courts, and I accordingly return the case 

nnn ^ ““ ‘he merits according to law 

f“.Ph^>BBaes as may be found proZ 

made aTovel" 

revhton ^Ul t ZuZt 

Petition alloioed. 


j'lther InhcriUncc h,j minor son —Liability of minor 

property, will descend upon the 

a rM Ihle h “'"'h'ondirided family, and is often 

t Is e '^l!- ff,‘h® preservation of which 

ti'lld to e , ‘f f""hly manager should be en- 

indiidin<r H transactions on behalf of all 

me nding the minor members of the farnih-. 

becomll „"I H ‘f"ho “'e death of his father 
Imlhiels r . ““ h'terest in a joint family 

business " "OO'-'^sarily becune a partner in that 

and'’/,‘,TrA°“(IbfS) Taylor 279 
an a!k rnirl'’’ “'“''o/ore, is not the same as that of 

In th!ri:r of I; ’‘ham 

mldeTvhk ‘o •'■PPropriate payments 

then , 1 lebtor to the discharge of prior dues 
then outstanding and not barred by limitation. 

ppeal from the decree of the District 
•lodge of Jessore, dated March 23rd, 1909 
reversing that of the Sub .Judge of tha^ 
District, dated May 11th, 1903. 

f Satyendra 
Nath .Mtakhe ee, for the Appellants. 

Ohalr Gha'travarti, Surendra 

tTptlUZ. ‘he 


CALCUTT4 HIGH COURT 
Second Civil Appeal No. 1368 of 1909 

February 18, 1913. 
\PTesent:~Mr, Justice Holmwood and 

A -VT 1 m Cbapmau. 

ANATH BANDHD SAHA and others 

—Defendants—Appellants 

versUrS 

bipin BEHART PODDAR .nd ..other 

jr- V r —Respondents 

ilxnduU<n^yuntfamUy-F^„,il^ (rude-DeutA of 


a suit for money^ A business was started 
with the plaintiffs by two persons, named 

anTmemh cousins 

and members of an undivided family Pran 

"be sul ■" ‘- ™inor sons 

Ibe surviving cousin, Taraknath. there- 

the business until 1905 when 

nd ThT •r“’ 'Z came to an 

Th was for money alleged to be 
due to the plaintiffs as the result of theL 

sonrTf Pra “ud the minor 

TL 1 Prannath were made defendants 

in the "ho tried the stol 

of Prauna that upon the ,loath 

tW tb ■ • r u Diufriot Judge held 

Tiftih'o s death were not upon Tarak- 

.«=«. .h. j.i.. ..is frstt 



INDIA.N OASES. 


i 


Vol. XIX] 

ANATH BANDHn SAHA t'. BIPIN BEHAR? PODDAR 

minor aoos oE Prauuatli had a joint interest 
He further held that a sum of Us. 2,d00 odd 
was due to the plaintiffs on the aocount and 
gave a decree for that sum against iarak 
Nath and the minor sons of Praii Nat i 
jointly. The minor sous of Prau Nath 

appeal to this Court. 

The tirst contention in appeal has been 
that the District Judge should have held 
that the minor sons were not m any way 
liable, the debt having been contracted after 
ttieir father Pran Nath’s deatl. \Ve are 
however, bound by tbe finding of tlie learned 
l)i,,trict .fudge that tbe joint family business 
did not come to an end upon tbe death of tbe 

minor’s father, Pran Nath, but contmued to 

be carried on jointly under the saperintend- 
ence of their cousin, Tarak Nath. A trade 
like other property will descend upon the 
the members of a Hindu undivided family 
and is often a valuable inheritanoe for the 
preservation of which it is essential that the 
family manager should be entitled to enter 
into trade transactions on behalf of all >nolud. 
ing the minor members of the family. 1 le 
learned District Judge having held that the 
ioiut family business had continued we 
must hold that the minors had an interest 
in it and it is not open to us to exempt thenr 
altogether from liability for debts incurred 
by tbe family manager in the course of the 
conduct of the business. 

It remains to consider wliat the extent of 
the minor’s liability should be: for wlnle it is 
necessary that a minor member shoulo be 
held bound by the acts of the joint mamigei 
necessary for the carrying on and consequen 
preservation of the family trade, thisiiifringe- 
Lnt of the rights of a minor to the special 
protection of the Court must not be carried 
Lyond the actual necessities of each case 
Uiamlal Thakuraiilas v. L ikhnuchand .WMiii- 
ram (1)]. A Hindu infant who, on the death 
of his father, becomes entitled to an interest 
in a joint family business does not necessari y 
become a partner in that business. He can 

only become a member of the partners ip y 
a consentient act on the part of himself and 
the partners [ I’etum.Ios, v. Tiam Dhone Do s 
(2) and Lutchmanen Ohetty v. bzva Prokasa 
Uoieliar (3)]. The liability of a minor mem- 

(1) 1 B. n. C. K. App. I'l lit p. LXXt. 

(2) (1843) Taylor 279. 

^^3) 2b 0. 349; 3 0. W. N. 190. 


her of the family is not, therefore, the same 
as that of an adult partner. In the present 
ease, the minors were residing with their 
mother in the District of Jessore win e the 
business was being conducted with the 
plaintiffs not by any immediate member ot 
the family but by their father’s cousin m the 
suburbs of Calcutta. The family is governed 
by the Dayabliaga system of law. We are 
of opinion that the liability of the minors 
should be limited to their share in the assets 
of the business if any. T’his has been accept¬ 
ed by the plaintiffs-respondents. The res¬ 
pondent, Tarak Nath, has attempted to 
enhance the liability of his minor cousins by 
arguing that they shouUl 1)9 held answerable 
for their share of such debts of the tirin as 
weie contracted iu their father’s hfe-tiine. 
This is a new case made for the first time lu 
this Court and ii is without substance as all 
debts incurred during the life-tiiue of the 
minor’s father were barred by limitation when 
Mie plaintiffs instituted their suit. 

The appellants next contend that the 

learned District Judge should have ^^\optQd 

the p--inciple followed by the Court of first 
instance in dealing with the account. Ihe 
period of limitation for the suit being three 
years the Court of first instance looked at the 
accounts for those three years only and 
finding that the credits during those three 
years exceeded the debts held that nothing 
was due The learned District Judge examin¬ 
ed the accounts for several years and held 
that the sum credited in each of tlie three 
iears prior to the suit must be treated as in 
discharge of outsandings due to the plaintiffs 
on account of previous years and nut barred 
by limitation at the time that the credits 
were entered. We are of opinion that the 
principle adopted by the learned District 
Judge was correct. The plaintiffs were eu- 
titled to appropriate these payments to the 
discharge of prior dues then outsanding. This 

contention, therefore, fails. _ 

In the form of the decree to be passed in 

this case, we propose to follow the case of 
Joykisto Oowir v. Niltyanund Sundy 
The decree will remain unmodified so far 
as the respondent, Tarak Nath, (defendant 
No. d), is concerned, As regards the minor 
appellants (defendants Nos. 1 and 2), the 
decree mast be modified. The decree must 

(4) 3 0, 738; 2 C. h. R. ^-tO. 
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APPA RAO V. NAQANNA. 

be the asaal decree for au accoaot of the 
partnership property and a direction that the 
amount due under the decree be paid out of 
that property. The minor appellants are 
entitled to the costs of this appeal. 

Decree modified. 


MADRAS HIGH COURT. 

Ci7iL Reti&iojt Petitions Nos. 358 and 

359 OP 1910. 

April 20, 1911. 

Present: —Mr. .lustice Aylinj?. 

SRI RA.TA V. N. APPA RAO BAHADUR 
—Plaintiff—Petitioner (in both) 

versus 

In Petition No. 358. 

P. NAGANNA— Defendant —Respondent. 

In Petition No. 359. 

P . GANNIAH — Depend\NT — Respondent. 

Madras Estates Land Act (I of 1903), r.s. 3 (10), 19, 
and \S9—Bent—Suit for private lands^Jurisdictlon of 
Civil Court. 

A suit for rent of private lands as (leaned in sec¬ 
tion 3 (10) of the Madras Estates Land Act, 1903, is 
cognizable by a Civil and not by a Revenue Court. 

Petitions, under section 25 of the Pro¬ 
vincial Small Cause Courts Act (IXof 1887), 
praying the High Court to revise the orders, 
dated the 19th day of April 1910, of the 
Subordinate Judge of Kistna at Ellore, in 
Small Cause Suit Nos. 139 and 140 of 1910. 
Dr. 5. Swaminathan, for the Petitioner. 

Mr. T. Frakasam, for the Respondent. 
JUDGMENT.—These are suits for rent of 
private lauds as dedned in section 3 (10) of 
the Madras Estates Land Act, 1903; and 
the only question is whether they are 
cognizable by a Revenue or by a Civil Court. 
The exact scope and meaning of section 19 
of the Act are not altogether free from doubl- 
but it appears to me that in the absence 
of any provision corresponding to section 
134. It must be held to bar the application 
of section 189, under which jurisdiction is 
vested in the Revenue Courts. 

The Subordinate Judge will restore the 
plaints to die and dispose of them accord¬ 
ing to law. Costs will follow the result. 

Oases remanded. 


DAL SINGH V, BAKHSHISH SINGH. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 646 of 1912. 

August 3, 1912. 

Present: —Mr. Justice Chevis. 

[DAL SINGH —Defendant—Appellant 

versus 

BAKHSHISH SINGH and another— 
Plaintiffs—Respondents. 

Mortgage — Widow’s power to allow redemption of land 
inherited from her hushand—Custom —Alienation — 
Reversioner's right. 

A widow, who has succeeded to a life-estate under 
the Customary Law, is entitled to receive the mort¬ 
gage money for the land held by her husband as 
mortgagee and to allow redemption. The redemption 
by the vvidow cannot be regarded as a voluntary 
alienation. 

The mortgagor is not bound to see tliat the money 
paid to redeem the land is secured for the benefit 
of the estate or to associate the reversioners in the 
transaction. 

Seond appeal from the decree of the 
Additional Divisional Judge. Ambala Divi¬ 
sion, at Ludhiana, dated 4th October 1911. 

Mr. Tek Ghand^ for the Appellant. 

Messrs. Nand Ltl and Duni Ohand, for 
the Respondents. 

JUDGMENT.—The land in dispute be¬ 
longed to Nagina who mortgaged it with 
possession on the 24th of Septemder 1901 
to Kahia Singh. Kahla Singh died, leaving 
two widows, Musimmat Nihali and Musammat 
Bhagi. The two widows succeeded equally 
to his estate. Plaintiffs are nephews of 
Kahla Singh, Musimmal Bhagi has sur¬ 
rendered her life interest in favour of the 
plaintiffs. Dal Singh, to whom the land 
in dispute was mortgaged by Nagina, sub- 
^quently to the mortgage in favour of 
Kahla Singh, redeemed half the land by 
payment to Musammat Nihali on the l nd 
September 1908. The plaintiffs sue for a 
declaration that this redemption, which they 
designate as an alienation by Musammat 

I a I, shall not affect their reversionary 
rights. The first Court dismissed the suit 
but the learned Divisional Judge on appeal 
has decreed the claim holding that a mort- 
pgoris bound to see that the money paid 
to redeem the land is secured for the 
benefit of the estate and that it is his duty 
0 associale the reversioners iu the tran¬ 
saction and that a discharge by the widow, 
acting independently of the reversioners. 

« Dot a legal quittance. Against this order, 
i^ai bingh has presented a petition to this 
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Court. The case hns been admitted as an 

appeal under section 70 (1) (?>). 

I am totally unable to apree witn the 
learned Divisional .ludge. Tiie widow holds 
the estate for the time being:. She is the 
present owner of the estate although her 
rights as regards alienation are even leas 
than those of a male owner and although 
her ownership is limited to a life-tenure, 

80 that she cannot pass on the succession to 
her own heirs. The customary rule is that 
a widow can alienate only for necessity, 
but when a mortgagor or puisne mortgagee 
claims to redeem land held by the widow 
as mortgagee, the widow is unable to resist 
the claim. I am, therefore, quite unable 
to see how the redemption can be regarded 
as a voluntary alienation. For the plaint- 
iffs-respondents, it is urged before me 
that Dal Singh was bound to satisfy himself 
that the money actually passed to the estate. 
My answer to this is that when iho money 
was paid to the widow, who was the holder 
of ihe estate, it became an accretion to the 
estate in her hands. It is true that when 
the Divisional Judge called on her to pay 
the money into Court, she did not comply 
with the order and stated that she had 
spent the money. I fail to see what 
authority the Divisional Judge had to order 
the money to be paid into Court. I also 
fail to see that it was any part of the dnty 
of the puisne mortgagee, when redeeming 
from the prior mortgagee, to take any step.s 
to satisfy himself that Musammat Nihali 
would apply the money to the benefit of 
the estate. In fact, Dal Singh had no 
right whatever to demand from Nihali any 
security as regards the future use to which 
Bhe might put the money. Had he required 
any such security, she would pre.sumably 
have answered that if he wished to redeem 
his duty was simply to pay her the money 
and not to impose upon her any conditions 
as to the use which she might subsequently 
make thereof. She would have entirely 
been within her rights in making such a 
reply. As to Dal Singh associating the 
reversioners with himself in the transaction, 
I note that it was purely a transaction 
between Dal Singh and Musammnt Nihali 
into which Dal Singh had no power to 
introduce any third party ; Mitsammat Nihali 
for the time being was the sole otvner of 

the estate. 


It is also pleaded on helialf or tlie phiinl* 
iffs tliat Dal Singh had no liglit. to effect 
redemption piece-meal. The answer to tin’s 
is that the mortgage liad become split up 
between the tsvo widows. The plaintitT.s 
Counsel iirge.s that there has been im parti¬ 
tion of the land between the two widows. 
This may he correct, but oven though the 
land itself has not iieeii divided by metes 
and bounds, still tlie fact remains that tlie 
mortgage has been split up. Then it is 
urged on phiintilTa helialf that a.s the 
mortgage in favour of Ivahla t^iiigh was for 
the period of ten years, .)fusammut Nihali 
had no right to allow redemption before 
the period of ten years had elap.sed. Now 
if Nihali had died or re-married before tiio 
period of 10 years iiad elapsed, this plea 
would, I tliink, have had considerable force, 
but the said period of ten years has now 
elap.sed and Musammat Nihali is still alive 
and has not re-married. I fail, therefore, 
to .see that the plaintiffs are in any worse 
position now than that in whicli they would 
have been had Nihali kept Dal Singh wait- 
ing till the end ot tlie ten year.s. 

I accept the appeal and reversing the 
decree of the learned Divisional Judge, T 
restore the order of the first Court dis¬ 
missing the suit. The plaintitTs will pay 
costs in all Courts. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Second Civit, Appeals Nos. 1667 and 

2173 OK 1910. 

Fehruai'y 17, 1913. 

Present:—Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice Mullick. 
HABURAM BAG and another—Plaiktjkfs 

—Appellants 

tersMs 

MADHAB CHANDRA PALLAY and 
QTHPK3—Dependants —Respondent.^. 

}Jofire— Transferee without notice of previous irans- 
fer or lease— Teu'inf's riglU—Occupation of property by 
tenant—No inquiry of tenant made by intending trans¬ 
feree—Notice of tenant's rights —Specific Relief Act (I of 
1877), s. 27 c?. {h)—Aij'^eement—Specific perfroninncc. 

The occupatioQ of property by a tenant ordinarily 
affects one who would take a transfer of that property 
with notice of that tenant's rights, un i if ho choose A 
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to mako no inquiry of tho tenant, I.e cannot claim 
to be a transferee '%-ithont notice. 

A property wa:; lease.l on ^rarch 2. 1901, lo 

defendant Xo. 1 for seven years. On May I. 1901, the 
lessors entered into an atrreeinent u-ith the les.soos for 
renewal under certain conditions on the determination 
of the term of seven years mejjtioued in the h^ase. On 
July U, 1900. the lessors purported to .settle tho pro¬ 
perty with tlie plaintilT for seven years from Mav 1, 
190'i. iho plaintiff soni'ht to recovtu- possession of 
the property on tho ‘^roumi that tho lease of March 2 
1901, had come to an end: ’ 

that the agreement of May 1, 1001, was one 
nduch could bo apecifically enforced airainsttho plaint- 
itf who, thouirh a transferee for value had nob 
Paul money without notice of the ori-inal contract 
within tlie meaniti" of section 27 clause (»») of the 

Speoihc Relief Act, 1H77, and that, therefore, tho 
plaintiti was not entitled to possession. 

Appeals from the decree of the District 
Judge of ki Pergunnahs, dated March llth, 
1910. modifying tliat of the Second Sub- 
Judge of that District, dated June 22ad, 1909. 

In S. A. No 1667. 

Babus Ram Chandra M<i)umlar and Atul 
Chandra Dutt, for the Appellants. 

Dr. Rash Behary Qhose, Babas Amarendra 
Nath Bose, Prohodh Chandra Roy and Bari 
Charan Qanguhj, for the Respondents. 

In S. A. No. 217;i, 


Babus Mohendra Nath Roy and Amarendra 
Nath Bose^ for the Appellants. 

Babus Ram Chandra Majumdar, Atul 
Chandra Dutt, Prohodh Chandra Roy and Bari 
Charan Ganguly, for the Re.spondents. 

JUDGMH,NT. 

In S. a. No. 1667 cf 1910. 

This special appeal arises out of a suit 
brought to recover possession of certain 
Julkar rights. This Julkar had been leased 
on the 2iid of Match 1901 to the first defend¬ 
ant for a period of seven years. On the 1st of 
May 1901. the lessors entered into an agree- 
meet with the lessees for renewal under cer¬ 
tain conditions, on the determination of this 
term. On the llth of July 1906, the lessors 
purported to settle the Julkar with the 
plaintiffs for a term of seven years from the 
Ist of ilay 1908, and we are told that the 
plaintiffs in return of this paid a sura of 
Ra, 600. The plaiutiffa now seek to re¬ 
cover possession of these Julkar rights on 
the ground that the lease of the 2ad of March 
1901 in favour of defendant No. 1 has come 
to an end. In the Court of the Sub Judge, 
a decree for posse.ssion was passed but on 
appeal it was reversed and as against the 
tenant defendant the saib was dismissed 


with costs. The plaintiffs appeal from this 
decree. 

The po.sition then is this; the plaintiffs 
never having obtained possession seek to 
eject the tenant defendant on the ground that 
his lease has determined. 

riie answer made by the tenant defendant 
is that though the lease of the 2nd of March 
1901 may have come to an end, still he, the 
defendant, is in possession of the land and 
he holds it under agreement of the let of 
May 1901 

1 he first question, therefore, we have to 
consider is, whether the agreement of 1901 
19 an agreement which can be specifically 
enforced. It is not suggested before us 
that it is incapable of enforcement against 
the lessors ; all tiiat can be argued is that 
the plaintiffs are persons against whom it 
cannot be enforced. Section 27 of the Speci¬ 
fic Relief Act provide.s that ‘ Except as other¬ 
wise provided by this Chapter, specific per¬ 
formance of a contract may be enforced 
against — (a) either party thereto ; {b) any 

other person claiming under him by a title 
arising subseqiieufly to the contract, except 
a transferee for value who has paid his 
money in good- faith and without notice of 
the original contract.” The plaintiffs come 
within the description of any other person 
claiming under a party by a title arising 
subsequently to the contract of the Ist of 
May 1901 so that prima facie the contract 
can be specifically enforced against the 
plaintiffs. Do the plaintiffs bring them¬ 
selves within the exception, that is to say, 
have they shown that they are transferees 
for value who have paid their money in 
good faith and without notice of the original 
contract? It is shown that they are trans¬ 
ferees for value who have paid money. But 
can it be said that they did it without notice 
of the original contract? In determining that, 
we must have regard to the fact that the 
tenant defendant was, and has throughout 
remained, in possession and occupation. But 
the occupation of property by a tenant ordi- 
nanly affects one who would take a transfer 
of that property with notice of that tenant’s 
rights, and if he chooses to make no inquiry 
of the tenant, he cannot claim to be a trans- 
feree without notice. The plaintiffs, there¬ 
fore, are unable to predicate of themselves 
that they are persons who claim without 
notice of the contract of the lab of May 1901, 
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That, contract, therefore, is capable of speci¬ 
fic performanca against the plainliffs and it 
furnishes a complete answer to their claim 

for possession. 

The only question then is, whether it. can 
fairly be said that the plaintiffs hare been 
taken by surprise. It is quite true ■ la 
the contract of 1st May 1901 is not speci¬ 
fically mentioned in the written statement; 
but it is equally true that the tenant defend¬ 
ant did plead the relationship of landloid 
andtiuant and this was referable to that 
contract. Further than that, we have the 

fact that this particular agreement was hied 

prior to the trial, and I cannot read the 
iudgment of the Munsif without feeling that 
the issue, though in very general terms was 
settled in reference to the preceding state¬ 
ment in his judgment where there is an 
obvious allusion to this contract on which t.ie 

tenant defendant now relies. 

Therefore, we cannot give effect to the sug¬ 
gestion that the plaintitfs were taken by sur¬ 
prise. I accordingly think that the decree 
of the District Judge should be confirmed 
and this appeal dismissed with costs, one set 
payable to the tenant defendant. 

In S. a. No. 2173 ok 1910. 

We dismiss this appeal with costs two sets. 

Appeals (hsnnssea. 


PUNJAB CHIEf COURT. 

Seoond Civil Api'eal No. 72:i of 1910. 

July 17, 1912. 

Present—^lv, Justice Shah Diu and 
Mr. Justice Beadon. 

TULSl RAM AND ANOTHER — PLAINTIFFS 

—Appellants 
versus 

SHIB DAS AND others—Defendants — 

RrSPONOENT:1. 

Ui,uU U,.-Parlition-Son-> ri,ht to .cpurale sh.rc 

-x-..r 

allotted to him. p « i892; R^iju 

B. 29 (F. B.), reliod upon. 


Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated tlie 
22nd March 1910. 

Mr. Dnni Chami, for the Appellanis. 

Khwajah Zia-wl-din, for the Uespoiidenis. 

JUDGMENT—The tliree plaintilT.s.appel¬ 
lants and Jagat. Ham defendant respond¬ 
ent are sons of Sliib Das, chief defendant- 
respondent. 

Sliib Das is the sou of Guran Da.-, 
decea.sed, and bis mother Musajuinni Hadlii, 
widow of Guran Das, is also a defendant- 

respondent. 

The parties are Aroro*' of village Pasian- 
wala, Tahsil Raya, District Smlkot, and in 
this suit, which relates to tlie ancestral lard 
of the family, tlie plaintitTs-appellants claim 
a right under Hindu Law to liave their share 
of tlie land separated and allotted to tliem. 

The suit has been dismissed, both Courts 
finding that plaintitTs-appellants cannot 
take any separate share in the life-time of 
their father. 

It is noteworthy that the suit is not for 
partition of any property other than agri¬ 
cultural laud in an agricultural village. 
The land was held by Guran Das and on 
his death niutatiou took place in the usual 
way in favour of his son, Shib Das. The 
land, except a portion in possession of Jagat 
Ram, is in possession of Shib Das and 
appears to be his sole source of income and 
maintenance. 

The portion in possession of Jagat Ram 
was not obtained by him as the result of 
a partition, but it was made over to Jagat 
Ram by way of maintenance under a com¬ 
promise. 

These circumstances indicate that this 
family, though Arora by caste, follow 
agricultural custom as regards their ancestral 
land and, if this is so, plaintiffs-appellants 
have no right to take a share in their 
father’s life-lime. 

Assuming, however, that the family 
has not adopted agricultural custom, the 
plaintifi’s have not been able to show that 
their personal law allows them to take a 
separate share. 

In Jow'ihir v. Musammat Ohandi (l), 
it was noted that in the Punjab at least, 
generally the Mitakshara doctrine of a eon 


(1) 90 P. R. 1B92. 
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beiDg born with a share is not known, nor 
has a son a right to cinipel partition 

This vie^r was also taken in liaja Eam r. 
liansnri{2), and in earlier authorities, includ¬ 
ing Nathe Eai v. Mannu Ram (3) which 
related to Brahmins. 

Though the High Courts are apparently 
not agreed as to the rule of the .U,/aWm.a 

Law upon the point, the Bombay High Court 

^Py^ ^arhnr Kulkarni Ram Chandra 

(4) has taken a view of the law 

which accords ^ith the decision of this 
Court. 

We agree with the findings of the 

lower marts and maintaining the decree 

of the lower Appellate Court, we dismiss the 
appeal with costs. 

(2) 105 P. R. 1895. dismhsed. 

(3) 113P. R. 18S6. 

(4) 16 B. 29 (F. B.). 


madras high court 
full bench. 

First Civil Appeal No. 218 op 1909 
February 14. 1913 

Pr«ent:-Sir Arnold White, Kt., Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar 

MANNAVA ANNAPURNAMMA. Le.ul 
KEPRESESTATIVE OF MANNAVA CHELAMA- 
RAZU—(Deoeaskd) Legal Repkesentatiee 
i.ofDefenoant No. 1—Appellant 

versus 

UPPALA ARKAYYA and others— 
Plaintiffs Nos. 1 and 2 and DefEaNdant 

AT A - r, . ^—RffSPONDEMS. 

n^fr . promisces-.Pro.note-^ 

^ctr« 0/ 1872;,', 38, 46 ’ 

Per Cunum, (iy>„(o, c. J. dissenliente): One of two 
or more payees of a negotiable instrument can -ivra 
valid discharge of the entire debt without tL® 

curronce of the other payees. con- 

foUowed. 20 M. 461, 

decisions are 

precedents governing Indian Courts but are only re 
ferred to for the purpose of explaining Indian Statutes 

referenco^^trto" 

decisions with reference to which 
any of the Indian Statutes are framed, are subse 
quently overruled, that fact ought not to aLct the 
mterpreUtion of the Indian Statutes. 

Per White, C. J.-Section 3S of the Contract Act 


QOt 

ro* 


does not deni with tlio Jogai consequences of an ac- 

UM>. H 7 V ' perfoimance but only 

Mth the l.-al conMOrpionco.s of an offer which has 

>eeu refused and hence no inference can be drawn 
iroin this section. 

tl. J'v by sections 78 and 82 of 

the .Negotiab 0 Instruments .Act of ISSl must, betaken 

therir" jointly and not one or more of 

l. .t. 709; 5 ind. 

^ J- 550 and 

58 L. J. Q. B. 302; 60 
b. r. 3J8; 3/ \V. R. 378, followed. 

Lloiod ■ “ J-'- iOH 

AppeaUgainsf tho decree of the District 
19 oT Of'ginal Suit No. 42 of 

Mr. V. Rnmesam, for the Appellant. 

TL* the Respondents. 

Ihis appeal coming on for hearing the 
Court (Benson and Sankaran Nair JJ ) 

made the following Order of Reference to "a 
-cull Bench on 3rd October 1912. 

ORDER OF reference TO A 
FULL BENCH. 

The promissory-note. Exhibit B, was e.xecut. 

I defendant in favour of the two 

plaintiff., described therein as minors and 
the .td defendant who was not a minor. The 

suit was brought by the two plaintiffs, one 

of whom, the 2nd plaintiff, is even now a 
minor. The question for decision is whether 

the suit IS barred by limitation. It is con- 

^ defendant that 

the Jnd defendant was entitled to receive the 
amounts due under the pro-note and give a 
full discharge of the entire debt without the 

concurrence of the two plaintiffs and time, 
therefore, ran against all the plaintiffs who 

were not accordingly entitled to any extension 
of time under section 7 of the Limitation Act. 
lu support of this contention, the decision of 
Barber ilaran v. Ramana Ooundan (1) is relied 
upon. In that case, it was held that a pay- 
ment made to one of two persous jointly eu- 
titled under a mortgage bond, who was not 
an agent of the other, is a valid discharge of 
the entire debt. That decision was followed in 
Second Appeal No 1511 of 1902 and Second 

from dissented 

Tn Servai (2). 

(U 20 M dl " <3). the 

2o3f2i j! too''- ^ T- 
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question was considered but not decided We 

do not in this order of reference consider it 

necessary to refer to the cases decided by the 
other Courts wliich have been referred to in 
the areuraeiits before us. Tlie question is 
one of imporlanee and considerinq rheconll.ct 
of auttiorities, we refer to the Full Bench for 

decision the Question: 

“Whether one of three payees of a 
able instniment can give a valid dischaige 

of the entire debt without the concurrence of 
the other two payees.” 

We may point out tV.at no valid reason 
has been suggested before us for any distinc 
tion between the claims under a mortgage 
bond and a negotiable instrument. 

Mr. M- 0. Parfhasarathi Ayy^nga^, with 
bira Mr. V. Ramesam, for the AppeUant: — 
Barber Maran v. Ramann Gotnuhn tU la 
correctly decided. It has beeii tol owed in 
Second Appeal No. 1511 of l.eOdand Second 
Appeal No. 409 of 1905. The cbseryat.oi. 
inAhinsa B,bi v. AMul Kmhr Sahel (4) is 
only obiter. I also refer to Halsbury s Laws 
of England. Vol. 7, seorinn 86.3. 1 he case in 

Subramania her v. Savitri Amaial {o) is 

a case of partnership, 'f''® 

Tarini Daai v. Nnbngopal Chahi 1.6) and 

Abdul Rahman v nulla Ram (7) are all 

cases of rent. The case of Ramas,oa„w v. 
Mumandi Servai (2) is distinguishable In 
the case of Sheikh Ibrahim Tharagan v. Rama 
her (3), no final opinion has been expies.sert. 

I also refer to Kriehnarav Ramchandra v. 
Manaji (8) and .Mr. Shephard ,s article m 
21 M L. J. 56 (Journal). As regards 
the question of joint payees, there is 
authority for the position that one of 
them can endorse. See 7 American Cyclo- 

pffiiia, 1073. I also refer to section 7 ot tlie 
Limitation Act. 

Mr T. Prakasam, for the Respondents: — 
I submit Barber Maran v. Kim'-f® Oaundan 
(1), as wrongly decided. The decision is 

based on the English decision of 

KeUall (y), which has been considerably 


(sl 11 228 at p, 229; 4 M. L. T. 834; 3 Infi. 

Ca8.321. ^ ^ ^ 

(6) 34 C. 305; 6 C. L. J. 2.0. 

(7) 14 C. 348 at p. 350. 

(8) 11 B. H. C.R. 106 at p. 110. ^ 841- 

(9) 7 fil. & W. 264; 56 K. R. 707; 8 D- P. o * 

10 L. J. Ex. 12 ; 4 Jur. 1C64. 


shaken by later decisions. See Powell v 
BrodhurstiiO). The principleiii Steeds v. Infeeds 
(11) is the correct principle and is in perfect 
consonance with the law as laid down in the 
Indian Contract Act. Whatever might be 
the English Law. it is clear that the Indian 
law treats the joint obligees as tenants-in- 
cominon. I rely on tlie e.Kpress terms ^of 
section 45 of the Indian Contract A 4. See 
Slmphard’s Commentary on Indian Contract 
Act. 10th Edition, pp. 165. 183, 184. Barber 
Maran v. Ramnna Qoundan (1) has been 
rightly di.ssented form in Ramnswnny v. 
MuniaJidU'^). where the opinio i of Mr. .bistice 
Bhashyam Aiyangar in .l/iniA-'i Biln v. 
Abdul Kndir Sahh (4) has been followed. 
In Sheikh Ibrahim Tharagan v. Rama Iyer 
(3), the case in Ramosawiny v. Mnniandi (2) 
has been approved thongli the case was 
decided on another point. All the other 
Indian High Courts have not approved Bar- 
ber Maran v. Ramnna Goundan (1). I refer 
to Sita Ram v. Shridhar (12); Jagit Tan'ni 
Dasiv. Nabngopal Chakii‘^); Ilusnuara Begum 
V, H'lhmannissa Begum (13); Bithinf i Nath 
Chuc'serhutty v. Hara Lnl t*al Ohoudhry (14), 
Rarihar Bershad v. BhoU Pro<ad (15), .V/'i7jo//i- 
ed Ishaq V. Sheikh A^tarmul Raq (10); ManzJir 
Ali V. Mahmud-un-Sissa (17), Gangi Dayal 
V. .l/nnf R'tra (1-); Bhohinand Jha v. Padma- 
nind Singh (19). Qnngadhar Sarkar v. Khaia 
Abdul Aziz Naivab Salimullah Bahadur (20). 
See also Mi'ra on Limitarion, Vol. 11, pages 
764, 765, where Steeds'7. SteedsiW) and Man- 
zur 'Aliv. M>>hmud-tin-Nissa (17) have been 
cited with approval. In Manztir Aliv. Mahmud- 
un-yis$a{H), the principle of Steeds v. Steeds 
(11) has been followed and it lays down the 
correct principle in stating that the presump¬ 
tion as regards joint obligees of a money bond 
is in favour of a tenanoy-in-comraon. The 


(10) (1901) 2 Ch. 160; 70 L. J. Ch. 537; 8 4 L. 1’. 

620: 49 W. R. 532; 17 T, L. R. oOl. 

(11) 22 Q. B. D. 537; 58 L. J. Q. B. 302; 60 L. f. 

318; 37 W. H. 378. 

(12) 27 B. 292 at p. 293; 5 Bora. L. R. 91. 

(13) 38 C. 342; 13 C. L. J. 3; 8 Ind. (^as. 837. 

(1 4 ) 13 C. L. J. 234 ai p. 236; 9 Ind. Cag. 116. 

(15) 6 C. L. J. 383 at p. 384 

(16) 6 C. L. J. 558 at pp. 567, 508; 12 C. W. N. 84. 
07)25 A. 155; A. W. N. (I9i;2)216 ^ ^ ^ ^ 

(18) 31 A. 156 at p- 160; 0 A. L. J. 62; 1 Ind. Cag. 

824 

(19) 6C. W. N. 348. , o. o 

(20> 14 C. W. N. 128 at p. 131; 11 0. L. J. 34; 2 

Ind, Gas, 77 i 
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argument based on section 33 of the Indian 
Contract Act is sufficienfly met by the decision 
in Ram IS itointj v. Muni'inli (2). The pas¬ 
sage in Halsbury only shows that if the debt 
is j iint, one of them can gire valid discharge. 
But it has no application to the Indian law 
where the principle of jointness of the right 
which is the whole foundation of the rule 
at law lias not been accepted and where tlie 
joint obligees take several interests under 
section 45 of the Indian Contract Act. I 
also refer to Smith v. Sibthorp^ (21), 
Vickers V Cowell (22), \Iorlet/ v. Bird (2;>)! 
As regards the particular question before the 
Full Bench, the provisions of the Negotiable 
Instruments Act make it clear that one of 
the }oint payees cannot give a valid dis¬ 
charge. See sections 'S and 82. Payment 
must be made to all the holders and all the 
holders jointly must give a valid discharge. 
Section 51 of the Negotiable Instruments Act 
is very clear in that it requires that all the 
several joint payees should negotiate the 
instrument. If all of them should negotiate, 
it follows that one of them alone cannot 
give a discharge as the law contemplates 
that they should all jointly act. The 
passage relied on in American Cyclortedia 
is not supported by the authorities on which 
it relies. One of the oases on which it 
relies is Delano v. Jacoby (24). The decision 
in that case was based on Civil Code, 
section 1475 and Lyman v. f^edney (25), 
which does not touch the point at all! 
The other cases which the passage cites 
are in support of Bruce v. Bonney (20) and 
Frost V. Martin (27), which do not de¬ 
cide the question at all. I also rely on 
the lanpage of eection 7 of the new Limit¬ 
ation Act, which clearly indicates the 
policy of the Indian law in treating joint 
obligees.as tenants-in-common. 

This appeal coming on for hearing, upon 
perusing the Order of Reference to a Full 


(21) (1887) 34 Ch. D. 732; 66 L. J. Ch 593- 
T. 562; 35 W. R. 646. 


56 L. 


(22) 1 Beav. 529; 48 E. R. 1046: 3 Jur 864- 
Ch. 371. 


8 L. J. 


(23) (1798) 3 Yes. 628 at p. 631; 4 R.R. 106* 30 Eui? 
)p. 1192. ’ o 

(21) 31 Am. State Rop. 201: 96 Cali, 275. 

(26) 55 Am. Rep. 871; 114 JU. 388. 

(26) 71 Am. Dec. 739; 12 Gray 107. 

(27) 59 Am, Dec, 353; 26 New Hampshire 422 


Bench, the Court expressed the following 
opinion on 13th December 1912. 

OPINION. 

White, C. J.— The question raised in the 
Order of Reference was considered by this 
Court in the judgment to which I was a 
party in tlie case of Rnmasnwmy v. Muni- 
(indi (8). I adhere to the view expressed 
in that judgment. Section 38 of the Con¬ 
tract Act provides that, where the promisor 
has made an offer of performance and the 
offer has been refused, the promisor is not 
responsible for non-performance. The last 
paragraph of the Sfction provides that an 
offer to one of several joint-promisees has 
the same legal consequences as an offer 
to all of them. It provides in effect that 
all the joint promisees get the benefit of 
the legal consequences, whatever those con¬ 
sequences may be, of an offer, or a tender, 
to one of them. The section does not deal 
with the legal consequences of an accepted 
tender, or of an accepted offer of performance, 
but with the legal consequences where a 
tender or offer has been made and the tender 
or offer has not been accepted. No doubt, 
the last paragraph of the section is general 
and IS not restricted to an offer which has 
not been accepted, but apparently the 
Legislature were not contemplating the legal 
consequences of an offer which had been 
accepted but the legal consequences of an 
offer which has been refused I do not think 
we can infer from this enactment that tlie 
Legislature intended to lay down by implica- 
tiou that the acceptance of payment by one of 
several promisees operated as a discharge of 
the claims of the others. On the other 
hand, as it seems to me now, section 45, 
which deals with the devolution of rights 
where a person has made a promise to two 
or more persons jointly,” throws very 
little, ,f any light on the question we have 
o decide. 1 he section prescribes the way 
in which .he rights are to devolve, but says 
nothing as to how these rights.are effected 

by a transaction between the promisor and 

one of the promisees. For the purpose of 
piescnbiug the way in which the rights are 
to devolve, it, of coarse, assumes that these 
ri^ghts exist, but that is all. I do not think 
that much assistance can be derived from a 
consideration of the provisions of analogous 

pin T Contract Act. If reliance 

e placed on the provisions of section 
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165, that, a delivery to one of several joint 
bailees is good as against all in support of 
the contention that our answer to the 
question should be in the affirmative, reliance 
can equally be placed on the provisions of 
section 41 that a release by one of several 
joint promisees does not discharge the 
others, in support of the contention that our 
answer should be in the negative; and the 
maxim expres.Ho iinius est e.rclusio ajferins 
applies with equal force to any argument 
founded on either section. If we are 
unable to find an answer to the question 
within the four corners of the Ooutract Act, 
we have to look to the general law and 
to see whether the rule of law, as laid 
down \n Wallace v. KeWi (9). applies or 
whether the rule or rather the presumption 

of equity on which Steeds v. Steeds (ll) was 
decided is to prevail. 

I think the equitable presumption applies, 

and I do not think this presumption is 
negatived by the provisions of the Contract 
Act or rebutted by the facts stated in the 
order of reference. 

As regards sections 78 and 82 of the 
Negotiable Instruments Act, 1331, it seems 
to me that for the purposes^ of the question 
we have to decide, the “holder” of the 
instrument must be taken to be the three 
payees, and not one or two of them. I would 
answer the question which has been referred 

to us in the negative. 

Sankaran Nair, .1.—a pro-note was exe¬ 
cuted by the Ist defendant in favour of the 
two plaintiffs who were minors and the 2nd 
defendant who was not a minor. The suit 
was brought by the two plaintiffs more 
than three years after the promissory-note 
became payable. The questiou for decision 
is whether the suit is barred. 

It was admitted in argument before the 
Divisional Bench that section 7 of the Limi¬ 
tation Act did not apply to the case, because 
under the rulings of this Court, it applies 
only where there is a sole plaintiff or where 
all the claimants were minors at the time 
the cause of action arose. Here the second 
defendant was admittedly not a minor and, 
therefore, that section does not apply. See 
C^eshan v. Rajag-pala (28). Vigneswara Snstrulu 
V. Bapayya (29) and Feriasimi v. Krishna 


Ayyan (30). But it was argued that under 
section 8 of the Limitation Act of 1877 (sec¬ 
tion 7 of Act IX, of 1908), ti me ran against 
all tiie plaintiffs as the second defendant 
was competent to give a discharge for the 
satisfaction of the joint claim of himself and 

the plaintiffs without the concurrence of 
those two creditors and that, therefore, the 
suit was barred against these plaintitls. 
There is a contlict of decisions on this point, 
and the question whether the second defend¬ 
ant was entitled to give a valid discharge 
of the entire debt without the concuireiioe 
of the two plaintiffs was accordii)gly le- 
fened to the Full Bench for decision. It 
is conceded that if the case of Barber Munin 
V. Kamnn'i Goundnn (1) is rightly defided, 
then the plaintiff’s claim is barred. In 
that case, it was held that a payment made 
to one of two persons jointly entitled under 
a mortgage bond, who was not an agent of 
the other, is a valid dischaige of the 
entire debt and the decision in Wullxe v. 
Kelsall (9) and section 38 of the Indian 
Contract Act were referred to in support of 
that conclusion. The decision of Wallace v. 
Kehall (9) was based upon two grounds. 
The first was that if after payment of tlie 
debt to oue of the payees, the otheis died 
and the only person surviving was the 
person who received the money, he could 
not have sued for the debt. The second 
ground was tliat if the payee who received 
the debt was haired, lie could not be allow¬ 
ed to recover by joining the others in an 
action to undo his own act. Let us see 
how far the arguments apply to the case 
before us. The first ground obviously does 
not apply because under section 45 of the 
Contract Act, unless the contrary intention 
appears from the contract, the right to claim 
performance from the defendant rests, as 
between him and the payees, with them du¬ 
ring their joint lives, and, after the death of 
any one of them, with the representative of 
such deceased person joint with the 
survivor or survivors, Le., if both the plain¬ 
tiffs die, the right to claim the money does 
not survive solely to the benefit of the 
second defendant, but survives to the 
benefit of the second defendant and the 
representatives of the two plaintiffs. The 
first ground, therefore, has no application. 


t30) 25 M. 431j 12 M. L. J. 166 (F. B.). 


(28) 13 M. 23G. 

(29) 16 M. 430} 3 M. L. J. 216. 
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We have l-o C'>nsider whether the second 
erontid applies. If the pUintifPs Nos. 1 and 
2 are now entitled to recover their shares of 
the debt from the first defendant, then the 
second grround would not apply. If they 
are entitled to brino- the suit aerainst the 
hrst defendant to recover the entire debt 
on behalf of themselves and of the second 
defendant and for their joint benefit, and not 
their share only^ then it is clear that the 
second ground would apply. 

Now. it appears to me that under section 

45 of the Contract .\ct. they are all hound 

to sue to recover the entire debt or. if any 

one of them lefnses to join as plaintiff, he is 

to be made a defendant and the suit must 

he for the recovery of the entire debt 

The section distinctly states that it is a joint 

claim and tliey must sue jointly. This is 

made clear also in the case of promissory- 

notes by sections 78 and 82 oftbeNegnti- 

able Instruments Act. Section 78 prescribes 

that the debt should be paid to the holder 

of the promissory note and section 82 to 

the holder thereof to all the payees. I am 

therefore, unable to agree with the decisions 

which hold that in India each payee 

must be considered to be entitled to brirg 

a separate suit for the recovery of his own 
share. 

Section 38 of the Contract Act aUo 
supports the same view. It, says that “an 
offer to one of several ioint promisefa has 
the same lecal consequences as an offer to 
all of them;” and under the first clause 
the promisor is not responsible for noni 
performance if his offer has not been accept, 
ed. It IS diffionlt to impute an intention 
to the Legislature that the promisor was 
entitled to make the offer though the pro 
misee was not entitled to accept it. It 
seen^ clear that if the promisor was entitled 

‘I'® promisees 

which the latter was entitled to accept the 
promisor cannot be held to be liable to’ pay 
over again to the other promisees what he 
has already paid. The payment, therefore 
must be treated as a complete discharge! 

1 he decision that one co heir cannot give a 
discharge for the claim of the others does 
not apply to this case. 

‘■'’u'v® '‘“‘^"'■ity of Wallace 
V. Kehall{9) has been considerably shaken 

by later English decisions. It is unnecessary 

to inquire whether this is so or not as 
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English decisions are not precedents which 
govern ns, but are only referred to for the 
purpose of finding out the principle nnder- 
lying those decisions and to explain the 
ndian totatutes which are usually framed 
with reference to those decisions. The cases 
cited are later than the Contract Act. It 
has also to be remembered that, while the 

AeLoH (9) allowed one creditor to give a 
valid discharge, it did not generally allow 
liim o sue alone. But the Roman Law 
and those Continental Systems, which follow, 
ed It, allowed one creditor to sue alone 
for tho debt. See Evans Potl.ier, I, 

II, s. 5a. I he Contract Act, therefore 

in s lowing payment to be made to one 
creditor was in strict accordance with the 

stood'"" ^ English law as then nnder- 
of payment 

of the debt had been made to the second 
defendant, he was entitled to rec ive such 
payment and It would be a valid discharge 
as against the plaintiffs. I auswer the que^. 

tion in the affirmative. 

Sadasiva Aiyar .1__TKa ok I 

e 1 106 shoit Question 

nt^h thi^ase is 

n hether one of three payees of a negotiable 

instrument can give a valid dhscharge of 

been ire debt wiihout the cncuirenL of 

he other two payees. The learned .ludges 

Tut tu!r ' ro ‘I’emselves point 

ut (lat no valid reason exists fur any 

d stinclion between the claim under a mort! 

g ge bond and under a negotiable instru. 
men , so far as the decision of the above 
que.ation is concerned. I might go further 
and say that if a mortgage 

bond in favour of seveial joiut mortgagees 

charge binding on the others, the right of 

rarMo'’™™'""® ® "‘■KPtiable iLtru. 

raent to give such a valid discharge must 

stand on even a higher footino- 
of ^ rooting, the exigencies 

be " V ^ """" protection 

to_ be given (o those liable under a nro 

m.ssory.note than to those liable under a 

bond Uee Suhba Narayana Vathiyar 

"zsz: SrS]"" 

f^l) 30 A[. 8Sr 1 >r L T “HTT 1<5 >r r 
132) (1912) M. W. N 984 Va ,1 vH ® >' 

h. T. 367; 16 Ind. Cas. m M. 
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There is the direct authority ot the 
decision in Barber Maran v. Bamana Ooundan 
(1) laying down the proposition that pay¬ 
ment to one joint promisee is valid as 
against all the promisees. No doubt there are 
obiter dicta in Jngat Tarani Dasi v. Nabagopal 
Ohaki (6), Tiusainara Begum v. Rahmnn~ 
nessa Begmn (l-i), Bibi v. Abdul 

Kader Saheb ("t), Bitii Ram v. Shridheir (12), 
and Sheik Ibrahim Tharagan v. Rama Iyer 
(3), which express doubts about the sound¬ 
ness of the conclusion in Barber Maran v. 
Ramana Gounian (1). But in all those 
oases, the real question was whether the 
several heirs or legal representatives of a 
promisee themselves become joint promisees 
within the meaning of section 33 of the 
Contract Act, and it was held that they 
did not constitute in the eye of the law 
joint promisees so as to make the payment 
to one of them have the legal effect of 
payment to all. In Ahinsa Bibi v. Abdul 
Koder Saheb (4), itself, that learned Judge 
Sir V. Bhashyara Iyengar admits that there 
might be a distinction between payment 
to one of several joint promisees under the 
original contract and payment to one of 
the several heirs of a promisee under the 
original contract. At page 39, he says:— It 
may be that when money is advanced to 
one by several persons jointly, each of them 
authorises the others by implication to act 
on his behalf and a release or discharge, 
therefore, of the claim by one is binding upon 
the others” 1 think that this rule is a 
sound rule as it gives the requisite safety 
to the promisor. Supposing that the several 
joint promisees quarrel with one another 
and refuse to join in receiving the money, 
how is the debtor to make a tender to 
them jointly in order to prevent interest 
running or to bring them together to one 
place in order to put the money before all 
of them? Section 38 of the Contract Act 
seems to be clear upon the point. The 
argument that section 38 merely refers to 
an offer to one of several joint promisees 
and does not deal with the effect of a pay¬ 
ment to one of several joint promisees seems 
to me, with the greatest respect, not to 
create any difficulty. Supposing that an 
offer to one of several joint promisees to 
pay the money is accepted by him, instead 
of being rejected by him, can the debtor 
who makes the offer withdraw from the 


offer on the ground that if he makes the 
payment it will not discharge him from 
liability to the others ? What is the mean¬ 
ing of such an idle offer, which, when 
accepted, does nob consummate in payment P 
I think that an offer with the intention of 
not completing it by performance cannot 
be called an offer at all (see clause 2 in 
section 38 which says tliat the person 
making the offer must be * able and willing 
there and then to do the whole of wliat 
he is bound by his promisee to do” and must 
even give the promisee an opportunity of 
ascertaining the promisor’s said readiness). 
The considerations put forward in Barber 
Maran v. Ramana Ooundan (1) and in the 
notes to section 84 of the Transfer of 
Property Act by Shephard, J., seem to me 
to have much cogency, ["'ee also a critical 
note in 21 il* L. J. pp* 55*59 (Journal)]* 
Wallace v. Kelsall (9) was decided in 
1340 and was good law when the Indian 
Contract Act was passed in 1872, the said 
Act following the principles of the said 
English decision. Section 165 of the Con¬ 
tract Act embodies the same principle for 
the protection of the obligor, viz., that the 
bailee’s delivery of goods to one joint owner 
out of the several joint bailors even with¬ 
out the consent of the others will release the 
bailee from his obligation. In fact, the 
debtor owing money to several joint pro¬ 
misees, a few of whom may die and a few 
of whom would be minors, would feel the 
greatest difficulty in discharging his obliga¬ 
tion if he should not be allosved to make 
a bona fide payment to one of them. In 
the case of a mortgage, the debtor may not 
be in such a great difficulty because there 
is provision for tender through Court in 
the Transfer of Property Act itself. (See 
section 83). As Shephard, J., points out, 
Wallace v. Kelsall (9) was stated in Rowell 
V. Brodhurst (10), to still remain good law 
and was not intended to be overruled. 
Anyhow, Indian Courts are bound by the 
Indian Contract Act and even if the 
authority of Wallace v. Kelsall (9) has been 
doubted by English Courts .long after the 
Contract Act was passed in India, Indian 
Courts must, it seems to me, follow the 
rule of law laid down in that statute. 
The argument based on section 45 of the 
Contract Act, viz., that all the joint pro¬ 
misees should join in claiming performance 
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and on sections g, 51, 78 and 82 of the 
Negotiable Instruments Act which leads to 
the same conclusion, viz., that one joint 
promisee alone cannot compel the promisor 
to perform the promise without joining the 
other promisees, these provisions seem to 
m^e to have little relevancy to the decision 
0 . the question why the provisions made 
lu sections .38 and 165 of the Contract 
Act for the protection of the obligor, re¬ 
leasing him from further performance on 
his legally tendering (and paying as a 
necessary result if tender is accepted) to 
one of the several joint promisees, should 
not be given their full beneficial effect in 
favour of the obligor. The consideration 
whether it is not more equitable to treat 
joint promisees as joint and several pro- 
raisees also seems to me to have no more 
force than the counteracting onsideration 
‘in equitable to make the debtor 

dergo the risk of inquiries as to the 
respective rights of the several promisees 
en he 13 ready to discharge the obliga- 
n in Its entirety by payment to any of 
them, leaving them to decide their dis¬ 
putes among themselves. As Sir Bhashyam 
Iyengar J put it, the law laid down in 
section 38 of the Contract Act (and, I may 
add section 165 also) seems to treat each 

the ntlf ^ O'- "gent of 

the other joint promisees to accept tender, 

and, of coarse, payment and after tender is 

accepted. A payment to one should, there¬ 
fore be treated as having the legal effect 
of a payment to all. I would, therefore 

aZZive' - - ‘•'0 

This appeal coming on again for 
hearing before Benson and Sankaran Na 

‘‘'o following 

JUDGMENT.—Following the onini 
of the Full Bench, we reverse the deer 
of the lower Court and dismiss the si 
M It ,3 barred by limitation. The a 
pellant is entited to his costs throng 

Vecf ee reversed. 


ALLAHABAD HIGH COURT. 
Secjno Civil Appsal No 593 of 1912. 
Febraary 26, 19l3. 

Present :— Mr. Justice Baoerji and 
Mr. Justice Tudball. 

RAM KISHAN DAS and others— 
Plaintiffs — Appellants 
versus 

FAKIR CHAND and others—Defendants 

— Hespo'■dents. 


Mortgage-~Priorif}j--Inteniion to keep priority alive 
— Pre.^Ufnption. 

Unless there are circumstances from which an inten¬ 
tion to abandon the prior morti^age can be "athered, 
It must be presumed that the mort-^a^ee did not 
abandon the prior mort«fa"e but kept it subsisting, 
since It IS to the interest of the mortgagee to kee”p 
up his rights under tlio prior mortgage. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 13th of 
March 1912. 


Dr. i. C. Banerji^ (with him Mr. haribins 
Sahai), for the Appellants. 

The Hon’ble Dr. Tei Bahadur Sapru, for 
the Respondents. 


JUDGMENT.—This was a suit for sale 
upon a mortgage executed by one Ghisa 
in favour of Behari Lai, the predecessor-in- 
title of the appellants on January 19th, 
1895. On January 20th. 1883 Ghi«a exe- 
cuted a mortgage of a 2^ biiwas share in 
favour of Behari Lai for Rs. 453. On 
November 23rd, 1886, he mortgaged the 
same property to Bhawani Pra.sad and Fakir 
Chaod for Rs. 400. This sura was paid 
to Behari Lai in partial discharge of his 
mortgage of January 20th, 1883, and a balance 
of Rs. 53 for principal remained due on 
^at mortgage. Adding to this sum of 
^QQK interest upto January lOtb, 

1895, Gbiaa execut(d a mortgage in favour 
of Behari Lai for Rs. 177, In this mortgage, 
the same property was hypothecated as also 
some additional property. This is the mort- 
gage which the plaintiffs seek to enforce. 

^iiose favour the mortgage 
of November 25th, 1886, was executed, 
claimed priority over the plaintiff by reason 
of the date of his mortgage being earlier 
than the date of the mortgage on which 
the suit IS based. The Court of Orst in¬ 
stance overruled his plea and decreed the 
plaintiffs’ claim against all the defendants 
including Fakir Chand. On appeal by Fakir 
Lhand, the learned District Judge roodihed 
he decree of the Court of first instance 
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and held that Fakir Ohaud had priority 
mainly on the ground that his mortgage 
was prior in date to the plaintiffs’ mortgage 
of January 10th. 1695. We think that in 
so holding the learned Judge is in error. 

It is manifest that the mortgage of January 
lOch, 1895, was executed in renewal of the 
mortgage of January 20th, 1883, for the 
amount of balance due on that mortgage. 
In every case of this kind, we have to 
see what was the intention of the parties. 
In some cases the fact of the mortgage 
deed having been I'eturned may be a circum¬ 
stance which might justify a Court in hold¬ 
ing that the intention was to abandon the 
prior moi'tgage and to supersede it by a 
later moitgage. But unless there are other 
circumstances from which an intention to 
abandon the prior mortgage can be gathered, 
since it is to the interests of the mortgagee 
to keep up his rights under the prior 
mortgage, it must be presumed that the 
mortgagee did not abandon the prior mort¬ 
gage but kept it subsisting. In the present 
case, there is nothing to justify the inference 
that the mortgagee gave up his rights under 
the prior mortgage. When Fakir Chand 
took a mortgage of the property which 
was already mortgaged to the plaintiffs’ 
predecessor, Behari Lai, he was aware that 
a mortgage of the amount secured by the 
deed of January 20fh, 1863, still remained 
due. So that he clearly took a mortgage 
of the same property subject to the prior 
mortgage. It could not be the intention 
of Behari Lai, the prior mortgagee, to 
abandon his rights under that mortgage 
when after the mortgage of Fakir Chand 
and Bhawani Prasad the 6r8t mortgage was 
renewed by the mortgage of January lObh, 
1695. The authority on which the learned 
Judge relies, when carefully read, so far 
from supporting his view, shows the con¬ 
trary. We, therefore, allow the appeal, set 
aside the decree of the Court below and 
restore that of the Court of first instance 
with costs in all Courts including fees in 
this Court on the higher scale. We extend 
the time for payment of the mortgage 
money for a period of four months from this 
date. 

Appeal allowed. 


MADRAS HIGH COURT. 
Original Side Appeal No. 4 op 1913. 
(Civil Miscellaneous Petition No. 149 

OK 1913.) 

February 4, 1913. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Wallis. 

T. MAHO.MED AYYAB SAHIB, residing 
AT Ambur, North Argot District- 

Appellant 


versus 

Messrs. G. P. GUNNIS & Co., Merchants, 

CARRYING on business AT KaRACHI IN THE 
Presidency of Bo.mbay—Respondent.s. 

Pre<id€nc>j Town^ Insolvencij Act (III of i) 

_ Substnntiol coinplinncc—Amcmiment of petition of 

petitiouiiuj creditor—When can be >jranted-Prejudice 
considered. 

When there is no subsisting oiilor of iuljndicatiou, 
there is no obstacle to granting leave to amend his 
petition to the petitioning creditor provided the 
amendment is made within three moutlis from the 
date of the act of insolvency. 

(^incrc:—Whetlier amendment could not be allowed 
even when there is a subsisting order of adjudica- 

^"^Tho omission to state the fact that the petitioning 
creilitor is a secured creditor and the value of security 
is a defect which can be cured by amendment of 
tlie petition. 

Tlie act of insolvency under section 9 of the "resi¬ 
dency Towms Insolvency .Vet Uf of 1009 need not 
necessarily bo verbatim in the words of that section; 
but it will be enough if the petition and aHidavit read 
tc'cthcr siitHciently disclose the meaning of the sec¬ 
tion and tlioro is a substantial compliance witli tlie 
reiiuircmonts of tliat section. 

Ex parte Fiddian !n re, Fiddian, 0 Morrel’s Bank- 
ruotev Reports 9o; fib L. 1.203, followed. 

Ex parte Contes; In re Skelton, o Ch. i). 979; 37 
L T. 43; 25 W. U 800, distinguished. 

Weldon V. Neal, 19 Q- at p. 395; 50 L. J. 

() B Oil- 35 \V. U. 8i0; In re Maund, Ex 
vnrte'Maund,nmo) B.19t;0tL.J. q. B. 183; 

15 R. 159; 72 I-*- T- 58; 43 W. R. 207 and Ex parte 
]'anderlinden, In re Pojose, 20 Ch. D.2S9; 51 L. J. Ch. 
700; 47 L. T. 138; 30 \V. R. 930, referred to. 

Appeal from the order of the Hou’ble 

Mr. Justice Bakewell, dated 19th December 

1912 iu Insolvency Jurisdiction of this 

Gourb in Insolvency Petition No. 68 of 

1912 and petition for stay of further 

proceedings in Insolvency Petition No. 68 of 

1912 pending the disposal of 0. S. Appeal 

No. 4 of 1913. 

Mr D. Gkamier, instructed by Messrs 
Rayicmtre and Tirumalai Pillai, for the 

Appellant. , . ,r , 

Mr. N. Q^ant, instructed by Messrs. DaPid 

Brightwell and Moresby, for the Respond¬ 
ents. 
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.C JnsUce Bak/wefl « K ” ‘‘"r ‘he petition- 

g ving leave to tre oetit ^^ Insolvency, ing creditor is a secored creditor. Section 

am^nd hi/ i^tltbn' provides:_‘If the petitioning 

presented in^March 1912 L creditor is a secured creditor, he shall in 

persons, of whom the apDellanttfn Petition either state that he is willing 

petitioner alleges that the ann 11 relinquish his security for the beneht of 

under the names of T. Noordeen Sahih n H mg adjudged insolvent or give an 
Co., and T. A.bdul Kareem Sahih j o ^ estimate of the value of the security. In 

March 22nd, an order of adiu^dt”r^°’ admitted as a 

made against t.hLe w * petitioning creditor to the extent of the 

order was not served upon thn^n^' li 'f balance of the debt due to him after de- 

and no order for sabstituted serv^^e^ wL wa^ as '^’h estimated in the same 

applied for or made On the %r I T n. ^ “"^soared creditor ” 

the petitioning creditor annLd t .1"'’ the petitioner is a 

Court by motL for an order he shall give fnll partioalars 

18 of the 2nd Sch dale of the Inf T ^ ® f ‘he same.” I 

Act. ^ Insolvency do not know whether that carries the 

That rule relates to the takino-rvf orv * any further. With regard to the 

of mortgaged property and their the debt, all that the petition 

The next step in the proceeding. L aforesaid (i.e., at 

application on August 22nd made by^ tho ^ of the alleged act of insolvency 
appellant to annul the adjudication anH petitioning creditor relies), 

the grounds on which he asked rd were and are now indebted 

the adjudication annnlled are stafpfl * i ) u Petitioners in the sum of seven 

the affidavit bled in support of hi. floods sold, and 

plication; one ground is that nr> nr^r your petitioners are informed and believe 

the adjudication Lad been served indebted to other creditors 

Another ground is that he wa. n extent of about two l-ikhs of rupees or 

partner in either the firm of T T^nntj ^ thereabouts.’ It is clear, therefore, that 

Sahib and Co., or T. Abdul Kareen ^ Vu statement in the petition with re- 

and Co., that he took no part in thp ma ^ * ference to the debts is not in accordance 

meet of the bnsinees and fad ^ oonoejr Tt 

With the business. This application n Bakewell uses the expression “The peti- 

before the learned Judge at the same to prove his debt.” 

as the application made by the oetitinn' ^ 1 take it the learned Judge Tweans 

creditor asking for an order under ruTe ?8 ‘o P^ve the balance of the debt 

of the 2nd Schedule. As we ars f^i/ ^ to him after deducting the value of his 

after the arguments were concluded and ih^ secunly. Then the petition is also informal 
Judge had taken time to consider ^ regard to the statement of the act of 

learned Judge took the point that’ th! "PO“ '^I'ich the petitioning 

petitioning creditors had failed to n ^ creditor relies. Section 9 says“A debtor 

that there was any debt due to them insolvency in each of the 

which they were entitled to present « cases 

pehUon. That is how the Judge puf it M. 

in h.8 judgment. Mr. Chamier, on behalf M. 

of the appellant, took a further noinf ^ \. 

his own behalf that the petition Ls b»T a-. delay his 

in that in relating the act of insolvency on 7’- , 

which the petitioning creditor relied thor« departs or remains out of 
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or usual place of business or other¬ 
wise absents himself, 

(ui) he secludes himself so as to deprive 
his creditors of the means of com¬ 
municating with him.’ 

The petitioning creditor relies on an 
act of insolvency within section 9 {d) 

(i) and the petitioner does not expressly 
allege an intent to defeat or delay creditors. 

I shall have to refer to the exact words 
of the petition and of the aflB.davit filed in 
support later on. I will content myself 
with saying now that having regard to 
the express provisions of section 9 and 
rule 20, it is clear that the petition is 
informal. As regards the omission to state 
the fact that the petitioning creditor is a 
secured creditor and the value of the 
security. Mr. Chamier has not seriously 
contended that it could not be cured by 
amendment, and, speaking for myself, I 
think that is a defect which could be 
cured by amendment at the time leave to 
amend was given. The other matter, 

13 whether t!ie learned Judge was right 
in giving leave to amend when the peti- 
tioning creditor did not ask fori leave to 
amend. In fact his case was that no 
amendment was necessary. As regards the 
Btarement of the act of insolvency, it is 
one of greater difficulty. ^ Mr. Chamier 
pressed us very strongly with the case of 
Ex parte Coates, In re Skelton (D- Ihat 
was a case in which it was held by Bacon, 
V. 0., sitting as Chief Judge in Bankruptcy, 
that a petition against a trader, which 
alleges an act of bankruptcy that he has 
departed from his dwelling house or other¬ 
wise absented himself, must allege that he 
did so with intent to defeat or delay his 
creditor ; otherwise, the petition will be 
demurrable and must be dismissed ; that 
such a defect was a matter of substance, 
not merely a formal defect and it could not 
he cured 'by amendment. This case came 
before the Registrar in the first instance 
who, I think, gave leave to amend. Bacon, 
V C., took the view that the amendment 
could’ not be made, and his view was con¬ 
firmed by Lord Justice James and Lord 
Justices Baggallay and Cotton, on appeal. 
We have also considered the case of Ex 
pirte FMian, In re FUllian (2), excepting 


(1) (1877) 5 Ch. D. 979; 37 h. T. 43; 25 \V. R- 80D. 
(^) 9 Morroll’s Bankruptcy Eop. 95, 66 L. T. -03. 


in one very important particular which I 
shall have to refer to in a moment, and it 
seems to me that the present case oomes 
nearer to Ex pirte Fiddian, In re Fuldian (2) 
than it does to E.v p^rte Coates, In re Skelton 
(1) and for this reason. In Ex parte 
CoUes, In re Skelton (1), there was a 
subsisting order of adjudication and the 
Chief Judge held that so long as there 
was a subsisting order of adjudication, an 
amendment could not be made by inserting 
in the petition the words with intent to 
defeat or delay creditors." With regard 
to section 208 of the rules of 1869, which 
is reproduced in section 105 of the Act of 
18^3 the Chief Judge held that a petition, 
after’ an order of adjudication had been 
made, was not a proceeding within the 
meaning of the rale. Now, in the case 
before us, the order of adjudication has 
been set aside. It was set aside by the 
learned Judge before he made the order 
eiving leave to amend, although it was all 
done in the same order. There is now, 
therefore, no subsisting order of adjudication 
in this case. That brings the case ^e^r to 
the case of Ex pirte FUdian, In re Fiddian 
(2) where leave to amend was given betore 
the’ receiving order. I desire to express 
no opinion as to whether I should feel 
buuad to folio* the ilecision ni E.t pirte 
Oontes, In re Skelhn (1), if a caae came 
before ue io which the facts were the same 
as the facts in E.t parte Costes. In re Skelton 
(1). The case is cited in Williams ou 
Bankruptcy under section 143 as an authority 
under the Act of 1883, when it came before 
a Divisional Court in the case of Ex parte 
Fiddinn, In re Fiddian (2). It was not dis- 
approved of, altliongh apparently Mr. .Justice 
Collins did not like it. But, for the reasons 
I have stated, 1 think the present case is 
distinguishable from Ex pirte Goites, In re 
Skelton (1). I said that, in my opinion, the 
case camenear Ex pirte Fiddian. Inre FMan 
( 2 ) excepting one important respect, that 
is that the order of amendment in that case 
was made within three months of the act of 
bankruptcy upon which the petitioner relied. 
The order of amendment in this case was 
made more than three months after the date 
of the act of insolvency on which the Petition¬ 
ing creditor in this oass relies; and that 
really is the crux of the case. Can we lu 
view of the well settled priuoiple as to the 
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cironmBtances id which an amendment onght 
to be allowed, give the petitioning creditor 
leave to amend in this case, the effect of 
which would be to give him rights which 
he woold not have if he sou(?ht to file his 
petition in insolvency in the first instance 
on the date when the leave to amend was 
given Lord Esher in Wellon v. .Veif ( 3 ), 
says that We must act on the settled rule 

of practice, which is that amendments are 
not admissible when they prejudice the 
rj^ghts of the opposite party as existing at 
the date of such amendments. If an amend¬ 
ment were allowed setting up a cause of 
action which, if the wiit were issued in 
respect thereof at the date of the amend¬ 
ment would be barred by the Statute of 
Limitations, it would be allowing the plain¬ 
tiff to take advantage of her former writ 
to defeat the statute and taking away aii 
existing right from the defendant, a pro- 
ceed.ng which, as a general rule, would 
be, in my opinion, improper and nujast.” 
I may also refer to the case of !n re \Iaun4 
E. varte Maun.l (4), which as a baukr ptcy 
case IS perhaps more in point. There it 
was held that the Court would no^ amend 
a bankruptcy petition by adding as peti 
tiouers after three months had elapsed from 

\ bankruptcy upou 

which the petition was founded, credXrs 

whose debU are other than those in re, 

pec of Which the petition was presented 
If the petition was bad in the form in 

The tc't rhaTrhe" 

the fact that the alleged act of insolvency 
snow more than three mouths old and 
the principle laid down in the donio* * 

Tb,. .1. ..... 

in the first instance in a a 

comply with the requirements of sectifu 9r 
I have come to the conclusion that the 
petition was not bad with regard to tl 
matter in the first instance. Although Mr^ 

contrary, I think that torthe n 

this question, we are entitled totekT^' t 

consideration the language of the affi iLvit 

B.?2U 35®i| K 8%.^’ P- b. J, Q. 

72*l! 


which is filed in support of the petition. 
The peHtion says that on or about the 20ih 
March 1912, the appell ant (and three other 
persona who the petitioner alleges are part¬ 
ners of the two firms) '"being heavily in¬ 
debted did depart from their business and 
residence and are secreting themselves so as 
to deprive their creditors of the means of 
coraraunciating with them whereby your 
petitioners are advised and believe that the 
said insolvents are liable to be adjudged to 
have committed an act of insolvency.” 
The affidavit in support of the petition 
alleges in paragraph (1) indebtedness of 
the appellant and three others. There is a 
further statement in paragraph 3 that on 
or about the 20th March 1912, these part¬ 
ners in the two firms, of whom the appellant 
is said to be one, left Madras leaving no 
one in charge of their respective business 
and are secreting themselves for the pur¬ 
pose of evading their creditors.” I think 
it is clear that the draftsman of the petition 
had before him the words of section 9 
although he does not follow the words 
verbatim and adopts rhe word ‘secreting’ 
instead of ‘secluding’. But I do not know 
whether that is very important for the 
question we have to consider. The question 
is, taking the petition and the affidavit 
together, are we able to say that there is 
a substantial compliance with the require¬ 
ments of section 9? It is true that there 
is no express allegation that the act done 
was done with intent to defeat or delay 
creditors. But we have tlie words in the 
petition "secreting himself so as to deprive 
his creditors of the means of communicating 
whereby the petitioners are advised and 
believe that (he insolvent is liable to be 
adjudged to have committed an act of in¬ 
solvency” and we have in the affidavit the 
express words “for the purpose of evading 
their creditors. 1 think, the phrase "for 
the purpose of evading their creditors” 
which occurs in the affidavit may be read as 
a statement, in the affidavit at any rate, of 
an intention to defeat or delay creditors.* I 
thmk Ex parfe Contes, In re Skelton (1) on 
this point also is distinguishable on the facts. 

In Ex parte Conies, In rc Skelton (1), it seems 
pretty clear, though I do not find it in the re¬ 
port (because the affidavit is not set out in the 
report), that there was no statement either 
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express or by implication of an intention 
to defeat or delay “either in the petition or 
in affidavit.” The Chief Judge observes; — 
“No amendment of the petition can amend 
the affidavit upon which the adiadication 
has been made. That affidavit would still 
remain imperfect.” That observation would 
seem to be meaningless unless it implies 
that the words “with intent to defeat or 
delay” did not occur either in the petition 
or in the affidavit. The present case is, I 
think, distinguishable at any rate upon the 
ground (may be on other grounds also) that 
in the affidavit we have words, thougii not 
the words wliich occur in the section, which 
may be taken to satisfy the requirements of 
the section. My view, therefore, is that the 
order which the learned Judge made, giving 
leave to amend the petition as regards the 
statement of the act of insolvency, was 
unnecessary and I think the proper ourse 
is to set that aside. The order that t would 
make in this case is that the order of the 
learned Judge giving leave to amend, be 
modified by setting aside so much of that 
order as gave leave to amend with reference 
to the statement of the act of insolvency, 
subiect to this I would dismiss the appeal 
and make no order as to costs. As regards 
the question of partnership, we do not tliink 
it necessary to deal with it in this appeal. 
The memorandum of objections will be 
allowed, but we make no order as to costs. 
With regard to the application to stay, we 
make no order and no order as to costs. 

Wallis, J.—L agree and have very little 
to add. Sdorion 9 clause (u) makes it an act 
of bankruptcy if the debtor departs from his 
dwelling house or usual place of business or 
otherwise absents himself with intent to 
defeat or delay his creditors. The petition 
iu this case charges that the partners did 
depart from their place of business and 
residence and that is a charge of an act of 
bankruptcy if it is accompanied by a charge 
that they did it with the intent already men¬ 
tioned. But the petition goes on to say that 
they did “depart from their place of busi¬ 
ness and residence and are secreting them¬ 
selves so as to deprive their creditors of the 
means of communicating with them where¬ 
by your petitioners are advised and believe 
that the said insolvents are liable to be 
adjudged to have committed an act of 
insolvency.” It may be true that the langu¬ 


age of this paragraph is taken from section 
9 clause (u) but reading it as a whole it 
seems to me that it does convey with 
sufficient certainty that the debtors commit¬ 
ted an act of insolvency by leaving their 
place of business and residence with intent 
to defeat and delay their creditors. But if 
that act of insolvency is not expressed with 
sufficient certainty. I quite agree that we are 
at liberty to look at the affidavit and after 
reading the petition with the affidavit, the act 
of insolvency is charged with sufficient oer- 
tainty. The important thing in this matter 
seems to me is that there should be proper 
materials before the Court to justify the 
exercise of the serious jurisdiction of making 
anorderof adjudication. For the reasons 
stated, I have cime to the conclusion that 
this petition did not require any amendment 
in this respect. Therefore, the question 
whether it would be open to us to amend 
the petition does not really arise for decision. 
We have been referred to the case of Ex mrte 
Co'Ues, In re Skelton (1), which, as has been 
pointed out, is distinguishable from this 
seeing that there was nothing, apparently 
either in the petition or in the affidavit, to 

show with what intent the debtor left his 

place of residence. That was the decision 
in the first place of an eminent Judge whose 
experience lay very far in the past, the late 
Vice-Chancellor Baon, and it seems to me 
that, th)ugh it was affirmed on appeal, it 
was treated by Lord Justice James rather as 
a matter of discretion and that the applica¬ 
tion refused on the ground that, to allow the 
amendment “would be an encouragement 
to slovenly procedure” rather than ou the 
ground that the Court was incompetent to 
allow it on the pleadings. 

I cannot help feeling some doubt as to 
whether Sir George Jessel would have taken 
the same course, having regard to hie obser¬ 
vations in the case of Ex parte Vander- 
linden. In re Poaose (5), where the ground 
on which the dismissal of the petition was 
asked for, was the second ground of Mr. 
Chamier which he did not press before us 
viz., that the petition did not state that the 
petitioner was a secured creditor. Sir George 
Jessel said:—“I am sorry, very sorry, to see 
this kind of thing. 1 thought the day had 

(5) 20 Ch. D. 289; 51 h- J. Ch. 760; 47 L. T. 138; 30 
W. R. 930. 
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passed for raising snch technical objections. 
Bat I am sat,shed that the Act enables us 

to do what .s right.” Now I may point 
oat that to .set aside an order of adjudication 
IS comparatively small matter but to .set aside 
a creditor 8 petition is a very serious thing 
indeed where there has actually been an act 
of msolvency. Because the effect ot setting 
aside the petition is to render inapplicable all 

those safeguards which are enacted by the 

Insolvency Act against the frauds which so 
often accompany the commission of an act 
of insolvency. Although I feel the weight ot 
V® Bsher in ]Ve’don v 

order f of making 

Older., of amendment which would interfere 
heln fee^' a'® 

help feel ng .some doubt as to whether a 
case such as this, will not come wUhin 

ays that" •‘"'V" >’« 

under peculiar circumstances 

the Conrt might perhaps have power to allow 
such an amendment, but certainly as a 
general rule it will not do so.” It is Lneces! 

Zl of ‘‘bourthL 

Tay that eatficient to 

Bay that, in our opinion, the petition snlHoi- 

ently charged an act of insolvency. I agree 
Instioe " " the learned Chief 

Appeal dismissed. 
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Kkgdlar Civil Appeal No. 46 op IQin 

July 11, 1912. 

and tZT'' Kt., Jnstice 

QT Beachcroft. 

ShetlcMUCBl OSTA amd OTHEti-- 

Defendants—Appellants 

versus 

HORSMIJLL MARWARI—Plaistivf 

—Respondent. 

piaiZiffi 

cos€ ftot conclusive* 

la a 8uib for malicious prosecution it .'o • 
bent upon the plaintiff in the Bret plaie to Jo''vlT' 

innocence, at least to justify the infereuM i 
proseontion was commenced without reasonabre 
probable cause. The findiag in the „ anfi 

w not ooaolusivo upon this matter in the oivU 


Bishonafh Ncogy v. Uiiro Gohind Neogy, 5 W'. R. 27 
r7T, Charan Saha, 6 W. R. QW. 

f>- Sh’onhoo ChanrlPr V. Mo'lhoo ICybiirt, 10 W. 

Shaikh Samirudiiin, 12 W. R. 
Vj'h /'i^i ^oy V. Radhika 

a .>t); ^) L..r. P. C.2); 100 L. T. 700;2oT. L. R. 
b.il, rolien upon, 

n R'ldway Comoany, 11 Q. R. 

Bank, (1905) A. 0. 

IbS; i4 L. J. p. a 62; 92 L T. 4S3, referred to. 

Appeal from the decres of the Sab-Jud^e 
of Maubhum, dated September 8, 1909. 

Bibas Jynti Pros id Sirhodhikari and 
Biman Bihiri Sarkar, for the Appallants. 

B%hyx^ \fohendra Nafh lioy and Saral 
Chandra Qhose, for the Respondent. 

fappeal on behalf 
ot the defendants ill an action for damages 
tor malicious prosecution. The case for the 

fo'IaQ^’'u 

1918 the second defendant (a servant of the 
tirsb defendant), at the iu.stigation of his 
master lodged a false co-nplaint at the 

^ Purulia charging the plain¬ 

tiff ^ith murder and rioting with deadly 

weapons, that the plaintiff at the time was 

absent at Ranchi and was arrested on his 

arrival at Purulia and detained in Jail for 
three days before he was released on bail. 

1 he plaintiff asserfs that the information 
was maliciously and without reasonable and 
probable cause, given to the Police Authori- 
Les and that on the 1st August 1908. the 
Deputy Commissioner of Manbhnm declared 

the charges against him to be false and 

ordered his release from bail. On the Jlth 
August, the second defendant preferred a 
formal complaint and made a statement on 

oath before the Senior Deputy Magistrate at 
I urulia and charged the plaintiff with 
offences under sections 147. 148. 149 and 302 
Indian Penal Code. Till, complaint was 
dismissed under section 203, Criminal Pro- 

rgain"af f°h ■ • defendant, 

arst def '‘“d instigation of the 

arst defendant, moved the Judicial Commis- 

ZZh ‘'’n application for 

u''“' dismissed ou 

tne 23rd December 1903. On these allega- 

ns, the plaintiff claims Rs. 7,500 as 
ola"^*^^^ 1°'^ malicious prosecution. The 

ants Th ‘'’® ‘^^f^nd- 

ants. The second defendant contends that 
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the allegations made by him were true in 
every particular, that there was a riot on 

the 19th May 1903, as stated by him, that 
the plaiutiff was present on the scene of the 
riot with his men, and that by his order 
Bhuja Jolah, a servant of the first defendant, 
was killed on the spot. The first defendant 
asserts that he honestly believed the infor¬ 
mation given by the second defendant and 
that he helped the prosecution with funds, 
and was occasionally present and gave 
instructions to the Pleaders engaged for the 
prosecution, because he believed in good faith 
that his servant had bsen murdered by the 
order of the plaintiff. He further alleged 
that the story of the pUintiff that he was 
away at Ranchi was true: but that he had 
left for the place after the crime had been 
committed in his presence and by his order. 
Upon these allegations, several issues were 
raised of which two are material, namely, 
first, was the criminal case brought by the 
second defendant malicious and without 
reasonable and probable cause; and, sscondly, 
did the first defendant instigate the second 
defendant to institute false charges against 
the plaintiff? The Subordinate .Judge upon 
the evidence has ansvvered both these issues 
in favour of the plaintiff. He has held that 
the plaintiff left his home at 2 o’clock in the 
morning of the 19th May 1908, that he 
came to the railway station at about 
5 o’clock and left for Purulia by the train 
which was timed to leave the station shortly 
after 7 o’clock. The Subordinate Judge 
has further held that the statement of the 
second defendant that the plaintiff was 
present at the time of the riot and gave 
orders which were carried out and ultimale- 
ly caused the death of Bhuja Jolah, is mali¬ 
ciously false and that the second defendant 
did this at the instance and instigation of his 
master (the first defendant) between whom 
and the plaintiff there was long standing 
enmity. Under these circumstances, the 
Subordinate Judge has decreed the suit but 
has allowed the plaintiff damages to the 
extent of Rs. 1,500 only. The defendants 
have now appealed to this Court, and, on 
their behalf, the decision of the Subordinate 
Judge upon the two issues mentioned has 
beeti challenged. It has been contended that 
the plaintiff has failed to discharge the 
burden which, undoubtedly, lay upon him to 
establish to the satisfaction of the Court that 


the prosecution was instituted maliciously 
and without reas)nable and probable cause. 
Ou behalf of the respondent,this view has been 
controverted. But there is no cross-appeal 
on behalf of the plaintiff in so far as the 
amount of damages is concerned. 

Before we proceed to deal with the evi¬ 
dence on the record, it is necessaiy to 
consider for a moment the elements which 
must be established before the plaintiff evu 
succeed in a suit of this description. In tlie 
case of Ahr-ith v. N’oHh-E'istern Rnhoty 
Gompiny (1), Lord Justice Bowen laid d >wn 
the law on the sub.iect in these terras: In 

an action for malicious pr.)seouti )u, the 
plaintiff has to prove, first, that he was inno- 
cent and that his innocencs was pronouneei 
by the tribunal before which the accusi- 
tion was made; find, secondly, th'ni tliere was a 
want of reasonable and probable cause for tlie 
prosecution, or, as it may be otherwise stated, 
that the circumstances of the case were such 
as to be, in the eyes of the Judge, inemsistent 
with the existence of reasonable and pro- 
bahle cause; and. lastly, that the proceedings 
of which he complains were initiate 1 in a 
malicious spirit; that is from an indirect and 
improper motive and not in furtherance of 
justice. All those three propositions, the 
plaintiff has to make out, and if any step 
is necessary to make out any oue of tho.se 
three propositions, the burden of making 
good that step rests upon the plaintiff." 
This statement of the law was substantially 
approved by the House of Lords when the 
case was taken ou appeal before that tribunal, 
Abrath v. North-Eastern Railivay Company 
(2), and subsequently by the .Judicial (.om- 
mitteein Gojcv. English, Scottish,nnd Australian 
Bank (3). There has been some discussion at 
the Bar as to the accuarcy of the first of the 
three propositions formulated by L )rd Justice 
Bowen; and it has been suggested that, in so 
fax as the Courts of this country are concerned, 
it i.s nob necessary for the plaintiff to establish 
that he was innocent; but it is sufficient for 
him to prove that his iuuocence was pronounc¬ 
ed by the tribunal before which the acousa- 
tion was made. In support of this contention, 

(1) (ISS3) U Q- B. n. 41,': at p. 405; 52 1,. J. Q. B. 
620; 49 L. '1'. C18; 32 W. R. 50; 47 .1. 1\ 092. 

(2) (ISSO) U App. Cas. 247; 65 L. J. Q. B. 457; o) 

L. T. 03; 50 J. B. 659. 

(3) (1905) App. Ca3. 168; 74 L. J. P. C. 62; 92 L. 
T. 483. 
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reliance haa been placed upon the decision of 
the Judicial Committee in the case of Gun- 
nesk Dntt Singh v. }>ingneernin Choivdhry (4). 
Before we consider the effect of the decision 
of the JuHicial Committee to which our 
attention has been drawn, it may be pointed 
out that the law on the aabject is stated in 
the fnilowinfi' terms in the Laws of England 
edited bv L-ird Halsbury (Vol. XIX, section 
1443)' To succeed in ati a-^tion for malicious 
prosecuti<m, the plaintiff must prove, tir.N-/, the 
prosecution by tiie defemlant .f a criminal 
charge against the plaintiff before a tribunal 
into whose proceedings the Civil Courts are 
competent to inquire; secondly, that the 
proceedings complained of terminated in his 
favonr, if from their nature they were capable 
of being so terminated; thirdly, that tf.e 
defendant instituted or cirried on such 
proceedings maliciously;/ouri/i/y, that there 
was an absence of reasonable and probable 
cause for such proceedings; hfitKly, that the 
plaintiff has suffered damage; unless, indeed, 
the proceedings necessarily import damage to 
bis fame or pei son.” It will be observed that 
this statement of the essentials to an action 
for malicious prosecution does not explicitly 
require that the plaintiff must prove that he 
was innocent. Bat it is, in our opinion, clear 
upon an examination of the authorities that 
the plaintiff has to prove liis innocence with 
a view to establisli tiiat the prosecution was 
commenced maliciously and without reason¬ 
able and probable cause. It has not been 
disputed on behalf of the respondent that in 
the investigation of tliis latter question, at 
any rate, the Court would have to determine 
the circumstances under which the prosecution 
was commenced; and in many, if not in all, 
instances this would involve an investigation 
of the question of the innocence of the plaint¬ 
iff. This is well illustrated by the decision of 
the Judicial Committee in the case of Onnnesh 
Dutt Singh v. Mugneeram Ghowdhry (4). 
In that case, the plaintiff in the suit for 
damages for malicious prosecution had been 
prosecuted on the allegation that he was pre¬ 
sent at an affray in which one of his oppo¬ 
nents was killed and others were wounded. 
The Magistrate who heard the case dismissed 
it as against him for want of proof, and de¬ 
clined to commit him for trial. In the civil 
suit for damages for malicious prosecution, 

(4) 17 W. R. 283; 11 B. L. R. (P. C.) 321. 


the plaintiff relied upon the jadgment in the 
criminal case in support of his claim. The 
Judicial Committee observed that this was 
not siifTioient, and added as follows:—“ vVhat 
evidence does he give to rebut them ? Ha 
puts in the decision of the Magistrate which 
was neither more nor less than this, that 
the cose is not proved against him 
in the opinion of the Magistrate. Their 
Lordships are of opinion that this decision 
was no evidence whatever against the defend¬ 
ants of the groun llessne^s of the prosecu¬ 
tion. To hold that every person whom a 
Magistrate refu.ses to commit for trial is en¬ 
titled to maintain an action for malicious 
prosecution on the bare proof (without 
more) of the dismissal of the charge might 
very iniuriously affect the administration 
of criminal law. It, was in the p>wer of 
the plaintiff himself to go into the witness- 
box and give evidence of his own inno¬ 
cence. He might have proved where he 
was and what he did at the time of the 
affray. He might have staged all the 
circumstance.s within his knowledge. But 
he declines to give evidence.” It is clear, 

therefore, from the judgment of the Judicial 
Committee that in a case of this description. 
It is incumbent upon the plaintiff to prjve 
hts innocence, at least to justify the inference 
that the prisecution was commenced with¬ 
out reasonable and pribable cause; and in 
order ti enable him t> esfabliih that posi¬ 
tion satisfactorily, he was in subitance to 
prove that he was innocent. It has not 
been suggested, and in view of the autho- 
Titles which we shall presently mention, it 
cannot^ be suggested, that the finding in 
the criminal case is conclusive upon this 
matter in the civil suit for damages for 
malicious prosecution. Bishon'iih Neogy v. 
Huro Gobind Neogy f5); Do-^rgi D is Laha v! 
noorga Oharnn .SViA'(6); Shumboo Ghander 
Chowdry V. Modhoo Kyb'.rt (7); Alt Buksh v. 
t^eik Simiruddin (8J and Aghore N<ith 
Hoy V. Radhtka Pershjd Bose {9), The view 
we take is also supported by the judgment 
^'^^‘cial Committee ia Oorei v. Peiris 
(10). We now proceed to test the evidence 

(5) 5 W. R. 27. 

(6» 6 W. R. Civ. Ref. 26. 

(7) 10 W. R. 56. 

il\ 14 W. r; 339. 
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in this case from the point of view of the 
principles just reviewed. 

The plaintiff asserts that on the 19th May 
1909, he left his home at 2 o’clock in the 

morning in company with anotlier person 
with whom he was to go to Ranclii. Here 
it is necessary to state that the plaintiff is 
the resident of a place named Diibra. About 
two miles towards tlie west of that place is 
Daria where the occurrence took place. 
On the way between the two places, there 
is a village known as Bamanbad. The rail¬ 
way station at Anara from which the plain¬ 
tiff left that morning is about five miles to¬ 
wards the south-east of Dubia. There is 
also some evidence to show that it is possible 
to walk from Daria to Anara, a distance of 
about four miles across the fields, but it 
is also possible to go from Daria to Anara 
by a road which would cover about five 
miles. The case for tlie plaintiff is that 
he left from Daria and went directly to 
the railway station at Anara. In support 
of this story, he pledges his own oath and 
also relies upon a wirness who, in the vil¬ 
lage of Dubra itself, gave him a piece 
of twig wherewith lie intendod to clean 
his teeth early in the morning on his 
arrival at the rail vay station. He also took 
a rope from a shopkeeper in order to enable 
him to raise water from a well. The shop¬ 
keeper inquired whether he would require a 
tub and offered to give him one, but the 
plaintiff informed him that he would prefer 
to take it from the Station Master himself. 
His story is that he drove in a cart from 
Dubra to Anara, arrived tnere before sunrise. 
He entered the station room, but it was so 
dark that he was not able to see the clock. 
He, therefore, roused the Assistant Station 
Master, whom he had known from before, 
and asked him what the time was. The 
Assistant Station Master’ was unable to tell 
him the time because the room was dark; 
bat said that he had been to bed at 2 
o’clock in the morning and that possibly 
it was about 5 o’clock. The plaintiff then 
took from him a tub, cleaned bis teeth 
and had his breakfast. The train which 
was timed to arrive at 7 o’clock was late 
and the plaintiff left in it 20 minutes 
laier. If this story is believed in all its 
details, the allegation of the plaintiff that 
he was not at the scene of the riot is 
conclusively proved. Tne story of the 


second defendant in that event must be 
deemed maliciously false, because he all^^ges 
that he saw the pla-ntiff on the spot and 
heard him give orders during the progress 
of the riot. We are unable, however, to 
believe thi.s evidence in all its circiirnsrantial 
details. At the outset, it is worthy of note 
that neither the cart man nor the per'.son 
who is said to have accompanied the plain¬ 
tiff is called to corroborate him; nor is any 
explanation offered for their absence. Be- 
sides this, the evidence produces the im¬ 
pression tliat it was manufactured with a view 
to establish a cane oi alibi, lb w'as wholly 
unnecessary for the plaintiff to start from 
his home at 2 o'clock in the morning with 
a view to catch the train whicli was timed 
to leave at 7 o’clock. The distance whioli 
he had to cover was about 5 miles; whether 
he walked on foot or drove in a cart, the 
journey c >uld nob have taken him raoiethan 
three hours. If, therefore, he had starfed 
at *1 o’clock, he could have reached the sta¬ 
tion amply in time to catch the train. Apart 
from tliis, his refusal to take tlie tub fioni 
the person who gave him the rope seems 
to indicate that he was anxious to have 
as many independent witnesses as possihl-^ 
to swear that he was in the neighbourhood 
of the railway station early on the mun- 
ing of the 19th May 1909. We may further 
add that the object of his visit to Ranchi is 
not quite satisfactorily explained. It was 
not a business of any very special or parti- 
cular importance which required his presence 
at Ranchi just that morning He is himself 
an elderly man, 60 years old ; and if his slor}- 
is believed, he is a man of considerable means. 
Why he should undertake such an incon¬ 
venient journey at that particular time in the 
morning is not explained with any approach 
to plausibility. The position becomes worse 
for the plaintiff when we remember that the 
case at Ranchi for which he is supposed 
to have gone there, was not due for hearing 
till two days later. Wa have, further, the 
fact that the Subordinate Judge has not 
placed implicit reliance upon the plaintiff, 
and although we have not had the advant¬ 
age of seeing him in the witne.ss-box, a pern- 
usal of his deposition has not produced a 
particularly favourable impression upon our 
minds. The Subordinate Judge relies, on 
this part of tlie case, principally if not solely, 
upon the testimony of the Assistant Station 
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Master. That evidence, we do not hesitate 
to hold, mast- be pronounced unsatisfactory. 
The story which he narrates with an abund¬ 
ance of minute details, does not oarry con¬ 
viction. He cannot assififn a erood reason for 
reraerabeririET all the details. 18 months after 
the incident. He left the station on the day 
following the incident and went on leave. 
He was not present at the Police inquiry; if 
he had been, that might possibly have ex¬ 
plained why he liappened to remember the 
dptails after a considerable length of time. 
He denies in one place that he narrated 
the story to other people; bat subsequently 
admits that he had spoken about it to people 
whose names he cannot recollect. He al¬ 
leges that on the very day t he plaintitT left 
the station, lie heard at 10 o’clock in the 
morning that a murder had been committed, 
and that the plaintiff was charfted with 
complicity in the crime. He does not state 
dehnitely, though he makes the suggestion in 
one portion of his deposition, that he asserted 
at the time that, the plaintiff was at the rail¬ 
way station early in the morning and could 
nit possibly liave been connected with the 
crime. His evidence, on the whole, does 
not carry conviction, and, in any view it 
is not sufficient to justify an implicit /eli- 
ance upon the story narrated by the plain¬ 
tiff. We have 6nally to examine the as¬ 
sertion of the plaintilT that it was physically 
impossible for him to have been present at 
the not and subsequently to hafe reached 
the Railway Station in time to catch the 
train. Upon this part of the case, im- 
phcit reliance must not be pUced upon the 
aconracy of statements as to the precise 
time when the riot took place. One fact 
is established beyond all doubt, namely that 
there was a riot that morning at the place 
aUeged by the defendant and that a servant 
of the first defendant was killed on the 
spot. In the first information lodged at the 
Police station by the second defendant at 
about ten. o’clock, it was stated that the 
riot took place at 7 o’clock. The plaintiff 
asserts that if^ the riot did take place at 
7 o clock and if he was present on the scene 
at the time, it was impossible for him to be 
at the Railway Station in time to catch the 
train, which he could not anticipate would 
be late by 20 minutes that morning Bnt 
we are not satisfied that the riot did take 
place as late as 7 o’clock. 
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The evidence indicates that the riot took 
place about an hoar after sunrise, that is 
to say. at about 6 o’clock. If the riot 

did take place at that hour, it would not 

be impossible for the plaintiff to be present 

at the riot and subsequently to arrive at 

the station in time to catch the train. 
Upon the question, however, whether the 
plaintiff was actually present at the scene 
of the riot and gave orders, as alleged by 
the second defendant, although we are not 
prepared to hold that the plaintiff has estab¬ 
lished that it was physically impossible for 
him to be present there that morning, we are 
also not prepared to accept the statement 
that the plaintiff was so prerent and issued 
the directions attributed to him. It is ex¬ 
tremely improbable that a man of his age 
and station in life would undertake the 
grave risk involved in actual presence at 
the scene of the riot and issue orders for 
the murder of one of his opponents. On 
the other hand, it is not unlikely that the 
plaintiff might have been in the neighbour¬ 
hood of the place and was seen by the 
second defendant who exaggerated the story 
and attributed to him orders which he never 
actually gave. Upon the evidence as it 
stands. It IS impossible for us to pronounce a 
defante opinion as to what actually took 
place. But as the burden lies upon the 
plaintiff to prove that the prusecntian was 
commenced malicionsly and without reasonable 
and probuble cause, the difficulty which we feel 
leads us to the conclusion that the plaintiff 
cannot succeed in this litigation. He has 
wholly failed to prove to our satisfaction by 
his own evidence and by the evidence of wit- 
nesses he has called that he was not present at 
the scene of the riot as alleged by him and that 
the proseoQhon was commenced against him 
maliciously and without reasonable and prob- 
able cause. 

The result i, that this appeal is allowed, 
the decree of the Subordinate Jud^e diseharg- 
ed and the suit dismissed. Under the circum- 
stances, we direct each party to pay his own 
costs throughout the litigation. 

allowed. 
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BOMBAY HIGH COURT. 

Original Ci^il Jorisdiction Suit No. 272 

OF 19 1 1. 

October 24, 1912. 

Present: —Mr. .luatice Beaman. 
BHAGVANDAS PARASHRAM— 
Plaintiffs—Appellants 
versus 

BURJORJI RUTTONJI BOMANJI— 

Defendants— Re:^pondknts. 

TTfljer—IFagering contract —Foraard coin>ncrciol 
contracls—Tcst —Pj-oo/~Pakka ailatia—JSVOtrf of 
agencfj~Princii*al and agent—Dcjcncc of iiagcring con¬ 
tract by client of Fakka ailatia. 

Where a forward commercial contract, re‘,nil:ir in 
every outward particular from first to last, is repudi* 
ated by one party on the f;ronud tliat it is a wajzer, 
the Court should always incline and incline stronj'ly ' 
to take the contract to bo in reality what upon its 
face and form it appears to be. 

It should bo a matter of great ditliculty, and always - 
against the inclination of tlie Court, to convince it 
that the “apparent rectitude of tlio documents” is • 
not as real as it is apparent. 

A Court should not bo eager to strain the judicial 
machinery to its utmost limits, to pry microscopically 
into the minds of men, to open up a hundred trans- 
actions in the hope of throwing light on one, to alarm 
great markets and unsettle commerce, in order that 
if at last this wide ranging quest succeeds, a dishonest 
gambler may be e.xcused from paying wliat, whether 
legally or not, ho is morally bound to pay. 

A pahka adatia is very like an ordinary del credere 
agent. He is a commission agent and something 
more. He receives orders from his constituents and 
places them in the open market. His obligations aro 
briedy to find money for goods or goods for money 
or settle differences on duo dates. His peculiar 
feature is that ho can allocate his principal's contracts 
to himself when it suits him to do so. 

Where a pukka adatia, who has been compelled 
ow’ing to default of his client on one side or the other 
either to find goods or money, seeks to recover from 
that defaulting client the amount ho has thus been 
obliged to pay on his account, it becomes, on the face 
of it, almost impossible to say that as between him 
and his client any defence of wagering can succeed. 
When a client comes in with a largo selling order and 
the pukka adatia immediately gives it out in the 
market to any number of different buyers, it cannot 
possibly bo contended that not one of timso buyers, 
any more than the sellers even, had the intention of 
taking delivery. 

Obiter dictum.— A true wager is whore two persons 
agree to pay and receive respectively money or 
money’s worth, merely upon the happening or not 
happening of an uncertain future event, and for no 
other consideration whatever. 

Mr. Jinnnh (with him Mr. Robertson)^ for 
the Plaintiffs. 

Mr. Daoar (with him Mr. Wadia)^ for the 

Defendants. 


JUDGMENT.—In this suit, the plaintiffs, 
a Him tiading under tlie style of Bhagvandas 
Parashiau), sue the defendant Burjorji 
Ruttonji Bonianji for the sum of roughly 
Rs. 90,000 odd on account of losses said to 
have been incurred by liiin to tlieni in the 
sale and purchase of 4,000 tons of linseed. 

The material fact.s, for the purpose of 
introducing tlie points chielly in oontroveisy, 
are that the plaintiff Him claimed (o he 
Pukka Adatias doing business in the Bombay 
maiketon a very considei'ahle scale. 1 he 
defendant is a Parsi gentleman of twenty- 
nine yeais of age, wlio, accoiding to his own 
statement, has never done any settled 
business but has frequently dabbled, as he 
calls it, in stocks and shares and occasionally 
in cotton. Until this disastrous venture of 
his in linseed, he never seems to liave dealt 
in that staple. In September 1909, the 
defendant Burjorji won the St. Leger Sweep 
to the amount of a lakli and-a-qiiarter and 
it was with the balance of this money, after 
paying off debts he owed at the lime, that 
he entered the linseed maiket. He became 
acquainted with the plaintiffs Munim, Har« 
gopal, as far back as 1907 but it was not until 
after he had won this considerable sum of 
money in 1909 that he ever appears to have 
entered into commercial transactions with 

him. On the 30tli of June 1910, the defend¬ 
ant, Barj:)rji bought 2,000 bales of fine 
Broach cotton forward for the March delivery 
1911. At the same time, he sold 1,000 tons 
of linseed for the September delivery 1910. 
On the 6th of July, he sold SO'J more tons 
of linseed for the same September delivery. 
These three contracts the defendant admits. 
On the 11th of July, the plaintiff contends 
and the defendant denies that he sold a 
further 2,2C0 tons of linseed for the Septem¬ 
ber delivery. On the 30th of June or the 
1st of July the defendant deposited a sum in 
two instalments of vaiying dates amounting 
in all to Rs. 61.000 with the plaintiff firm. 
This sura was to cairy interest at the rate of 
7 annas per cent, per mensem. The plaintiff 
contends that the money was deposited as 
margin-money in respect of the forward 
contracts into which the defendant had 
entered with the plaintiff firm for cotton and 
linseed on the 30tl) of June, Ist of July, 6th 
of July, and Uth of July. The defendant 
contends that Rs. 61,000 was a fixed deposit 
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wUh the plaintiff arm havinpr no connection 
whatever with hig speculative forward deal¬ 
ings in cotton and linseed, and he now 
counter-claims for that amount. The market 
went in the defendant’s favour, so far as the 
forward cotton transaction was concerned 
hnd It was settled by the plaintiff ffrm either 
on the 10th or 11th of .July. The gross 
proBt which the defendant made on that 
speculation would have been about Rg. v qoo 
but after deduction for cominission’and 

interest on the sum paid, so many months in 
advance of due date, the defendant actuaily 
won some Rg. 5,C00 odd on this transaction 
But from the first the lin.,eed market went 
against the defendant and by rhe 30 h of 
September, which wag the last date for 
giving delivery of the 4,000 tong he had 
sold, the market had risen so high that the 
loss on thus transaction wag somewhere 
about Rg. I,50,0u0. The defendant has 
suggested in the course of hig evidence here 

although Ido not think that it had entered 
into his mind before, that the plaintiff.firm 
closed the cotton contract without consulting 

him. It 13 interesting to note that had the 
defendant left the contract to be settled on 

due date, he would have won very nearly 
enough upon it to meet his loss on the 
linseed However that may be, the plaintiff 

contend that 

n defendant’s order to 

sell 4,000 tong of linseed forward for the 
September delivery and had in fact sold 
hem, began to call upon the defendant as 
the month of September approached either 
to increase their margin-money oi authorise 
them to buy ready for delivery to their 
buyers or to settle these forward sales bv 
cross contracts. I shall have to say a few 
words upon what occurred about the end of 
August and until the contracts were finally 
settled on the 30th of September or 1st 
October when I deal with the evidence more 
in detail. The plaintiffs settled with the 
buyers by paying differences at the market 
rates of the day with the enception of 300 
tons which they bought ready in the market 
for delivery; that is to say. the forward sales 
for 3,700 tons were settled by cross contracts 

“ amonnt 

which the plaintiff firm now claim from the 

de endant. The plaintiff firm have givTn 

defendant credit for the amount of margin 

money deposited and for the profits he made 
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upon the 2,000 bales of Broach cotton which 
he brought forward for the delivery of March 


[Hi 3 Lordship gave hig findings on facts] -I 
have arrived at the.se findings, first, that the 
plaintiffs are Pukka Adatiai. Next, that 
the defendant .sold through them 4,000 tons 
of linseed (of which he admits the sale of 
l.bOO tons) between the 30th of June and 
the 11th of July for delivery in September, 
1 have also found that at the time of entering 
into these contracts, he deposited Rg, 61,0^0 
as tnargin mone.v with the plaintiff firm. 
But for the very extraordinary rise in the 
linseed market, t’nat margin money should 
have been amply giifficient to cover all anti¬ 
cipated logges. Had it done so, we should 
have heard nothing more of this ca.se. But 

owing to the rapid rise of the market, the 
defendant ,g losses not only swallowed uo the 
whole of his margin-money, as well as his 
relatively small gains in the cotton transac- 

indebted to the 
plaintiff firm in a very large gum. When 

they seek to recover this, the defendant 
meets the claim by a general defence that all 
Uiese contracts were by way of wagering, 
He has said in his examination that but for 
the manner in which the plaintiff firm de- 
ceived him about the fixed deposit, he would 
have done his best to pay his losses and not 
dll back upon this technical defence. But 
be professes to have been so enraged and 
mdignant at the manner in which he was 
duped and afterwards bullied by Hargopal 
that in the last resort he has taken the 
defence of wagering. Dealing with the 
main defence of wagering, I should like to 
make a few general observations. I have 
probably had more wagering defences to try, 
han any other Judge at present sitting in 

ing ^ familiar with all the lead¬ 

ing authorities and the passages which 

Counsel almost invariably quote from them 

t^onl ■ admonitions, defiai- 

fr^ ft ‘he commonest citations 

from the books break into two main divisions: 

U1 attempts to define what the law means 
y wager; (2) attempts to lay down 

general rules for the conduct of the inquiry 
when what has all the appearance of Ling 

said to commercial contract, is 

to ““‘herities are most 

prolific in the second part. It is possible that 
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Counael engaged from time to time in tliis 
or that particular case of the kind, come to 
them freah and cull liberally from them for 
their own purposes, without quite realizing 
that the Judge has heard them over and over 
again, from the lips of other Counsel engaged 
in other similar cases. It is rare indeed for a 
wagering defence to go through, without tlie 
Judge’s attention being invited, as though to 
something new, slriking nnd useful, to half a 
score of weightily worded and impressive 
dicta of eminent Judges, who have in this 
manner sought to afford guidance to those 
who come after them. Without meaning the 
least disparagement of these etToits, 1 own 
that, by now, I sometimes think it almost a 
pity, if for no other reas)n tlian that it 
swells the volume of argument, that so much 
labour and ingenuity has been spent on tlie 
Bench along this line. Many of the favourite 
and most famous passages are so sonorous and 
ample that Counsel, young Counsel especially, 
can hardly be expected to resist the tempta¬ 
tion of repeating them ere lotun'h on every 
possible occasion. Great Judges, who very 
likely sitting in appeal have but one or two 
at most of such cases to decide, and are, 
therefore, naturally anxious to expound as 
fully as possible what they conceive to be 
the true principles of all such inquiries, have 
generalized upon this topic with uncommon 
vigour. Courts are warned against trusting 
too readily the apparent rectitude of the 
documents ; Courts are warned to probe the 
surrounding circumstances ; Courts are asked 
to be astute in unearthing what may prove 
to be turpitude masquerading in the dress of 
piobity; they are exhorted not to believe 
the written contracts nor the sworn testi¬ 
mony of the plaintiff in support of them, but 
to go behind and beyond in quest of tlie 
truth. And Counsel, as far as my experience, 
which is large, has yet gone, never tire, ami 
never seem likely to tire, of these well round¬ 
ed, sometimes a little exuberant, but always 
dignified and impressive periods. I have 
studied, analyzed, even, I fear, contributed 
to the total; and the result has been, as I 
am certain it always must be, to show that 
the whole collection of * familiar quotations ” 
on this particular topic means just this and 
nothing more. When what appears from 
first to last to be a genuine commercial con¬ 
tract is said to be a wager, the trying Court 
should do the best it can to find out whether 


it really is S3 or not. That is what every 
Judge of first instance, trying every disputed 
question of fact, wishes to do. But thi.s 
grave and formidable array of judicial dicta, 
the work of many great Judges, produces 
an impression that in trying a wagering 
defence, a Judge is faced with a very 
ditferent and much more dilficult task than in 
trying any other fact. It might indeed be 
thought tliat not only w’as a special attitude 
of mind enjoined, but virtually a special pro¬ 
cedure. This is mainly due to the extremely 
elaborate diction in whidi many of these 
judicial utteratices are clothed. But [ say 
with all submission and omplete confidence 
that this is not really so; that while a wager¬ 
ing defence to an ordinary forward ontract 
is inevitably attended by certain dilliculties, 
neither in principle nor in practice ought the 
trial to dilfer fr'oni the trial of any other legal 
defence. As to not being misled by the ap¬ 
parent rectitude of the docurnents, tliis seems ' 
to me to mean no mote than this, that sub¬ 
ject to the law of evidence, a party to a 
written ontract may show if he cm that 
it is not enfoi’ceable against him. As to 
the rest of the stock phrases, they yield, on 
analysis, nothing more than that a Court will 
have to decide on all the legal evidence avail¬ 
able whether the repudiating party, really 
meant what he said or not, and whetlier the 
other party, supposing he did not mean what 
he said, knew that and assented to it. In 
other words, whether the contract sued upon 
was tlie real contract or whetlier an undis¬ 
closed and altogether different contract was 
the real contract. I rnay presently say a 
word or two upon the general spirit of all 
these judgments and submit with respect 
that the subject may perhap.s advantageously 
be looked at in a different light. But before 
doing that, I own I wish some gorrd and 
complete definition of a wager could be fram¬ 
ed, or that none had been attempted. Those 
most in vogue, the definitions of Cockburu, 
C. J., of Cotton, L J., and of the acute 
text-book writer Anaon, fit with nice exacti¬ 
tude about ninety per cent, of all forward 
speculative commercial business. Yet gains 
and losses in that business would probably be 
decreed by any English Court. A real 
wager, that which the law meant to repress 
and against which the Judges have spoken .so 
strongly and consistently, is usually easy to 
recognize aud ought to be easy to define^ 
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Bat a defiaitijQ of a rj 

C07er everything which the law will not 
enforce, which Hts thousands of contracts 
which it will enforco as well as one or two 
which it will not, is for ib.s own pnrpyse.s a 
bad definition. It is nob perhaps so much the 
fault of the definitions as of the fact ; for the 
truth is that a very large percentage of spec i* 
lative commercial trausacbions are in essence 
as much wagers, as any b)ok-mak«r's bats. 
Bat as they are a part of mercanrile usage 
aud custom, and the law merchant reognizes 
and approves then so long as they remiin 
decently disguised in the right ommercial 
dress, the Courts here take them all t) be 
what in appearance they are, and are by no 
means astnte to look round tlie corner, or 
pry into the minds of the puties. It is 
easy enough to define a wager, bat where 
the applicability of the definition to any case 
or number of cases depends upon the ascer¬ 
tainment of a mental state, unexpressed or 
more often the direct opposite of what is ex¬ 
pressed in the actual form of the agreement, 
the practical ditficulbies which beset the in¬ 
quiry mast always be formidable, and usually 
prove iusurmountable. I am speaking now 
exclusively of cases of alleged wager which 
take the form of regular commercial forward 
baying and selling contracts. So far as the 
form goes, there is no wager discoverable. 
And if the proper formalities are observed 
from the beginning to the en<l of the transac¬ 
tion, it is almost impossible to say in a 
majority of cases, whatever the Court may 
suspect, that one at least of the parties, 
if not both, had not good honest trade in¬ 
tentions. Every attempt to embroider upon 
the definitions of wager, criteria for discrimi¬ 
nating a genuine forward, or speculative con¬ 
tract from a pare wager, to be found in the 
case-law, has so far been defective or an- 
successful. I should suggest (if I thought 
that any definition were really of much use) 
that a true wager is where two persons agree 
to pay and receive respectively money or 
money’s worth, merely upon the happening 
or nob happening of an uncertain future event, 
and for no other consideration whatever. Un¬ 
fortunately, even supposing that to be a valid 
definition, it does not remove the practical 
dieficuUy with which all Courts have to deal 
when a wagering defence is set up against 
the enforcement of a mercantile oontraob. 
ror, as I have said, the form of the contract 


does nit disclose any element of wagering at 
all. And it is only by getting rid of the form 
altogether and convincing the Court that 
the real contract or agreement between the 
parties was quite different and fulfils all the 
terms of the definition that a defendant c\ii 
liope to succeed at all. A contract between 
A. and H,, dealers in cotton, may be ident-' 
ical f(om first to last in form, and, in fact/ 
with a contract between 0. and O., a cobbler 
and clerk, yet the former is almost certain to 
be held not, while the latter may be lield to 
be, a wager. Aud this shows the utter use¬ 
lessness of attempts at definition, if those 
attempts are meant to help Courts iu answer- i 
ing the .single question of fact which, in alK 
such cases, l»as to be tried. 1 

Every Ju lgaknows very well what he has 
to try and how; in each case he has a 
certain amount of evidence, and it is upon 
that evidence and the facts which it estab¬ 
lishes that he has ti say whether the partie.s 
to a forward commercial on'raots were trad¬ 
ing or gambling. > amount of geueralizi- 
tion, no amount of definition, is really of 
any help. Criteria which occur to certain 
most eminent and learned Judges as of 
general appliciblity auil service, beciuse they 
preponderate in that particular case, may be 
Quite useless in another case. And when all 
is said and done, the question on each fresh 
trial is invariably re.< Integra, was this de¬ 
fendant wagering ? Did the plaintiff know 
he was wagering and accept the agree¬ 
ment on that basis ? Were both wagering ? 
And so on. 

Passing from these comments upon defini¬ 
tions and criteria of wagers, to the attitude 
of the Courts towards such defences and the 
appropriate methods to be followed really as 
a consequence of that attitude, I think that 
it might be an improvement to shift the view 
point. Most of the judgments, to which 
Courts are commonly referred for guidance 
in these points, are strongly tinged with a 
moral sentiment. It can hardly be doubted 
reading some of the more impressive passages 
that their authors felt themselves to be 
doing a little more than coldly enunciating law, 
that they felt themselves to bo carrying out 
a moral mission. Hence the energy, some¬ 
times the vehemence, with which they exhort 
all Oourta of Justice to be extraordinarily 
wigilant, extraordinarily keen on the scent of 
an alleged wager, wrapped up iu the decent 
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garb of a forward contract. And as a corol* 
lary it must ba supposed that all holding 
such views deem it a matter for congratula¬ 
tion when a Court is able to non-suit a plaint¬ 
iff, and give a defendant relief on the ground 
of wagering. Regarded tluis, in the light 
of public morality, I may be permitted to 
doubt, whether any such sentiments could 
really be justified. For reasons, possibly a 
little out of date, the English law set its face 
very sternly against enforcing wagering debts. 
Amongst honest men, the consequence has 
been not to rob these of their moral obliga¬ 
tion, not in any way to lessen it, but rather 
to make them most scrupulous and exact 
in the payment of precisely those debts 
which the law will not enforce. That 
ought to be a clue, if no more, to the trend 
of public opinion; it might even suggest 
that restricted to the simple ethical ground, 
the law does not accurately reflect the 
common sense and the common morality 
of the people. But surely it ought to be 
plain, that when a gambler who would only 
too willingly take his winnings, asks the 
Court to absolve him from paying his 
losses, he is not taking any high moral 
ground. Nor do 1 see a single valid reason 
why Courts should be extra “astute,” or 
spend more pains aud feel more respon¬ 
sibility in trying to reach a conclusion 
which is neither salutary to public or 
private morals, than in any other ordinary 
inquiry into the facts. Rather i see many 
reasons to the contrary. It is not as though 
when Courts allow a wagering defence, they 
might, although condemning the individual 
who has benefited by it, console them¬ 
selves by thinking that the decision con¬ 
tributed to reducing the public evil of 
gaming. For it does nothing of the kind; it 
does exactly the reverse. There is, alsvays 
has been, and most certainly always will be, 
au immense amount of what I may call 
'market gambling’ all the world over. 
Honest people who iudulge iu it pay their 
losses, as well as collect their gains. Dis¬ 
honest people take their gains, but refuse 
to pay their losses. It is, or ought to be, 
evident, that when a Court upholds them 
in doing so, it does an act calculated not to 
repress or diminish, but increase and en¬ 
courage the very evil it strikes at. Nothing 
is more likely to stimulate gambling 
amongst the worst class of gamblers than to 


know that while there is at least a chance 
of being paid if they win, they will 
certainly not be compelled to pay if they 
lose. As s.>on as these considerations, the 
weight aud soundness of which, I do not 
think, any Judge who has practical experi¬ 
ence, 01 any moralist, would dispute, are 
fairly taken into account, it will be seen 
why I venture to suggest a re-consideration 
of much, rather hortatary than strictly 
legal, in the leading cises on this subject. 
So far from there being any need for Courts 
to be particularly astute or vigilant, or sus¬ 
picious, or whatever term may please best, 
when confronted with a wagering defence, 

I should be inclined to say that were gener¬ 
alization desirable at all (in my opinion 
it rarely is), it might be much better ex¬ 
pressed thus. When a forward commercial 
contract, regular in every outward particular 
from first to last, is repudiated by one pirty 
on the ground that it is a wager, the 
Court should always incline and incline 
strongly to take the contract to be in 
realiry what upon its face and form it 
appear.s to be. It should be a mitter of 
great ditficalty, aud always against the in¬ 
clination of the Court, to convince it that 
the “apparent rectitude of the documents” 
is nob as real as it is apparent. For why 
should a Court be so eager to strain the 
judicial niaohinery to its utmost limits, to 
pry microscopically into the minis of men, 
to open up a hundred transactions in the 
hope of throwing light on one, to alarm 
great markets and unsettle commerce, in 
order that if at last this wide ranging quest 
succeeds, a dishonest gambler may be excused 
from paying what, whether legally or not, he 
is morally bound to pay? 

Rather might nob tlie Courts turn to this 
feature of all suah cases. Here is a party 
who admits and must admit that he has 
deliberately cloaked his dealings iu lawful 
form for the sole purpose of coucsaling 
their true nature, and deceiving, (should it 
be desirable from his point of view to do so), 
the Courts of Justice. Things fall out 
differently, aud this man comes clamouriug 
into Court confessing his terpitude, and 
claiming much more than common indulgence 
aud sympathy in the conduct of the inquiry, 
the result of which, he hopes, will be to show 
that he not only makes false documents 
bub gambles aud does nob mean bo pay .hia 
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losses. On what conceivable principle of 
law or ethics IS such an one entitled to any 
special consideration at the hands of the 
Courts; or why for such an one should they 
work themselves np into any special heat 
Ot righteons indignation against the plaintiff 
or fierce zeal of investigation, such as is 

suEgestedin all the stock passages from the 

eases? The defendant in fact says this to 
the Oourt:— I very carefully and deliberately 
laid my plans to deceive you, should it have 
been to my interest to do so. It is not. I, 
therefore, beg you to accept my explanation, 
and relieve me against the ordinary legal 
consequences of my and the plaintiff’s care¬ 
fully p anned imposition. 1 meant to deceive 
you whichever way things fell out, or at any 

^rll fiTr'i 'horoughly dishonest 

f^rom first to last. Surely so completely dis- 

honest, such a radical rogue deserves the 
sppathy and fuU indulgence of every Court 
of Justice I do not like that appeal my¬ 
self, arid I am always disposed and strongly 
disposed to turn a deaf ear to it. Another 
serious consideration is this, that while 
Courts so far are agreed to vie with each 
other in astuteness to unmask the small 
they are content to he proportionately obtuse 
to the sins and shortcomings of the big, 

*'''‘°8aotion3, every single 

fact, the complete form, and the real inten- 
mn may be identical, but in the one case 
the Courts turn away contemptuously from 
the defence of wapring, in the other they 

r 'n ‘'■ying to establish it 

A and B. are two great dealers in cotton- 0 
and D. are a cobbler and a carpenter ’ a' 
sells B. 500 bales of cotton in October for the 
March delivery; on due date the market 
has risen ten rupees a bale; A. does not 

”ll“ delivery, B 

sells 500 bales of cotton to A. at the due 

date price, and A. pays B. Rs. 5,000. That 

IS trade. 0. and D. do exactly the same 

thing in every smallest detail. That is a 

rfnd B inf ‘=®®® ‘hat 

il. and B. intended when the contract was 
made to give and take delivery Th« if 
shows that if that was at any time part of 
It was not the fina predominant infention 
But ,t saves the deal. 0 and B. are presum-' 
ed never to have intended at any time either 
to give or ake delivery, that condemns it 
It .8 probably perfectly true that 0 and n 
were merely gambling in differenoes^ it is as 
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trap that .1. and B. were doing the same. 
But because A. and B. are dealers on a large 
scale in cotton, it becomes virtually 
possible to prove in any given instance that 
they were wagering, or to use a more decent 
term speculating,’ and intended no more 
than to settle by payment of differences. 
Each can say I was quite willing to give or 
take delivery. And that is usually enough. 
But the same is really as true of the cobbler 
and the carpenter, provided that the loser 
has margin enough to pay. A staple like 
cotton has its money value, and on due date 
the seller, if a loser, has only to call on the 
buyer to pay the price, add his margin- 
money, and deliver the goods. The buyer in 
turn can then sell them at once, and pocket 
his gains in the shape of differences. This, 

I believe, could always be done in a brisk 
market, were it actually necessary, lb may 
be, as in this case, that the forward sellings 
of linseed far exceeded the supply. But that 
would hit genuine dealers just as much as 
mere gamblers. Where that happens, and it 
must often happen, a certain number of 
perfectly genuine contracts have to be 
settled by the payment of differences. Of 
coarse, it may be answered, no genuine 
ealer has any right to sell what he has not 
got and may never have. But the operations 
of large markets in large staples would not, 
think, be found to conform to that very 

sound rule of small retail trade. And where 

there are goods enough in the market to go 

round on due date, every contract whether 

in essence trade or wager, could be, were it 

worth while, ful611ed in the manner I have 

described. But as a rule it is so much 

simpler and more convenient to settle by 

paying differences, that unless the buyer is 

badly in need of the stuff, or the seller 

actua ly has it on hand to sell and wants 

to sell it (though this is e.c hypothesi unlike- 

y I not absurd), that is the coarse 

commonly followed even between genuine 
dealers. 

* making good a wager¬ 

ing e ence is so great (and, in my opinion, 
ought to be so great) even in the most 
questionable forms of forward contracts 
between two persons, that difficulty is in¬ 
creased a hundred fold and made virtnally in¬ 
surmountable, where as here the defence is 
raised ag^nst a Pukka Adatia. As a legal 
1 yi a Pukka Adatia was created by the 
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judgment of Cliandavarkar, J., confirmed in 
appeal by Jenkins, C. J. Biietly and 
neglecting his one distinguishing character¬ 
istic, he is very like an ordinary del credere 
agent. But he is that and more. In the 
case of any broker or commission agent who 
is doing honest business, it may well be 
doubted whether a wagering defence could 
logically be set up against him. A fortiori 
is this so, where the parry suing is a Pukka 
Adatia. I will not say that there might not 
be cases in which such a defence could be 
raised and could succeed. But they would 
be extremely rare. If, for instance, the de¬ 
fendant could satisfy the Court, that the 
plaintiff not only knew that he, the defend¬ 
ant, was a pure gambler, but also the party 
on the other aide to whom he had passed 
on the defendant’s order, then no doubt he, 
the Pukka Adatia, would fall within ti e 
provisions of the Bombay Gambling Act 
III of 1866. So also if, in exercise of his 
peculiar privilege, the Pukka Adatia appro¬ 
priated a client’s contract to himself. It 
might then be comparatively easy to show 
that he knew that his client was a pure 
gambler, and never meant either to give 
or take delivery, and a party who knowing 
that contracts in form either for the giving 
or taking of delivery must legically be held 
to know, and, therefore, to intend, that no 
actual delivery was to be given or taken 
under tho formal contract. But in a vast 
majority of case.s, having regard to the legal 
character of a Pukka Adatia, as de6ned in 
the judgments of Chandavarkar, J., and 
Jenkins, C. J., and adding thereto the 
numerous definitions of what amounts to a 
wagering agreement and what must be 
found before the Courts will allow that de¬ 
fence, it appears to me safe to say, generally, 
that a Pukka Adatia is virtually beyond the 
reach of that plea. This may be unfortu¬ 
nate, since there can be little doubt that 
Pukka Adatias in the Bombay market 
constitute themselves the channel of purely 
wagering agreements on a very large scale, 
and seem likely to be able to go on doing so 
with complete impunity. 

But whether unfortunate or not, I think, 
it can easily be demonstrated that it is 
so. A Pukka Adatia, a creation as a legal 
entity as far as I know of the Bombay 
High Court, is a commission agent and 
something more. He recevies orders from 


his constituents and places them in the 
open market. His obligations are brietly 
to find money for goods or goods for 
money or settle differences on due date. 
His peculiar feature, and one which is, 
as far as I know, not shared by any other 
agent known to the law, is that lie can 
allocate his piincipaPs contracts to himself 
when it suits him to do so. Leaving that 
aside, it is evident that a coinraissiou 
agent, who receives an order from a con¬ 
stituent to sell 2.000 tons of any staple 
in the market and proceeds to sell those 
2,000 tons to perhaps a hundred buyers 
himself guaranteeing the goods for the 
money and the money for the goods, is 
engaged in a transaction which, upon no 
view yet taken of any law of gambling 
nor under, any definition of gambling or 
wagering could possibly be exposed to 
that defence. In the present instance, the 
plaintiff firm have shown that they sold 
the whole of the defendant’s 4,000 tons 
of linseed to various buyers numbering thirty- 
nine in all. None of those buyers knew who 
the seller was or for that matter whether 
any single individual was selling in the 
market more than the relatively small 
amount each himself bought. The con¬ 
tracts, both selling aud buying, are made 
in the first instance as between tlie Pukka 
Adatia and his client. Thus, iu form, tho 
plaintiff was a purchaser from the defend- 
dant of the whole of the 4,000 tons, and in 
form it was the plaintiff wlio sold to these 
thirty-nine buyers that amount of linseed. 
Where these contracts are satisfactorily 
carried out on both side.s, the Pukka Adatia 
is remunerated by commission at a slightly 
higher rate than that ordinarily paid to a 
common agent ; and that i.s because he 
undertakes the responsibility of finding 
goods for the buyer and money for the 
seller. Where, therefore, a Pukka Adatia, 
who has been compelled owing to default 
of his client on one side or the other either 
to find goods or money, seeks to recover 
from that defaulting client the amount he 
has thus been obliged to pay on his 
account, it becomes, I think, on the face 
of it almost impossible to say that as 
between him and his client any defence 
of wagering could succeed. There may be 
very exceptional cases where the defendant 
could satisfy the Court that the Pukka 
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Adatia not only knew that he (the defend¬ 
ant) was merely gambling but that the 
client whom he found either to buy or sell 
with the defendant was gambling too ; and if 
that could besatisfactorily proved, then doubt- 
less the intermediary would be affected by the 
provisions of Act III of 1865 and could 
neither recover his commission nor any 
losses he had voluntarily incurred on account 
of his client. Such a case. 1 think, could 
only occur where the Pukka Adatia had 
handed over a complete order of one client 
to another and could be shown conclusively 
to have been fully aware of the intention 
of both those clients to do nothing more 
than gamble in differences. Where, how¬ 
ever, a client comes in with a large selling 
order and the Pokka Adatia immediately 
gives It out in the market to any number 
of different buyers, it cannot possibly be 
contended that not one of those buyers, 
any more than the sellers, ever had the 
intention of taking delivery. From the 
evidence in this case, and to that 
extent I think it may be trusted, it 
seems that the whole of this last order 
for 2,200 tons was snapped up by eager 
bulls in the market within an hour and a 
half ; so that it is almost out of reason even 
to suggest an inquiry into whether the 
plaintiff 6rm knew that all those twenty, 
two buyera were at that moment pure 
gamblers _ who had not the slightest wish 
or intention of taking delivery. As far 
as I can see, the plaintiff tirm did not care 
in the least who the buyers were. The 
market was probably very brisk at that 
time and. as the result proved, buyers were 
having it all their own way. And from 
the evidence in this case I might adduce 
an additional reason in support of what I 
think is almost a self-evident conclusion 
for I am unable to distinguish in any 
single particular the ordinary business done 
by a reputable firm like Breul & Go and 
described by Mr. Morris, from the like 
business done by the plaintiff firm. It is 
true that Breul & Co. disclaim all pre¬ 
tensions of being Pakka Adatias, very 
likely because they are not quite clear 
what might be involved in that character 
But having regard to the transactions 
between the defendant and Breul <fc Co 
immediately preceding these impugned 
traneaotioDB with the plaintiff firm, I confess 


it appears to me, that the defendant was 
doing with Breul <fe Co. exactly what he 
immediately afterwards was doing with the 
plaintiff firm. A et I do not suppose that 
any Court would be inclined to listen to a 
defence of wagering .set up by Breul & Co.’s 
clients upon any such transactions if they 
happened to be losers thereby. Such a 
case indeed could hardly occur because 
Breul tt Co., like all prudent commission 
agents, cover themselves amply before they 
put contracts of this kind through; and 
where a commission agent, whether Pukka 
Adatia or not, insists upon margin money 
before putting a selling or buying order 
through in the market, I agree with Mr. 
Morris that it would be unreasonable on 
the part of any Court to expect him to 
trouble himself about what might or might 
not, have been passing in bis client’s mind 
at the time. All that such an agent has 
to do is to see that he is covered, and 
then to put his client’s order through. If 
he were further to be exposed to In¬ 
quisitorial examination concerning the 
character of his clients on either side and 
if he emerged from that without satisfying 
the Court that he knew they were honest 
dealers beyond any possibility of doubt and 
were then to be deprived of his remunera¬ 
tion as agent or even called upon to refund 
cover which be held against his own res¬ 
ponsibilities to his other clients, the position 
of commission agents, however honest, 
would, of coarse, become immediately im¬ 
possible. The mistake that the plaintiffs 
made in this matter was in not taking suffi¬ 
cient margin-money from the defendant. But 
when they found that the market had gone 
so far against him as to exceed the margin- 
money he had deposited, I thiuk, they 
might have fairly compelled him to close 
or deposit further margin-money with them. 

at IS, no doubt, what most business-firms 
^uld do. But (he mere fact that the plaint- 
iffs did not do this does not, in my opinion, 
create any solid difference between the 
character of the transaction between them- 
se ves and the defendant and the character 
of the transaction between the defendant 
and Breul & Co. In neither case, do I 
see how it is possible to ask any Court 
to hold that the commission agents are 
engaged in wagering transactions themselves 
or can be thought to be knowingly furthering 
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the wagering transactions of others. time confronted with almost certain losses 

I have not thought it necessary to go of over a lakh of rupees, while they only 


into a great deal of the evidence and the 
very elaborate arguments founded upon 
that evidence, because for the reasons I 
have stated the conclusion of the case 
seems to me to be necessitated and in 
reality simple. I cannot believe for a 
moment a»iy part of the defendant’s allega¬ 
tions that he was coerced into making 
written admissions which were substantially 
untrue, and at best that part of tlie 
evidence really belongs not so much to the 
defence of wagering as to the proof of the 
disputed fact whether 2,200 tons were 
actually sold on the 11th of July. There 
is, however, one point in the evidence 
which, I think, I ought not to pass altogether 
unnoticed because it certainly has a 
suspicious appearance. It is part of the 
defendant’s case, and it is supported by the 
evidence of a witness taken on commission 
a.s well as by the notes of a local reporter 
who was concealed at the interview, tliat 
the plaintiff tirrn told the defendant that 
it would be a good thing to buy 300 bales 
at least adalat he karravai he lie, in other 
words, I suppose, “for the benefit of the 
Court.” And in this connection Exhibit -i 
in the case also requires to be noticed. 
When the defendant first went to the 
plaintiffs’ Solicitors, the managing clerk, 
one Jamnadas, prepared a draft authoriz¬ 
ing the plaintiffs to buy 250 tons of linseed 
on the defendant’s behalf, and this is ex¬ 
plained by the conver.sation reported in 
Exhibit 5 to be pare of a deliberate scheme 
to give a colour of genuineness to the 
transaction which the plaintiffs well knew 
were wagering. Tlie defendant, it may be 
observed, refused to sign Exhibit 4 ; but 
there can be no question that the draft was 
submitted to him and the plaintiffs wanted 
him to sign it ; and I think it extremely 
likely that this purchase of 300 tons or so 
of linseed ready was made with the object of 
convincing the Court that the transactions 
of the whole 4,000 tons were genuine and 
not mere wagering. That would be exactly 
the kind of thing that a clever Marwaii 
would be quite sure to do and with the 
usual result of jeopardising a case which, 
in every other respect, would have been 
almost unassailable Still in view of the 
fact that the Pukka Adatias were at that 


held margin-money to the extent of 
Rs. 61,000, it is no wonder that they 
should have set their wits to work after 
their customary fashion to impose upon the 
simplicity of the Courts of Justice. It is 
really the only point in the whole case out 
of which the defendant could make any 
capital at all, and it is significant that that 
point should have been made a free gift to 
him by the plaintiffs in their desire to 
create evidence where no evidence of that 
kind was really needed. Certainly had 
this been a transaction between the defend¬ 
ant and the plaintiff firm tliemselves, I 
should, in view of that little additional 
touch and the virtual certainty that the 
plaintiffs knew exactly whatthe defendant had 
in view, have been disposed to hold that they 
knew that the defendant was merely gambling, 
and, therefore, neither they nor he at any 
time had the intenton of either giving or 
taking delivery. But considering, as I have 
already said, that they immediately passed 
all these contracts on to numerous other 
purchasers, I do not think tliere is any 
room left for any such conclusion. Still I 
thought it as well to comment upon this 
characteristic feature of a Marvvari case to 
point out that if the plaintiffs’ claim were 
defeated, it would probably be defeated 
because of that silly attempt to be too 
clever. 

[ think now [ have said enough to support 
the onclusion at which I have arrived, 
namely, that the defence of wagering as 
against the plaintiffs in this case must fail ; 
and holding as I have done upon the other 
questions of fact, raised by the defendant, 
the result is that I must decree the plaint¬ 
iffs’ claim in full against the defendant 
with all costs, including coats reserved. 

The counter-claim must be dismissed. 

Suit decreed. 

Attorneys for the Plaintiffs: Messrs. Tyalji 

' 5 ' 

Attorneys for the Defendant; Messrs. Mnlla 
Mulla. 
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whom this appeal came 
referred it to a Bench 
the ruling just refer- 


section 61 in 190 ^ ^ ca ion made under 

application for exe^cutio^n o^ 

aid of execution The r.. i 1. step-m- 

authority of a rnlin^repoHed af 7/ T 

F. Buddha Kurmi 

held that the application undeT section 

dirss:dte";;;:iitlp;r^“^‘- 

h. Utnitation, and thT^ra 

U) 28 A. 131, A. tv. .,.0905) 21372 A. I,. J. 661 . 


up for hearing has 
for consideration of 

red to. 

We are nnahle to accept the view of the 
law propounded in the Allahabad ruling. 

Section 61 of the Oudh Rent Act (which 
corr^ponds with section .35 of the former 

leoli P^Finces Rent Act XU of 

i-8U lays down that a landlord may by 

app ying to the Deputy Commissioner have 
a tenant ejected from his holding. The 
applioatcn can only be made when there 
18 onistanding against the tenant an nn- 
sa i.saed decree for arrears of rent. Under 
section (2), the Deputy Commissioner 
on receipt of the application has to serve 
a notice on the tenant informing him that 
ne will be ejected unless he satisSes the 
decree within 6fteen days, and under sub- 

ah! 'l°K ■‘"o '^®'=''‘™d that the tenant 

shall be ejected in default of payment within 

a period unless good cause is shown to 
the contrary. 

wlJ-i P'7'"’ Uierefore, that section 61, 
while declaring the right of the landlord 
to apply for ejectment of a tenant in certain 
cireunistances, provides at the same time 
a method by which a decree for arrears of 
rent can be entorced ; and an application 
for ejectment under this section appears to 
bs just as much an application for execution 

! Inv •‘‘odlord 

miZ m 7'”’“'7 landlord 

might make under the ordinary law as laid 

Z «« Procedure for 

for eZTr “T®®’ an application 

_ execution by aUaohment and sale of the 

^“ahabad High 
Lourfc say at page l:J3of the report —“The 

under°th‘'t'" the tenant 

the^cZ r® '“7 supplemental to 

of rent ‘ he bad to recover the arrears 

will ■ i/^ 'a optional with him whether he 

to satisf”'" H ° Sonant who neglects 

agaTn t h," roo‘ Passed 

ejectment 7 I order of 

of rl7t landlord to recover arrears 

tioZ H 7°'^' ‘'‘o-^ofore, the applica- 

i! L Z'’ be said to be 

arrears "““b 
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We find ourselves unable to concur in 
these observations. An application for 
ejeolment made under section 61, does, in our 
opinion, help a landlord to recover the money 
due to him under the decree. As the result 
of the application, pressure is applied to the 
judgment-debtor—he is called upon to pay 
the money or to submit, in default, to eject* 
ment. The application assists the landlord 
to recover his debt just as much as an appli¬ 
cation for the arrest of his judgment-debtor 
would. No doubt, it is optional with the 
landlord to apply for ejectment; but it is 
diBBcult to see how this fact can affect the 
situation. It is optional with the decree- 
holder to resort to any of the coercive 
processes which the law recognises as a 
means of enforcing payment of money due 
under a decree. We agree that the right of 
the lan'Uord to eject the tenant by applica¬ 
tion is supplemental to the right whicli he 
has to recover the arrears—that is to say, it 
is a right subsidiary to the right under the 
decree—a right by the exercise of which he 
can enforce the obligation which the decree 
creates in his favour. But so is the right to 
attach the judgment-debtor’s property or to 
arrest his person. 

We have no doubt that the effect of 
section 61 is to confer upon a landlord who 
holds a money decree for arrears of rent a 
right to enforce execution of his decree in a 
particular way—the section provides for a 
method of executing such decrees in addition 
to the ordinary methods of execution which 
are recognised in the Civil Procedure Code. 

It has been argued that as the provisions 
of section 61 are to be found in a portion of 
the Act separate from that portion which 
relates to the execution of decrees, the infer¬ 
ence is that the intention was not to treat 
applications under section 61 as applications 
for execution. We are not convinced that 
there is any substance in a contention of this 
kind. It is just as reasonable to infer that 
the arrangement of the Act by which all the 
provisions relating to the ejectment of 
tenants are collected together was made in 
the interests of convenience. And in any 
case we have to look at the substance rather 
than the form, and if section 61 does, as we 
hold it does, provide a method for execution 
for money decrees, then it does not matter 
it is placed where it is in the Act instead 


of being grouped along with section 145 and 
the following sections. 

Again, it has been said that by application 
of the provisions of section 165 of the Oudh 
Rent Act it follows that an application for 
execution of a decree for arrears of rent 
under the Act must take the form prescribed 
in Order XXI, rule 11 of the Code of Civil 
Procedure and the decree-holder can ask for 
execution only in one of the rnetliods laid 
down in rule 11 (2) (;). Ejectment, it is 
said, is not one of the methods, by wliich a 
decree for money can be enforced. No doubt, 
this would be the case if it could be held that 
a person who holds a decree under the Rent 
Act was confined in execution to the methods 
which the Code of Civil Procedure recog¬ 
nises. But under section 135 of the Oudh 
Rent Act, the Code of Civil Procedure applies 
to all proceedings under the Rent Act only 
so far as its provisions are not inconsistent 
with the provisions of the Act and if the 
Act itself provides in section 61 an addi¬ 
tional method of enforcing execution 
of a money decree, then it cannot be 
said that the decree-holder is confined to 
the particular methods of execution which 
the Code allows. 

We hold that an application under section 
61 of the Oudh Rent Act made by a 
landloi’d holding an unsatisfied decree for 
arrears of rent is an application for execution 
of his decree. And applying this rule to the 
case now before us, we are of opinion that 
the application for execution which is now 
before us is within time and was wrongly 
refused by the Courts below. 

We allow the appeal, set aside the orders 
of the Courfs below and direct that the 
application for execution filed by the 
appellant be entertained and disposed of 
according to law. The appellant to get his 
costs in all Courts. 

Appeal allowe 1. 
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November 2, 1912 

P>-ese«<:-Sir Arthur Reid, Kt., Chief Judge, 
Mr. Justice Robertson, Mr. Justice 
Kensington, Mr. Justice Rattiffan. 
Justice Chevis and Mr. Justice Beadon. 

DUNI CHAND — Defendant—Appellant 

versus 

M^isamyaat PADMAN— Plaintiff- 

Respondent. 

Punjab Tcmnoj An (Xri of ... .',0 (i; OD- 

hefr ^ie^cendant-^Appmnted 

netr—Interpretation of >itntufe:i. 

A formally adopte.l sou nrnUn- Hindu La.v is a ‘male 
lineal descendant, of his adoptive father within the 
meanins of section 50 < 1) (.,) of tlio Punjab Tenancy 

Act, XVI of 18H/, and he is entitled to succeed to the 
occupancy holdint,' of the latter. 

appointment of an heir 
cloos not fall within this section. 

Dad V Bhy Singh, P. K. 1883 (p. B).; Maharala 

BriJ Indar Singh V. Bann r.al,8ii[\ K. 1912- 280 P 
W^RA912,2l8P.L.R.m,,17 In.,.'cit. foU 

34 A 65'8,-T:f:;fdt’ 

Cental Uil V. Imdnd AU, 1 P. R i«7.i . r.. 

y. Jasu:a^ Singh, B9 P. R. 1S79; Fattch .Zhalnmlrv 

R. 1907 Uer., 5 P. W. K. 1907 Rev • 36 P f u inn**' 
explained and discussed. *’ ’ * 

Per Johnstone and Chevis, J7.-Tho deGnition of 

words in an Act should never bo stretched so as to 
cover other words. 

Second appeal from the order of the Divi- 
emnal Judge Rerc.epore Divisior., dated l,t 
December 1909, conhrming that of the 1st 

class Munsif, Fazilka, dated 28th July 1909 

decreemg plaintiff’s claim. 

The Hou'ble Mr. SWf Lai and Mr 
Hams, for the Appellant. 

Rai Bahadar Pandit Sheo Nurain, for the 
Reapondent. 

ORDER OP REFERENCE. 

Johnstone and Chevis. JJ ^(o„,] jp^i 

.... S'*,:."; 

ther appeal m whether under section 59 (1) 

(a), Punjab Jenancy Act, 1S87, a formally 
adopted Hindu succeeds to his adopfiye 
fathers occupancy right. If (Rig 

IS decided m the ncgatiye, as both the Courts 
below have deeded it, the appeal must be 
simply dismissed; but if the opposite cou 
elusion 13 arrived a^. the case will perforce 

' Univ..... 



go back for decision of various questions of 
fact and inference from facts, such as whe¬ 
ther the adoption ever took place and whe¬ 
ther It amounted to a formal adoption as 
understood in Hindu Law, and so forth. We 
ave heard arguments, and after much con¬ 
st eration, we think that the matter requires 
authoritative handling by a Full Bench of 
this Court. Two courses were open to us. 
tye might have remanded at once for deci- 
Sion of the further quesStions indicated above, 
seeing that, if it ahonlj be finally found 

fu ever took place or 

Jit t e adoption that did take place was a 
customary and not a formal one. it would be 
uneceasary to decide what the effect of a 
foimal adoption would be. But we have 
determined to have the question stated at the 
beginning of this judgment decided first, be¬ 
cause, if it is decided. as we are inclined to 

ID It should be, against the claims of the 

adopted son, the parties and the Courts will 

be saved the trouble and expenses of the 

decision of the said further questions. With 

this preamble, we proceed to explain our view 
ot the matter. 

_ The authorities we have consulted at the 
instance of the parties are these :Lai 

n i^ohyn v. Jaswant Singh (2). 

ls68; IFir SAan y. Subaii), Fatteh \Iuh.nnmad 
y Jiwan rs), Punjab Suigh v. Sant Ram (6), 

““der Aot 

A 1011887; and besides the,s 9 authorities 
It is necessary to consider carefully section 5 

Tenancy Act XVI 

A t ®"'‘ ■‘’eo'io" 36, Tenancy 

An T oco®'"®“ ^ General Clanses 

Act, I of 1368, and section :I, (18) and (53), 

Ueneral Clauses Act, lb97. 

[The Punjab General Clauses Act, 1898, 

Acts if applies only to 

of IfiS 7 Z'®®’’ Legislature, and Act XVI 

willV^ ®®“®®®’ imperial Act.] We 
ill treat the case first as res integra and ex- 

pla^in what our views are apart from autho- 

(IH P. R. 1874 Rev. 

(2) 69 P. R. 1879. 

(3) 34 P. R. 1883 (F. B.). 

(4» 40 P R. 1894. 

fpl lS9o (F. B.). 

6 22 P. R. 1896 (F. B.>. 

L. e! mr.®- ® 36 P. 
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Section 59, Act XVI of 1887. provides a 
Bpecial law of succession to occupancy rights 
It says that when a tenant having a right of 
occupancy dies, the light shall devolve— 

“(a) on his male lineal descendants, if any, 
in the male line of descent," and then it goes 
on to provide for the succession, in the ab¬ 
sence of such descendants, of the widow ami 
the collaterals of the deceased. This is sub- 
section (1). Sub-section (2) runs— 

" As among descendants and collateral 

relatives claiming under sub-section (1), 
the rights shall, subject to the provisions of 
that sub-section, devolve as if it were land 
left by the deceased in the village in which 
the land subject to the right is situate. 

So far, then, we have this that male lineal 
descendants in the male line of descent suc¬ 
ceed and if such do not exist, then the widow 
comes in, and if there is none, tlie collaterals, 
and that descendants or collaterals, as the 
case may be. take according to their ordinary 
law or custiom applicable to succession to 
proprietary land. It seems to us clear that 
the second sub-section cannot rightly be held 
in any way to widen the scope of the terras 
“male lineal descendants" in sub-section 1 
(a); it is only ‘among” the descendants 
designated in that clause that a rule is pro¬ 
vided to settle disputes between them inter 
se It follows that we have nothing to go 
upon hub “male lineal descendants in the 
male line of descmt." and this phrase in its 
dictionary meaning and in the meaning wliic i 
we venture to think the ordinary educated 
English scholar would attach to it, is clear 
enough and does not include an adopted son, 
and we would deprecate any departure from 
the plain meaning of the term. Occupancy 
rights are an invasion of the bundle of i ig i 
called proprietary. Prima facie the owner 
of property has in himself all the rights 
possible in that property. Government, m 
its tenderness for certain classes of cultiva¬ 
tors. has declared that they possess a certain 

portion of that totality of rights, 
attempted to define that portion both as 
regards the actual cultivators and s 

succession to them. We think that the land- 
lords are entitled to insist that Government 
definitions shall be construed ^ 

that the portion aforesaid shall not he take i 
to include more than what the law. 'v.th abso¬ 
lute clearness, purports to declare or o n . 
But, on the strength of retereuce thereto in 


certain rulings, we have been asked to con¬ 
sider the effect of certain provisions of the 
General Clauses Acts I of 1368 ami X of 
1897. In the earlier Act, which was. how¬ 
ever, wholly repealed by the later one and 
90 cannot be used directly as providing defi¬ 
nitions for words and phrases in Act XVI of 
1887, we find at section 2 (19) the follow- 

ing: — 

"And in the case of any one whose per- 
sonal law permits adoption, ‘son’ shall in- 
elude an adopted son and ‘father’ an adoptive 

father;" 

While in Act X of 1897, we have the fol- 
lowimr sub sections under section 3: — 

“(IS) ‘father,’ in tiie case of any one whose 
personal law permits adoption, sliall include 
au adoptive father; 


'‘(63) ‘son.’ in t!:e case of any one whose 
personal liw permits adoption, sh vU ii.clude 
an adopted son." 

The contention is that, inasmuch as the 
phia.se “male lineal de-'cei dants" in section 
59 (1) ( 0, Punjab Tenancy Act, includes 
and connotes sons, gr^-ndsotis ami so on, 
therefore, the sub-sections just quoted 
alTect the meaning of the said phrase. In 
our opinion, tins is a dangerous method 
of delaing with a General Clauses Act. 
Such acts should he interpreted witli 
precision and strictness. There is, in our 
view, no ground whatever in the Act of 
1397 itself for the idea that a definition 
in it of a definite word such as "son” is 
to be extended so as to cover or affect 
other words which are only to some extent 
synonymous with tliat word. If in the 
English language there were two words for 
“sou" exactly synonymous, then perhaps it 
might be urged with some show of 
reason—though we by no means concede 
that the contention would or should prevail— 
tdiab sub-section (53) above would apply 
wherever in an Act either^^ of the two 
synonymous occurred ; but male lineal des¬ 
cendant is not a synonym for son,” and 
we are confirmed in our view of the pro¬ 
per way of using this Geneial Clauses 
Act by the circumstance that, where the 
Legislature did intend that a definition 
should cover something more than tne 
actual word dealt with, it has b^eu very 
careful to indicate its intention—, at 

section 3 (1) “abet,” section 3 (53) “sign,” 
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section 3 (55) “swear.” In short, it seems 

clear to ns that defendant can obtain no 

assigtance from the General Clauses 

Acts. 

A o'*! Tenancy 

Act of 1868 and see whether and to what 
extent the law of succession to occupancy 
rights has been altered by the Act of 1887 
For our purpose, the only important seclions 

are 3 and 36 of the earlier Act. In section 
o, we nnd this— 

In this Act, unless there be something re- 
pugfoant in the subject or context 
Grandfather,' includes the father ’of "an 
adoptive father, ‘uncle’ the brother of an 
adoptive father, and ‘grand uncle' the 
adoptive father of an uncle,” 

and section 36 runs thus_ 

“When a tenant having a right of 
occupancy ,□ any land dies, his rights 
shall devolve on h.s male lineal descendants 
(if anyl and, failing such descendants, the 
right shall go to his male collateral re! 
latives : provided that the common ancestor 

of the deceased and l„s said relatives shall 
have occupied such land. 

As among descendants and collateral 

left bv ^hi ''d" V ''' 

inch 1 d village in which 

such land is situate. 

It is clear, then, that on the surface 
he only substantial change in the law has 
been the recognition in the later Act of 
he right of the widow of a sunless 
occupancy tenant to succeed to her husband 

be^’intc fi ’■®‘''''iotiou3 that need not 

be apeoi6ed here but which may be seen i,. 

r'Ac^^%?^ -tio^'’59Tirof 

the Ac. The words male lineal descend¬ 
ants occur ,□ both Acts. and. if we 
carefully study both the Acts and search 

irthi“*i T ‘a 've find that 

in the later Act much more than in the 

earlier 18 the idea negatived that the words 

include adopted sou. In the earlier, as w! 
have seen, in section 3, which governs the 
whole Act, and is in fact a sort of “general 
clauses' seotiou for the Act. we ifave a 
sort of recognition that into certain words 
denoting natural relationships the ede„i- 
ideas of Hindu Law should bs read "r"? 
the Act of 1837 has no defi“„ .■ ® ‘ 

^pUnatioQ of a general kind corres'pon“ding 
to the part of section 3 of Act XX^IH of 
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1 363 we have quoted above, and on the other 
hand it has a nt^iv sub-section in section 5, 
not to be found in section 5 of the older 
Act, which seems to us somewhat significant, 
lhat section simply defines a certain class 
of cccupancy tenant and has nothing to do 
with to occupancy right; and is 

here alone in the Act of 1837 that we find 

any allusion to or recognition of the Hindu 

fri.v of adoption. The new sub-section (3) 
runs thus : — 

^ The words in that clause* denoting na¬ 
tural relationship denote also relationship by 
adoption, including therein the customary ap¬ 
pointment of an heir and relationship by the 
usage of a religious community”. 

To ns it .seems fairly dear that 
these facts go to show that the Legis- 
lature intended to recognise adoption only 
with reference to what had pissed, or 
in other words to concede that adoptive 
relationship should be put on a par with 
natural relationship only in connection with 

the original establishment under the Act of 

an occupancy tenancyf. We have, we conceive, 
nothing to do with the views held by in- 
dividual members of the Council which 
passed the Act, or with expressions of inten- 
jon or w.shto be found in the record of 
leii e ates, but must confine ourselves 
to a strict interpretation according to the 
rules of interpretations of statutes of the 
provisi >na of law actually in force 

a3. 1,'"''“®'’ '■*’ «« 'vouid 

W. M u® P™<=ess of reasoning and 

ould dismns defendant’s appeal bub we 

some of the rulings noted iu the begioaiug 

that“•‘ses comprise all 

o bs ‘®®'' PP- proceed 

to discuss them in chronological order. 

1868 V/ •V'?® T XX^Tlir of 

the nh 'I ?‘®‘^ tvithin 

sLtion ®'‘‘ osed in 

section 36, and the opinion is based upon the 

second para, of the section, which, in our 

o that":"'’' 

^rau! ‘b® deBuitioos of 

Brandfather etc. lu section 3. As 

alfeTd^ '‘“I'’ reiterate our 

a^re^y expressed opinion that deSnitions of 


•Ctmse 'a) sub-section (1). 

AoI”tt:.^:ron (iJtuot the 



INDIAN OASES. 


43 


u 




Vol. XIX] 

DON! OHAND V. padman. 

words in an Act should never be stretched so 
far as to cover other words; the phrase male 
lineal descendants’ is not identical with 
grandfather,” " uncle," " j^randuncle, 

father” or son”. 

Gahya v. Jusw-mt Singh (2) merely finds 
that the adoption in that case was valid 
and that ‘‘the adopted son under such cir¬ 
cumstances succeeds to his adoptive father .s 
rights”. This rather begs the question, and 
indeed the right of a validly adopted son to 
succeed to occupancy rights was virtual y 

taken for granted. 

The next case, T>ad v. Bhng Singh to), is 

the one which leads to the present reference. 

It dealt with two cases, both heirs appointed 
under Punjab Custom, and all that the Bench 
really had to decide was whether such an heir 
came within the four corners of the term 
“male lineal descendants” as used in section 
36 of the Act. The learned Bench, how- 
ever, having decided this in the negative 
also ruled that a formally adopted son did 
come within the term. We are, therefore, 

we venture to think, not altogether unjusti¬ 
fied in holding that this dictum was merely 

obiter, hat considering the importance of the 
question and the high authority of the four 
Judges—Plowden, Smyth, Elsmie, Barkley, 
jj.—whosat on that Bench, we must, deal 
with their judgments and explain 
with all deference, are inclined to doubt the 
soundness of the dictum. We must also point 
out that, even if the dictum was sound as based 
on ActXXVlIl of 1868. it by no means 
follows that a similar dictum based on Act 
XVI of 1887 would be so. We have already 

pointed out, and need not do so at length 

again, that, in our opinion, the reading o 
the definition of “son” and father int. 
the expression “male lineal descHidanU is 
less justifiable under the new than under 

the old Act. u f a 

One of the two cases came first betore a 

Division Bench, consisting of Brandret i 

and KUmie, J.I. These learned Jadges, 

while being inclined to look upon a formally 

adopted son as a male lineal descendant, 

had giave doubts regarding an ^ appointed 

l,eir” They pointed out the injustice to 

the landlord involved in the pronouncement 

of 1879. that ruling virtually rendering any 

lapse of occupRnoy rights hy failure o eirs 
impossible. The sec .nd case was referred to 

the Full Bench by Plowden and Elsmie, JJ., 


and the question for decision iu each was thus 

stated:— 

In the first case— 

Whether a tenant with right of occupancy 
who has no power of alienation without tlie 
consent of the owner of the land, can by cus* 
toraary or lA'i-adoption or appointment of 
an heir as distinct from a complete adoption 
of a son, valid by the personal law of the 
adopter, secure the succession of the person 
so appointed to the land held on a right ot 

occupancy? 

And in the second case— 

Whether where it is found that by custom 
a Muhammadan agriculturist can make a 
valid appointment of an heir, the person so 
appointed by a tenant with a right of 
occupancy is a male lineal descendant of 
auch tenant within the meaning of section 

36 of tlie Punjab Tenancy Act? 

In referring this second case to a Full 
Bench,no further discussion of the question imw 
in hand was thougiit necessary, and the Full 
Bench contented itself with merely laying 
it down, without discussion that male lineiil 
descend’ants” includes “the sons of the 
tenant and the sons of such sons, without 
llmir and that in accordance with the pro- 
visions of Act I of 1868. where the Densunal 
law permits adoption, the word 
above used includes adopted sons. When 
there has merely been appointment of an 
heir the person so appointed is not a male 
lineal descendant within the meaning of the 
section” The case was then sent back to 
the Division Bench. The second Full 

Bench—p. 105—dealt with a totally dilferent 
question with which we are not now con- 
cerned. This ratio decidendi, based on Act 
I of 1868, we have already attempted to show 

is unsound. i » ^ 

We now come to the rulings under Act 

XVI of 1887. The first is Wir Hhan v. Suba 
(4), where Sir M. Plowden. sitting alone, 
who wrote the Full Bench judgment of 188:3, 
himself expressed doubts regarding the ques¬ 
tion no.v before us. On the facts, he found 
one adoption proved, but in remarking on the 
legal question, he pointed out the difference 
between the law contained in 'if ^ 
j 868 and that enunciated in ActXVlof iob/, 
reft^rred to the old General Clauses Act 
1868 . and section 5 (3), Act XVI of 1887, 
and wrote, witliout deciding the point, it 
seems to me extremely doubtful whether 
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comparing the new Aot with the old Aot 

and section 59 with section 5 in the. new 

Act the expression lineal male descendants’ 

can be extended under the new law so as 

to include an adopted son even in the cise 
or a tiinaQ. 

In the °est case. R.tteh \fuhim-na.l v. 
./iwnu (o) the que.stion again was merely 
whether an appointed heir came within the 
term male lineal descendant.^.” This was 

unanimously decided in the negative. Rne 

S. J., also held that the Pull Bench of 1883 
was correct and that “there has been no 
real alteration of the law since then ” 

thus endorsing the view that a formally 
adopted son would succeed. This was purely 
05i<er for the case was between Muhammadanl 
and It had been dehnitely found that the 
adoption was a customary one. The learned 

Judge as we respectfully venture to think 

and have already explained, rightly said 
that sub-secfion (2) of section 59 “doL not 
rea ly affect the ease,” “and that sectbi 

^ \y Ka), i^rizelle, J., virhialle 
contented himself with giving an opinion 

on the point really before the Bench but 

Rivaz, ,T., after concurring as to that point 

gave an opinion (at page 180) which we 

quote m full, as it is exactly in accordance 

“I do not think that the Act of ]S87 
has, in any way, modiQed the oH law" in 
favour of the rights of the so-called ‘adopted 
son to succeed, though 1 am not clear thit 
It has not rendered his position as an htir 
stil more untenable. The special inter- 

i" section 5 of the Aot of 
1887, which recognises relationship by adop. 

tion iDcIudinar the cuqfom«rxr rJ • ^ 

of an heir, as on the same footing as nafural 

relationsnip,u not only, the recognised 

rules of construction, inadmissible in intermet 

mg section 59 but it suggests a 

intention by the Legislature to restrict the ruh 

of succesnon without regard to either adoption 

or quasi adoption. See the remarks of Sir 

Aleredyth Plowden, Chief Jud^e in IF* 

Bkan V. Suba (4).” (The itnlina^ ’ 

Vine Italics are ours.) 
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After Rivaz, J., Stogdon J., expressed 
concurrence with the learned Senior Judge 

Bon h” dealt with the ques-’ 

tion. He began by quoting long oassatrpq fnz^r« 

an unpublished judgment of his own (Civil 


Appeal J7„. 308 of 1893), after ffrst saying 
tha he agreed with the learned Senior Judge 
hat a customary adoption gives no right of 
anccession under section 59 of the Aot of 

LdnaT^ 

oared Apt PPPi- 

P^bBsh'd ■ u® PP- 

that th^ rview taken was 

that the Full Bench ruling of 1883 was 

Zooted ■'" 'o''' 

that fU male lineal descendant,” 

d-at the law has not been altered, that 

''® '“'“hed “to the 

shin I of relation- 

Dretaf’’" fPom the general inter- 

to se Act XXVHI of 1868 

of tim f”" ^ ‘'’r "®"' desire 

the !w ‘“™ri APf« -us to bring 

the Pro ' ‘^® of 

no^f U®®' 'P’d'-opd Judge then 

continues his remarks on the case before 

whether n ™®r®u- d'scusses the question 
place in th^P adoption ever takes 

opinion on it “'ne re.serves his ffnal 

in favouri • ® therefore, 

son and in -f’*'™® formally adopted 

son and in this respect is obiter. 

Ram^Hr^ Sant 

it the' b' Tm '"d'ccctly in point. In 
..the Bench laid it down that the chela 

a deceased Bairagi PMr could not 
A^r ®f ‘he Tenancy 

concurrence in the remarks made bT Ri/az 

Bench"'’ hTsIm-' ‘'’® 

Te?anc‘’J'Acr'"'""; ‘h« PPeaent 

enancy Aot m«..< be strictly construed. 

the m'al’: ZZZ 

extend t'je Legislature intended to 

extend the natural meaning of the exores 
8ion in section 59 nf a \ -I • expres- 
to siinnoox. 4 .U ’8 reasonable 

would hrv« U «^Planation clause 

such as fi d" ‘® ‘h® aectiou 

orL^^AcT "^''e-Ruf “c“ f f 

fere::Bo’/'7-® ‘‘h- Tu^ 

to tie sec -on « 

a>ZhaZ' theZZiZZ'To 

59 k sla7Z efaase to section 

ngaihcint of the intention that the 
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expression used in that section should hear 
its plan graminnticil meaning.'* [Again 
the italics are ours.] 

The last case, Sher Singh v. Soya Ham 
Das (7) affords us little or no assistance 
either way. 'Hhere the institution was occu¬ 
pancy tenant, or at least the Mnhant \yaa 
the holder of occupancy rights belonging 
to it. It was held that, on the death of 
one Mahant, the rights passed on to his 
successor in the office. A case like this 
is really outside section 59 and has no 
bearing on the question we have to deal 

with. 

We have been led into writing a very 
full referring order by the importance of 
the Bubiect. For convenience' sake, we sum¬ 
marise our views as follows; 

1. The plain grammatical meaning ot 
“male lineal descendants in the male line of 
deFcent” does not cover even a formally 

adopted son. ^ 

2. There is nothing in the section toJ; 

to warrant extension of that meaning ; cer¬ 
tainly sub-section (2) does not. 

3. The addition of Hub-section (3) in 
section 5 and the disappearance of section 
3 (as regards “grandfather” etc.) of ^Act 
XXV111 of 186? tend to show that no such 

extension of meaning was contemplated, and 
rather negatives any such intention. 

4. Landlords have the right to insist upon 

fltrict contsruction of section 59 against all 

{laimants. . 

5. The General Clauses Acts, 18>8 and 

1 &97, afford no ground for extending the 
meaning of the expression aforesaid. 

6 . Ohuni Lai V. Inidad Ah CD conthcts 

v/ith 2 and 5 above. , / , n 

7. Gchya v. Jaswant Singh begs the 

whole question. 

8 Dad v. Bhng Singh (3) is of doubtful 
correctness, even if the opinion regarding 
formally adopted sons was not obiter, and it is 
no conclusive authority for cases under Act 

XVI of 1887. Further, the ratio decidemti 

conflicts with 5 above. , , i c T 

9. In Wir Bhanw.Suha (4), 

the writer of the Poll Heneh of 1883 
doubted whether under the new Act even a 
formally adopted Hindu could Bucceed. 

10. Batteh Muhammad v. Jiwan (5)-- 
Roe, S. J., Pri.elle, Riva., 

Chatterji, JJ. Frizelle, J., confaced himself 


to the matter of a customary adpotiou 
which alone was strictly in questioit; Roe, S. 

J., (followed by Stogdon, by way of pure 
obiter dictum, held that Dad v. Bhng Siughi.i) 
was correct and still represented tiie true state 
of the law; Rivaz,.!., offered weighty remarks 
showing that the new law was more against 
adopted sons than the old, and tliat theie 
were indications of deliberate intention to 
exclude all adopted s):is f^od Ohattarji, .L, 
expressed himself in favour of Kiiulus fully 

adopted. , . 

11. Puniab Singh v. Sant Ri^n (bj — 
Roe, 0. •!., Rivaz and Stogdon, .1.1.,—while 
the actual question was whether a ch^a is a 
“male lineal descendant” of his Slohant or 
Quru, all tlie .fudges agreed that that phiase 
must be strictly cmstrued in its pUni 
grammatical meaning, and that the existence 
of sub-section (3) of section 5 of the Act is a 
strong indication that all persons but literal 
male lineal descendants are excluded.^ It is 
noteworthy that Judges Roe and Stogdon 
liad altered their views between Fattah 
Muhammad v. Jiwau (5) and Vunjah Singh v. 

Sa)it Ram (6). 

In these circumstances, we venture to 
think we have justified this reference. We 
have the opinions of four learued .judges of 
experience that, whether the Full Bench 

ruling of 18S3 was sound or 'V%i^cv 

than doubtful whether under Act XV I ot .bbi 

even a formally adopted Hindu can succeed 

under section 59 ot that Act; hut an autlion- 
tative pronouncement is reiiuired because iti 

the rulings of 1894. 1895 and 1896, there is 

no such pronouncement, and the final settle- 
mentof the controversy is urgently called 

f o r 

We, therefore, refer to a Full Bench, which 
perhaps Imd better be of five Judges, tbeques- 

tion:— . 

Whether an adopted .son, even it he has 

been formally adopted under Hindu Law. is 

a "male lineal descendant” of bis adoptive 

fatlier so as to be entitled to succeed to occu- 
pancy rights held by the latteii* 

JUDGMENTS OF THE FULL BENCH. 

Robeki.sov, J.-mth October 1912).— 
The (lueslion referred to the Full Bench is aa 

follows;— •£ u u .. 

Whether an adopted son, even if he has 

been formally adopted uuder Hindu Law, is 

a “male lineal descendant” of bis adoptive 
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father, so ao to bo entiMeH fo succeed to oc¬ 
cupancy rights held by the latter. 

In other words, does the term ‘male 
lineal descendants ... in the male line 
of descent m section .59 (1) („) „f 

l"unjab leiiancy Act (Act XVt of 1887) in¬ 
clude a person who has been formally adopted 
in accordance with the provisions of the 
Hindu Caw? Looking at the case broadly it 
appears to me that, in order to answer the 
question in the negative, it will have to he 
made very clear indeed that the expression 
male lineal descendauU" does not include 
a formally adopted son in accordance with 
he personal law of the Hindu community 
the maintenance of which law has been 
specially guaranteed to them hy the British 
Government, There can he no doubt that a 
son adopted with due formality, in accordance 
with the Hindu Law, by a person subject to 
that law, IS, for all inteius and purpose.s, 
legally, m precisely the same position as the 
legitimate natural horn son ; and in all 
ordinary cases it will probably be held 
without hesitation that amongst orthodox 
Hindus such an expression as “male lineal 
descendant” unquestionably includes an 
adopted SOD. This was a view taken in a 
recent judgment of the Allahabad High 
Court, inluv, Nahar Siugh (i) and in a 
judgment reported as ilahara,a Brij Indar 
ktngh V Ban» Lol (9), it was admitted on 
all hands that if the adoption, which 

was in question in that case, was really 
a formal adoption in accordance with the 
Hindu Law, it certainly carried the right 
of succession to an occupancy tenancy. 

A prion, therefore, all the probability would 
it appears to me, be in ^favour of the view 
that an adopted son is included in the term 
male lineal descendant.” 

We must however, consider the points put 

^rward by the learned Judges of the Division 
Bench who thought it necessary to make 
this reference to us. The learned Judges of 
that Bench have noted that the authorities 

which they have consulted and which thev 

afterwards proceeded to discuss are as 
follows;— 

Chuni Lai y. Imdad AU ( 1 ). Q,,hva 
V. Jaswant Singh (2), Dad v. Bhag Singh (3) 
under Act XXVIll of 1868; Lr Mon y] 

(8) 16 Ind. Gas. 181; 10 A. L. J. 299- 34 a 

(9) 88 P. R. 1912; 230 P. W. R. 1912-' 218 P ?' P 

I912i 17 Ind. Caa. 36. ^18 P. L. R. 


Suu, (4), F-,tieh. Mnhammadv. Jiwan (5) 
funmhSyh v. Sant Ram (6), Sher Singh 
Ram Das {7), under Act XV. of 

They also thought it necessary to consider 

«^ction 59, 

1 unjab Tenancy Act, XVI of 1387, section 

dO andsecLnn.36, Pm,jab Tenancy Act, 1868, 

section 2 (19), General Clauses Act, I of 

lbb8. and section 3 (18) and (53), General 
Clauses Act, 1897. 

Ihe judgment, however, to which it is 
rao,%t necessary for to give our attention, 

m that reported as Dmf V. Bhag Singh (3). 

Tlow the word., which are interpreted in that 
■ludgment are precisely the same as the 
words now under discussion in section 59 
of the Pun,ah Tenancy Act. It is tine that 
lere have been alterations in other por¬ 
tions of the Act, which the Division Bench 

referring this case consider to have a bearing 
on the interpretation to be put on section 59; 
but the words as they stand are the same 
as the words which we have to deal with 
now. The decision of the Full Bench in 

was as follows:_ 

Ihe answer eo the question referred in 

each ot these cases depends upon the 
meaning to he given to the expression 

i opinion that these words 

include the sons of the ten,ant and the sons 
of such sons, without limit and that in 
accordance with the provisions ot Act I ot 

nLm’i " ’o''*’ ''!'® Inw of the tenant 

“'e '^°rd ‘sons’ as above 

IVhen there 

merely been an appointment of an heir 
linlrr”" r '‘PPP"'‘«d is not a male 

narHclA "'’ether a person has in a 

particular case been merely appointed an 

w! h adopted, must be determined 

of the 

wh^-s “’e tenant 

Who 18 said to have adopted”. 

^ aoable to see that anything has 

mce occurred which materially^upports 
the view that th.t interpretation is wrong. 

No doubt, in TFiV Bhan v. Siiba (4). Piowdel 

obiteTd i remarks, which are pure 

“mr, *1 ’ 1 •'‘'P possible meaning of 

male Imeal descendants” under section 59 
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of tlie Act of 1887, but he himself remarks 
that it is not necessary to decide that point 
in the case before him, and I conclude that 
these remarks were not made after full con¬ 
sideration of the question. Mr. Justice 
Plowden was then sittine: alone. 

The next case quoted by the Division Bench 
is Fatteh Muhammad v. Jiwan (5). It was 
only a customary adoption which was before 
the Court in that case, but Mr. Justice Roe 
expressed liis opinion that the interpretation 
given in Dad v. Bhag Singh (d), was clearly 
correct, and Mr. Justice Chatterji remarks; ■ 
“I hold with him (the learned Senior Judge) 
that the law in this respect as hid down by 
section 36, Act XXNTllI of 1868, and ex¬ 
plained in the Pull Bench decision of this 
Court, in Dad v. Bhag Singh (3) has not 
been altered by the present Act,” and I do 
not 6nd that any of the five Judges who 
constituted that Bench actually differed 
from the decision in Dad v. Bh'ig Singh (3). 
One Judge (Rivaz. J.,) certainly reserved 

his opinion on that point. 

The next ruling dealt with is Puniab Singh 
V. Sant Singh {(y). This was a Pull Bench 
ruling. In that case what was decided was 
that a ch^^la was not a male lineal descendant 
of & fakir within the meaning of section 59 
of the Puniab Tenancy Act. The judgment 
was written by Mr. Justice Rivaz and lays 
stress upon the necessity of strictly constru¬ 
ing the present Tenancy Act. The point 
now before us was not touched upon; and 
while I agree fully with the judgments which 
lay down that neither an informally appoint¬ 
ed heir, nor a chela can be held to come 
within the purview of section 59, I think 
the case is entirely different when we have 
to deal with a very well known incident of 
social and religious life among our Hindu 
brethren; and I do not think that there is 
anything in the view expressed by 
Bench in Punjab Singh v. Sant Singh {b) 
which militates against the view which I pro¬ 
pose to take of the meaning of the term male 
lineal descendant.” It has been laid down 
in several of these Bench decisions that 
clause (3) of section 5 cannot be held to 
cover section 59. To this view I take no 
exception, and I would not for one moment 
propose to extend the interpretation of section 
59 to be co-extensive with that of clause (1) 

(a) of section 5. Clause (1) («) of «ection 5 
deals with accomplished facts, while section 


59 deals with the successions which is to be 
allowed to obtain for the future. .My in¬ 
terpretation of the latter seclioii depends 
upon the thoroughly well-known and recog¬ 
nized fact of adoption as a part of the 
personal law of Hindu communities, j 

The decision of the Pinancial Commis¬ 
sioner in Sher Singh v. Siy i Ram Das (7) 
does not deal specifically witli this point. 

I may remark in passing that the 
number of crses in which formal Hindu 
adoptions, in strict accor\lanoe witli the 
Hindu Daw, occur amongst agriculturists is 
very rare, and such as do occur are probibly 
c onfined eutir-ely to the eastern Punjab; and 
the cases which occur among occupancy 
tenants would naturally form ouly a small 
portion of tlio total number. The urgency 
of this reference is, therefore, not vei-y 
apparent. 

To conclude, it appear's to rue tliat there 
is no goo.l reason for suppo.sirig that the 
words ‘'male lineal descendanrs” used in 
section 59 of tlie present Tenancy Act are 
used in any differ’ent sense from that placed 
upon them in section 33 of the old Act; and, 
in my opinion, the decision come to in Dad v. 
Bhig Singh i3) was quite correct, and I 
would answer the question referred to us in 
the alfirmative. 

Reid, C. J.—(3lsi October 1912.)—1 con¬ 
cur. The very wide distinction between the 
status of a sou forrnaily adopted under 
Hindu Law and of an lieir appointed under 
Punjab Customary Liw has been erapliasizod 
by the Pull Bench in Da-l v. Bhag Singh 
fd) and rulings dealing with the status of 
the appointed heir do not iiecesiarily affect 
the status of the adopted son. 

I have no hesitation in holding that tlie 
rule laid down by the Fall Bauch in the case 
cited is correct, and the question referred 
must, therefore, ba answered in the atiirm- 
ative. 

Kensington, J.— November 1912.)—t 
agree that the question referred should be 
answered in the affirmative, there baing no 
sufficient reason for holding either (1) that 
the Full Bench decision, Did v. Bhag Singh(3), 
was incorrect, or (2) that the position is ma¬ 
terially affected by such changes as were ra ide 
by Act XVl of 18^7 in the relevant portions 
of the Punjab Tenancy Act. 

RATtiOAN, J.—(Isi November 1912.)—I 

concur. 
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CUEVI3, .V —('2nd November I con¬ 

cur. Ou re-confiiderarion, I am non* of opinion 

that, there ia no sufficient reason for hoiciin^ 

t^at the F'uU Bench decision, D.id v. Bhag 
aingh (3), was not sound or does not still hold 

good. I had formerly under-rated the strength 

of the position of a son, formally adopted 
under Hindu Law. 

Bbadon. J.— (2Hi ^iovember 1912.)—! con¬ 
cur. 
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LOWER BURMA CHIEF COURT. 

Civil Miscellaneous Application No 66 

OP 1911. 

May -27, 1912. 

Present: —Mr. Justice Parlett 

PETER VERTANNE3— Applicant 

versus 

A. R. M. M. R. M. MUTIAH CHETTY' 

— Respondent. 

Rcciexv-Contract if legally valid must he enforced— 
Court not to dictate terms to ixirties-Contract Art 
(IX of 1872J, fis. 51 to 54. ^ 

2 A suit for work done for defendant was dis 
missed ou the ground tluat owing to bad workman¬ 
ship the work had proved ineffectuah Oi, aoneal 
this tinding was reversed but the decree was con¬ 
firmed on the ground tliat the terms of the contract 
being vague plaintiff was not entitle.l to relief 
though lie had earned out the terms of the contract 

as It stood and that the plaintiff did his part of the 
work ahead of the work which was to bo done bv 
defendant along witb it. Plaintiff asked for a review 
on the grounds, inter aha, that tho decision was 
based on a case not set up in the pleadings ami 
not even raised or argued in appeal, that on tho 
contract, as It stood, plaintiff would not have been 
justified in delaying las part of tho work and tint 
the contract, as it stood, being valid in law tho 
Coart was bound to enforce it: 

“‘1" <'i""'issiug the appeal, 
that the decisiou > 1 . appeal proeeeded on grounds no 
raised at the trial; that tho Courts should not 
dictate to the parties what tho terms of their cornm. f 
ought to have been but if it was a valid co^ 
should enforce it; that the contract did not 
^nsist of reciprocal promises to which sections 51 to 
64of the Contract Act would apply, that time bein- 
of the essence of the contract, the plaintiff could 
not delay the work and the work being for a lump sum 
plaintiff could not claim quantum meruit. ’ 

Application for review from the following 
decree and judgment of Mr. Justice Twomey 
in Special Civil First Appeal No. €5 of 1911 

Mr. Bagram, for the Appellant. 

Mr. Sivaya, for the Respondent* 


JUDGMENT.—The plaintiff-appellant, 

Vertaiuies. contracted with the defendant-res¬ 
pondent, a Chetty firm owning a mill at 
Ryaiklat. to carry out certain work for the 
protection of the river bank near the mill 
from erosion. The plaintiff had to drive in 
piles and connect them with cross pieces. 

J he defendants undertook on their part to 
ml in the timber frame work with earth. 
1 he plaintiff was to put a layer of laterite 
pitching on top of the earth work. Plaintiff 
has been paid Rs. 2,500 (out of Rs. 4,000) 
agreed upon for the svork and deducting the 
Slim of Rs. 440 for the laterite work which 
has not been done (owing, says the plaintiff, 

u default) he sued for 

Ks 1,060 the balance of the contract sura. 

I he defendants pleaded that the work 
was so badly done that the wooden posts 
ariven lu by the plaintiff were washed away 
and that the defendants could nob do the 
earthwork filling as there was no proper 
frame-work to hold it together. 

The plaintiff, on the other hand, pleaded 
that the pcstf, fell aivay ber-ause of the 
defendaiffs failure to do the earth work pro- 

fiM J' • defendants had 

r„ earth in the proper way and 

ramrnedir, the piles would have been pro- 
tected, would have kept upright and would 
not have been washed away. 

The learned Judge of the Small Cause Court 

defendant and dismissed the 
plaintiff 8 suit because Vertannes was ‘quite 

° J'll* “^^Ptli, when he undertook the 
job and becau9e__having regard to Vertannes’ 
ant of skill nothing was more natural” 
than tne disappearance of the work. The 
Judge did not find that the work done was 
not ,s accordance with the plan furnished 
to the plaintiff by the defendants and re- 
marked it ,3 quite possible that the work 
conforming strictly to designs failed to meet 

the necessities of the case and that it was 

Tf f the designer who was 

“'‘y been washed 
away beeauae it was not properly designed 

1 u which case, of course, the plaintiff would 
not be responsible). But the Judge thought 
that It may also have been washed away on 
account of bad workmanship 

iu7®Hplan show- 

mg the dimensions and positions of all posts 
and cross pieces and it is not seriously 
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diapated that he carried out the work in ac- 
oordanoe with this plau. It waa a plaa 
prepared for the defeudaots by a skilled 
Bogiiieer. There is no suggestion in the 
pleadings or in the evidence that Vertannes 
had not the necessary skill for carrying out 
the work as shown in the plan and the 
Judge’s remark that Vertannes was “quite 
out of his depth" in undertaking such a job 
appears to be unfounded. It is true that 
“Mr. Vertannes never for a moment suggest¬ 
ed that he was a skilled professional man,” 
but be had considerable experience in river 
work where (as in this case) all he liad to 
do was to carry out a design drawn up by a 
skilled professional man. 

It seems probable that the woik was 
washed away because the defendants failed 
to do their part in filling in with earth and 
ramming. On 5th April, Vertannes suggest¬ 
ed that the earth work should go on simul¬ 
taneously with the pile driving. On the 
3rd May, he wrote to the Rangoon Agent 
Muthia that the earth work was not being 
properly carried out. On 23rd May, he 
wrote again reporting that the pile driving 
work was finished and complaining of the 
delay in the earth work. That there was 
great delay is shown by the letter, 
Exhibit K, from the defendant’s Advocite in 
which it is stated that the earth work Was 
not commenced till after receiptof Vertannes s 
letter of 23id May. 

No complaint appears to have been made 
of Vertannes’d work until the Ist June when 
the Rangoon Agent wrote that some of the 
piles had inclined to a certain extent instead 
of being upright and that in the circum¬ 
stances, the earth filling could not be done. 
Vertannes replied that the inclination of the 
piles was due to the delay in carrying out 
the earth work. The defendants caused no 
survey to be made of the work but allowed it 
to be washed away and refused to pay the 
balance of the stipulated sum on the ground 
cf bad workmanship. 

Such being the facts, I think it cannot be 
assumed that the timber work was washed 
away because of bad workmanship or lack of 
skill on the part of Vertannes. 1 find, how¬ 
ever, the same difficulty as the lower Court in 
decreeing payment for work which was 
entirely ineffectual for the purpose in view 
and which in the words of the Small Cause 

* I 


Court Judge “succumbed to the forces which 
it was intended to resist.” 

It is plain on the plaintiff’s own showing 
that the success of the protection scheme 
depended on the earth work being done 
pari passu with the pile driving and other 
timber work. Unless the earr.h work was 
done promptly and properly, the piles would 
necessarily fall out of the perpendicular 
and the timber work would be washed away. 
Knowing this, I think, the plaintiff should 
not have gone ahead with his timber work 
when he saw that the defendants were not 
doing the earth work. It was clearly useless 
to drive in piles when no earth work was 
being done to protect them. I think the 
plaintiff was not justified in going on with 
the wooden frame work when he saw that 
the Chetties were not doing the earth work. 
The timber work was by Vertaunes’s own 
showing dependent on the earth work and 
I cannot hold that he was justified in going 
on with the former irrespective of the 
latter and without regard to the necessary 
consequence that the timber work would 
be washed away. 

He would have been justified in stopping 
the timber work though I am not prepared 
to say that in that case he could claim com¬ 
pensation for non-performance of the contract 
as he made no stipulation at the outset that 
the timber work was dependent on the 
simultaneous performance of the earth filling 
and ramming. It seems to me that he has 
only himself to blame for not insisting on 
the earth work being done by himself or 
making a definite stipulation as to the time 
and manner in which the defendants were to 
do it. In my opinion, the result of leaving 
this essential part of the contract vague and 
undefined is that the plaintiff can recover 
nothing. He fails because of this inherent 

defect in the contract. 

The appeal is dismissed with costs. 

Following were the grounds of application 
for the Review: — 

(1) For that the decision in ilie said appeal 
is not based on the pleadings in the case. 

(2) For that the case made in the judg¬ 
ment for the respondent was never his case 
and was not in the contemplatioL of either 
party in the lower Court as also in the 
Appellate Court. 
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(3) For that the points msde in the indtr- 
menfc after the hearing: of the appeal were 
decided without givinir your petitioners 
Advocate au opportunity of arguing on them. 

(V, 1 petitioner is advised 

that if such an opportunity had been given 

his Counsel would have satisfied the learned 

Judge that there was no authority in law to 

impo.se on him duties outside the specific 

terms of the contract and that the contract as 

It stood being a perfectly valid contract was 
enforceable in law. 

(o) For that the judgment of this Honour¬ 
able Court ought to have been baaed on the 

strictly lega rights of the parties as contain- 

ed in the contract between them and not on au 

equitable construction distinct from its legal 
conslroction. ^ 

r learned Judge, having 

found that the petitioner had carried out 
his part of the contract as reduced into 
writing, ought to have given full effect to the 

provisions of law and notread into such a 
CDDfcraut new teims. ^ 

(7) For that the learned Jad^e in dis- 
rn.saing your petitioner’s appeal overlooked 
the provisions of section 10 of the Contract 4ct 

nas^noh as the written agreement betwee, 
the parties was a valid contract i„ law as i 
stood (e^pressum facit cessare tncilum). 

law in^rold^’^'' ft’’® 1° 

justified in going on with his timber work- 
when the Chetties were not doing the earth 
work for, snch a condiiion of tldngs cou ,1 
only arise when the contract con,,fsted of 

reciprocal promises as is provided by sections 

o^i;;™lr ”* ''“■■■“> *». -j 

tblt\ZT ''earned Jod.a d-erl.oked 

that time was of the ea.sence of the contract 
and if your petitioner did not go on with 
the work and complete it within the stipnlat- 
ed period he would be in default and expose 
himself to have the contract rescinded by 
the promisee under section 89 and damages 
claimed under section 75 of the Contract Act 
and lose all benefits under it as provided 
by section 55 of the Contract Acta, „!ll 
as become liable in damages for a breach 
under the provisions of section 73 of the ,aid 

The application came for hearino- 
Mr. Justice Parlett. who delivered the follow! 
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JUDG.MEl^r.—Plaintiff sued for Rs l,0fi0 

balance due for work done under a contraot. 

the defence was bad workmanship. The 

Small Cause Court held the defence proved 

and dismissed the suit. On appeal, this 

Court held that the work was ineffectual 

not on account of plaintiff’.s bad workmanship 

bat on account of defendant’s failure to 

do the earth work pirf p,ssu with plaintiff’s 

pile driving, bat that plaintiff ought n.ot 

to have gone on with the pile driving when 

he saw defendant was delaying the earth 

work and further that as plaintiff did not 

insist on a stipulation for the simultaiieons 

peHorraance of the two de,scriptio,is of work 

being inserted in the contract, he could 

recover nothing. The appeal was, therefore, 
disraisaed. 

This is an application for review of the 
jadgmenfc^ ,a appeal oc the grounds that 
the decision was based on a case nob set 
up m the pleadings and not even raised or 
argued in appeal; that on the contract as 
lb stood plaintiff would not have been 
justi6ediQ delaying his pile driving work 
though the earth work was not being done • 
and that the contract, as ifc stood, being 
valid in law, the Court was bound to enforce 

It* 

I have received very title assistance from 
the arguments for the defendant, they being 
confined to the point that both Courts have 
hela the work done was ineffectual for the 
purpose for which it was intended, and, 
therefore, of no value to him. As to this 
the case of C/ianier v. /ioptiW (1) is in 

fh" fa-1 '" ■“ 'appeal thi: 

plaintiff s bad workmanship. He was merely 
employed to carry out work designed by 
a professional Engineer, and he carried it 
out according to the design and in the 
proper, workmanlike manner; and it wa! 

fa!I t "'“'“^'Panship that it 

As to the first ground for review it is 
clear that the decision in appeal proceeded 
on grounds not raised at the trial. Nor 

dictate Pot 

dictate to the parties what the terms of 

their contraot ought to have been, but, if it 
3 68“' * 1 H. & H. 377; 8 L. J. Ev. 14; 
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is a valid contract, should enforce it. As 
to the plaintiff stoppingf his work when he 
said defendant was delaying his, it is pointed 
out that the contract did not consist of 
reciprocal promises to which sections 51 to 
54 of the Contract Act would apply. Also 
that plaintiff had expressly agreed to com¬ 
plete his pile driving and timber work 
within 2-i months from 5th April and that 
as is obvious from the note on the plan 
Exhibit A and from the admitted fact that, 
when the rains set in erosion would increase, 
time was of the essence of his contract 
and that failure on his part to complete 
it in time would render it voidable at the 
option of the defendant besides making him 
liable to the defendant in damages. More¬ 
over, the contract being to do work for a 
lump sum, until the work was completed, 
the price of it could not be recovered, nor 
could anything be recovered by way of 
quantum meruit if part only of the work 
was done [.Sump/er v. Hedges (2)]. 

In my opinion, these arguments are sound 
and if there had been an opportunity of 
advancing them at the hearing of the appeal, 
they would have been accepted. The defence 
of bad workmanship having been held not 
proved, I am of opinion plaintiff was entitled 
to a decree. I, therefore, reverse the order 
dismissing the appeal and grant plaintiff 
a decree for Rs. 1,060 and costs in both 
Courts together with the costs in this review. 

Order reversed. 

(2) (1898) 1 Q. B. D. 073; 67 L. J. Q. B. 545; 78 L. 
T. 378; 46 W. K. 454. 


PUNJAB CHIEF COURT. 

Second CivtL Appeal No. 144 of 1910. 

January 27, 1913. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 

SHAM LAL— Defendant—Appelllnt 

versus 

[CHHAJJU MAL— Plaintiff—Respondent. 

Tlindii Law—Joint famihj—Succession—Survivor- 
slit'p —Presumption when rebutted—Will of joint jwo* 
perty. 

Where it is shown that for many years jjast two 
Hindu brothers had notlting in common except their 
ancestral bouso in wliich they had lived separately and 
had remained separate in food, income, expenditure 
and worship, the ordinary presumption of Hindu Law 


of overy familv heing joint fulls to the ground and the 
rule of survivorship does not apply iu such a ease. 
The Will hy otio brother of his share of the joint pro¬ 
perty in favour of his distant collateral is valid. 

Oannii Singh v. Wi'igioati Kocri, 3 Ind. Cas. 234, 
followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Delhi Division, dated the I7th 
January 1910, reversing that of the Addi¬ 
tional District Judge, Delhi, dated the 6th 
December 1909, dismissing the claim. 

FACTS.—The following pedigree-table 
will be found useful iu this case. 

Rama.n Nani> 


Badri Das, Bansidhar, 


BholaXath, Baij Nath, Jamiia Das, Thakur Das, 

defendant I I I 

in the Chhajju Mai, Girdhari Gopal Rai. 
former case, plaintilt. Lai, 

Sham Lai, 

defendant in this case. 

The claim was for possession of half of two 
houses, or rather a house and a stable. The 
plaintiff alleged that he was the adopted son 
of Baij Nath ; that Baij Nath aud his brother, 
Bhola Nath, were members of a joint Hindu 
family ; that the house and stable were their 
joint property; and that he was now entitled 
to tlie property by survivorship. 

The plaintiff first sued Bhola Nath for par¬ 
tition of the property in the District Judge’s 
Court. Bhola Nath denied the adoption and 
pleaded that the stable was his separate pro¬ 
perty. The District Judge found against 
him and passed a preliminary decree on the 
10th May 1909 for possession of plaintiff’s 
half share. Before the decree was passed, 
Bhola Nath died and the present defendant. 
Sham Lai, was brought on the record as 
his representative. The decree was upheld 
in appeal. 

In the present case, the plaintiff claimed 
the other half of the property, to which he 
became entitled on Bhola Nath’s death. The 
defendant raised the same pleas that were 
raised in the former case, denied that Bhola 
Nath and the plaintiff were members of a 
joint Hindu family, and claimed property in 
suit under Bhola Nath s Will. 

The diet Court decided that the findings 
as to plaintiff’s adoption and as to the stable 
beiug joint property of Bhola Nath and Baij 
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Nath are res judicata and could not be 
re-opened, but disniifiaed the suit on the 
ground that plaintiff was estopped from dis¬ 
puting the validity of the Will by Bhola Nath 
in favour of Sham Lai. 

The lower Appellate Court did not agree 
with the first Court as regards incoropetency 
of the plaintiff to contest the Will, and, de¬ 
claring that Bhola Nath had no power to 
bequeath his share in the joint property, dec¬ 
reed the claim. 

The Hon’ble R. B. Mr. Shadi Lai, for the 
.. Appellant. 

Babu Wazir Singh and Lala Rama Nand, 
for the Respondent. 

.JUDGMENT.—The facts of this case are 
stated in our order of 27th April 1911, re- 
raanding the case to give the defendant-appel¬ 
lant a further opportunity of proving that 
Bhola Nath and Chhajja Mai were not a joint 
Hindu family. 

Evidence has now been brought to show 
that Bhola Nath and Baij Nath in the life¬ 
time of the latter and after Baij Nath’s 
death, Bhola Nath and Chhajju Mai, were 
separate in food, residence, business, income 
and expenditure and in worship. 


The evidence is clear and beyond all dispute. 
The family prohit, the family barber and many 
others have given evidence and there is the 
evidence of the plaintiff himself who admits 
that he and Bhola Nath were not joint in 
any thing. The sole thing which they held 
jointly was the ancestral house, i. e., the pro¬ 
perty in dispute and in this they lived sepa¬ 
rately, one occupying one part and the other 
the other, though it had not been divided by 
metes and bounds. As to the stable, Bhola 
Nath seems to have realized the rent of this 
and it is not shown that he ever rendered any 
accounts to Baij Nath or to Chhajju Mai, 
but this certainly does not prove the exist¬ 
ence of a joint Hindu family. 


So strong is the evidence as to separati 
in messing, worship, business and resid^r 
that plaintiff’s Counsel does not attempt 
contest it but owns that the only outwa 
sign of the family still being joint was th 
the ancestral house was still held joinr] 
But he urges that separation in food, residen 
and worship is not incompatible with t 
existence of a joint Hindu family and' 

not safficent to upset the presumption th 
the family has never ceased to be joipt. 


We start, of course, with the usual presump¬ 
tion of a joint Hindu family, and the defend¬ 
ant has failed to show on what occasion the 
alleged disruption took place, bat it is clear 
that for many years past, the brothers Bhola 
Nath and Baij Nath held nothing in common 
except the ancestral house, but were separale 
in food, living, business, income and ex¬ 
penditure. The ordinary presumption as to 
the family being joint falls to the ground 
in such a case ss has been laid down in 
Oann?i Singh v. Bhagwati Ko'iri (1). For 
a family after disruption to retain the 
ancestral house as joint property is by no 
means remarkable. Separation by metes and 
bounds of the ancestral house is generally 
the last act of partition and the ancestral 
house is generally the last thing to be 
divided even amongst parties not governed 
by Hindu Law, snch a house being often 
kept, joint when all else has been partitioned. 

Then, it is urged that in the former suit 
Bhola Nath never spoke of any disruption 
having occurred. Bat the question of the 
family having ceased to ba a joint Hindu 
family was not then in issue. Chhajja 
Mai R attitude in the matter is shown from 
the notice which he sent to Bhola Nath by 
Lala Girdhari Lai on 27th February 1901, 
in which he spike of half the house belong¬ 
ing to him and half to Bhola Nath. If 
the family were still a joint Hindu family, 
there could be no definite shares. Other 
evidence also shows that the account of 
expenditure on the occasion of Chajja Mai’s 
marriage stood in the name of Baij Nath’s 
widow which surely could not have been 
expected had the family been a joint Hindu 
family. Reference to the reord of the 
former sujb also shows that Bhola Nath then 
stated: Baij Nath and I were separate ex¬ 

cept that we lived in the same house, it, was 
never partitioned, it is an ancestral house.” 
He also claimed the stable solely as bis own. 

Then it cannot be forgotten that, as 
described in our former order, the plaintiff 
was at first ready to divide the property 
with Sham Lai and requested the Court 
to make him a party as representative of 
Bhola Nath and to appoint a Commissioner to 
divide the property. Then he came to terms 
with Sham Lai and it was arranged that 
there should bean auction between the two, 

(1) 3 Ind. Cas. 23*. 
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the higher bidder to take the property and 
buy out the other. Only at the last minute 
did it occur to the plaititilf that he should 
set up a plea of survivorship and claim the 
whole property on the strength of being the 
survivor of a joint Hindu family. 

We have no hesitation in holding that the 
plaintiff and Bhola Nath did not constitute 
a joint Hindu family. The plaintiff’s plea 
of succession hy survivorship, therefore, 
fails and the defendant succeeds under the 
provisions of Bhola Nath’s Will. 

We accept this appeal and reversing the 
decision of the learned Divisional Judge, we 
dismiss the suit with costs throughout. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 122 op 1912. 

February 3, 1913. 

Freseiif: —Mr. Justice Tudball and 
Mr. Justice Ratique. 

G. J. BOWER— Appellant 

versus 

IMPERIAL BANK Ltd Respondent. 

(\’Iofl8S-Ji),s.m^Xotice of op- 
pcnl—Power of Appellate Court to hear apfeal where 
no notice given of intention to appeal in matter of wind’ 
ing-up of a (tomp/iny 

^Vhero no notice is given under section 169 of tljo 
Companies Act of the intention to appeal against an 
order whicli is given in the matter of winding-up of a 
Company, iho Appellate Court cannot hear the ap¬ 
peal. 

First appeal from an order of the Addi¬ 
tional Judge of Meerut. 

Mr J. N. tJiaudrly for the Appellant. 

Mr. Durga Charan Banerji (with him Mr. 
Rama Kant Malaviya)^ for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of the Court below passed under 
the following circumstances. The respond¬ 
ent Bank is being wound*up. The appellant 
is one of the contributories. The winding- 
up is iu the Court of the Additional District 
Judge of Aligarh where, it appears, the ap¬ 
pellant took an objection on the ground that 
the decree passed against him in favour of 
the Bank was time-barred. The objection 
was disallowed. The decree-holders applied 
to enforce the order of the Court uuder sec¬ 
tion 167 of the Companies Act and the 


W. E, HARDINGE .V H. E. HARDINQE. 

matter went to the Court of the second 
Additional Judge of Meerut. There the 
appellant raised further objections as well as 
the objection as to limitation; but tliey were 
disallowed. The appellant ha.s come up in 
appeal to this Court. 

A preliminary objeclion is taken that 
notice under section 167 of the Act has not 
been given and that, therefore, the appeal 
cannot be heard. It is argued on behalf of 
the appellant that tlie order which he seeks 
to have upset on appeal is not an order, 
which was made in the matter of the wincT- 
iug up of the Company. With this we 
cannot agree. It is clearly and distinctly 
an order which was given iu the matter of 
a winding-up of the Company. If it is not, 
we do not know under what law he comes 
to the Court on appeal. Under the last 
clause of section 169, it was obligatory on 
him to give notice within three weeks, which 
he has failed to do. Therefore, we cannot 
hear the appeal. On behalf of the appellant, 
Mr. Chaudhri asked for an extension of time. 
The order of the Court below was passed 
on the 23th of the June 1912 and this 
appeal was filed on the 7th of August 
1912, No good cause is shown why we 
should extend the time and we see no reason 
to accede to the request. The preliminary 
objection prevails and this appsal is dismiss¬ 
ed with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Civil Reference No. 7 of 1912. 
December 2, 1912. 

Present .—Charles Fox, Kt., Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice Ormond 
and Mr. Justice Twomey, 

W. E. HARDINGE— Appellant 

versus 

H. E. HARDINGE and another— 

Respondents. 

Divorce Act (IV of IS69), s.oo—Appeal from decree 
refusing to allow dissolution of marriage passed hij 
District Judge in Upper Durfna—Jurisdiction oj Chief 
Court. 

As the Upper Burm.a Civil Courts Regulation of 
1896 <loes not provide for any appeal from a decree 
or order of a Diviaignal Court passed iu the oj^erciae 



54 


INDIAN CASES. 


[1913 


W, E. HARDINGE t’. H. E. HARDINGE. 


of original civil jurisdiction, there is no Court to 
^hich an appeal lies from a decree or order of such 
Court under the Indian Divorce Act and, therefore no 
such appeal lies to the Chief Court Lower Burma. 

Mr. Villa, for the Appellant. 

Mr. DeQlanville, for let Respondent. 

Mr. Hancock, for 2nd Kespondent. 

PACTS.—Appellant in this case filed 
a suit in the District Court of Mandalay 
for dissolution of marriage and that 
was dismissed. The case came on in 
appeal before their Honours. Mr. Justice 
Hartnoll and Mr. Justice Young, and the 
case was argued for several days. At the 
last moment,^ the point was raised as to 
whether this Court had jurisdiction to 
entertain an appeal from the District Court, 
ilandalay. The question was whether an 
appeal lay under the Indian Divorce Act 
to this Court from the Court of the 
District Judge, Mandalay. Section 6? of 
the Indian Divorce Act gave a right of 
appeal. It recited that “all decrees and 
orders made by the Court in any suit 
or proceeding under this Act shall be enforced 
and may be appealed from in the like 
manner as the decrees aud orders of the 
Court made in the exercise of its original 
civil jurisdiction are enforced and may be 
appealed from, under the laws, rules and 

; pro¬ 
vided that there shall be no appeal from 

a decree of a District Judge for dissolution 

of marriage or nullity of marriage, nor 

from the order of the High Court con. 

firming or refusing to confirm such decree • 

provided also that there shall be no appeal 

on the subject of costs only.” 

Mr. Justice Hartnoll and Mr. Justice 
xouDg^ made the followings 


ORDER OP REFERENCE. 

The appellant presented a petition to t 
Judge of the Divisional Court, Mandah 
in h,8 capacity as District Judge under t 
Indian Divorce Act (lY of 1869), prayi 
that his marriage with the first respoude 
be dissolved and making the second n 
pendent co-respondent and olaimii 
damages from him by reason of his havii 
committed adultery with the first resnnn 
ent. The petition was dismissed. Tt 
appeal has accordingly been filed in n 
Court. No objection has been take/ 
the respondents that this Court has 
jurisdiction to hear the appeal "hut 


seems to us that there are grave doubts 
as to whether we have jurisdiction looking 
at the wording of section 55 of the Act. 
We can only find one case in which 
the meaning of section 55 has been 
discussed—that of Percy v. Percy (1). 
Having in view the imporfcaooa of the 
que.stion raised, we have been asked to 
refer it to a Full Bench and we consider 
that we should do so. We, therefore, refer 
to a Pull Bench the following question : 

In the event of a Judge of a Uivisioual 
Court in Upper Burma acting in his 
capacity as District Judge under the 
Indian Divorce Act, dismissing a petition 
presented under section 10 of that Act, does 
an appeal from such order of dismissal lie 
to this Court ?” 

Mr. Villa, for the appellant, admitted 
that appeals in the ordinary course did 


not lie from the Divisional Court of Upper 
Burma to the Cliief Court, Dower Burma, 
but submitted that the Divorce Act drew 
no distinction between Upper and Dewer 
Burma First of all, there is the defiaition 
of what was a High Court in Burma aud 
that was the Chief Court of Lewer Burma. 
The deSuitiou of a District Judge wiI5 
that he was the Divisioual Judge. In 
Dower Burma, there was provision for 
appeals from Divisional aud District Courts 
but in Upper Burma there was no provision 
for an appeal from a Divisional Court. 
He argued that it cannot bs the iutention 
of the Degialature to have given a right of 
appeal to people living iu Dower Burma 
and no right of appeal to people living in 
Upper Burma. 


Mr. DeQlanville, for the Ist Respondent.— 
If the Indian Divorce Act gave no right of 
appeal expressly to this Court, no considera¬ 
tion of chaos or absurdity or any consequences 
had to be considered by the Court. That 
was a matter for legislatiou aud not for 
the Court to consider. The principle that 
a right of appeal must be expressly given 
before it lay has been laid down quite 
recently in the Botatoung cases by their 
Lordships of the Privy Council, see The 

^ngoon Botatoung Oompany Ld. v. OollectOTt 
Bangoon. 

foJ (1896) 110. 

T 207; 10 C.W. K. 961; 12 M. L. 

T* -ivM’ J* 245; 23 hi. L. 

pj iLJ J- 271; 16 Ind, 

Caa. 189; 40 C. 21; 6 L. B. R. 160. 
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JUnGMENT. 

Pox, C. J.—If an appeal lie^, ifc must 
bo by virtue of section 55 of the liuliaii 
Divorce Act. That section says,— 

'*All decrees and orders made by tlie 
Court in any suit or proceedinfjf under this 
Act shall be enforced and may be appealed 
from, in the like manner as the decrees 
and orders of the Court made in the 
exercise of its original civil inrisdiction are 
enforced and'may be appealed from, under 
the laws, rules, and orders for the time 
being in force; Provided that there shall 
he no appeal from a decree of a District 
.ludge for dissolution of marriage, or of 
nullity of marriage: nor from the orders 
of the High Court onfirming or refusing 
to confirm such decree: Provided also that 
there shall be no appeal on the subject- of 
costs only.” 

By section 3 of the Act, the Judges 
of Divisional Courts throughout Burma are 

District Judges under the Act. 

In L>wer Burma, an appeal lies to this 
Court from a decree or order of a Divisional 
Court exercising original jurisdiction by 
virtue of section 28(1) (d) of the bower 
Burma Courts Act. 

In Upper Burma, Divisional Courts have 
jurisdiction to hear and determine suits and 
original proceedings by virtue of section 
10 ((Z) of the Upper Burma Civil Courts 
Regulation 1896, but the Regulation does 
not” provide for any appeal from a decree 
or order of a Divisional Court in any 
original case heard and determined by it. 

Since section 55 of tire Indian Divorce 
Act provides fir an appeal only to the 
Court to which an appeal lies from a decree 
cr order passed in the exercise of original 
civil jurisdiction and no appeal lies from 
a decree or order of a Divisional Court in 
Upper Burma passed in the exercise of 
such jurisdiction, the result is that there 
is no Court to which an appeal lies 
from a decree or order of such Court 
under the Indian Divorce Act and the 
answer to the question referred must be m 
the negative. 

Hartnoll, J.—I concur. 

Twomet, j.— 1 concur. 

Ormond, J.—I concur. 



AbbAHABAD HIGH COURT. 
PiRsr Civil Appeal from Order Xo. 91 

OF 1912. 

February 3, 1918. 

Present: — Mr. Justice Tudball and 
Mr. Justice Rafique. 

DEBl D -VS —Defendant—Appellant 

reriiRs' 

TUbSHl RAM AND OTHERS —Plaintiffs 


— Respondents. 

K-^foppcl — Rciu-f'.'icutdtion iii'idc h'j InfJter or hrother 
of ml not — M'tior not hntinl by such reproof ntation ^ 
PlC't of ininorihj not f-ikon in plcadiiuj.< -Pica not al¬ 
lowed inar.iHinent in second tippenl —Practice. 

A minor is not bonu<l by any faUo rcprosmitatioii 
ma>ie b\* ln:e father, brother or cousin. Even if any of 
these persons acceit the natural guardian of the 
minor, it is doubtful if the minor would be bi>und- 

A plea of minority, wliicdi was neither raised in the 
Courts below nor in the memurandum of appeal 
before the High Court, cannot be raised for the first 
lime in argument in second appeal. 

First appeal from an order of the Addi* 
tional Judge of Moradabid. 

Mr. X. N. Sew, for the Appellant. 

Mr. Vhhnn Ram Mehta (for The Hon'ble 
Dr. thunder Lai), for the Respondents. 

r. —This anoeal arises out of 


a suit for sale brought on the basis of a 
inortgage*deed, dated the 7th of January 
1885. The property involved in the suit is 


a house. The bond is executed by one 
Jaijai Ram ostensibly in the name of one 
Dalip Singh. The plaintiff sued on this 
bond, on the allegation that Dalip was only 
a benami for him and that lie was the 

true owner of it. Debi Das, one of the 
defendants, is a transferee of at least a one- 
fourth share in the mortgaged property, 
under a sale-deed executed in his favour by 
one Ram Prasa-U the plaintiff’s cousin.^ The 
sale-deed was signed by the plaintiff’s 
father and brother as witnesses. We note 
here that Debi Das also claimed to be the 
owner of the remaining three-fourths share, 
having acquired it by means of another 
transaction, but we are not concerned with 
this fact in deciding this appeal. Debi 
Das defended the suit and among numerous 
defences there were the following two: — 
(1; that the plaintiff is nob the true owner 
and that Dalip is nob henaynidar for him, 
and (2) that in the sale-deed executed by 
Ram Prasad there was an allegation to the 
effect that at that time the property was 
free from incumbrance, that the plaintiff’s 
father, brother und oousiu assured him 
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(Debt Das) that the property was anin- 
cambered and relying on that aasuranoe he 
took the property and paid his money, 
that at that time the plaintiff was a 
minor, living joint with his father’s cousin 
and brother and that, therefore, he was 
estopped now from saying that the property 
was incumbered by reason of the misre¬ 
presentation to the opposite effect by the 
adult members of the family. The plaintiff’s 
reply was that he was separate from his 
father and brother, that he was not a 
minor at the time, and that the bond was 
taken in the name of Dalip to prevent the 
plaintiff s brother from claiming a share in 

TO of first inslanca held that 

Dahp was not a/lennmhijr for the plaintiff, 
J-e., the plaintiff was not the owner, and' 
iecondly, that the plaintiff was estopped as 
pleaded by Dabi Dts. Having decided 
these two points, the Court dismissed the 
8 U 1 C. On appeal, the Court below has held 
that the plaintiff is the owner of the bond 
and that Delip Singh was his ben'imidir. 
On the question of estoppel, it has held that 
if the plaintiff was a minor at the time, 
there can be no estoppel against him and 
if he were a major at the time, the act of 
his relatives conld not possibly estop him. 
On these findings, the Court below remanded 
the^ suit to the Court of first instance for 
decision on the merits. 

Debi Das comes here on second appeal 
raising certain grounds. In his memo¬ 
randum of appeal, at the oommenceraeut of 
the hearing, the learned Advocate for the ap- 
pellant wished to raise a question of law to 
the effect that the plaintiff being a minor 
at the time of the execution of the mortgage- 
deed, the whole transaction was null and 
void. This is a poinh which was not raised 
in either of the Courts below, nor is it to 
be found in the memorandum of appeal 
to this Court and we do not think it 
right to entertain it at this stage of the 
case. On the question as to whether the 
plaintiff is the owner of the deed or not. we 
are bound by the finding of the Court below 
on this question of fact. It is urged that 
the plaintiff is barred by the principle of 
estoppel from bringing the present suit 
because if he was a minor at the time of 
the transfer to Debi Das, he was bound 
by the act of tho other members of the 


family who were the adult members. In 
deciding this question, it is necessary to 
keep clearly before one’s mind that the 
lower Court has held most distinctly that 
the bond, ostensibly in the name of Dalip 
Singh, was really in favour of the plaintiff 
and that the plaintiff is the owner of the 
deed. If the plaintiff is the owner of the 
deed, then it conld not have been the pro¬ 
perty of the joint family, consisting of his 
father, brotlier and cousin, assuming that 
such a family existed. Assuming, therefore, 
that the faiher, brother and cousin made 
a false representation, it is diaScult to see 
how the bar of estoppel can operate again.st 
the plaintiff. It is urged that his father 
acted as a natural guardian and the minor 
would be bound by the act of the guardian. 
In the first place, there is nothing to show 
that the father at the time he made ihe 
false representation was acting in his 
capacity as a natural guardian of the minor. 
In the next place, it is doubtful whether 
the principle of estoppel can apply to the 
case _ of minor. Even granting that in 
certain circumstances, it might operate as 
an estoppel, it is going much farther to 
hold that the minor is bonnd by the act 
of the other persons. In the circumstances 
of the present case, it is impossible to hold 
that the representation, on which Debi Das 
relies, made by the father, brother and 
cousin is one which would close the plaintiff’s 

mouth and prevent him from realizing the 
debt due to him. 

The next point pressed is that in view 
of the fact that the first Court came to the 
^nclusion on the question of fact that 
Dahp Singh was not benamidar for the 
plaintiff, the suit was not dismissed on a 
preliminary point, and, therefore, the Oonrt 
^ould not have remanded it under Order 
XLI. rule 23 of the Code of Civil Pro- 
cedure. In our opinion, there is no force 
in this contention. Two points were decided 
and they were preliminary points, the merits 
of the case not having been touched. In 
our opinion, the order of the Court below is 
perfectly correct. We, therefore, dismiss the 
appeal with coats. 

Appeal dismissed. 
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BOMBAY HIGH COURT. 

O.UGU^L Civil Jurisdiction Soir No. 925 

OP 1910. 

October 11, 1912. 

Present: —Mr. Justice Bearaau. 

R. D. SBTHNA—Plaintiff 

versus 

KA-LtiTANJI SA.NG.Ilf3H^I—OeEfENDkNT. 
rWuem-i/ Act fll .(• 12 Vic. c. 2 l).s. 2 i-Pcc,,dcnc,j 
Towm Incolcc^cj .Ut (in at 1909;, ». Al-lmMcU 

prclerence-Sm-ctij or .juarontorof pn-i,-ip<ii-Cm(.(or 

Acceptor or cndorserol negoti<ibleiri-<fniment~- \ obintanj 

pa,j>nent'\ meaning oj-Adjudication under old Ac -Ap‘ 

plicahilitij of neiv Act—Adjudication oj pnnctp<il part¬ 
ners of firm—Partnership—Act of nutnager. 

Any surety or guarantor, who might, shouUl abank- 
roptoy supervene before the debt of the principal were 
discharged, be entitled to claim among the other 
creditors in bankruptcy, is himself always regarded 
constructively as a creditor when the question is one 

of fraudulent transfer. , . • i..i 

This le^al position, with its attendant ri^^htb and 
disabilUie^'s, is notin the least affected by the fact that 
the principal has not been, even could not have been, 
called upon to discharge the debt at the time the 

uayment to the surety was made. ^ 

^ The acceptor or endorser of a negotiable instrument, 

which has not yet reached maturity, is, for Bjo P“|; 
nose of section 21 of the Insolvency .Vet (I I .V U \ i*-- 
21) a creditor in regard to the maker or drawer. Any 
payment, made by the letter to the former, if other- 
wise fulfilling all the requirements of section 21, 
would bo as much a case of fraudulent preference as 
though it were made to a creditor wlioso legal rights 
were at the time of the payment actually complete 

and enforceable at law. 

In re Paine, E.d parte Pend, (1897) 1 Q.B. 12-; bb L. 

T O B 71 - 76 L. T. 316; 3 Maiismi 309, followed. 

’ Where an insolvency occurs before the Presidency 
Towns Insolvency Act, 1909, came into toroe and Iho 

insolvent has been adjudicated iinder the old Inso- 

vonev Act, all questions, arising in the course of that 
Lsolvonc;. e.Kcert questions of pure procedure. 

would have to bo determined by reference to the 

terms and the provisions of the old Act. 

Section 47 of the Presidency Towns Insolvency Act 
occurs in a chapter which deals with ways of proving 
in insolvency, and describes the methods, 1:1 which, in 
certain circumstances, mutual debtor and crei itor 
accounts, as between the insolvent 
Claiming in insolvency or being pursued by the O'Ne al 
Assignee for a debt to the insolvent s estate, are to be 

handled and adjusted. 

Where a suit is brought under section 21 of the old 
Insolvency Act. the allegation being that it is case 
of fraudulent transfer, section 47 of the I ^^^idency 
Towns Insolvency Act cannot bo logically involve . 

The moaning of ‘voluntary 

There is a common and current confusion beUeen 

the useof the terms “voluntary ' and ^ 

A payment made on demand, althoug i i , 
soontaneous payment, may be a perfect^ 

payment. A demand, unaccompanied by ^ny threat 

or menace whatever, would not tako a case out of 
bUe opovatiou of section 24. 


All that is necessary to be shown in order to bring 
section 21 into operation are two facts: — (1) that the 
payment was voluntary; (2) that it was made when 
the insolvent linn was in insolvent eircumstances and 
within two months of its adju<lication. 

Tlie act of the manager in a partnership linn must 
be taken to be the act of the linn. 

A voluutarv payment was made within two months 
before the adjudication of the principal partners of 
a firm. But two other partners were not adjudicated 
till some years after tlio payment. Tlie.so partners 
were, liowever, obscure persons who did not contribute 
aiiv capital and whoso interests in profits were pro¬ 
portionate to the work they did as representatives of 
the firm in foreign territory: 

Held, that the payment must bo liehl to have been 
made within two months of the adjudication of tiie 
firm. 

Mr. TariporewiUi with him Mr. Desai, 
for the PlaintilT. 

Mr. W-idi'i (vvirh )iim Messr.s. Bahidurji 
and Selalvnd), for Uafendant No. 1. 

JUDGMENT.— Tills is a .suit by tlie 
Otiicial Assignee to recover from the defend¬ 
ant No. 1 Hie sum of Rs 8,303, paid to him 
on tlie 27th of March 1903 by Ramji Monsey 
on behalf of insolvent firm of Laxraari 
Rekhuji on the ground of fraudulent pre¬ 
ference. 

The material facta, none of which I tliink 
are disputed, are that on the 27th of March 
1908, Ramji Monsey, the manager of the 
firm of Laxraan Rekhuji, drew certain 
hundis on the Mandvi brancli of the defend¬ 
ant No. I’s firm, sold them in the Bazaar 
and realised Rs. 7,200. Adding to this 
sum of Rs. 1,100 from the small cash 
balance he then had, Ramji Monsey paid 
Rs. 8,300 to the defendant No. 1 sometime 
in the afternoon of the 27th of March. By 
the evening of the 28th of March, the firm 
was known generally in the Bazaar to be, 
if not actually insolvent, on the very brink 
of insolvency. On the 29tli, all the creditors 
appear to have come down upon the firm 
and as they could not be satisfied, it may 
be said that the firm stopped payment on 
that day. It was adjudicated at the instance 
of Virji on the dlst of March 1908. To 
understand the reason for the alleged 
fraudulent preference, it is necessary to 
say that there were three hundis, drawn by 
the insolvent firm upon itself, endorsed 
by the defendant No. 1, discounted at the 
Bank and paid over to the insolvent firm, 
which were shortly to mature. The first of 

these hundis aetually matured qu the 30th 
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of March 1905, the dae dates of the otlier t^vo 
being the 16fch aad 26r.h of May. Ir. evident 
that if the insolveat tiinn were unable to 
pay these hitn-iis, the aggregate anaMint 
of which was Us. 7.o00, the defendant N".). 
1 would have been called upon to do so. 
The defendant No. 1 is the nephew of Runii 
Monsey, the manager of the insolvent firm. 
It 13 the allegtion of the plaintiff tliat the 
insolvent hrrn, being fully aware that it was 
then ia insolvent ci^caTns^ancos, deliberately 
paid over the sum of Rs. S,300 to the de¬ 
fendant in order to fully indemnify the de¬ 
fendant in respect of these three htindts, 
principal, interest and brokerage. And it is 
saggested (thoagh tins is not m law necessary 
for the plaintiff’s success) that the proceedings 
of the 27th of March were collusive between 
the insolvent and defendant No. 1, their 
common object being to obtain the money from 
innocent third parties to indemnify the 
defendant when called upon by the Bank to 
take up these hundis. In support of that 
view, it may be mentioned here that the 
defendant^ No, 1 telegraphed in the evening 
of the 28th of March at about 10-30 
to his Mandvi firm not to accept any 
hundis drawn upon it by the insolvent 
firm. Thus if this suggestion be true, 
the defendant No. 1 and his uncle 
Ramji Monsey colluded together to defraud 
the purchasers of the three hundis drawn 
on the Mandvi branch of the defendant No. 

1 8 firm, and no sooner had tliey by means 
of that fiaud obtained the moneys than the 
defendant No. 1 promptly secured himself 
against any loss by telegraphing to Mandvi 
to stop acceptance. The defendant No. I’s 
case is that he was totally unaware of the 
precarious condition of Laxraan Rekhuji 
when he received the Rs. 8.300 in the after¬ 
noon of the 27th of March. He says that 
there had been current dealings for about 
two years between himself and the insolvent 
firm and that this payment was made in 
the ordinary course of those dealings by the 
insolvent firm and placed to the credit of that 
firm s account. ^Vhen I come to deal with 
aod dispose of the principal questions of 
fact, I shall have something to say upon the 
rival accounts, I have just barely outlined, 

given by the plaintiff and defendant No. l’ 

of the payment of this sum of money. 

These being the material facts, although 
Others will be required to be introduced when 


brought under 
the relief of in- 
Vio. c. 21. The 


I CJme to discuss the evidence, the defendant 
first raises one or two technical legal objec- 

tMiis which may, I think, be conveniently 
disposed of here. 

The plaintiff’s claim is 
section 2i of rlie Act for 
solvent debtors, 11 12 

defendant contends that at the time the 
payment was m ide, he was in no sense a 
creditor of the insolvent firm to the extent 
of that payment. i’ne mjgfc the in¬ 

solvent firm actually owed him on the 27ch 
of March was roughly Rs 693. Hs, there¬ 
fore, ui’gas that tiie provisions of secbioo 2t 
cannot be here applied. [ cannot for a 
moment accede to any such argument. 
Any surety or guarantor, who might, 
should a bankruptcy supervene before the 
debt of the principal were discharged, 
be entitled to claim among the otlier creditors 
in bankruptcy, is liimself always regarded 
constructively as a creditor wlien the ques¬ 
tion is one of fraudulent preference. Nor is 
that legal position, with its attendant rights 
and disabilitie-s, in the least affected by the 
fact that the principal has not been, even 
could not have been, c.ailed upon to discharge 
the debt at the time the payment to 
the surety was made. I have no doubt 
whatever that the acceptor or indorser of 
negotiable instrument, which has not yet 
reached maturity, is. for the purpo.se of sec¬ 
tion 24. a creditor in regard to the maker 
or drawer, and that any payment made by 

the latter to the former, if otherwise fulfill- 
ing all the requirements of section 24, would 
be as much a case of fraudulent preference as 
though it were made to a creditor whose 
legal rights against the debtor were at the 
time of the payment actually complete and 
enforceable at law. Were any authority 
needed in support of a proposition so self- 

Ex parte 

txead (.1;. 

It ia next contended on behalf of the 
defendant No. 1 that this case fulls to be 
governed by section 47 of the new Insolvency 
Act and not section 39 of the old Aot. 
There are two answers to that. First, that 
this insolvency occurred before the new Act 
bad come into force and the firm of Laxman 
Rekhuji was adjudicated under the old Act. 


^ ^ Q‘ 71: 75 L. T. 

olo; 3 Mauson 809. 
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All questions, therefore, arising in tlie 
course of that insolvency, except questit^ns 
of pure procedure, would have to be 
determined by reference to the terms and 
provisions of the Act of 11 A 12 Vic. c. 21. 
Next, even assuming that this insolvency 
had occurred since the passing of the new Act, 
section 47 of that Act has, in my opinion, no 
applicability to a case of this kind. I he 
section occurs in a chapter which deals with 
ways of proving in insolvency, and describes 
the methods, in which, in certain circum- 
stances, mutual debtor aud creditor accounts, 
as between the insolvent and a creditor claiming 
in insolvency or being pursued by the Olficial 
Assignee for a debt to the insolvent s estate, 
aie to bo handled and adjusted. Here the 
case is altogether different; the defendant 
No. 1 not acknowledging the Official 
Assignee’s rights to inquire into the manner 
in which he became possessed ot the sum of 
money which the Official Assignee now sues 
to recover from him. Nor indeed do I think, 
where a suit is brought under sectio.* 24, the 
allegation being that it is a case of fraudulent 
preference, section 47 could ever in any cir¬ 
cumstances be logically invoked. 

The defendant No. 1 next relies, but rather 
vaguely, on section 57 of the Act. 1 hat 
general section, however, particularly excepts 
all cases falling under section 24, and that 
appears to me to be a sufficient answer to 

that objection. 

Although the defendant No. 1 throughout 
the hearing of this case has never allegnd 
that the payment of the 27tli of March was 
not voluntary, in the course of ids evidence 
he has stated that he sent one of his servants 
to demand the money, and it is possible, 
though 1 do not think it probable, were 
this case to be carried further, some capital 
might be made out of that circumstance and 
arguments founded upon it to show tliat 
the insolvent firm did not really pay volun¬ 
tarily but under pressure, so that the pay¬ 
ment would be made out to be not within the 
meaning and intention of section 24.^ At t e 
close of the case, the defendant No. I’s learned 
Counsel did not allege that the payment had 

been prooored by pressure, and indeed sqc 
an allegation would be entirely inconsistent 

with the whole ground-work of the defence, 

for in the first place, the defendant has, as 
I have just mentioned, contended that he 


was not even a creditor al the time fhe pay¬ 
ment was made. Tlieref.re, lie would not 
have been in a position to put any pressure 
whatever upm the insolvent firm. That is 
one point. A. seoud and more important 
point is (hat having an eye tosmie supposed 
advantage he could obtain from tiie pr.ivisions 
of seciion 47, he has from first tilast on- 
tended that this was not a payment, in 
satisfaction of any debt, but merely as any 
person miglit voluntarily pay a sum lying 
idle in his hands into his banker's account 
in order tliat ho might obtain inrerest 
thereon, and it was only after the defendant 
had incurred liability as surety to the plaint¬ 
iff wlien lie paid the thiee hnwlis on the 
30rh of March that he contends he became 
entitled on the foonng of a mutual current 
and open account to appr.ipriate against the 
moue> HO paid the sum of Rs. 8,300 standing 
to (lie insolvent firm’s credit in liis books. I 
think, tlterefore, it is unnecessary to consider 
in any detail the authorities bearing 
upon the question: What is and what i.s not 
a voluntary payment witliin the meaning and 
intention of section 24? I would merely 
observe upon tliat that there is a common 
and current confusion between the use of the 
terms “voluntary” and ‘spontaneous.” A 
payment upon demand, although it is not a 
spontaneous payment, may be a perfectly 
voluntary payment. The mere fact of mak¬ 
ing a demand or making an offer standing 
alone, leaves the will of a person, upon 
or to whom the demand or olfer is made, 
free to accede, to accept or reject it. 
In cases of this kind, certain payment.? im¬ 
peached under section 24 are really spon¬ 
taneous. Such acts, of course, leave no room 
wliatever for argument, but in a large 
majority of cases the impeached payments are 
said to be voluntary or not voluntary accord¬ 
ing to the amount of pressure which is shown 
tohave been brought upon the insolvent before 
he paid. It must always be an extremely 
difficult question in such cases to decide what 
was the dominant determinant in the in¬ 
solvent’s mind. Certainly the mere fact 
of a demand made would not, in my 
opinion, even raise a presumption that 
the ordinary play of free will had been 
in any degree fettered or restricted. The 
English Courts have indeed gone very far 
in recent times against the too ready inclina¬ 
tion to accept any pressure, even the most 
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hoiieat pressure, as sufficient to warrant the 
OQclusion that the payment was not volun¬ 
tary. In earlier times, the Courts were very 
ready to accept any kind of pressure or impor¬ 
tunity as a good ground for the presumption 
that the resultant payment was u jt voluntary. 
But there underlies the reasoning in some at 
least of those cases the confusina of thought 
between "spontaneous" and "voluntary" to 
which I have drawn attention. The observa¬ 
tions of Vaughan WilH-iras and Wright, JJ.. 
in the case of Jyt re Bell, Ex pirie Odicial 
Receiver (2J show that the earlier 
doctrine is no longer gjod law as it 
certainly never was good psychology. And 
were it necessary to pursue this interesting 
topic further, 1 might have thought it desir¬ 
able to refer to and quote portions of the 
judgments of Lords Halsbury and Jlacnagh- 

ten in the case of S/mrp V. Jackson (3). In 

view, however, of the form taken by the 
defence here, I do not think that this question 
is likely to be seriously agitated, and perhaps 
1 have already said enough upon it. 1 con¬ 
clude with this remark that even supposing 
that the defendant’s story were true that he 
was called upon by Hargowan Jagjiwandas 
to pay a sum which he had not by him and 
that, therefore, he sent to the insolvent firm 
to ask them to pay him Rs. 10,000, such a 
demand unaccompanied by any threat or 
menace whatever, would not, as far as I can 
see, even when the state of the law was most 
favourable to that kind of contention, have 
taken the case out of the operation of 
section 24. 

I now come to consider the substantial 
question of fact involved, namely, whether 
the payment of Rs. 8,300 was made by the 
insolvent firm when in insolvent circum- 
stanaes and with the intention of preferring 
the defendant No. 1. It is to be observed 
that under the section itself, all that is 
necessary to be shown to 'oring it into 
operation are two facts: (1) that the payment 
was voluntary, (2) that it was made when the 
insolvent firm was in insolvent circumstances 
and within two months of its adjudication. It 
is admitted, so far as the hearing before me 
has gone, that the payment was voluntary. It 

(2) (1892) 10 Morrell 15. 

(3) (1899) A. C. 419; 68 L. J. D. fi 866-80 f T 

841j 6 Maaaoa 264i 15 T. L. R. 418. L. T. 


/ R’a.Smir 
•eWMior. 


IS likewise admitted that it was made within 
two mouths of the adjudication of the firm of 
Luxman Rekhuji, but the defendant denies, 
and in this he is supported by his uncle 
Haraji Mousey, that it was made when the 
firm was in insolvent circumstances. If the 
defendant No. I were able to convince the 
Court that the firm of Laxraan Rekhuji was 
not in insolvent circumstances on the 27th of 
March 1908, it would be necessary to turn to 
the other provisions of section 24 and see 
whether the payment fell within the meaning 
and intention of any of them. But the two 
questions of fact to be answered are so simple 
that if they are sufficient, it is better, I think, 
to place the decision on that ground. 

The firm of Laxman Rekhuji consisted of 
four persons in all; Raraji Monsey. the 
manager. Shivram Vithoba, the descendant of 
the founder and the only man who ever had, 
as far as I can see, a rupee of capital in the 
concern, and two others who were working 
agents in ('Cochin at the time of the insolvency. 

1 omitted to mention in dealing with the 
technical points of law upon which the 
defendant relied that one of those points is 
that inasmuch as only Ramji Monsey and 

• "’ere adjudicated insolvents 

ID lyUe, the furthest the present claim could 

recover their share of the sum 
of Rs. 8 300 paid on the 27th of March 1908. 
Ihe other two members of the firm, who 
apparently were quite unkown to most of the 
creditors, certainly to the creditor who ob- 
tamed the adjudication, were not adjudicated 
until March 1911, and the defendant, I cannot 
help thinking, rather fancifully contends that 
It this be a case of fraudulent preference as 
between him and the first two partners 
of the farm who were adjudicated on the Slst 
March 1908, it cannot be so held as bet- 
ween him and the other two who were 
not adjudicated until March 1911, because in 
their case the payment was not made within 
two months of their insolvency. 

Now, I suppose that is thought to be 
rather an mgenious point of law. I confess 
that It appears to me essentially trivial and 
foolish no better in fact than a mere quib- 
ble. Ihere are certainly no merits what- 

actually happened was 

® shutters on the 

^9th of March and was adjudicated on the 
dtst, all the available assets of the firm, 

Its books and its outstandings were imme. 
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diately seized by the Official Assignee. The 
two partners, who were not adjudicated, 
were obscvire persons who do not appear 
to have contributed any capital whatever 
and whose interests in sucli profits as the 
firm made were proporl ionate to the work 
they did for it as its representatives in 
Cochin. It is not pretended that either 
of them could have assisted the firm with 
a ten*rupee-note in its extremities. Had it 
been known, they would certainly have been 
adjudicated along with the other two part¬ 
ners, aud, as far as I can see, the only 
practical effect of their non adjudication 
would have been to leave them exposed to 
arrest at the hands of the creditors of the 
firm uutil they, like their tsvo other part¬ 
ners, had obtained the protection of the 
Act. As a matter of fact, they have h^en 
since adjudicated as members of the firm, 
and were it necessary to find a technical 
reason to refute this technical objection, I 
think it can be found easily euouglt in the 
words of section 24, for the act of the 
manager in a partnership of this kind must 
be taken to be the act of the firm, and there 
can, I think, as will appear when rny dis¬ 
cussion of the question of fact is complete, 
be no doubt whatever but that this payment 
to the defendant No. 1 was in direct contemp¬ 
lation of an act of insolvency. So that then 
it will make no dilference whether it had 
occurred witliin two months or two years of 
the adjudication of these two partners. 

1 now take up the discussion, where I left 
it for the purpose of this digression, of the 
question of fact. The firm of Laxnian He- 
khuji was a very small concern dealing in 
ropcS, ginger, and cocoanuts. It appears to 
have had no substantial capital of any kind 
but to have gone on, as firms of this kind 
do, living from hand to mouth upon such 
credit as it had by means of a constant 
series of /iMudt-tranaactiona. The firm of 
the defendant No. 1, on the other hand, is 
fairly strong going concern with a solid capi¬ 
tal of five lakhs of rupees under its Bombay 
establishment alone. The dealings between 
these two firms commenced about tsvo years 
before the insolvency by the insolvent firm 
borrowing a sura of money from the defend¬ 
ant No. 1 aud although the account here 
and there shows nominal indebtedness of the 
defendant No. 1 to the insolvent firm, it is 
perfectly absurd to suggest, as the de¬ 


fendant No. 1 has suggested here, that he 
actually used to borrow from the insolvent 
firm when iu need of money. The real 
truth of the matter is only too apparent. 
The small firm of Laxman Rekhuji used to 
draw hundis on itself in favour of the de¬ 
fendant No. 1. who endorsed and discounted 
them at the Bank holding the money to the 
credit of Laxman Rekhuji, and Laxman Re¬ 
khuji would draw against moneys so appear¬ 
ing to their credit in the defendant No. I’s 
books. Of course, immediately after the 
negotiation of any hundi or set of hundis 
in this manner, there might appear a nomi¬ 
nal credit in favour of Laxman Rekliuji. I 
wonder much that the defendant did not 
elect to fight this case on the ground that be 
was a banker and had a banker’s lien on 
the sums in his hands at the date of the in¬ 
solvency which he might retain and apply 
against his depositor’s indebtedness to him. 
However, from first to last whenever the 
Court suggested to him that the rela¬ 
tions between himself and Laxman Rekhuji 
were very like those of banker and client, 
he stoutly and emphatically repudiated any¬ 
thing of the kind. He has denied right 
up to the end of the case that he was in any 
sense whatever Laxman Rekhuji’s barker. 
So whatever use (1 am not now expressing 
any opinion upon the serviceableness of that 
use) he miglit iiave made of the doctrine, 
banker’s lien, who has deliberately renounced 
it for the purposes of this case. 

Now, the evidence is that as early as the 
V3rd of March, Virji, the first witness for 
the plaintiff, who got the firm adjudicated 
on the 31st of March, began to press for his 
money. He was put off with a small-pay¬ 
ment of Rs. 600. But according to his own 
evidence, he continued to dun Laxman Re¬ 
khuji to no purpose. Haridas Cooverji svas 
a creditor of the firm to the extent of 
Rs. 12,00fh of which Rs. 1,500 belonged to 
his sister. Ramji Monsey, the manager of 
the firm, who gave evidence at great length 
here with the obstinate determination of do¬ 
ing everything he could to favour the defence 
of his nephew, went every length he dared 
to convince the Court that Haridas Cooverji 
only became pressing and importunate on the 
28th of March. The reason for this is per¬ 
fectly obvious, for if he admitted that a 
creditor to so large an extent was pressing 
hard for payment on the 27th of March, 
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h© could have hardly had the effronfery 
to Bay that he voliiutarily paid asvay 
Rb. 8,300, of which he stood hirnself in so 
urgent need on that day, to his kinsman 
the defendant No. 1, on current account. 
But the truth is that this creditor, Haridas 
Cooverji, was pressing the firm not only 
on the 27th but certainly before that da'e. 
This is clear from the evidence of the other 
partner Shivram Vitboba. Shivrani Vithoba 
was out of Bombay and was sent for by the 
manager, Ramji ilonsey, in order to meet 
the heavy claim of this creditor. Now ob¬ 
serve bo.v tlie claim was met. The firm 
was quite incapable of paying in the ordinary 
course of business. But for this act of 
fraudulent preference they could have at 
least stayed off this creditor with a very 
large payment on account. But Ramji Monsey 
must have known that that would ba only 
an extremely temporary alleviation and post¬ 
ponement of the inevitable end. So that he 
preferred to pay Rg. S,300 (as he himself 
has said before the Official Assignee) to in¬ 
demnify his kinsman against the huudls 
which he knew would be presented by the 
Bank for payment, the moment the firm was 
known to be insolvent, and so deprive him- 
self of the means of carrying on even for 
two or three days longer. For without this 
money, he was obliged to satisfy Haridas 
Cooverji by giving him the goods of the 
firm not yet transhipped and inducing hia 
partner Shivram Vithoba to give him a 
mortgage of his house. In this way, Haridas 
Cooverji obtained the whole of his demand 
for Rs. 12,000. Now, the mortgage was ac- 
tnally registered early in the morning of 28th. 
Stamp-paper was admittedly bmght in the 
evening of the 27th. The goods were as¬ 
signed in the evening of the 27th. And as 
Shivram Vithoba bad been summoned from 
up-conntry to execute that mortgage, it ig 
beyond all reasonable doubt that Haridas 
Cooverji was pressing the firm even before 
the 27th March 1903. It is equally certain, 
and Ramji Monsey must have known this 
perfectly well, that as soon as the manner 
in which the firm bad been obliged to make 
shift to silence lihis importunate creditor be¬ 
came known, all the creditors would be down 
upon it and it would have no other re 
course but instantly to stop payment. If the 
defendant No. 1 had not aheidy known the 
desperate sta*^e of the firm on the 27th (I 


have myself not the least doubt but that he 
did), he was given a timely warning of the 
manner in which the moneys had been raised 
to put him in fund against the hundis. 
So by the evening of the 28bh, long before 
those hundis could have been presented for 
endorsement at Mandvi, he was able to tele¬ 
graph and warn bis branch there. 

The evidence of Ramji Monsey from first 
to last seems to me to have been a tissue of 
impudent lies and characteristic attempts at 
whac witnesses of that class consider to be 
clever ways of throwing dust in the eyes of 
the Court. Nothing would induce him to 
admit that his financial position was not 
perfectly sound on the 27th of March 1903. 
Yet. although as a result of the manner in 
which he was compelled to satisfy Haridas 
Cooverji, (he firm was hopelessly bankrupt 
within forty-eight hours, he stubbornly stated 
that it never occurred to him to draw upon 
the Rs. 8,300, which, according to his story, 
stood to his credit with the defendant No. 1, 
in order to put off the evil hour. Had the 
transaction been of the kind so vehemently 
sworn to both by Ramji Monsey and defend¬ 
ant No. 1, there is no conceivable reason 
why the insolvents should not have called in 
tfiab money to pay off the greater part of 
Haridas Cooverji s claim on Saturday the 
28th. T. he defendant No. 1, who upon this 
part of his case is as hardy a liar as his 
kdnsman, has inverted what, no doubt, he be¬ 
lieved to be an ingenious and plausible 
stoiy which no Court would dream of doubt¬ 
ing. He has even fortified it by a little 
scrap of paper said to have bean sent to him 
by the firm of Hargowan Jiwandas on the 
27th of March 1908. His learned Counsel, 
making the most of a wretched case, was 
very vehement on the absurdity of suppos¬ 
ing I hat such great men as Hargowau Jiwan- 
das ano defendant No. 1 would condescend 
to forge a chit of that sort merely to sup¬ 
port a false story. This chit is Exhibits. 
The defendant’s story about it is that he 
owed the firm of Hargowan Jiwandas bet¬ 
ween Rs. 3,000 and Rs. 4,000 on that day. 

A client of Hargowan Jiwandas, named Imam- 
nddin, came in from up country requiring 
payment and apparently these two wealthy 
houses, the joint capital of which is pi'o- 
bably no less than ten or twenty lakhs of 
rupees, were put to great strain to pay off 
this humble client, Hargowan Jiwandas had 
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HO money, so lie wrote to defendant No. 1, 
whose cash balance on that day showed 
that he had at least Rs. 12,000 in hand, 
to send him Rs. 4,000 or as ranch more as 
he conld spare. That is the purport of the 
note Exhibit 8. The defendant No 1, to 

oblige his wealthy correspondent, immediately 

sends off his man to get Rs. 10.000 from the 
tottering firm of Laxman Rekhuji and re* 
ceives back, Rs. S.-'OO. Rupees 6,000 of these, 
he says, he sent to Hargowau Jiwandaa, but 
most unfortunately the up-country clietit 
Iraamuddin had got tired of waiting; so that 
the money was refused. All this urgency 
then setting in motion the resources of these 
two large firms, seems to have been quite 
supererogatory and illusory. Nor i.s it very 
apparent why, even if the story were true, 
the defendant No. 1 should not have sent 
Rs. 6,000 out of his cash balance of 
Rs 12.000, nor is it very apparent why, 
when the money was returned after five 
o’clock in the evening, he on his part did not 
at once return it to his very obliging uncle, 
Ramji Monsey. Least of all, in my opinion, 
is it apparent why he should liave so care¬ 
fully treasured up tliis perfectly useless 
letter from the year 1903 to the present day. 
Nothing was effected upon it. It could not 
have been evidence in any subsequent tran¬ 
saction between tlie firm of Hargowan 
Jiwandas and defendant No. 1, and I confe.ss 
that I entirely fail to understand under what 
particular guidance of providence defendant 
No. I was induced to preserve it so carefully. 
I have ray owu suspicions as to how and why 
that paper was opportunely produced in the 
course of these proceedings. The whole 
story, however, is so transparently false from 
first to last that it is a mere waste of time 
to pick it to pieces in greater detail. There 
can be not the least doubt that the story told 
by Ramji Monsey before the OfHcial Assignee 
is tlie plain and simple truth, namely, that 
he wanted to protect his kinsman, f)ie 
defendant No. 1, in respect of the hundii 
which the Bank held and whicli Ramji 
Monsey know very well his firm was not 
going to, because it could not, meet. If we 
add tlie interest and brokerage, we slmll 
find that the sum thus tlioughtfully remitted 
on the 21st of Marcii by the crumbling firm 
of Laxrnan Rekhnji inst covers tliat firms 
indebteduesi to ihe defendant No, l. There 
is a small surplus in favour of the firm of 


Laxrnan Rekhuji which the defendant No. 1 
admits. If in these circumstances a payment 
of thi.s kind is not a case of fraudulent 
preference, I confess T do not know what is. 
The firm w’as not only in insolvent circum¬ 
stances but actually insolvent to all intenf.s 
and pill poses wlien by a fraud upon innocent 
people in the Bazaar it made (his last, despe¬ 
rate effort to put the defendant No. 1 in 
funds before it finally went cra.sli. Twenty- 
four hoviis later the fiim of Laxrnan Rekhuji 
conld not possilily raise the money to pay 
the defendant No. 1. That money had come 
out of the pockets of innocent people. I 
have not iii my own mind the very slightest 
doubt hut that the defendant No. 1 was 
himself a party to that fraud. It is not 
necessary to find so in order to make good 
the plaintiff’s present claim. But the facts 
are such, and the evidence given both by 
Ramji Monsey and defendant No. 1 is such, 
that I think it right to state tliat that very 
emphatically is my conclusion. 

Entertaining this opinion, I must decree 
the plaintirt’s claim with interest at 6 per 
cent, per annum from the date of the adjudi¬ 
cation up to judgment. 

i’osts and interest on judgment at 6 per 
cent, per annum. 

Suit decreed. 

Attorneys for the Plaintiff; Messrs. 
llndltowii., Kamdar and Chhotubhai. 

Attorneys for the Defendants: Messrs. 
Bhdishankar, Kauga and Oirdharhl. 


ALLAHABAD HIGH COURT. 

First Civir, Appfal No ck 1911. 
Fehiuary 4, 1918. 

Present: —Justice Sir Henry Griffin, Kr.. and 

Mr. .lustice Chamier. 

SHAIDA ALI—Plaintiff—Appellant 

versus 

PHULLO AND ANOTHER—DEFENDANTS — 

Respondents 

Limitation Art flX of lOOS;, Sch. I, Art. mSuit 
for m!ilikiiiia allotcanci' as chargenhh on property— 

[jimitalinn. 

\\ lu'ro tin* plaintiff to rocovor malikana al- 

lowaiK't* for 11 years and asked tor a decree again.st 
tho property on wliich that allowance was cliargeable: 
llchl, that Article 132 of the Limitation Act would 

apply. 



64 


INDIAN CASKS. 


[1913 


CHINTAMONI DDTT V. JOQESHUR BHATTACHARTA. 


Kallar Roy v. Oanga Perfihnd Singh, .*^3 C. 998, dis- 
tin"\iisbed. 

First appeal from a decree of the Ad¬ 
ditional Judge of Moradabad. 

Mr. A. R'lidar, for the Appellant 

The Hou’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 

JUDGMENT.—This is plaintifT’a appeal 
arising out of a suit to recover eleven years’ 
arrears of mi\lik<ina. The plaintiff asked for 
a decree against the property on which he 
says the moUkana allowance was chargeable. 
The C^ourt below has given him a decree for 
Rs. 67 3*4 only. In appeal to this Court, it is 
pointed oat, on behalf of the appellant, that 
the Court below, in making its calculation, 
has made an obvious mistake and that the 
sum due to the plaintiff-appellant on the basis 
adopted by the Court below should be 
Rs. 26'2-12 5, to which should be added 
Rs. 18-0 Oon accountof hhent. Thedefendants- 
respondents have Bled objections and it is con¬ 
tended on their behalf that the suit is barred 
by time. Reliance is placed on Knlhir Boy v. 
Qanga Pershad Singh (1). In that case, the 
learned Judges refused to apply the provisions 
of Article 132 of the Limitation Act, the reason 
being that in the particular case before them 
the plaintiff had not asked for a decree 
against the property chargeable with mali. 
kana. In the present case, the plaintiff asked 
for a decree against the property, although 
the Court below has not granted it. The 
explanation to Article 132 leaves no doubt as 
to the period of limitation applicable to suits 
of this nature. M^e allow the appeal so far 
that in lieu of the decree for Rs. 57.3-4 
passed by the Court below, we substitute a 
decree for Rs. 280-12-5. Parties will pay and 
receive costs in proportion to failure and 
success in both Courts. The cross-objections 
are dismissed with costs. 


(1) 33 C. 998. 


Appeal allowed. 


CALCUTTA HTGH COURT. 

Seconp Civil Appeals Nos. 1609, 1623 and 

1624 OP 1910. 

February 5, 1913. 

Preseyit'. —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

CHINTAMONl UUTT and another— 
Plaintiffs—Appellants 
rersus 

JOGESHUR BHATTACUARYA and 
OTHERS—Dependants—Respondents. 

Landlord and tenant —Patni— Suit for possession of 
land included in patni —Defence that land in suit is 
lakhir.ij — Onus of proof — Limitation—Adverse posses¬ 
sion — of possession—Nonpayment of rent—Setting 

up lakhiraj title necessary. 

In a suit by a patnidar for posse.ssion of lands con¬ 
tained in the ambit of tho jxifni, tlie onus of showing 
that tlie lands are lakhiraj and not mal lands, lies 
upon the defendant. The plea of limitation in such 
u Suit depends upon the doctrine of adverse posses¬ 
sion and not upon want of possession by the plaint¬ 
iffs. 

Snshi Bhusan D'lkshi v. Mahomed Mafain, 4 C. L. J. 
548, followed. 

Abhoy Churn Pal v. Rally Pershad Chatterjee, 5 C, 
949; 6 C. b. R. 260, distinguished. 

The mere non-pay ment of rent would not constitute 
adverse possession. The defendaot must show that 
he set up a lakhirai tide adverse to the zemfndnr and 
the pa/mdur for more than 12years before the insti- 
tution of the suit and that he has been holding ad- 
versely since, and he must show that in respect of 
each plot in suit. 

Appeal from the decree of the Sub Judge 
of Hooghly, dated January 3l8t, 1910, affirm¬ 
ing that of the Munsif of Ararabag, dated 
April 27th, 1909. 

Babus Dtoarka Nath Chakravartt and Tarak 
Chandra Chakraiiarti, for the Appellants. 

Babas Soroshi Charon Mitra^ and Sarat 
Kumar Mitra, for the Respondents. 

JUDGMENT.—It is perfectly clear that 
the onus of proof in this case has been 
wrongly placed in both the Courts below. 
Their attention does not appear to have been 
called to the case of Sashi Bhusan Bakshi v. 
Mahomed Mat'iin (1), which is precisely in 
point. The case relied on by the learned 
Munsif. Abhoy Churn Pal v. Rally Pershad 
Chatterjee (2), was a case of a very particular 
nature, where resumption proceedings had 
been taken in respect of all the land in suit, 
and notwithstanding those proceedings, the 
defendant had continued to hold possession, 
which possession was held to be adverse. 

(1) 4 C. L. J. 548. 

(§) 5 C. 949i 6 C. L. R. 260. 
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Bat io this oase, the case has been decided 
upon the andinj? that the plaintiff has failed 
to prove his title and that there is absolutely 
nothing to show that the plaintiffs or their 
lessor ever held possession of the land in suit 
in any way within 12 years prior to the suit. 
Now this is not a sound basis for decision. 
The onus of showing that the lands which 
are contained in the ambit of the patni are 
1‘ihhiY'ij and not ^nal lands lies upon the de¬ 
fendant, and this is a case in wiiich tlie 
plaintiffs have not as in an ordinary suit for 
ejectment to establish their title. Secondly, 
the plea of limitation depends upon the 
doctrine of adverse possession and not upon 
want of possession by the plaintiff. This 
also is a matter which under the circum¬ 
stances of this case it is incumbent upon the 
defendant to prove affirmatively in respect 
of every plot which is claimed by the plaint¬ 
iff. The jmlgments of tlie lower Courts shovv 
that these plois vary as regards their inci¬ 
dents. There are tanka, there are waste 
lands, there are cultivated lands, there 
are homestead lands, there are lands of 
many descriptions; and it is quite po.ssible 
that the defendants during the time of 
their patni got into possession of this land 
without payment of rent and have not been 
paying any rent since. The mere non-pay¬ 
ment of rent would not constitute adverse 
possession. They must show that they set 
up a lakhtraj adverse to the zemindar and 
the patnidar 12 years or more than 12 years 
before the institution of this suit and that 
they have been holding adversely since and 
they must show it in respect of each of these 
different plots. 

It has been strenuously urged that although 
the onus may have been wrongly placed, the 
learned Judge in the Court below has fully 
considered the evidence and has set out the 
facts which show that the defendants suffici¬ 
ently discharged the onus that lay upon 
them. Particular stress is laid on his find¬ 
ing in connection with the Record of Rights 
but we do not find that he is at all clear as 
to whether every one of these plots was en¬ 
tered in the Record of Rights as hikhirnj or 
claimed in the Settlement proceedings as such 
to the knowledge of the Maharaja of Bur- 
dwan. The finding, "furtlier the Record of 
Rights in connection with this mahal was 
prepared at the time the Maharaja was in 
hhas possession and eyen then the de¬ 


fendants set up their lakhirai right to 
all the disputed lands which they were 
proved to be in occupation of" is a 
vague and unsatisfactory finding. We do 
not know whether they were found in 
occupation by the Settlement Officer; we do 

nob know what be recorded against each 

plot. 

The case must go back for re-consideration 
on the evidence now on the record, bearing in 
mind that the onus on both these points is on 
the defendants, and that a separate finding 
must be come to with respect to each of the 
plots claimed in the plaint The appeal 
is decreed in tliese terms: the judgment and 
decree of tlje lower Appellate Court are set 
aside and the case is remanded for decision 

according to the directions contained in this 
judgment. 

The costa will abide the result. 

This judgment will govern Appeals 
Nos. 162.3 and 1624 of 1910. 

Appeals allowed; Gases remanded. 


ALLAHABAD HIGH COURT. 

First Appeal krom Order No. 146 op 1912. 

February 4, 1913. 

Present: Justice Tudball and 

Mr. Justice Rsfique. 

GANGA NARAIN— Opposite Side— 

Appellant 

versus 

K A U VSILL A— Appf.iOANT — Respondent. 

(Jnardians and Wards Act (I'lII of IS90J, $ 26 — 

Removal of father from gwtrdianshif) —Neglect of edtica- 
tion of minor—Grounds for removal. 

A fjxtljer was appointed guardian of the person and 
the property of liis minor sons. 

lie liad precarious means of living, laid claim to 
his minor sons’ money, neglected their education, 
and took another wife: 

Held, that from the point of view of minor’s wel¬ 
fare, the father was not a fit person to aot as guar¬ 
dian and should be removed. 

First appeal from an order of the District 
Judge of Allahabad. 

Mr. A. P. Dube, for the Appellant. 

The Hoii’ble L)r. Tej Bahadur Sapru, for 
the Respondent. 

JUDGMENT.—The appellant, Ganga 
Narain, is a man who used to reside 
in tliis District even in his youth in the 
house of his father-in-law. Daring th^ 
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life-time of his wife, his father-in-law used 
to deposit money either in the name 
of the appellant’s wife or her children. 
On the death of the wife, appellant applied 
to be appointed gruardian of the person and 
property of his minor children. His object 
was to deal with the money, which was 
in deposit in the Bank of Bengal and the 
Post Office in the name of his wife. There 
was another deposit in the Post Office in 
the name of his minor son. In his appli¬ 
cation for Eruardianship, he made no mention 
of this. He was appointed guardian of the 
person an 1 property. His raother-in law 
applied to the District Judge to have him 
removed from the post on the ground that 
he was attempting to take possession of the 
minor’s property, that he had neglected his 
children, all of whom had died except one 
son, that the latter’s education was totally 
neglected and lastly that the guardian had 
removed himself and the minor out of the 
jurisdiction of the Court. In reply the 
appellant asserted a title in himself to all 
the property, which stood in the name of 
the children. In the course of hearing, he 
expressed a wish that the property might 
be deemed to belong to his son. To the 
question as to what steps he took to educate 
his SOD, he gave a reply which shows 
most clearly that he has totally neglected 
his child in this matter. He admits that 
he removed himself and the child from the 
limits of the jurisdiction of the Court and 
it is clear that he is a man whose means 
of livelihood are precarious. He has taken 
a second wife. On these grounds, the 
Court below has removed him and has 
appointed the grandmother as guardian of 
the remaining son. Musam-nal Kannsilla is 
possessed of ample means and is quite 
willing to undertake the costs of education 
and bringing up without tonching any 
money that belongs to the minor. From 
the point of view of the minor’s welfare, 
there can be no two opinions that the 
appellant is not a fit person to act as a 
guardian whereas Musammat Kannsilla is 
In our opinion, the order of the Court 

below is a proper one. We dismiss the 
appeal with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1503 op 1911. 

March 18. 1913. 

Present' —Mr. Justice Beachcroft and 
Mr. Justice Chapman. 

RAMESHUR MITRA and others — 
Defendants—Appellants 

versus 

NUT BEHARI GUIN and others— 
Plaintiffs— Respondents. 

Easemenl — JJser as oj right—Oixus on plaintiff — Pre» 
sumption from user—Question of fact. 

In a suit oncler section 20 of the Limitation Act, 
theonns is on the-plaintiff to prove that the naer %vas 
as of right. But the presumption to bo drawn from 
user must always be a question of fact depending on 
the circumstances of each case. 

Shaikh Khoda Buksh v. Shaikh Tajuddxn, 8 C. W. X. 
359, followed. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated March 8th, 1911, confirm¬ 
ing that of the Mnnsif of Katwa, dated Sep¬ 
tember 27th, 1909. 

Babu Naresh Ohandra Sinha^ for the Ap¬ 
pellants. 

Baba Bipin Behari Ohosh^ (Junior), for the 
Respondents. 

JUDGMENT.—The parties to this litiga¬ 
tion are neighbours. The defendants own a 
tank at the edge of which the plaintiffs’ 
house is situated. The plaintiffs brought 
two suits, one for recovery of possession of a 
strip of land on the bank of the tank and the 
second for a declaration that they had a right 
of easement to use the water of the tank 
by a ghat situated at the south-east corner. 
Both the suits were decreed by the first 
Court and the decision of the first Court was 
upheld by the Appellate Court. 

In the present appeal, we are concerned 
only with the suit which asked for the de¬ 
claration as to the right of easement, the 
other suit being concluded by the findings 
of fact. The Subordinate Judge has found 
as a fact that the use of the ghat in question 
was enjoyed openly as of right for a period 
of over 20 years. 

The first ground taken on appeal is that 
the learned Subordinate Judge has mis¬ 
placed the onus. The passage objected to 
is this:— The ghat was enjoyed openly and 
there is no evidence on the other side to show 
that there was any interraption and as their 
possession is not said to be permissive, it 
mast have been oat of right.” It is objected 
that here the Subordinate Judge has placed 
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the onus on the defendants of proving that 
the use of the ghat was permissive, and re¬ 
liance has been placed on the case of Shaikh 
Kho-ia Buksh v. Shaikh Ta'mddin (1). No 
doubt, that case is an authority for the pro¬ 
position that in a suit under section 26 of the 
Limitation Act, the onus would be on the 
plaintiff to prove that the user was as of 
right. But, as tlie case quoted shows, the 
presumption to be drawn from user must 
always be a question of fact depending on 
the circumstances of each case. In the case 
before us, the defendants in their written 
statement said that the plaintiffs had never 
used this ghat. Now that user for 20 years 
has been found against them. They wish to 
take up the inconsistent position that this 
user has been permissive. In the circum¬ 
stances, we are of opinion that the Subordi¬ 
nate Judge was perfecMy justified in saying 
that the user of this ghat must have been as 
of right. The fir.st ground taken, therefore, 
fails. 

The second objection urged is that the 
effect of the decree is to prevent the defend¬ 
ants from filling up the tank. As to the right 
of filling up the tank, we express no opinion; 
for it appears that the issue which dealt 
with the question of filling up or ob¬ 
structing the ghit was not pressed, as there 
had been no obstruction. The decree of the 
Munsit as it stand? g)es beyond the relief 
that was asked for, and the findings of the 
lower Court. On behalf of the respondents, 
the request that there should be an amend¬ 
ment of the decree is not opposed. 

The decree will, therefore, be amended in 
this way, namely, that the plaintiffs will be 
declared to have a right of easement to use 
t\iQ ghat for the purpose of drawing water 
from the tank for the purposes mentioned 
in the plaint. A decree to this effect will 
be substituted for the decree of the lower 
Court. Subject to this modification, the appeal 
is dismissed. 

The respondents are entitled to their costs 
in all Courts. 

Decree modified. 

(1)8 0. W.N. 359. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1207 op 1911. 

January 4, 1913. 

Present: —Mr. Justice Chamier. 

SRI THAKURJI MAHARAJ and others 
—Defendants—Appellants 

versns 

LACHMI NARAIN— Plaintiff— 

Respondent. 

J^and Revenue—Covenant running U'ith land — Ven¬ 
dor and purchnsei—Agreement to reserve land revenue 
free—Enforcement of agreement. 

lu 1833, the owner of a certain zcmindari transferred 
it with an agreement that tlie transferor should re¬ 
tain 50 bigha’i out of it and the transferee should pay 
the whole of the land revenue including that of 50 
highas reserved. Both the zeminduri and the trans¬ 
ferred portion passed through a number of hands: 

Held, (1) that the agreement did not run with the 
land and the transferees of the vendee were not 
bound by the agreement for all time to come; 

(2) that the reservation of the land could not be 
treated as a revenue free grant which would remain 
in force uniil resumed. 

Nanbnt Singh v. Narain Singh, 4 A. L. J. 807; A. W. 
N. (1908) 27, distinguished. 

Second appeal from a decree of the 
Additional Judge of Bareilly. 

Mr. Sawhny, for the Appellants, 

JUDGMENT.—This appeal arises out of 
a suit brought by the respondent against 
the appellants under section 159 of the 
Agra Tenancy Act. The respondent is 
lamb'idar of a mahal which includes 50 
highas held by the appellants and he has 
paid to Government the revenue assessed 
upon those 50 highas. The appellants* 
defence was that they are entitled to hold 
the land free of revenue under an agree¬ 
ment made in 1833. It appears that in 
1833, one Debi Prasad, who was then owner 
of the zemindari, transferred the whole of 
it to one Dalganjan, except the 50 highas 
which he retained for himself, it being 
agreed that Debi Prasad was to pay no 
revenue for the land and further that he 
was to receive Rs. 12 per annum from the 
transferee. Both the zemindari and the 50 
highas have passed through various hands 
and there has been a partition under 
which part of the 50 highas fell into one 
mahal and the zemindari into another mahal 
of which the respondent i^lambardar. Res¬ 
pondent occupies the position of Dalganjan, 
as regards that portion of the 50 highas 
which is his in the mahal. The question 
for decision is whether the agreement of 
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1833 is still ia force between the parties 
to this suit. In a suit between the appel¬ 
lants and the limlardar of the other mahal 
It has been decided that the agreement is 
still binding as between the appellants and 
that lambardar and it is contended that that 
decision renders the question res judicata. It 
13 obvious that the question is not res judicata 
■D the present case, for the respondent was 

not a party to the case in which the deci¬ 
sion was pronounced. Apart from the de¬ 
cision which IS that of a Subordinate Court 
It appears to me that the question is free’ 

of agreement 

of 1833 runs with the land and can be 

enforced for all tome by the owner of any 

portion of the 50 bighas against the owners 

n h!r H '=°'“'non law in cases 

other than those between landlord and tenant 

tak'e ad"™ 0 differently, the right to 

ake advantap of covenants made with the 

with th°i I which they relate runs 

theV^d ^'’'^t“‘ <=>'-cnmstances, but 

of iLd to 

with 7 ", does not run 

with the land at law. This seems tube the 

law in India under section 55 (2) of the 

IroT’ "hich'n^Uer: 

provioes that the burden of a oonvenant 
shall run with the land e.vcept as between 
landlord and tenant (see sections 108 and 
109). . In equity a covenant is not said to 
run with the land The equitable doctrine is 
that a person who takes with notice of a 
covenant rs bound by it but this applies 
only to restrictive not to affirmative cove¬ 
nants, and this seems to be the law in 

tion 4 nTih'’"m‘^° ^“tinn 11 and sec 
tion 40 of the 1 ransfer of Property Act 

Here we have in effect a personal under¬ 
taking by a transferee of land that he will 
pay the revenue on certain other land and 
there is no stronger reason for holding that 
the undertaking is annexed to the land 
ransferred than for treating it as annexed 
to any other land bobngiog to the transferee 
at the time of the transfer. It seems to me 
impossible to hold that the owners, however 
numerous they may be, of the land transferred 
in 1833, are for s^ll time burdened with the 
liability to pay the revenue of the 50 bighas 

d'stingniahable from that 
of Naubat bingh v. Narain Singh (1), where 


the agreement was one between a superior 
and an inferior proprietor and was held 
binding’ upon them. Nor can the case 
be treated as if a revenue-free grant, had been 
made by Dalganjan to Debi Prasad, which 
could be resumed by the latter or his represen¬ 
tative and should be treated as being in 
force until resumed by proceedings taken 
under the Tenancy Act. The point has been 
decided more than once in Oudh. I am not 
aware of any decision on the point in this 
Court but it seems clear to me that the 
appellants cannot treat tlie undertaking of 
Dalganjan made in 1833 as a covenant annex¬ 
ed to the zemind iri and enforceable against 

the owners of it for all time. It is not sug- 
gested that the respondent is the heir of 
Dalganjan. The appeal is dismissed. 

Appeal dismissed. 


(l) 4 A. L. J. 807; A. \y. N. (1908) 27. 


MADRAS HIGH COURT. 

PtK.sT Appeal No. 199 op 1910, 
February 10, 1913. 

Present: —Sir Arnold White, Kt., 

Chief Justice, and Mr. Justice Ty.ibji. 

MU I'H AM.U AL — Plaintiff—Appellant 

versus 

The SECRKFARY op STATE for INDIA 
IN COUNCIL, THROOGU THE COLLECTOR op 
TINNEVELLY — Dependant— 

Respondent. 

iladras Revenue Recovery Act{llof 1864^. oS—Juris- 
<liclt07t of Civil Court — Ittferprefntion of statutes — 
Divided estate” —Portion of mittii nc 7 Utrei by Govern- 
tnent-Suit against Government for contribution 
toioards assessment — Maintainability—ZIadras Per¬ 
manent Settlement Regulation (XKV oj 1802.^, 

ss. 2, S—Madras Land Revenue Assesstnent Act (I 
of 187G1. 

Certain laud, acquired by Gov'ernment by adverse 
possession a<?ainst the owner thereof, was alleged by 
the plaintiff to have formed part of his tniita, paying 
assessment to Government. In a suit by the plaintiff 
mittadar, for the refund of a proportionate portion of 
the amount paid by him as one year’s peisheush on 
the entire mitta and a declaration that ho is only 
liable to pay proportionately to the extent 

of the dovy in his posses^sion: 

Heldy < Per XVhitey C. J.^ affirming the order of the 
loioer Courtly that a Civil Court had no jurisdiction to 
fix the proportionate pei$hcnsh payable by the plaintiff 
to Governmeot, 

Section oS of Act II of 1S61 is a bar to such a suit 
and this enactment is a general one and not 
restricted to questions arising in proceedings under 
that Act* 
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Tho words ‘divided estate’ iii that section ou 
nob to be construed to have a restricted or technical 
moaning. 

Though the Courts may apportion tho assessment 
as between co-sharers, yet tho Courts cannot have 
jurisdiction, by severing tho capacities of Government, 
to apportion tho assessment as between tho mittadar 
and Government since tho effect of that would bo to 
exercise a right which tlio Legislature has takeix away 
from the Courts by section 58. 

Mdharajah of Viziana^amiii v. Rajah Sctrucharla 
Soinnsekhararaz, 2G M. GSb; 13 M. L. J.83{1’\ li.), dis¬ 
tinguished. 

Fer Tyabji, J.— Tho prayer for declaration in res¬ 
pect of future peishcuith cannot bo granted even as 
a declaration for contribution by Governmeut towards 
that liability as that would directly alter the assess¬ 
ment lixed on tlie laud which tlie Courts have no 
jurisdiction to do. 

Tlie claim for refund of a proportionate portion of 
tho amount already paid by tho auftadar stands on a 
different footing and can bo maintained in a Civil 
Court. 

Such a claim is in effect a claim for contribution 
from joint owuer and arises after payment of the 
assessment and recognises the propriety and validity 
of such payments and, consequently, there is no inter¬ 
ference with the rights of Government. 

If tho Secretary of State can actpiire land by ad¬ 
verse possession like a private individual, he must 
hold tho land with tho sanio incidents as a private 
individual. 

In construing a particular section of an Act, wo 
must look at the whole Act and it is necessary to 
consider tho context in whicli such section occurs. 

Maharajah of Vizinnaijarain v. Rajah Sefrucharln 
Somanekhararaj, 2G il. G8G ; 13 il. L. J. 83 vF- l^-)> 



followed. 

Section 58 of Act II of 1864 has no application to 
such a claim and the words ‘divided estate’ have a spe¬ 
cial meaning under that section. 

Tho words “ in tho portions of a divided estate ’ in 
section 58 of Acv II of 1864 qualify tho words haul 
rovonuo payable to Government. 

Tho words “divided estate” in section 58 must bo 
construed so as to have reference to such a division of 
the estate alone as is contemplated in tho rest of tlio 
Act. Tho words have no reference where the estate 
has become divided by one portion of it having been 
acquired by a third person through adverse posses- 

Enactments which take away tho jurisdiction ol 
Civil Court must be strictly coustriied. 

Section 58 can be no bar to a Civil Court appor¬ 
tioning tho assessment whicii is admittedly duo to 
tho Government on tho whole of a particular mitta, 
when such apportioning is made for tho purpose of 
deciding in what portions that total assessment has 
to bo borne by two or more persons, who have become 
owners of portions of such a mittn. Tho section can 
have no application to the rights of joint holdots of 
land amongst themselves as distinguished from tho 
liability of each of them jointly and severally to pay 
tho whole assessment to the Government. 


Appeal against the decree of the Court of 
the Subordinate Judge of Tinnevelly in Ori¬ 
ginal Suit No. 57 of 1908. 


Mr. fj. A. QoviTi'iaraghav.i Aigar, for the 
Appellant. 

The Qoverument Pie flier, for the Respond- 
eut. 

JUDGMENr. 

White, C. J., —The Subordinate Judge has 
held that the pKinlitf’s claim to recover 
possession of the land, which the plaintiff 
says, forms part of fhe VoWim Miifa sold 
to his predecessor-in-title in about 1867, is 
barred by limitation. On appeal, Mr. Go- 
vindaraghava Iyer lias not contested this 
finding. 

The only question we have to consider is 
whether, in the events which have happened, 
the plaintiff is entitled to a refund of a por¬ 
tion of the amount paid by liim as one 
year’s peishensh, and a declaration that he 
is only liable to pay pthhcnsh to the amount 
of Rs. 535 odd and not Rs. 82-3 odd. 

The plaintiff’s case is that Rs. 8:23 is the 
assessment ou the mitta sold to his prede¬ 
cessor-in-title, which included certain lands 
which are now in the possession of Goveru- 
inent. The defendant's case is that these 
lands were not included in the mitta and 
tiiat tlie assessment was fixed with reference 
only to the lands uow in the possession of 
the plaintiff. 

In tlie view taken by the learned Judge, 
it was not necessary for him to record any 
finding on the question raised in the first 
part of the 4th issue, i. e., —Whether the 
land in question forms part of the plaintiff’s 
Vallim MiYtu? He held that he had no 
jurisdiction to decide the latrer part of the 
4rh issue, viz., what is the proportionate 
pehhcnsh on the plaintiff’s Vallum Mitta? 
There is no specific plea as to the jurisdiction 
of a Civil Court—and the question does not 
seem to have been raised in the issues. This, 
however, was not made a ground of appeal 
and tho question was folly argued before us. 

For the purposes of this question, I as¬ 
sume that the land in question originally 
formed part of the Vallam Mitta and that 
the assessment was fixed with reference to 
this land as well as with reference to the 
land which is now in the possession of the 
plaintiff. The Government have acquired a 
title by prescription to the land in question. 
In these circumstances, has a Civil Court juris* 
diction to fix the proportionate peisheush pay. 
able by the plaintiff ? I think not. 
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We have been referred to flection 8 of 
Regulation XXV of 1802, a Regulation which 
mpcflefl refltriction on alienations in the in- 

rn" 1/^1 [See Vizianog. 

ram Maharajah v. Suryanaragana ( 1 )J 

The laflt paragraph of section 3 of the Re- 

gnlation has apparently no application to 
this case. Section 8, except in so far a" it 
indicates the general policy of the law does 

qltTor - ‘he 

“ no'^ourf of°^-f ‘hat 

anthori^^^o takl'' 

decide any qaestion as to'the r'alfoTla "d 
revenue payable to Government, or a! to 
the amount of assessment fixed Z , Z 

.Tdt". 

•ri.™ i, p.d “,b. 

had the advantage of ro ri- I have 

that the words C he r’ 

estate” quaS th;';o'’rt 

payable to Government ” I Revenue 

Legislature intended to dro ‘^°“ht if the 

tion between “rate” anH ^ distinc- 

did not and ifTe words 

of a divided estate” are to h ^ 

qualifying the words “land ta 

to Government,” the latter paTof 

tloa would seem to be rednnri^ of the sec- 

if these words do qualify the" O'Neil 

reyenne payable to Government 

think we ought to give the woHs ”h rl 
estate” a restricted or divided 

Act I of 1876 maCrroW:r “r'“"■ 

assessment when a portiorT «sParate 

been alienated. Urder this / 
lector is to apportion the a 

alienated porUon A person 

the apportionment may apoeal hy 

of Revenue and the order'^T thV B 
to be final. A person aggrieved bv i^'l 
of separate registration being 
not made, may sue in a 
declaration, but as I read th ^ 

does not give a Civil Court 
deal with any question of apportionmenr 


[isi3 


W 9 M. 3071 13 1. A. 33. 


Mr. Govindaraghava Aiyar has contended 
that the equitable doctrine of contribution 
applies and that the plaintiff can call on 
Government, in their capacity of owner of 
land on which he has paid assessment, to 
contribute their propoi tionate share. In 
setting out the grounds on which the ease 
ilaharainh of V iuanagaram v. Raja ■<!ehu- 
Charla f^omasekhararaz (2) was referred to a 

tV i in°o '’ Iyengar, J., observed 

that the doctrine of contribution applied when 
the arrears of revenue had not been paid 
to Government by the plaintiff but had 
been realized by the Collector under the 

Revenue Recovery Act from the income of 
the plaintiffs share after it had been regis- 
tered as a separate estate. It may be that 
this would involve the apportionment of 
the assessment as between two oo-sharers. 
but in that case there was no question as 
to the amount of the assessment as fixed 
by Government, which is the question now 
raised before us. I do not think we can 
sever the capacities of Government and say 
that we have jurisdiction to apportion the 
assessment as between the plaintiff and 

thrrT®“‘ >n their capacity of owner of 
the land, since the effect of so doing would 

be to exercise a right which I think the 

Legislature has taken away, viz., the right 

o fix the land revenue or apportion the 

assessmeut payable to Government. 

clnfliln'®^ right in his con- 

^ZoosZ 

anlja??;. Parposes cf the present 

L":uLs I' ® 

sev^^I that she has for 

resnect Past been paying peishcush in 

tr the !l r io the schednle 

part of f alleges, formed 

Mi«a standing m her name, and which land 
beL Lt ^f K held to have 

years and L 

sion into th passed by adverse posses- 
the kT °'!b®«hip of the defendant, 

not i^nte t"^ '^he plaintiff does 

not^ntestnow therigh‘ of the defendant 

«ks that®?®?'■? ‘h® lands, bat 

Mks that ,t should be declared that inas- 

“aoh as she has been paying peizhcush in 
(91 26 M. 656; 13 U. L. J. 83 (F. B.) 
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reapeot of the whole of the Vallam Mitta 
estate, such payment is in excess of the 
araoant validly leviable from her, and that, 
in future, a smaller amount of peishcush 
should be levied than has been levied in 
the past, viz.t that the amount of the 
peishcush levied from her, in respect of the 
said lands, should be deducted from the 
total amount of the peishcush levied in 
respect of the Fa//airt estate and that 

she should be charged with peishcush in pro¬ 
portion to the lands lield to be actually in 
her possession. 

It is argued on behalf of the defendant 
that no Civil Court has jurisdiction to con¬ 
sider the questions which must be adjudicat¬ 
ed upon as a necessary preliminary before 
the plaintiff can be given the reliefs she 
seeks. The learned Subordinate Judge has 
upheld this contention of the defendant, 
and dismissed the suit, without recording 
any finding on the point whether or not 
the said lands originally formed part or 
were included within the limits of the 
Vallam Mifta estate, which stands in the 
name of the plaintiff, and in respect of 
which she has been paying peishcush. The 
question argued before us, therefore, has 
reference entirely to the point whether, 
assuming that the said lands did form part 
of the Vallam Mitta estate, the suit will 
lie. 

For the purposes of making out that 
there is jurisdiction in Civil Courts to enter¬ 
tain this suit, the learned Pleader for the 
appellant stated that his case is that the 
plaintiff is entitled to have a finding on the 
question whether, as a matter of fact, the 
said lands originally formed part of the 
Vallam Mitta estate or not, for this reason, 
that if this Court should come to the con¬ 
clusion that the plaintiff is paying peishcush 
in respect of lands which she has not been 
bolding, and which she is not any more 
entitled to hold, then such a finding, ihough 
not in itself binding upon the Kxecutive 
Authorities, will strengthen her claim before 
them if she applies for a proportionate 
reduction of the peishcush payable by her. 
For the purposes of this part of his argu¬ 
ment, the appellant’s Pleader admits that, 
even if the facts were proved to be as 
alleged by the plaintiff, this Court would 
have no power to grant the relief claimed 


on the basis of their existence. Under tliese 
circumstances, there seems to be little doubt 
that the question cannot be litigated in the 
Civil Courts. Indeed the appellant’s Pleader 
himself did not press this point. He. how¬ 
ever, contended that even if he is not 
permitted to prove the fact tliat the said 
lands formed part of the Vallam Mitta estate 
solely in order that he may be able to 
base on such a finding an application to the 
Revenue Authorities for reduction of the 
assessment, nevertheless admittedly there is 
jurisdiction in the Court to order that one 
of two or more persons, who were joint 
holders of the same mitta, should contribute 
proportionately towards the peishcush the 
whole of wliich has been levied from the 
other joint holder or holders and it is argued 
that one of the reliefs that the appellant 
seeks, [riz., under prayer (2) of the plaint] 
is in effect a prayer that the defendant should 
be ordered to contribute towards the peish- 
cush that is due on the Vallam. Mitta estate, 
which, for the purposes of this appeal, must 
be assumed to be owned partly by the defend¬ 
ant and partly by the plaintiff. That the 
Court has power to order one of several joint 
owners to contribute towards the payment of 
the assessment which has been discharged 
by another joint owner was decided in Maha> 
rajah of Vizianngaram v. Rajah Setrucharla 
Somasekhararai (2) and we have been referred 
in particular to the remarks of Mr. Justice 
lihashyam Iyengar on page 693 to the effect 
that the right to contribution is “bottomed 
and fixed on general principles of justice and 
does not necessarily spring from contract.” 
Those remarks were made when he was 
considering whether the claim to contribu¬ 
tion was in any manner affected by the fact 
that the claimant had not himself paid the 
principal sum in respect of which contribu¬ 
tion was claimed, but that such sum had been 
realized by the Collector from the income of 
the claimant’s share after it had been regis¬ 
tered as a separate estate, and the Court 
came to the conclusion that the said fact did 
not affect the claim. It was assumed that 
the right to contribution existed where the 
whole sum had been voluntarily paid by the 
claimant. 

For the appellant, it is also argued that, if 
a claim can be made for contribution in 
respect of peishcush already paid, the Court 
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may make a declaration in accordance with 

prayer (3) of the plaint, viz., that in future 

the peishcush payable by the plaintiff should 

only be Rs. 537-7-6, which is the aum that 

remains over after deducting from the whole 

ot the yearly the amount claimed 

by the plaintiff by way of contribution in 
each year. 

The respondeat meets these arguments by 
referring to the Madras Permanent Settle¬ 
ment Regulation. 1802, sections 2 and 3 and 
the Madras Revenue Recovery Act. 1864, sec- 
tion 68 which, he contends, take away the 
jurisdiction of this Court to deal with the 
matters involved in this suit. 

It is admitted by the learaed Pleader for 

SeHle’’'’ Permaeenfc 

Settlement Hegulat.on is a bar to this Court 

altering the amonnt of assessment fixed 

herennder onanyUnd. It is also admitted 

that the assessment so fixed is leviable from 

every Portion of the land in respect of which 

It is fixed. On the other hand, it is clear 

that prayer (3) may in some respects have 

bation. The point was not taken before us 
whether a claim for contribution can validly 
be made 'n respect of earns not actually paid 
but for which there is merely a liability that 
will arise in future. 1, therefore. exprLs no 
opinion on that point. It is unnLssary 

for ^.^0'^*0^. assuming that a claim 

for contribation could lie iu respect of “ 

liability, It seems to me to be clear that to 
grant such a declaration as is olnim a • 

p»,.r (3) .„M, i. ;; 

.. Til'';'*"''- 

E’lss tl" u' 

concerned"' “ (3) 

It remains, therefore, only to h« r*r^« i 
whether the claim a;der;rayer(T) ■o/the 
plaint can be sustained as a claim LJ ^ f . 

bution, and if so, whether section 58*^of°the 

?olch f “ bar 

For the respondent, it is contended fh.. 

the claim under prayer (2) is no less a d • 

for alterieg the assessment than the cS 



under prayer (3). The two prayers are, 
ion ever, in their nature, essentially dis* 
tinguishabie in the parriculars above referred 
to, ttz., that prayer (2) is in respect of a sum 
of money already paid, and prayer (3) has 
refei^nce to future payments to be made to 
e Government. That distinction not mere- 
y removes the doubt whether the claim for 
contribution can arise in respect of a fature 
liability, but it also affects the very nature 

of the claim. For, where the so called con¬ 
tribution is claimed in respect of a sum to be 
pai as peishcush in future, it must neces- 
^rily have reference to a claim by the 
Government as Collectors of Revenue, and 
any interference with that claim must con¬ 
travene the provisions of the Madras Per- 
maoent Settlement Regnlation, where, on 
e other hand, the claim arises only after the 
assessment has already been paid [as in the 
case with prayer (2)], it seems to me to be 
clear (subject to two questions which I shall 
next consider) that there is no interference 
wi the right of the Government to levy the 
full assessment: the claim for contribution in 
e atter case arises after the assessment 
has already been fully paid, and is in fact 
Dased upon such payment, and on a recogni- 

tion of such payment having been valid and 
proper. 


* Lio iwarnea 


I ,, ouuurumate Judge hag deaifc 

with both prayers in the 14th paragraph of 

nis judgment; and he holds that one who 

acquires title to property by adverse posses- 

lon is lo the same position as an alienee and 

Am Land Revenue Assessment 

Act of 1876 rAct [ of 1876) is a bar to the 

ourts apportioDiQg the assessment in 
113 case as in any other case. But this 

prevent the Court 
apportioning the revenue as between 
owners of property even for the purpose 

hnMo.-^* much one of several joint 

mpnr fu ®®°^*’il>ute ' towards the pay- 

anr? fi? L as between himself 

whlh\ holders of the lands- 

iar 'I admitted that the Court has 

that +R ^ therefore, seems to me 

is fanu the Subordinate Judge 

^ failure on his part to 

amonnf'^*^f ^etween an apportionment of the 

hand » revenue where on the one 

of fhp ' apportionment refers to the right 

and wl to levy the assessment, 

and where, on the other hand, such an 
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apportionment is for a purpose f 
the light of the Government as OoUectoi 
of Revenue, as for instance for apportioning 

it between ioiat owners. 

The first of the matters winch L have 

above referred to as being necessary o be 
considered before the conclusion ^ 

reached, that prayer (2) must be taken to be 
in effect a claim for contribution from a joint 
owner and must be adjudicated upon as 
such is, whether the fact that the defendant 

in this suit is the Secretary of State affec s 

this point—whether, in other words, Gie 

distinction between a claim for the 
of the amount of revenue to be paid 
future to the Government and a claim t 
payment back of a portion of the revenue 

Lready paid to the Government disappeais 

:,here\he person frorn ""cm the payment 

hack is sought is the Government. It may 

well be argued, as it has been before us, that 
tho result of the two claims, so far as the 
parties are concerned, is exactly the same. 
Kor applying the reasoning to the present 

fact’ irthe one case the Governmerit never 

recovers more than Hs. 535.7-6 and in tli 
other case it pays back whatever has beeri 
recoveied in excess of that sum It seems 
lo me however, that the fact that the two 
claims have similar effects in the end is an 
accident, and that the claim against the 
Government as the holder of 1-d -- b 

“7Slt:’ii:^:irrhl;^:ngia:!d^'':he 

fCrjoi^ owner in this case is also the 
Collector of Revenue. If the Secretary 

,:r xrr:.,;: 

:SL::“r.i.:'r.. “.ra. •< •- 

peiehcush. 


nuestions which we are prevented from 
considering by the Madras 

Act 186.t, section 58. 1 he “'>‘ 0 '>"-n of lie 

respondent is that such a chum -'“'I-"";" 
Court to tix the rate of revenue payable to 
the Government and that there is no junsdio- 

tion to do so. 


The other point to which 7^;;^ 

tained is, whether a claim g t^ry of 


The section is as follows: — 

■‘58 No Court of Civil .ludicaturo shall 
have authority to take into cjnsideiation or 
dLide any qultion as to rate of land revenue 
payable to Government, or as to the amou 
assessment ffxed, or to be hereafter hxed 
on the portions of a divided estate. 

Had it not been for the rematks which 

have fallen from the learned Chief .lustice, 

I should have been inclined to doubt 

the words "rate of land revenue payable to 

Government" cm be held, even in an Act so 

ioartistically drafted as the 

have the same meaning as the words amount 

of assessment fixed;” the former expre.ssion 

ought it would have seemed tome, to be 
interpreted as having reference to the 

staiid7d according to which revenue is pay- 
able and the latter to the total sum at 
which the assessment is fixed, the one serving 
as a basis for calculating assessment and the 
other indicating the total arrived at, on such 

‘"’llT’whelherthe two expressions are to 
have the same meaning or different meanings 
in either case, it is to he determuied whether 
tl,e woids "on the portions a divided 

estate" qualify the clause laud revenue 
payable to Government." II qua i y 

[he said clause, the meaning of the section 

would seem to be that, in the case of portions 

of divided estate, neither the rate of land 
revenue nor the amount of assessnient shall 
be fixed by a Civil Court, and this interpre- 
mtiorleL to me to be most likely to give 
fall effect to every word in the section an 
to do least violence to any portion ot it. U 
will be observed that the doubt as regar s 
the interpretation of the section centres round 
two points, iirif, whether the two expressions 

‘rate of land revenue payable ’ 

and ‘the amount of assessment faxed have 

identical meanings, secondly, To be taken 

former of these expressions has t^o be taken 
in its unrestricted sense, or to be read 

qaalided by the words ‘m the case of 
of divided estate.’ As regards the first 
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point., 1 have already said that, in my view 
the two expressions ought to have ditFerent 
meanings attached to them. As to the 
second point, I think that the words, “in the 
case of portions of a divided estate” must he 
taken to qualify the drst clause also, and my 
reasons for so holding are as follows. If we 
give an interpretation to the hrst clause 
which would not restrict it to cases where a 
divided estate is concerned, it would imply 
that this particular clause has reference to 
matters falling beyond the scope of every 
other provision contained in the Act. When 
I come^ to deal with the meaning of the 
words “divided estate,” it will be necessary for 
me to consider the question how far, in con¬ 
struing a particular section which comes up 
for interpretation, the Court ought to take 
into consideration the provisions in an Act 
preceding or following that particular section 
and it is, therefore, unnecessary for me to 
dwell further on this point at the present 
stage, the more so, as it was assumed before 
ns that the clause in question does refer to a 
divided estate, the argument of the respond¬ 
ent’s Counsel being rather to the effect that 
under the circumstances of this case the* 
VaUam Mitta estate must be considered to 
be “a divided estate,” and in order to decide 
■what will be the proper contribution payable 
to the plaintiff in accordance with liis claim 
this Court would have to “take into consi¬ 
deration" the “rate of land revenue payable 
to Government on the portions of a divided 
estate” as well as the amount of assessment 
fixed or to be hereafter fixed on the portions 
of divided estate. Hence for the purpose of 
this appeal, it has to be considered whether 
in the circumstances stated above, the Vailam 
Mitta estate can fall within the description 
of “a divided estate.” There is no definition 
of a “divided estate” either in the interpreta¬ 
tion clause to the Act, or in any other 
section to which our attention has been 
drawn. It seems to me that, had there 
been nothing beyond the words of section 58 
to serve as a guide to us in giving a meaning 
to the words “a divided estate,” it might still 
have been a very doubtful question whether 
an estate could be considered to be a divided 
estate, part of which had passed out of the 
ownership of the person originally entitled to 
it, by his having been out of possession for 
over twelve years. But I agree that it 
might have been held in that case that 


[1913 

tlioogh the draftsmau did not perhaps have 
each a state of circumstances, as we are 
dealing with, distinctly present to his mind 
and though the words employed are not very 
ap o refer to euoh circnmstances, yet he 
must be taken to have meant to refer to all 
cases in which the estate ceases to form 

a whole, and wherever there is any division 

ell established, however, that in construing 
particular section of an enactment, it is 
uecessar.v to consider the context in which 

such section occurs. Tims Lord Blackburn 

remarks in Ttirquand v. Board of Trade (3)- 
In cons.raing this Act, of cou.se, like every 
other Act we must take the whole of the 
Act. together and as this is a very long Act, 

closely printed matter, it requires, in order 
ha we may be certain that we omit nothing, 
that we should ook carefplly at it altogether 

ShutfT''"'^r r olauses.” Again in 

llolta k'’ (.i)- I find that 
Montague Smith, J., delivering the judg¬ 
ment of the Court of Common Plefs 

y 1 J » said.— The language of the Iqt 

section may be sufficiently Urge to include 

benefit m t! Ti”°“ P™fi‘ or 

enefit to be taken and enjoyed from or 

sXcrof 

common’ Th ™ m^ht of 

L“rcL If "’’’■oh detioes 

elugh to "'O’ oo ■’ool't, wide 

notTn ’ t ; hot it i® 

not an apt or proper phra.se to designate a 

laur'^or^^a*^ in* exclusive pasturage of 
Zht Z tT ®od exclusive 

landL We Tin^r^he 

section ought not to 

prrv-3lr7f7h:' Aer-'T? ‘rh77L“r 

at the me’aning '^f “thTZd^o'thTiro! 

♦mn he was constraing. “having regard 

L.^sa P- 55 L. J. Q. B. 417, 55 

L. J. c'’p^209mi'T^' ot PP- 709. 34 

2S L. T. 961; 20%'. HsiS h. J. Ch. 723, 
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mctbammal e. secretary of state, 

to the old clauses in lieu ol which this 
75th section was enacted, and having regard 
to the 74th section which immediately 
precedes it, and to the whole context of 
the Act and the whole spirit of recent 

legislation with regard to 
private persons’ property, that the 7oth 

section was only meant to apply to tie ca,e 
of anew building, structure, or erection 
being built on land which, for the purposes 
of the Act, would properly have been 
described by Mr. Vulliamy as vacant 

ground.” The decision m the last cited 
case being that the words of a la^er section 
of the Act which were wide enough to 
cover alterations in existing buildings were 
to be contined so as to refer only to 

buildings erected on lands which had until 

then, been vacant. So also in Hanfstaengl 
; Empire PaUce (6), the Court cut down 
the meaning of a later section ^ 
harmonise with the other section of this Act, 
and A. li. Smith, L. J., observed:In con¬ 
struing a section in an Act of ’ 

it is important to look at the whole Act, a d 
not merely at the one section which has to 

In accordaoce with the principles above 
referred to, if I turn to the rest of the 

Madias Revenue Recovery Act, 

Lder to see if there is any other port on 

of it, which may throw 
meaning of section 58, 1 find tha 
words ^“divided estate,” the meaning of 
Thich has to be determined occur lu 
section 46, and that section 45 rMers^^t^ 
the division of a landed estate. I 
sections it is ^hat a divided esta e 

refers to a “part of a landed estate held 
under a Sanad-i-Uilkiyat i-IsUmrar or 

otherwise subject to the payment o' 

assessment” that has been sold in die- 
charge of arrear of revenue under section 
44, The sections intervening between 
tions 46 and 58 deal with the postpone¬ 
ment of such a sale on security being 

tendered, with powers of 

defaulter in case of non-payment of arrears 

of rent, and similar matters. Th 

Counsel, who appeared for the 

was unable to refer us to any other 

provision of the Act which has reference 


(6) (189i) 2 Ch. 1, 63 L. J. Ch. 417i 7 K. 375; 
70 L. T. 459i 42 W. R. 454. 


to a divided estate, or to any sa e or 

alienation or division other than a sale for 
the puipose of recovering arrears of 
revenue. These considerations lead me to 
the view that the woids divided estate 
in section 58 must also be construed so 

as to have reference to such a d|^vision of 

the estate alone as is contemplated in the 
rest of the Act and that it can have no 

reference where Die estate has become 
“divided” by one portion of it having been 
acquired by a third person through adve.se 
possession. The result at which I have 
arrived as to the meaning of tins section 
is in accordance with the general PT'uc'ple 
that sections of this nature winch take 
away the jurisdiction of Civil Courts must 
be strictly construed. In my opinion, 
therefore, this section has no application to 

the present case, inasraiich as in the 
present case, we have no divided estate 
coming within its terms. For reasons 
similar to those that I have above stated, 

1 am also of opinion that this section can be 
no bar to a Civil Court apportioning the 
assessment which is admittedly due to the 
Government on the whole of a partioultar 
mitla, when such apportioning is made for the 
purpose of deciding in what portions that 
total assessment has to he borne by two 
or more persons, who have become owners 
of portions of such a mi«i and that this 
section can have no application to the 
rights of joint holders of lands amongst 
themselves as distinguished from the 
liability of each of them jointly and several- 
ly to pay the whole assessment to the 

Government. 

Another argument which was taken before 
U 3 on behalf of the appellants was that 
the Madras Act I of 1876 indicates that 
Act II of 1864 could not have been intended 
to apply to estates which bad become 
divided otherwise than on a sale for the 
recovery of arrears of revenue. It was 
argued that the later Act provides for the 
apportionment of assessment by the Collector, 
and takes away the jurisdiction of Civil 
Coarts to apportion it in the cases o 
estates which have become dmded by 
voluntary alienation, and that this shows 
that the earlier Act could not have governed 
cases of voluntary alienations. Uor. had 
it done BO, the later Act would have been 
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UDoecessary. For the purpose of cousider- 

ing this argument, it becomes necessary to 

reter to the provisions of the Act. It was 

passed for the purpose (as indicated in its 

preamble) of making better provision for 

the separate assessment of land revenue of 

portions of permanently settled estates 

alienated by sale or otherwise. It permits 

an application to the Collector for the 

apportionment of bind revenue and lays 

down the procedure on such an application 

being made. The Civil Courts' jurisdiction 

to decide the question whether separate 

registration ought to be made or not is 

saved, but their jurisdiction for the actual 

apportionment of the assessment is taken 
away. 

Having given to the matter careful con- 
sideration, 1 agree with the learned Chief 
Justice that though the later Act may throw 
light on the general scope of the earlier Act 
the former does not help ns in arriving at a 

decision on the particlnar question with 
which we have to deal. 

1 need not, for the purposes of the 
present appeal, consider the question whether 
any of the provisions of Regulation XXV of 

1802 or any other rule of law will prevent 

the p a.nt.ff m this case from being able to 
establish in a Court that portions of the 
VoUatn Mitta estate are no more held by 
her, and that they have passed into tlie 
ownership of another person. When that 
question has to be determined, the Court 
may have to decide whether it can take 
any cognisance of transfers of property 
voluntary or involuntary, which are not 
registered under section 8 of Reo-nlat;«„ 

If XV of 1802, That question ^d^ , 

arise in the present proceeding before us. 


[1913 

this reason for distrusting my own judg. 
raent. ® 

White, C J.-Tyabji, J. differs; the result 
IS the appeal is dismissed with costs. 

Appeal dismissed. 


For the reasons above stated, I am of 
opinion that this case should be sent back to 

the learned Subordinate Judge for a finding 

on the fourth issue, viz., “whether the land 
forms part of the plaintiff’s Vallam Mitta 

tWeon^^*^ PJ-oportionate peishcush 

1 need hardly say that I feel unable to 
be coDhdent lu my judgment on those points 
on which I find that the learned Chief 
Justice has taken a different view. I feel 
however, that the consideratioua to which 
I have alluded above must outweigh 


2 ALLAHABAD HIGH COCRT. 

^ hiKsT Civil Appeal No. I3i of 1911. 

^ February 7, 1913. 

I /resenU~^{t Henry Richards, Kt., 

' ANAXT das’ "n 

AiMA.Ni DAb—D efendant—Appellant 

versus 

. HDAIBHAN PARGAS— Plaintiff 

Rfspondent. 

Civd Procciluic Code (Act Vuj 190S>, ... ll-Kcs 
ju.licata-Tfco nppenh rni.im, same question of titie^ 
One appeal ahniuig-Other appeal barred. 

aj,ambt Zi. and C. on the same day. Both the smta 
involved the same questions of title .and were dil 

posed of by one and the same judrruiont- seuarato dac 
roes wore passoil i„ the two 

Appeals wera preferred against both the decrees. 

ants, only C. appealed; from the other decree B 
preferred an appeal. Before the appeal hy T js 

um7tL^fi preferred by him abated 

Held, that the decision m the case against B and 

qCtfy.ljatod ‘‘PP'-"''' «• 

^taharia v. Debt, 33 A. .31 ih\ B )• 7 A T T fi«i 7 

Ind.^Cas. 156, followed. ’ ’ ^ h-J-861; 7 

the decree of the 

Additional Subordinate Judge of Gorakhpur. 

lant ^ the Appel- 

UTrfn Respondent. 

has ^'7^ preliminary objection 

has been taken to the hearing of this appeal 

shortly to y 

may be understood how the question arises. 
Two suits were instituted iu the Court of 
Subordinate Judge of Gorakhpur apparently on 
the same day. The plaintiff in both the suits 
was Mahant Ddaibhan Pargas nffas Angan 

the nnl ‘ 

deLd 1 1° the other suit, the 

defendants were fl) Sundar Das and (2) 

ill h appellant in this appeal. 

In both suits, the plaintiff claimed a declara- 
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tiou that he was the Mahanfc of a certain 
maU In the suit in which both Sandar 
Das and Anant Das were defendants, the 

claim was as follows:— ^ 

“The plaintiff's title and the defendants 

want of title may be established and it may 
be declared that the plaintiff is entitled to 
receive the papers and the box aforesaid. 
The box and the papers detailed below may 

be awarded to the plaintiff.’ 

In the earlier part of the plaint, the 
plaintiff stated “ bnt as both the defendants 
deny the plaintiff’s title, he brings this claim 
against both the defendants in respect of a 
box which contains papers, docuraents etc. 

and which Sandar Das, 

the defendant, has taken back after the 
institution of this suit without tlie plamtitt s 

knowledge.” 

Both the suits were tried together in the 
Court below and amongst tiie issues framed 
were the following; “is the plaintiff chela 
of Karan Das and was he appointed Mahant? 
Has the plaintiff a right to sue? What is 
the custom relating to the Mahantship, and 
was the plaintiff appointed Mahant accord¬ 
ing to that custom?” These issues were 
decided in favour of the plaintiff. The 
result was that in the suit in which both 
SundarDas and 4nant Das were defendants, 
there was a decree against b>th the defenu- 
ants, declaring the plaintiff’s title, after 
the issues to wliich we have referred had 
been decided. From the decree in that 
suit, Sundar Das alone appealed but Anant 
Das did not prefer an appeal. The appeal 
of Sundar Daa abated by reason of the fact 
that after his death no steps were taken to 
bring bis representatives on the record 
within the time allowed by law. Anant 
Das, however, did appeal in the suit out 
of which the present appeal arises wluch, 
as we have already mentioned, was decided 
at the same time as the other suit, and by 
one and the same judgment. We must 
here mention that altliough bith suits were 
diHposed of by tlie same judgraent, separate 
dcorees were drawn up in eacli case. 

Tlie respondent now, by way of a pre¬ 
liminary objection, contends that the appeal 
(.f Sundar Daa having abated and Anant 
Das not having appealed from the decree 
in that suit, there is now a binding decree 
against him unappealed from. The appel¬ 


lant Anant Daa, on the other hand, contends 
that section 11 of the Code of Civil Pro¬ 
cedure, which deals with res judicata'' 
does not apply to the present case, because 
the two suits were tried together and dis¬ 
posed of by one judgment on the same day, 
and S'^condly, because in any event in the suit 
in which both Sundar Das and Anant Das 
were defendants, the real question was the 
title to the particular property mentioned 
in tlie plaint in that suit, and that, 
therefore, the decree which was given 
iu that suit cannot be said to operate 
as res judic'it i on the question of the title 
to the property in dispute in the suit out of 
which tlie present appeal arises. 

Section 11 of the Code is as follow.;: — 
“Ko Court shall try any suit or issue in 
which the matter directly and substautialiy 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom they 
or any cf them claim, litigating under the 
same title, in a Court competent to try 
such subsequent suit or the suit in which 
such issue has been subsequently raised, 
and has been heard and finally decided by 
such Court.” 

la explanation (1), former suit” is 
defined as denoting, a suit which liasbien 
decided prior to the suit in question, whether 
or not it was instituted prior thereto. It 
cannot for one moment be contended that 
the decree in the suit in which both JSundar 
Das and Anant Das were defendants has not 
now become final as against Anant Das. 
Beyond all question the issue as to whether 
the plaintiff was or was nob the Mahant 
was decided in that suit and we are 
now called upon to decide the same issue 
in the present appeal. The result miglit 
be that if we were now to hear the 
appeal, there would he one binding decree 
declaring that Udaibhan was the Mahant, 
and another equally binding decree declaring 
that he was not, both decrees being in suits 
to which Anant Das was a party. It seems 
to us that it was to prevent anomalies of this 
description (amongst other reasons) that 
section 11 was enacted. No doubt, it is 
somewhat unfortunate in the present case 
that the appellant is unable to have the 
question decided by this Court by reason 
merely of the fact that he did not appeal 
against the decree in the other suit. This 
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the Fall Bench case of Z„A„na Debt ( 1 ) 

a decs,on wh.ch is, of coarse, binding on as.’ 
We accordingly dismisse the appeal with 

COS r s • 

Appeal dismissed. 

ri) 33 A. 51; 7 A. L. J. SGl; 7 Ind. Cag. 136. 
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CALCUTTA HIGH COURT 
Second Ctvi5 Appeal No. 32 of 19U 
February 26. 1913 

Fresent-.-SU. .Tastioe Holm wood and 
Mr. Juslic© Chapman 

S4RBESJVARH4Ln.iR,;poTHsas- 

Pr.AiNTiPFg—A ppellants 

versus 

R4I CH4R4X BHADURI-DEyENDiNT 
^ , —Respondent. 

Landlord and hnani—Eiectmeni—fTr.^ * , 

of ogrkultural holding-IncUUr,„ ^ , 

Tenancy Act IVIllo, t^o), 3 (31, 4 49 

Where the defendant holds a piece of' L. ' , 

land under the plaintifFs nnrl i i r nomesiead 

plaintiffs’ agricuU,?. :f ho diJ:" U,';'' 
defendant’s tenancy are governed bv f.: n"^ 

Tenancy Act, and a notice to nui( Ron/rai 

Tenancy Act,must be served in order to br7® 
for ejectment of the defendan* ” ^ 

N.1’54:r'll':,fn1o;;''“''"''"''‘'’'''' S 0. W. 

The opinion of Mitra J in rr 

Gobindn Lai Basalc, 9 C. 'iV. N 141 

plained. P* ^43, ex- 

Appeal from the decree of the Second Q,,!. 

Judge of 24-Parganahs, dated Sent b 

23rd, 1910. confirming that of ft p-”®'’ 

Munaif of Diamond Harbonr dated 
23rd, 1910. ’ “ ' “ March 

FACTS.—Thia suit was bronght for the 
ejectment of the defendants from 12 Zifl 

of homestead land after service of 1 

to quit under the provisions of the Tr^ns^ 
of Property Act • ^^anefer 

was that the laud in suit 
plaintiffs’ agricultural holding 
such the incidents of the defenLnt’s t«n ^ 
were governed by the Bencral T *®Dancy 
The defendant also de^ed LT ’ 

t...„.d ..d't.S.irfh.r S; 

T^e’ fiT’ ■‘"•I vaM 

The first Court held that although 


the purpose of the defendant’s tenancy was 

not agricnltnral bat residential, yet the 

inc.dentsof it are to be regulated by the 

law which governs the plaintiffs’ holding, 

that 13 to say, by the Bengal Tenancy Act. 

Babu Ram Roy v. ifohendra Nath Saminta{l). 

1 he notice to quit, therefore, ought to have 

been given under that Act and not under 

the Transfer of P.-operty Act. The suit was 
ciismissed. 

On appeal, the learned Sab Judge agreed 
with the Munsif and dismissed the appeal. 

Ihe plaintiffs preferred this second appeal 

to the High Court. 

lan^s Oharan Sen, for the Appel- 

Babu Shoshi Shekhar Bose, for the Res- 
pondent. 

JUDGMENT. It is obvious that this 
appeal is concluded by express provisions of 
law and by authority. The law on the 
subject IS contained in section 4 of the 

renaff under.raiW is a 

^nant holding’ whether immediately or 

media.ely, under a raiyat, and “tenant” is 

ho ds land under another person and i.s, or 

to n!r would be, liable 

Sect’ ^ Too *^*’*‘*^ person. 

Section 182 also includes homestead lands 

fan 1 ’•“‘■P'"'’ holding as 

falling within the scope of the Act; and 

r required, the case of Babu 

ht, n /■ u Samanta (1) 

T ^ The remarks of 

il.lra J , who was also a party to the case 

Go5«d" Lai Basai (2), have no bearing what- 

Pengal T ° a ‘hat the 

Eengal Tenancy Act, of course, has no opera- 

i^Lw^' '•«sard8 homestead lands situated 

waf not ° ® ® '^his observation 

case and ‘h« 

stead lanH ‘P «“Ph home¬ 
holding. ^ ‘h® roivats' 

is dism *’®'.?^ ‘.u® “’P ®PP®®* 

18 dismissed with costs. 

(1) 8 C. W. N. 454 . Appeal dismissed. 

(2) 9 0. W. N". 141 at p. 143. 
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KCNWAR sen V. JWALA PRASAD. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 152 of 1912. 

Febrviary 7, 1913. 

Present: — JuaLce Sir Gporgp Knox, Kt., and 

Air Justice Rafique. 

KUNWAR SEN and others—Defend.\nts 

—Appellants 
versus 

JWALA PRASAO and others— Plaintiffs 

—Respondents. 

V P Land Revenue Art (JII of lOOlj, .•=.«. 146. 14S— 
Proprietor, meaning of Covcrnmeut 

revenue—Right of purchaser. i i io 

The word ‘proprietor* used in sections I4b aiui 
refers only to those 'vho, in the jrojilj-ukflr:, are 
Bet out as being tho persons on whom the revenuo 
has been at the time of Settlement assessed jointly or 
gevorallv. iluafiilars are not such persons. Hence, 
if a mahal is sold for payment of the arrears ot 
Government revenue, tho }[uafidnr a right is not 

extinguished. . , i« 

A mortgage of iinafcnr property created by tne 

nanhar holders is not extinguished by the subsequent 

sale of tho property for arrears of revenue, and is 

enforceable against the purchaser at tlie revenue sale. 

Second appeal from the decision of the 
District, Judge of Farrukhabad. 

The Hon’ble Dr. Tej Bahadur Sapiu, for the 

Appellants. 

Dp. S. G. Banerii, for the Respondents. 

JUDGMENT.—The plaintitTs to the suit, 
out of which this second appeal has arisen, 
describethemselvesas moilgageesfiora certain 
persons, whom they have arrayed as defend¬ 
ants Nos. 1 to 3. It appears that the mahal in 
which the land in dispute is situate was sold 
for arrears of revenue which were due from 
the mahal. On December'M, 1892, the mahal 
was sold at a revenue sale and purchased by 
one Jagau Bahadur Lai. Jagan Bahadur Lai 
in turn sold all the rights he had purchased to 
one Tara Chand and defendants Nos. 4 to 6 are 
the repersentatives in interest of lara Chand. 
The mortgagees are now seeking to enforce 
their rights and ask that the mortgage 
money may be awarded to them by sale of the 
mortgaged property. The suit was defended 
only by defendants Nos. 4 to 6. The 

is that as the whole of the mn/mi including e 

area in dispute was sold to Jagan aia up 
L ai, even if defendants Nos. 1 to 3 and the 

plaintiffs had any right as co-sharer.-^, tha. 
right became extinct under section lb/ ot 

Act XIX of 1873. The land in dispute, they 

say, though known as grove-land is not 
actually a grove, but has been actually under 
cultivation from a long time prior o e 


execution of the mortgage set up by the 
plaintiffs. The Subaidinate .fudge of Farrukh- 
abad, before whom the suit came in the first 
instance, relying upon sections 143 and 148 of 
Act XIX of 1873, held that the plaintiff 
might be granted a decree for recovery of 
possession of the laud in dispute In appeal, 
the learned Judge found that the land in 
dispute was really ‘uanCir’ laud and ex-pro¬ 
prietary tenancy had been created so far as 
the occupiers of the 'iimkar' land were 
concerned. He, further, held their rights in 
the land were in no way affected by thi sale 

He, then fore, decreed the suiC 
against the first three defendants, for reoveiy 
of possession of the land in suit by the 
plaintiffs as usufructuary mortgagees of these 
defendants’ interests as ex-proprietary tenants 
of the land in suit, for Ka. 800. But he dis¬ 
missed the rest of the suit. Defeudants Nos. 

4 to 6 have appealed to this Court and they 
again contend that as the entire proprietary 
rights in the village Neknampur were sold, 
the mortgage in suit was extinguished and 
could not be enforced. 

Apparently, the confusion into which the 
Subordina'e Judge fell arose from the words 
ill which the laud in dispute is descrih-d in 
tiie waUb-nUarz at the Settlement of 1S70. 
There, the land is set out as being sir, bill 
hgani hUaur vinUkana ivi bila mundarja 
hhewit, and it has been strongly argued 
before us that the terms used in sections 11-6 

and US of Act XIX of 1873 justify the 
contention. It is true that in section 146 it 
is said that in the case of every mahal, the 
entire mahal and all the proprietors jointly 
and severally shall be responsible to Govern¬ 
ment for the revenue for the time being 
assessed on the mahal, and that section 
148 provides that any sum ‘ not so paid 
becomes thereupon an arrear of revenue 
and the persons responsible for it become 
defaulters. We are also referred to section 
53 of the same Act. The learned Counsel 
was asked whether he could produce 
any precedent in support of his contention, 
that persons in a mahal, who are generally 
known by the term muaddars and are, as in 
this case, persons wlio are not entered as 
payers of revenue to the Government for the 
time being, are, in the event of the mahal 
falling into arrears of payment of revenue, 
responsible for payment under sectioa 146 and 
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fheir rights, if the mahal is brought to sale 
extinguished in favour of the seller. The 
rights of the mortgagors in the present case 
were^ rights which came into existence before 
the settlement of 1870. U is not shown, and 
It is in the highest degree improbable, that 
they were rights created by the ^emin Inrs 
who were responsible for the arrears under 
which the maUd in which the properly in 
dispute was situate was brought to sale In 
our opinion, the word proprietor u.sed in 
sections 116 and 148 refers only to those, wto 

in the wanb-u).nrz. are set out as being the 

persons on whom the revenue has been at the 
tame of Settlementa-ssessed jointly or severally 
The uii,i/..nl.ur^ of 1870 shows no such paj*: 
mentof revenue by the mortgagors in the 
present case. 1 he contention raised in this 
appeal is, in our opinion, without force and 
the view taken by the learned .ludge is the 
correct view. It is not for us in the present 
case to say wtmt precise portion the mort¬ 
gagee held in the ,n„W. All that we have 
to decide IS what rights were sold in default 

of arrtars of revenue. The appeal fails and is 
aismissed with costs. 

Appeal dismissed. 
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HIGH COURT 

City Civil Court Appeal No. 12 of 1912 

February 7, 1913. 

Sir Arnold White, Rt . 
and Mr. Justice Tyabii 

PENDKONDA VENKlAH_D eeendant 

—Appellant 

versus 

SANKA KaiSHNAMOORTHY, minob nr 

n ^T H^ ^ ^ ^ H MI. 

inernenU in one owner-Severance t/ cZvlyaTes- 
8,^UJraneact,on-RiyHt, fas>iny to 

Where the same errantor conrevs, m the course of 

one transaction, portions of his nroDPrLv tn / , 

grantees, each grantee, who takes 111 ^ t.mom f 
the knowledge that the other t'n^tn "a^rot w I 
be conveyed as part of the samo ft.,..,., a- . . 

absence of express stipulation, presumed in'lar’/”f 

the tenement subject to such SsTs 

favour of the other grantees. ^ ^ created m 

When the Official Assignee sella ni'nn.% t •» 

order of Court which is recited in '^the si^eTetd'', 7t 


Uiifsa'tio^” P-t of one 

refIre,^.?o‘;i“ -’Ti’ 7 ‘here is noexpress 

the same^held and enjoyed’are used alono-with auDur 

has^'nevor convey a way wLh 

theunkvnr^ which, during 

the unity of possession, IS in fact used for the con" 

r ° tl>e toneinonts afterwards severed. 

Appeal against the decree of the City Civil 
Court of Madras in Original Suit No. 446 of 

la.itfor the Appel- 
po^denl' for the Res- 

JUDGMENT. 

claimed‘'’® Pla'cUff 
fnticld’n he was 

111 No V? ™hich we will 

forming onrt f““'"v‘^® Passage in question 

two h '® P™P®''^y °f f'e defendant. The 
learne^Tdadjacent. The 
Tim Jud« ‘his declaration, 

entmed fo .r‘h^^ he was not 

Ground hnf > ^"‘’^“ants Act or on the 

Lcessitf R t 'o an easement of 

sale-deGd'in^“*'’ °”r ^ oonstruction of the 

held that the‘‘3rL°o/^L'’'c’''^'^’ 

St reT^h'dT ®Ses7rut 

before cousiderfng 'the"tw R TsT"' hi^T’ 

V-‘"hSSe m 

Judge found ^ “• The learned 

iff’a^Ro ^ evidence that the plaint- 

L pTaTuRffn®"‘®'-ad ‘he latrine of 

which Tow f the passage 

defendant n°'^''ri, ‘h® house of the 

of the properties he o"'ae®abip 

Simhuln NTnld ’ " r ‘ d that one Nara- 

-.S Z'i,■“ ‘I"* u>». 

.,s "r.r;",3"»r.:;" .IS: 
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between January 1893 to August 1894, and 

there was again unity of possession in one 
owner in August 1894. Now, this owner who 
had unity of possession became an insolvent, 
and the O0Scial Assignee sold the two houses 
by auction on the 'Jind April 1910. At the 
auction sale, the plaintiff bought No. 67, and 
the defendant bought No. 11. As regards the 
order in which the properties were sold, we 
are told that the plaintiff bought before the 
defendant. Formal conveyances were given 
by the Official Assignee. The defendant 
got his sale-deed on the 3rd August 1910, 
and the plaintiff got his sale-deed on the 

2l8t September 1910. 

For the purposes of the question, we have 
to decide, it seems to me immaterial that 
house No. 67 was knocked down ffrst at the 
sale by auction whilst the formal conveyance 
to the defendant was prior in time to the 
formal conveyance to the plaintiff, because 
I think, for the purposes of the question we 
have to decide, we must take it that the 
transaction was one and that we must deal 
with the case on the footing that the 
two conveyances were simultaneous. The 
law is stated in Mr. Peacock’s book, page 
385 ;_“lt is now settled law that when on a 
disposition of property belonging to the 
same owner, the severed tenements are con¬ 
veyed either simultaneously or at different 
times but as part of one transaction, 
easemenis, apparent and continuous and 
necessary for the enjoyment of the several 
tenements as they were enjoyed at the time 
of severance, will pass by presumption of 
law to the grantees thereof. In either case, 
the conveyances are regarded in equity as 
one transaction, and each grantee, who takes 
his tenement with the knowledge that the 
other tenements are being conveyed at the 
same time or will be conveyed as part of 
the same transaction, is deemed, in the ab¬ 
sence of express stipulation, to take the land 
burdened or benefited, as the case may be, 
by the qualities which the previous owner 
had a right to attach to the different por-^ 
tions of his property before severance. 
Then, later on, on page 387, he says It is 

important to note that the rule applies not 
only in the case of simultaneous conveyances 
as in AlUn v. Taylor {D, bat also m the 
case of conveyances executed at different 
times but as part and parcel of the same 
{\) 50 L J. Ch. 178; 16 Ch. D. 355. 


transaction. In such cases, the conveyances 
are founded upon transactions which, in con¬ 
templation of equity, are equivalent to con¬ 
veyances between the parties at the time the 
transactions were entered into, such transac¬ 
tions being entered into at the same moment 
of time and as part and parcel of one trans¬ 
action." On behalf of the appellant, it was 
contended tliat the right which the plaintiff 
claims in this case is not a quasi easement 
apparent and continuous. It seems to me it 
is a quasi easement. Whether it is a quasi 
easement apparent and continuous, I do not 
think it is necessary to consider, because I 
think the principle laid down there with 
regard t'i quasi eatements apparent and con¬ 
tinuous is applicable to the right which the 

plaintiff claims in this case. 

With regard to this question of one trans¬ 
action. I may refer to the terras of the con- 
veyances. Both the conveyances recite the 
sale by the Official Assignee was made under 
an order of Court, and both the convey¬ 
ances, I think I am right in saying—certainly 
the conveyance to the plaintiff recite the 
sale at Couit auction to the vendees in pur- 
suance of which a formal deed of conveyance 
was afterwards executed. Now, turning to 

the words of the conveyance itself, what the 

sale-deed to the plaintiff purports to convey 
is "all his rights, title, interest and claim 
whatsoever and of the said adjudicated in¬ 
solvents and of the said mortgagee in and to 
the said house and ground No. 67, Govin- 
dappa Naick Street, Peddunaicken Pettah, 
Madras, more further described in the 
schedule hereunder written together with 
all the buildings, fixtures, rights, easements, 
advantages and appurtenances whatsoever 
to the said house and ground appertaining 
or with the same held and enjoyed or reput¬ 
ed as part thereof or appurtenant thereto.” 
There is no express reference to any right 
of way in that conveyance whereas m the 
conveyance to the defendant, there is 
reference in express terms to rights of way. 
It seems to me that, on the authority of the 
case Ghunder Goomar Mookerjee v. Koyirosh 
Ghunder Sett (2), we ought to construe this 
conveyance to the plaintiff as wide enough 
to carry the right to use this particular 
nassage for the purpose of obtaiuing access 
to the plaintiff’s latrine. The words are 
“apourtenances whatsoever to the said house 
^2) 7 C. 665. 
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and groQnd appertaining or with the same 
held and enjoyed or reputed ae part thereof 
or appurtenant thereto,” Words, very 
similar if not identical, were before the Court 
in the case reported in OhumUr Coomar 
Mookerjee v. Koylash Chnnder S'^tf (2), Mr. 
Justice Wilson (page 670), in dealing with 
the law, says;—“About the law applicable 
to this question, there is, I think, no doubt. 
The words appurtenant’ or ‘behoging’ will 
ordinarily carry only actually existing ease¬ 
ments, and, therefore, will carry no light 
over the land of the grantor.” Later on, 
he says: “Where further words are used’ 
such as those in this deed, ‘therewith held 
or used,’ ’’—and we have these words in 
tlie deed before us, ‘with the same held 
and enjoyed’— ‘the case is ditferent. Those 
words will carry a way formerly enjoyed 
as an easement, but as to which the ri^^ht 
has bean suspended by unity of possesskin. 
On the other hand, such words will not 

owner of both 

properties during the unity of possession 
for his own greater convenience in the 
use of the two properties jointly. Where 
again, during the unity of possession, a way 
which has never existed as an easement, ia 
in fact used for the c.nvenieuce of one of the 
tenements afterwards severed, the authori- 
ties show that the words in question are 
large enough to carry it.” I should be 

disposed to hoid that the present esses 

come within the first proposition, ‘‘those 

words will cxrry a way formerly enjoyed as 
an easement, but as to which the rlg‘it 
has baen suspended by unity of possession ■’ 
Whether this is so or not, I hav'e ve^y 
little doubt that the present c\ 9 e falls 

within the third proposition, “where a^ain 
during the unity of possession, a wiy’ 
which has never existed as an easement,* is 
in fact used for the convenience of one of’the 
tenements afterwards severed, the authorities 
show that the words in question are large 
enough to carry it.” Here, we have ihe 
finding that the particular way has always 
bsen used as the means of access to the 
plamtitt 8 latrine, the inference from that 
finding is that, daring the unity of poasef 
Sion, the way had in fact been used for the 
convenience of tenement Ho. 67 which was 
afterwards severed from tenement Ho 1 
On behalf of th« appellant, it has been 
pointed out that there ia express reference in 


the instrnment which was being considered 
by Mr. Justice Wilson to ‘ways, paths, 
passages etc.,’ r.nd that there is no such re¬ 
ference in the deed before us. That is. no 
doubt, perfectly true. But, notwithstandiog 
that, it seems to me that the words “apper¬ 
taining or with the same held and enjoyed 
or reputed as part thereof or appurtenant 
thereto,” are sufficiently wide, as the learned 
Judge held, to carry the right in question. 
In connection with this point, I may refer 
to the decision in Boyley v. Great Western 
Jiailway Company (3). There was a con¬ 
veyance to the vendee of all the rights 
of the vendor at the time the conveyance 
was executed. All that was conveyed was 
a house. In that case, ‘ the vendor had 
many years previously made a private road 
from the highway to the stable over his 
own land for his own convenience and had 
used it ever since. The soil of this road 
was not conveyed to the company, and no 
express mention of it was made in the 
conveyance. It was held that, notwithstand¬ 
ing the unity of possession of the stables 
and the private road at the date of the 
conveyance to the company, a right of way 
passed to the company under the general 
words in the conveyance.” Other authorities 
have been cited to us, but I do not propose 
to^ discuss them, as it seems to me that 
this case falls within the principle of the 
decision reported in Chnnder Coomar Mookerjee 
V. Koyiash Chunder Sett (2) and the view 
of the City Civil Court Judge that the 
wirds of the grant were wide enough to 
pass this particular right is right. I think 
that the appeal fails and should be dismissed 
with costs. 

Tyabji, J.— On the 22nd April 1910, the 
Ofltioial Assignee sold by public auction the 
properties now owned by the respondent 
and the appellant respectively. The convey¬ 
ance to the appellant is dated the 3rd 
August 1910, and the conveyance to the 
respondent is dated the 21st September 
1910. In the first of the two conveyances, 
i.e,, to the appellant, there is no reservation 
by the Official Assignee of any such right of 
way or passage as is claimed by the respond¬ 
ent, and we have to decide whether, ia 
the words of the E.irl of Selborne in 

(3) 26 Ch. D. 434; 51 L. T, 337 
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Russell V. (4), the respondent in this 

case has the right to “insist that the appel¬ 
lant cannot consistently with the terras and 
good faith of the contract under which he 
derives his title” obstruct the respondent 
from using the passage in question. The 
case to which I have alluded shows that 
such rights raay arise though there may 
be no express reference to them in the con¬ 
veyance, and the question is whether the 
facts in the present appeal come under 
the principle laid down or implied in 
this case. They clearly cannot corae under 
the principle unless we corae to the con¬ 
clusion that the two conveyances in this 
case form part of one transaction. I agree 
with the learned Chief Justice that there are 
sufficient reasons for our holding that 
these two conveyances did form part of one 
transaction. 

Assuming that the two conveyances are to 
be taken as forming one transaction, I agree 
with the learned Chief Justice that, under 
certain circumstances such as exist in the 
present case, we should be justified in holding 
that the conveyance to the appellant must be 
read with such reservations as to entitle the 
grantor, i.e., the Official Assignee, to pass to 
the respondent the right in question, and to 
burden the appellant with the corresponding 
duties, notwithstanding that such reserva¬ 
tions may rot have been expressly contained 
in the conveyance to the appellant. The 
principle of law governing such oases, I 
understand to be that the same grantor 
conveys in the course of one transaction por¬ 
tions of his property to several grantees, 't 
is equitable under certain circumstances to 
presume that it was intended that each 
grantee should take the property conveyed 
to him subject to such rights as are created 
in favour of the other grantees, and that each 
grantee knew that it was so intended and 
consequently that the grant to him must 
be read with such reservations. The 
principle must, of course, be applied with 
great caution. Nothing could more strikingly 
illustrate this than the difference of views 
in Russell v. Watts (4). That case, it must be 
observed, was concerned with the obstruc¬ 
tion of windows, and it is clear that the ease¬ 
ment of light and air stands on a somewhat 


different footing from that of a right of way. 
But when a reference is made to the remarks 
by Mr. Justice Chitty in Baijley v. Great 
Western Railway Oompany (3) and to the re¬ 
marks of '■ ir Charles Sargent, C. J., in Esubai 
Damodar Ishvardas (5), the latter of which 
were alluded to by the learned Judge in the 
10th paragraph of his judgment, I think it 
will be found that the principle to which I 
have referred ab)ve raay be applicable also 
where the disputes are of the nature that we 
have to deal with in this case. 

It remains to decide whether, assuming 
that the two conveyances formed part of one 
transaction and that the said principle is 
applicable to the present case, the terms in 
which the conveyance to the respondent is 
couched are such as to give him any right to 
this passage. The clause in the conveyance 
so far as material is as follows : All rights, 
easements, advantages and appurtenances 

whatsoever.appertaining to or with 

the same held or enjoyed or reputed as part 
thereof or appurtenant thereto.” Now, on 
the authority of the cases referred to by the 
learned Chief Justice, I think we should be 
justified in holding that the right of passage 
in question falls within the description of 
“ rights, easeraenia, advantages and ap¬ 
purtenances." The cases decided in Eng¬ 
land, such as the decision of Mr. Justice 
Chitty in Bayley v. Great Western Railway 
Company (3), show the wide meaning 
given to such words as rights.’ We have 
here, in addition, the word ‘advantages.’ 
Again, the cases referred to by Mr. Justice 
Wilson in Ghunder Coomar J/ooVerjee v. 
KoyUsh Ohunder Sett (2) show the meaning 
to be given to such expressions as ap¬ 
purtenant to,’ ‘enjoyment of’ or being re¬ 
puted as forming part of’ in deciding what 
easements or other rights are to be taken as 
having been granted under a conveyance 
which contains them. It seems to me, 
therefore, that, both when we consider the 
class of rights that are referred to in the 
conveyance in the descriptive part of the 
clause, and when we refer to^the manner 
in which those rights are annexed to the 
premises, we have words snfficiently wide to 
pass the right of passage involved in this 
appeal. I, therefore, agree that this appeal 
should be dismissed with costs. 


(4) 10 A. C. 590 at pp. 595, 597; 55 
L. T. 876j 34 W. R. 277} 50 J. P. 68. 


L. J. Ch. 158j53 


(5) 10 B. 552. 
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DIL MIR t>. DEVI DAS. 

JUDGMENT IN MEMORANDUM OF 

OBJECTIONS. 

M^hite, C. J., and Ttab/i, J.—As regards 
the drain, the Judge said he was not satis- 
6 ed that it existed before the purchase by 
the plaintiff. It is true there was no cross- 
examination of the plaintiff’s next friend 
with regard to this, and there is no speci¬ 
fic denial of the allegation in the plaint 
with reference thereto; but the written 
statement states that the defendant does 
not admit any of the allegations not ex¬ 
pressly admitted. We are not satisfied the 
Judge was wrong as to this. Also we are 
not satisfied he was wrong as regards the 
water pipe. 

The memorandum of objections is dismiss- 
ed with coats. 

dismissed. 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 928 of 1909 
December 13, 1912. 

Present-. Mr. Justice Kensington and 
Mr. Justice Shah Din. 

Mehr DIB MIR— Defendant—Appellant 

versxis 

DEVI DAS— Plaintiff— SADA NAND 

AND others—Defendants—Respondesth 

Punjab Pre-emphon Act (// of 1905), H, 12 u 

Pre-empUon-Rivalpre.emptors~One belonging to .a, 
trxbe and other being member of agricnlUrnl tribe--. 
Aroras fonn one tribc-Shnre of shamilat part 0 / khow 
after partition. ^ 

Tho more fact that a pre-emptor is a member nf , 
agricultural tribe giros him no preferential right 
pre-emption as against a person who fulfils the r 
quirements of the proviso to section 11 of the Pr 
omption Act. ^ ^ 

All Arwus form one tribe although they m- 
belong to its different sub-divisions. ^ 

Manga Ram v. Mengha Ram, 62 K. R iqnq- rq p v 
R. 1909; 63 P L. R. 1909; 2 ind. Gas! Kliowed 
^ partition, the portion of shamilat separate 
allotted to a proprietor becomes part and parcel. 
liiB holding and can, therefore, be taken im 
consideration for determining the respective rT^hts 

Additional Divisional Judge of the Shah 
Division, dated the 26 th April IQf 
confirming that of the District Judge Jha 

dated the hOch May 1908, decreeing 
Piwm in part. ^ 


ilr. Shah Nawaz, for the Appellant. 

Lala Dufga Das and Sheikh Tjmar Bakhsh, 
for the Respondents. 

JUDGMENT.—The facts of this case are 
briefly these. By a registered deed dated 
the 16th January, 1907, defendant No. 1, 
Sada Nand Ahuja, sold to certain vendees 
591 n.anaj$, 14 marl is of land situate in Mauza 
Rustam Sargana, Tahsil Shorkote, District 
Jhang, for Rs. 2,467. Two separate suits 
for pre-emption in respect of the land sold 
were brought by Mehr Dil Mir, a Bharwana 
Rajput, and Devi Das Dhaneja, respectively. 
Each rival pre-emptor was impleaded as a 
defendant in the suit of the other, and 
besides other issues which arose out of the 
pleadings of the parties in the two suits, an 
issue was drawn as to which of tlie rival pre- 
eraptors had a preferential right of pre-emp¬ 
tion over the other. The Court of the first 
instance held that both Dil Mir, and Devi 
Das were entitled to claim pre-emption on 
the grounds (1) as regards Oil Mir, that he 
was a member of an agricultural tribe and 
a proprietor in the village of Rustam Sargana, 
and (2) as regards Devi Das that his case 
was covered by the proviso to section 11 of 
the Pre emption Act, inasmuch as he was 
a member of the same tribe as the vendors, 
both being Aroras by caste, and had also been 
recorded as owner of agricultural land in the 
estate in which the land sold was situate for 
twenty years previous to the date of sale. 
The vendees were not land owners in the 
village, nor were they members of an 
agricultural tribe at the time when the sale 
was made or when the .'4uits for pre-emption 
were brought. The Court further held that 
the amounts of land owned by Dil Mir and 
Devi Das were pretty nearly equal, and ac¬ 
cordingly under section 14 of the Pre-emp¬ 
tion Act, a decree for half of the land sold 
on payment of Rs. 1,205-8 0 was passed in 
favour of each. 

From the decrees of the first Court, appeals 
were filed in the Divisional Court by Devi 
Das and Dil Mir; but the Additional Divi¬ 
sional Judge agreed with the first Court in 
holding that Devi Das had a right of pre¬ 
emption equal to that of Dil Mir by reasons 
of the proviso to section 11 of the Punjab 
Pre-emption Act, and that the price which 
each pre-emptor had been called upon to pay 
had been correctly fixed, and both the appeals 
>ver 0 accordingly dismissed, Mehr Dil Mir 
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has preferred a farther appeal to this Court, 
and on his behalf, Mr. Shah Nawaz has 
contended:— 

First, that the appellant bein? a member 
of an agricultural tribe had, as such, pre* 
ferential right of pre-emption as against the 
respondent, Devi Das, who does not belong 
to an agricultural tribe; 

secoJidlhy that Sada Nand, who is an Ahtija 
by caste, was not proved to be an Arora, and 
that, therefore, Devi Das, who belongs to 
the Dhaneja got of Aroras, is not a member 
of the same tribe as the vendor and, eon- 
sequently, his case is not covered by tlie 
proviso to section 11 of the Pre-emption Act; 
and, 

thirdly, that under section 14 of the Pre¬ 
emption Act, Devi Das was not entitled to 
ohare the land in suit equally with the appel¬ 
lant, inasmuch as he (Devi Das) owned at 
the time of sale a much smaller area of 
khewnt land than did the appellant Dil Mir, 
the greater portion of the land standing in 
the name of Devi Das being part of the 
skamilot laud which had fallen to his share 
on the partition of the said shamilat. 

We think that these contentions are devoid 
of force. The first contention was not 
very seriously pressed, as Counsel found it 
exceedingly difficult to explain, in view of 
the provisions of sections 11 and 12 of the 
Pre-emption Act, how the mere fact of 
his client being a member of an agricultural 
tribe gave him a preferential right of pre¬ 
emption as against Devi Das if the 
latter was a member of the same tribe 
as the vendor and otheiwise also fulfilled 
the requirements of the proviso to sectinu 
11. Under the said proviso, Devi Das had 
a right of pre-emption in respect of the 
laud in suit, and at the same time Dil Mir, 
appellant, was also entitled to this right 
because of being a member of an agricul¬ 
tural tribe; and both of them belonged to 
the same category of pre-emptors under 
section 12 (a) thirdly. The pre-emptive 

right possessed by Devi Das was, therefore, 
equal to that of Dil Mir; and the lower 
Courts have correctly determined the extent 
of their respective rights by reference to 
section 14 of the Act. The second conten¬ 
tion has been raised for the first time in 
this Court, as a reference to the pleadings 
of the parties and to the issues framed by 
the first Court ohowo that it was not dis¬ 


puted that both Sada Nand, vendor, and 
Devi Das, pre-emptor, were members of 
two sub divisions of dmmy. We can see 
no sufficient reason for allowing this con¬ 
tention to be raised at this stage of the case 
and we accordingly overrule it. According 
to Maugi Ram v. Mengha Ram (1), Devi 
Das is a member of the same tribe as the 
vendor, Sada Nand, and as such has a 
right of pre-emption under the proviso to 
section 11 The third contention is also 
untenable. Admittedly, the shnmiUt area 
had been partitionid before the .sale in 
dispute took place in 1907, and by that 
partition, the amounts of shamilat land vhich 
were allotted to Dil Mir and Devi Das 
respectively became part and parcel of their 
khew'it holdings, with the re.sult that each 
became the separate owner of a practically 
equal area of land. Under section 14 (c) 
of the Pre-emption Act, therefore, each 
pre-emptor is entitled to half the land in 
dispute, and the decision of the Courts 
below is perfectly correct. The appellant's 
Counsel gave up his third ground of appeal, 
admitting tliat the market-value as deter¬ 
mined by the Courts below was correct. 
The appeal was not, tlierefore, pressed against 
the vendees, and they are entitled to their 
costs. 

For the above reasons, we dismiss the 
appeal, and direct that the appellant pay 
half the costs of tl»is Court to Devi Das, 
respondent, and half to the vendees. 

Appeal dismissed. 

(1) (32 P. K. 1U09; 83 P. W. K. lOOt); G3 P. L. 11. 
1909; 2 Ind. Cas. 938. 


DOWER BURMA CHIEF COURT. 
Special Second Civil Appeal No. k06 

OP1911. 

September 2, 1912. 

Present: —Mr .lustice Hartnoll and 
Mr. Justice Young. 

MA Yl B? HER GOARDIAN ad litem THET 
PON— Plaintiep—Appellant 

versus 

MA GALE— Dependant—Re.spondent. 

Buddhist Lnw — Inheritance—Dissolution of tnarriage 

_ lliyhts of children^Ab'indoninent of each other by 

husband and unjc for more than prescribed period- ■ 
Reanarriayc by both—Dissolution of marriage tie-• 
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dworr.e~Xo filial 

lelntion.!,—Xo right of inheritance. 

h.'I'lf''''. ‘‘’T '7" ••‘'^“xJonmentof eaci, other 

by a husband an.l a wife for more than the pres- 

new\omer° ' each starting a 

dis^solved^'"''*' "'“'■‘■“S'' between them was 

Ina case ofdivorco or dissolution of mirria^^e 
the parents which decides the disposition of the 

an°es 3 filial rJtlr'' “bandoned them 

unless hlial relations are resumed. 

23U J^rV'Ve" ■'^r\r‘‘UBur. L. R. 

^OO, Jla t Jle V.Po il'ja 11 Rur T R QIO ir 

/Wv. Jda Po2oa, P. J, l’. B. 469, followed. ’ 

Mr. ^f,,ung Kin, for the Appellant. 

Mr. D. N. Palit. for the Respondent. 


JCDGMEXT. 

Hartnoll. J.—In this ease, Ma yi by her 
next-of-kin and natural mother, Ma Thet P.,n 
sued Ma Gale under the following circum- 
^tanoes. Ma r.'s father was Maung Chan 

Pn her mother, Ma Thet 

Pon, about the year 1255, B. E. Ma Yi was 

born to them in the year 1257, B, E. In that 

year, Ma Thet Pon sued Maung Chan Tha for 

divorce in the Civil Court and lost her case. 

She and Maung Chan Tha did not come toge- 

ther again but lived separately. Then in or 

about the year 1261, B. E , they both re- 

Maung Chan Tha marrying the 
defendant Ma Gale. Maung Chan Tha 
died in the year 1272. B. E. leaving as his 
issue with Ma Gale one child of tender 

or'th her share 

of the inheritance. She claimed on the 
grounds that there was no division of pro¬ 
perty at the time of her mother’s divLce 
UD°to*tr“p°‘’^“f because that even 

not attained Tb ‘he suit, she had 

not attained the proper age to carry out the 

lit'on th ‘he 

suit on the grounds that Maung Chan Tha 

had been living separately since 1257 B E 

that since then Ma Yi had been living 

with her mother, Ma Thet Pon, that she never 

once visited her father, Maung Chan Tha 

til the year 1272 B. E. and never carried 

out the duties due to her father, and that as 

she had always been living with her mother 

she was not entitled to inherit her deceased 

father s estate. The learned District Tnd 

entitled to inheri: 

and awarded her a Bve-eighth share in tb 

property. Maung Cban Tha brought rbia 


marriage with Ma Gale and a one-eighth 
share of the lettetpwi property of that 
marriage. On appeal, the learned Divisional 
^ ndge held that Ma Yi was not entitled to 
inheiit any of her father’s estate and dis¬ 
missed her sait with costs. 

She appeals from this decision and takes 
two points: 

marriage between Maung 

Chan Tha and Ma Thet Pon was never dis¬ 
solved; 

• u even if it was, she is entitled to 

in erit her father a estate as there was no 
ivision of property when her parents separat¬ 
ed and as she, being a minor at the time of 
the separation and up to the time of Maung 
an Tha 8 death, had no opportunity of 
exercising her choice to live with her father 
an perform the doties of a daughter to him* 
t is admitted that there has never been 
any filial relationship between iMaung Chau 
Tha andMaYi. Concerning the first point 
1 have no doubt that the marriage tie 
was dissolved between Maung Chan Tha and 
a het r on. The law on the subject was 
discussed in the Full Bench ruling, Thein 
rev. U Pet (1). There was mutual abandon¬ 
ment of each other for more than the pres- 
cribed periods and both re-married. When 
Ma Thet Pon re-married, that was clearly an 
act of volition on her part showing that she 
considered the marriage tie with Maung 
Ohau lha dissolved and, when Maung Chan 
i ha took no steps against her and her second 
husband to assert his rights as her husband, 

It seems clear that he finally abandoned her 
as his wife. They each started a new home 
and I must answer that first point by hold- 
ing that the marriage tie was dissolved 
between them in or about the year 1261 

t>, hf. 

The second point has been one of consider¬ 
able d'scnssioo. The first case. reUting to 

iMt that of Ma Paw v. Ma Jfnn (3). Many 
ot the intermediate cases are discussed in the 

mentioned case that 
of Ma E Me v. Po Mya (4) was not referred 
to. In this case, the same grounds were taken 
as in the present on© and were not allowed. 

(1) 3 L. B. R. 375. 

(2) S. J. L. B. 184, 2nd Ed. 

236. 

(4) 11 Bur. L. R. 316. 
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It seems fco me that appellant has no right 
to inherit for, when the marriage tie between 
her parents was dissolved, she was taken 
by her mother and has remained with her 
ever since and this must have been witli lier 
father’s consent. As has been pointed out 
in the various cases, parents have a right of 
control over their children, and in the case 
of a divorce, a position very analogous to that 
of adoption arises. In adoption parents 
give away their children to others and unless 
filial relations are resumed, the children so 
given away lose all rights of inheritance 
from their natural parents. In the case of 
young children, their wishes are not consulted. 

It is the will of the natural parents and tliose 
who adopt them which decides the matter. 
Similarly, in a case of divorce where the 
children are of bender years, it is the will of 
the parents which decides the disposition of 
the children and i think that it must be 
held similarly that children lose the right 
to inherit the prcperty of the parent who has 
abandoned them unless filial relations are 
resumed. The remarks of Mr. Thirkell 
White in the case of Ma Pon v. Mating Po 
Cha (5) and of Birks, J., in the case of Mi 
San Mra Rhe v. Mi Than Da U (6) quoted 
in the case of Ma Paw v. Ma Mon (3), above 
referred to, seem very appropriate, as also 
those of Mr. Copleston, J. C., in tlie case of 
Maung Hnat v. Ma Po Zon ('7), when he 

said: 

“a child removed from the father’s family 
and continuously resident with her divorced 
mother, after she is of an age when she might 
assist in the affairs of her father’s family, 
appears to be in the po.sition nearly of a 
child adopted from the father’s family and 
while she acquires or retains rights in her 
mother’s or new family’s property, she loses 
rights in the family whence she came.” 

It is true that in the case of Maung Pe v. 
Ma Myitta (8), a daughter, who had lived 
with the divorced wife, was given a 
share of her deceased father’s estate, but iu 
that case, it was held the father was on very 
affectionate terms witli the daughter, had her 
to stay with him and never regarded her as 
cut off from his family—in other words 

(6) 2 U. B. H. (1897-1901) 110. 

(6) 1 L. B. R. 101. 

(7) P. J. L. B. 469. 

(,8) 2 Oban. Toou. L. C. 220. 


that there were filial relations subsisting. 
Similarly in the cise of Ma Thet v. Ma San 
On (9), where a similar decision was given, it 
was found that filial relationship between 
the daughter and father was resumed and 
ontinued for many years after the separa¬ 
tion. In the present case, there never were 
any filial relatijns between fatlier and 
daughter and I am of opinion that the 
daughter has m right of iiiheribauce to the 
father’s estate. 

I would, therefore, dismiss this appeal with 
costs. 

Young, J.— I concur. 

Appeal distni!>:}-61. 

(9) 2 L. B. U. So. 


PUNJAB ClilEP COURT. 

FiRsr Civit. Appevl No. 872 of 1909. 
February 19, 1913. 

Present: —Justice Sir Frederick Roberfcsou, 
ICt., aud .Mr. Justice Shah Din. 
Oh'uidhri AYA RAM and others—P i-.^iNriFFS 

—Appellants 
versus 

Musimmat TUARl BAI—Dsfend.vnt— 

Respondent. 

Cngtfuii^S'icccunion—HhatiiXS-^Hindii Lniu—Rtylif 
of d'nighter’-'i son to succeed in presence oj collaterals^ 
Bbatiiis rank as Kangarli in Mnzaffargark 

District. 

Bhatias ot tlie small town of Kangarli in the Dis¬ 
trict of Mnzaffiirgarli, though owning agricultural land, 
'Tonerally follow Hindu Law in the inatter.s of succes¬ 
sion and there exists among them no custom modifying 
that law to tlie extent of excluding daughters aud 
their sons in favour of separated collaterals. 

Bk'itias rank as twice-born but below ylroras and 
Ba niaa. 

First appeal from the decree of the District 
Judge, Multan, dated -tth May 1909, dis¬ 
missing the suit. 

The Hon’ble Rai Bahadur Lala Shadi Lil, 
for the Appellants. 

The Hon’ble Khan Bahadur Mr. Muhammad 
Shad, for the Respondent. 

JUDGMENT.— The facts of this case are 
fully given in the judgment of the Lower 

Court. *• 

The real question in the case is whether 

the parties are governed by Hindu Law or 

agricultural custom. 
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The lower Court has foand that they are 
governed by Hindu Law, and after hearing 
the case fully and ably argued for the appel¬ 
lants, we see no reason to differ from this 
finding. 

The parties are Bhitias of the Muzaffar- 

garh District, belonging to the small town of 
Kangarh. 


They certainly own a considerable amount 
of land, but they belong to a strict Hindu 
community, who do not permit widow 
re-marriage. They are described at page 297 
of Ibbetson’s Punjab Ethnology and at page 
90 of Rose’s Glossary, Volume I. The pofnt 
actually in dispute here is whether a 

daughter’s sou succeeds in preference to 
collaterals. 

The collaterab claimiug in this case are ia 
the 4th degree. 

Bhatiai rank as twice-born, but below Aroras 
and Banias, according to Ibbetson. 


They are described both in Ibbetson’s and in 

Rjse’s books as “very strict Hindus, far more 

so than the other trading classes of the 

Western Punjab eschewing meat and 

liquor. They do not practice widow re¬ 
marriage.” 

In the Gazetteer of the MaziSargarh 

District, they are all lumped together page 

37, as Kirars‘ no separate mention is made 

so far as we have been able to see, of Bhatias- 

Some ffirars" are said to be agriculturists.’ 

ihe parties in this suit, however, are clearly 

residents of Kangarh carrying on the business 

of petty shopkeepers and the like and the 

Hindu community amounts to more than 

half the town, which has about 3600 inhabi- 
tants. 


As regards the direct evidence of 
exclusion of daughters by collaterals ] 
forward by the plaintiffs, we can only i 
that it is very weak indeed. Ju the Riu 
i-am, Bhatias are not mentioned by na 
specifically and one “instance” given amc 
Bhatias of the exclusion of a daughter is tl 
of Tirath Ram’s own widow, and appears 
us not to help the appellants at all; it ref 
principally to the kirya harm ceremonies ai 
though it mentions the collaterals as i 
heirs, they do not seem actually to hj 
succeeded, and Tirath Ram, the huaba. 
grandfather of the respondeat, was ali 
On his death, the land went to responds 
m whose favour mutation was made and w 
has poBseasicm and the “iustauce" 


shows clearly that the feeling of the Bhatia 
community was in favour of the daughter’s 
son, but that the collaterals, who are stated 
to be very influential, carried their point. 

As regards the oral evidence, nob one 
single instance was quoted, so far as we 
could ascertain, which could be shown clearly 
to have been a case of the exclusion of 
daughters or daughter’s sons by relatives of 
the deceased, not being members with him 
of a joint Hindu family. 

Perhaps the strongest piece of evidence 
that the parties follow Hindu Law, and not 
agricultural custom, is contained in the state¬ 
ment of Lain Ram, plaintiff’s own witness, at 
page 61 of the paper book. He sho^s 
conclusively that among this community 
of Bhatia?^ widows do not get a life tenure 
of the estate, but merely maintenance, a 
very strong proof that they follow Hindu 
Law, as this is a well-known incident of 
the joint Hindu family. We think it is 
clearly shown that the parties are not 
governed by agricultural custom, and we 
consider the evidence quite insufficient 
proof to prove the existence of any custom 
modifying Hindu Liw to the extent of 
excluding daughters and their sons in favour 
of separated collaterals. Wh do nob think 

it necessary to call on the respondent for 
a reply. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 177 op 1910. 
September 10, 1912. 

Bresent-.—^xv Charles Fox, Kr„ Chief Judge 
and Mr. Justice Hartnoll. 

RAM BULLAB RHIRKAWALA— 
Plaintifp—Appellant 
versus 

Baba BICKRAJ and another—Defendants 

— Respondents. 

Insolvency—Adjitdicnted insolvent not discluirged — 

Ofi pro-note \n his favour—Official Assignee not 
interfering—Defendant cannot object^Negotiable in- 
tniment — Holder^s right to sue. 

An adjudicated insolvent, who has not obtained 
either his personal or final discharge, may, oven if all 
_ is property both present and future has been vested 
m the Official Assignee, sue on a promissory-note in 
hia favour, provided that the Official Assignee does not 
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iut^i'fero. It is uot open to the dofeiulunt to raiso 

tho plea that the plaintiff has no right ot suit on tho 

""^Uader tho law of Negotiable lastriiiuonts, the rule 
is that tho hoUlev of such au iustruinout at the time 
of action brought, i. e., tho person who is then cu- 
titleiVto receive its contents, is the only person i\ho 

can sue on it. 

Jlr. Qiles, for the Appellaut. 

Mr. McDonnell, for the Respondents. 

JUDGMENT. 

C. J.—The plaintiff-appellant sued 
on two promissory-notes in his favour, said 
to have been executed in January 1906, 
which were payable twelve months after 
date Daring the course of the case, it ap¬ 
peared that the plaintiff had in 1901 been 
ad.iudicated an insolvent by this Court. 1 he 
record of this Court shows that he was ad¬ 
judicated on his own petition, and he filed a 
schedule of debts he owed jointly as a 
member of a firm; although he entered 
nothing in the schedule of separate liabilities 
and amounts due to him, be stated he had 
then only Rs. 50 worth of separate property. 

He obtained an ad interim protection order, 
and after that did nothing. Although re¬ 
quired to appear before the Court, he did not 
do so, and a warrant for his arrest was of no 
avail. He obtained neither his personal 

nor his final discharge. 

The vesting order made in the case vested 

in Official Assignee of this Court all his pro- 
perty which he had tlien and all the pro¬ 
perty which he might thereafter acquire. 
That order continued and was in foice at the 
time he made the loans sued on and at the 

time he brought the suit. 

The District Judge held that the vesting 
order was a bar to his suing on the notes. 
The first question to consider is whether this 
was so. The plaintiff wished to change his 

case when his insolvency in 1901 was raised 
against him, but on the plaint he was suing 
for monies personally due to him on prorais- 
sory-nores purporting to be m his per¬ 
sonal favour and on transactions which 

took place about five years after his adjadi- 

cation and the vesting order. Assuming 
that he stated that the monies he lent 
had been acquired by him subsequent to 
the insolvency, then accoiding to the law 
of Bankruptcy as administered in England, 
the previous vesting order would have been 
uo bar to hio recovering any mouieo due on 


the notes unless the OlHoial Assignee inter- 
fered. The law is inast clearly laid down 
in Dniyton v. Dale (1) in the following 
words: — 

“An uncertiticated bankrupt lias a right 
to goods acquired by him since his bankruptcy, 
against all the world hut his assigtiee.s, 
(corresponding to tho Official Assignee in 
this country), and he may maintain trover 
for them against a stranger. It is clear, 
therefore, tiiat binknipt has a property 
in such goods. The assignees have vested 
in them a right to interfere and claim the 
property; and if they do make any claim, 
it is effectual against tlie bankrupt and 
all the woild; but if they do not interfere, 
then, as between the bankrupt and his 
debtor, the latter cannot set up their title; 
but the bankrupt has a right, in a Court 
of law, to enforce the payment of Ips debt.” 

This statement of the law was re-affirmed 
by Tindal, 0. J., in Herbert v. Sayer (2) 
in the E.xchequer Chamber and according 
to Byles on Bills at page 407 of the 17th 
Edition, it is still the law. 

In the present case, the Official Assignee 
had not interfered and claimed the monies 
due on the notes; consequently, it was nob 
open to the defendants under the law as 
stated above to raise the plea that the plain¬ 
tiff had no right of suit on the notes. 
Possibly owing to his being met with 
the above plea, the plaintiff set up at a late 
stao-e that the debts for which the notes 
were given were really debts owing to the 
plaintiff’s wife, and that the plaintiff in 
bringing the suit was only acting as trustee 
for his wife. The District Judge held that 
on such a case the plaintiff could not succeed 
unless the plaint was amended so as to 
show (presumably) that the plaintiff was 
suing as a trustee, and the learned Judge 
considered that the case was not one in 
which araenJment should be allowed. 

Under the law of Negotiable Instruments, 
the rule is that the holder of such an iu- 
struraent at the time of aoLiou brought, i. e., 
tlie person who is then entitled to receive 
its contents, is the only person who can 
then sue on it—fee Byles on Bills, 17ch 
Edition, page 359. 

(1) (1^23)2 li. & C.293; 3 I). A: U. 534; 20 R. R. 350j 
2 L. J. (o. s.) K. B. 20 ; 107 Eiig. Rop. 39.3. 

(2) (I8tl) 5 (J. B. 905; 8 Jur. 812; 2 D. Si b. iUj 
13 L. J. B. 209; D. & Mer. 723. 
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The plaintiff was the holder of the notes 
which were expressed to bs in his favour 
psrsonally, aud he was the only person 
who could properly sue on them, the Official 
Assignee not having interfered or claimed 
on them. 

In my opinion, the decree dismissing the 
suit must be set aside, and the cise must 
be sent back with directions that it be 
re-admitted under its original number aud 
tried, 

I would order that the costs of this appeal 
follow the ultimate decision of the suit. 

Hartnoll, J.—-1 concur. 

Decree set aside: 

Case remanded. 


Appeals from the decrees of the District 
Judge of Stiahabad, dated April 2l8t, 1910, 
reversing those of the Sub-Judge of Arrab, 
dated July Slst, 1909. 

In No. 1985. 

Babu Kuhvant Saliay, for the Appellant. 

Moulvi Syel Enatjet Karim^ for the Res¬ 
pondents. 

In Nos 1985, 2042 to 2045. 

Dr. Rask Behiri Ohose, Bibu Mohend'‘a 
Nath Roy and Chandra Se'ihar Pershad Singh, 
for the Appellant. 

Babus UmakaJi Muhherii and Mohini 
Mohan Ghatterji, for the Respondents. 

JUDGMENT. 


CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 1985, 2042 

TO 2045 op 1910. 

February 26, 1913. 

Present:—Mr. Justice Coxe and Mr. Justice 

N. R. Chatterjea. 

Ghowdhry RAM BRICH NARAYAN 

SINGH— Plaintikp—Appellant 

versvs 


Babu AMBIKA PROSAD SINGH and 
OTHERS —Defendants —Respondents. 

Mortgage—iIort<jagee in possession purchasing raiyati 
lands—AccessionsSuhject of redemption — Special 
advantage hy reason of position ns mortgagee if 
should exist—Expense of acquisition to he borne by mort^ 
gagorin proportion to share —Transfer oj Property Act 

(IV of 18829, s. 63. 


Although every purchase by a mortgageein posses 
Sion of a sub-tenure, existing at the date of the mort 
gage, must not be taken to have been made for thi 
beneiit of the mortgagor, yet many acquisitions bi 
the mortgagee are treated as accretions to the mort 
gaged property and, therefore, subject to redemption 

Rajah Kishen Dutt Ram y. Raja Mumtaz Ali 5 C 
198: 5 C. L. R. 213; 6 I. A. 145: Rakcstraw v. Brewer, i 
P. Wms. 511; Sel. Ch. Ca. 55; Mos. 189; 24 En". Rep 
839 and Deo d. GiBIioa v. Polf, 2 Dough 710; 99 En" 
Rep. 452, relied upon. ® 

The mortgagor’s right to the accession under the 
provisions of section 63 of the Transfer of Property 
Act does not depend upon whether the mort"a"ec 
had any special advantage by reason of his position^a' 
mortgagee in acquiring the accession. But the more' 
gagor must pay to the mortgagee the expenses ol 
acquiring it. 

The raiyati lands purchased by a mortgagee in pos 

session of the mortgagor’s share of the Inehal are 

accessions to the mortgaged property lo the extent of 

the mortgagor’s share in the mehal; and the mort- 

^gor is entitled to those lands upon redemption to 

the extent of his share in the mehal on payment to 

the mort^gee the proportionate share of tho expenses 
incurred m acquiring them. penses 


N. Chatterjea, J.—The first question to be 
determined is whether the rayati lands pur¬ 
chased by the defendants, while they were in 
posse.ssion of the plaintitf s share of the 
rnahal, as mortgagee, are accessions to the 
mortgaged propei'ty, i. e , to the extent of the 
plaintiff s share in the mahal. The learned 
District Judge was of opinion that they were 
not accessions, because some of the defendants 
were co-owners of the rnnhal with the plain¬ 
tiff and their position as mortgagees did not 
give tliem any special advantage or facilities 
in purchasing the lands. 

On behalf of the plaintiff-appellant, the 
provisions of section 63 of the Transfer of 
Property Act. and the case of Raia Kishen 
Dntt Ram v. Rija Mumtaz Ali (1), were re- 
lied upon, in support of the coutention that 
it was not necessary, that the mortgagee 
should have any special advantage in order to 
entitle the mortgagor to the benefit of the 
accessions. 


In the case of Rain Kishen Dutt Ram v. Raja 
Mumtaz Alt(l), certainaubordinatefeiV^ tenures 
within a taluk mortgaged, were acquired by 
the mortgagee in possession and it was found 
that the mortgagee taking advantage ot hia 
position of Uhikdar de facto had acquired the 
btrts for very inconsiderable sums and al¬ 
lowed them to merge in the taluk. But the 
juaBrmeafc of the Privy Coanoil did not rest 
excluaiyely on these circumstances. Their 
Lordships, while not prepared to affirm the 
broad proposition that every purchase by a 
mortgagee of a sub-tenure existing at the 
date of the mortgage, must be taken to 


(1) 5 C. 193 5 C. L. R. 213; 6 I. A 145. 
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have been made for the beuetic of the mort¬ 
gagor Uop instance, a p itni or vinkarari tenure 
purchased by the mortgagee of a aemiu./ar* 
with his own funds and f )r lus own beneftt), 
observed that the general principle re¬ 
cognized in English law was that most aceiui- 
sitions by a moitgagor enure for the bene¬ 
fit of the mortgagee and that, on the other 
hand, many acciuisitions by the mortgagee 
are in like manner treated as accretions to 
the mortgaged property and, therefore, sub¬ 
ject to redemption. Their Lordships re¬ 
ferred to (among others) the case of 
R'lkestraw v. Breiosr (2), where the mort¬ 
gagee of an original term in respect of cer¬ 
tain chambers in Inns of Court, was granted 
an additional term, to commence after the 
expiration of the old terra, as a pure personal 
favour and kindness to a brother Bencher 
and which probably would not have been 
given to the representatives of the mortgagor 
who were females, and the latter were al¬ 
lowed to redeem on the ground that the 
additional term “comes from the old root,” 
and observed that the law laid down in that 
case had never been impeached. And refer¬ 
ring to the case of Doe d. Gibbon v. Pott (.D, 
where it was held that if the lord of a manor 
mortgage it in fee and afterwards, pending the 
security, purchase and take surrenders to 
himself in fee of copyholds held of the 
manor, they shall enure to the mortgagee’s 
benefit, and the lord cannot lessen the 
security by alienating them, said:— Itisditii- 
cult to see, why as in the case of a re¬ 
newable lease, the same equity should not 
attach to the mortgagee, particularly if by 
reason of his position as mortgagee in posses¬ 
sion he has had peculiar facilitie.s for obtain¬ 
ing the surrenders.” So tiie fact that tim 
mortgagee in Rij^ Kisin Dutt Hnm case(l), 
had peculiar facilities for obtaining the sur¬ 
renders of the birt tenures, by reason of his 
position as mortgagee in possession, appears 
to have been relied on only as an additional 
ground for holding that the same equity 
should attach to the mortgagee as in the case 
of a renewable lease. 

The law as to accessions to mortgaged 
property in this country, is now formulated 
ill section 63 of the Transfer of Property 
Act, which provides that where mortgaged 

(2) 2 P. Wins. 511; Sol. Ch. Ca. 55: iloa. 189: 24 
Eng. Ho]). 839. 

(3) 2 Eouglub 710; 99 Eng. Hop. 452. 


pi’opeity in po.ssession of the mortgagee, has 
during the contimiiince of the mortgage le- 
ceived any accession, the mortgagor upon le- 
deraptioii, shall in the absence ot a contiact to 
the contrary, be entitled as against the mort¬ 
gagee to such accession and where the acces¬ 
sion lias been acquired at the expense of the 
mortgagee, and is capable of separate posses■ 
sion or enjoyment without deti iment to the 
principal property, the mortgagor desiring to 
take the accession must pay to the mortgagee 

the expense of acquiring it. 

The mortgagor’s right to the accession, 
under the provisions of the section, does not 
appear to depend upon whether the mortgagee 
had any special advantage by reason of his 
position as mortgagee, in acquiring the 
accession and in this respect the section seems 
to go farther than section 90 of the Indian 
Trusts Act, under which the mortgagee holds 
an advantage for tlie benefit of the mortgagor 
only when he gains it by availing himself of 
his position as such and in derogation of the 
rights of the mortgagor. 

It is contended on behalf of the res¬ 
pondents that section 63 of the Transfer of 
Property Ad, applies to a case where the 
mortgagee holds the property only as a mort¬ 
gagee and not where, as in the present case, 
the mortgagee held the vuihal both as co- 
proprietor and as mortgagee but the section 
provides that where the mortgaged property 
in possession of the mortgagee had, during 
the continuance of the moxtgage, leceixed any 
accession, the mortgagor is entitled (o it on 
redemption. Had the mahal received a 
natural accession, sucli as land gained by 
alluvion, ibcould notbecontended thatbecause 
the mortgagee had a share in the mahal\u 
proprietary right, the mortgagor was not 
entitled to the accession to the extent of his 
proportionate share in the mahal. The only 
difference between such a case and a case 
where the accession is acquired, is that in the 
latter, the mortgagor must pay to the mort¬ 
gagee the expense of acquiring it. 

lb is unnecessary bo consider whether every 
purchase of a sub-tenure by a mortgagee can 
be called an accession and how far the prin¬ 
ciples laid down by the Privy Council in the 
case cited above, have been modified by the 
provisions of section €3 of the Transfer of 
Property Act. In the present case, we are 
concerned with ordinary raiyati holdings. 
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Under section 63 of the Transfer of Pro. 
perty Act, the question is whether the pro¬ 
perty is an accession. If the lands purchased 
in the present case are accessions, the plaint¬ 
iff is entitled to them, to the extent of his 
share in the makal. 

The Court of first instance found upon the 
evidence adduced by the defendants them¬ 
selves that the lands purchased by the defend¬ 
ants had been separated from the lands 
which are in the possession of the tenants 
and this findini?, so far as it goes, has not been 
set aside by the lower Appellate Court. The 
defendants, though holding different interests 
in the m'lhal and in the mortgage, represented, 
between themselves, the entire interest of the 
landlord for the time being, when the pur¬ 
chases were made. There was no one else to 
whom the portion of the rent which was pay¬ 
able for the lands purchased by them, could 
be paid during the subsistence of the rnort- 
gage. It has not been found that the pur¬ 
chases were made by the defendants in their 
character as co-owners only. Under the 
circumstances, there is no reason why the 
lands should not be treated as accession, and 
why the plaintiff should not be entitled to 
the benefit of it to the extent of his share in 
the mahnl on payment to the defendants the 
proportionate share of the expense incurred 
in acquiring them. In this view, it is un¬ 
necessary to consider the rights of the plaint¬ 
iff, as landlord, to hhas possession of the 
lands. 

The defendants are not entitled to any 

interest on the amount spent by them in 

acquiring the lands; the profits received by 

them should be set off against the interest 

(see last para, of section 63, Transfer of Pro- 
perty Act). 

The plaintiff should get mesne profits only 
from the date which may be fixed for the 
payment hereinafter referred to as it has not 
been found that he demanded the lands and 
offered to pay to the defendants the expense 
of acquiring the lands. The decree of the 
lower Appellate Court will be set aside, and 
that of the Court of first instance restored 
with the modification stated above. The case 
will go back to that Court for determining 
the amount paid by the defendants for 
acquiring the lands and it will fix a date for 
payment of the said amount, on payment of 
which the plaintiff will get khas possession 
of the lands to the extent of UU share in the 


mahal together with costs of all Courts and 
in default of such payment the suit will be 
dismissed with cxsts of all Courts. 

case, it is said that the 
plaintiffs father and uncle obtained by 
partition a separate pntti of 8 annas in 
mahal bomraon. This separate putti was 
Tanzi^ Xo. 4101. About a third of the 
uncle 3 half share was purchased by the 
ancestors of defendants Nos. 1 to 4, 9 to 11, 
and the other ^rds by the ancestors of 
defendants Nos. 17 to 24, 26 and 27. Then 
the plaintiff s father’s share was mortgaged 

to the predecessor.s*in.interest of defendants 
Nos. 1 to 15, 17 to 24, 26 and 27. Sub¬ 
sequently, the plaintiff redeemed the mort¬ 
gage but on re-taking possession found that 
the defendants had severally bought in 
holdings amounting to about a third of the 
rajya/i land of the village. It is found that 
holdings are not transferable without the 
landlord’s consent. The plaintiffs sued to 
lave the defendants declared trespassers 
ani in the alternative for possession on 
payment of the considerations for the 
purcha.se from the tenants. The first Court 
e that the purchases were accessions 
to the mortgaged property and gave the 
plaintiff a decree on payment of the con- 
si^derations. The District Judge dismissed 
the suits and the plaintiffs appeal. 

The first point taken is that the purchases 
oug t ^ be treated as accessions under 
section 63 of the Transfer of Property Act. 

I ne learned District Judge has not accepted 
this contention because iu his opinion the 
mor gagees obtained no special advantages 

t'L ^9 mortgagees towards 

ma 6 purchases, Ifc is argued, how¬ 

ever, that it is not necessary that the 

any special advan- 
tages to bring them within the scope of 

section 63 of the Transfer of Property Act 
and the case of B-ija Kishen Butt Ham v. 
Ra,a Mumtaz AU (1) is relied on. In that 
ease their Lordships of the Privy Council, 
wmie not prepared to affirm the broad 
proposition that every purchase by a mort- 
gagee of a sub-tenure existing at the date 
o 0 mortgage must have been taken to 
have been made for the benefit of the 
mortgagor”, yet allowed the mortgagor in 
the circumstances of the case to redeem. 

appears to us that in the circumstanoes 
ot this case, redemption should also ba 
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allowed. It is evident that the defendants 
of these suits as a whole were in possession 
of the whole estate, though different defend¬ 
ants had different interests. It is, we think, 
generally considered a judioious policy for 
a landlord to try to convert raiyiH land 
into what is called hhds possession. If the 
plaintiff had been in possession, he would 
also have been able to pursue this policy. 
But it appears to us unjust that because 
he has mortgaged his interest to his fellow 
landlords, he should find himself on the 
redemption of the mortgage in his present 
position. His co-sharers have acquired 

a third of the roiynti land of the village 
and whether the holdings are transferable 
or not, his light, if he has any, ot 
acquiring ^hns possession of his interest 
in the land could not be enforced without 
aatiuggle. He has a right, on redemption, 
to find the village in tlie same condition 
as when he mortgaged it, and clearly it is 
in a condition far more prejudicial to his 
interests when a third of the land is in the 

possession of his co-sharers. 

In this view of the case, it is unnecessary 
to consider the effect of the purchases against 
the plaintiffs as landlords and not as mort¬ 
gagors. Accordingly, we think that the 
appeal should be allowed, the decision of the 
District Judge set aside, and that of the 
Subordinate Judge restored. The laUer 
officer, however, has ’omitted to fix a time 
for the payment of the purchase money 
by the plaintiffs. And we think that he 
is wrong in allowing mesne profits. Mesne 
profits can be set off against interest. The 
case will accordingly go back to the Court 
of first instance who will take an account 
of wbat will be due under bis decree for 
purchase money and fix a date for the pay¬ 
ment of that sura. If the sura is paid, the 
plaintiffs will be entitled to recover possession 
with costs of all Courts; if not, the suit 
will be dismissed with costs. 

Appeal alloiced. 


PCNJAB CHIBF COURT. 

First Civil Appeal No. 758 op 1910. 

March 17, 1913 

present: —S'w Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Chevis. 

DELHI CLOTH and GENER\L MILLS 
COMPANY. LIMITED, DELHI— 
Defendant—Appellant 
versus 

KANHIYA, MINOR SON op MADAN LAL. 
de:eased under the guardianship op his 

MOTHER, InDaK KaOR — 

Plainiifp— Respondent. 

Contract .Irt (IX of IS72>, oo, 120—Confrort (or 
i„t,rrha.-ie of oj yarn-Condition to take dclircnj 

u'ithin ^lyecified itmc—Failure to take delivery cntitl. 
in<j defendint to sell goods awl recover damayes — 
Time essence of the contnict. 

,4, puifhasod some bales of yarn from li , the con- 
ililion being that .1. would take delivery of the goods 
within a certain period on payment, tliat if .1. failed 
to take delivery before the expiry of tho term, IL 
would, in his discretion, sell the goods whenever he 
thought tit, and realize damages in resjiect of remt, 
insnnince and interest, from the date of contract to 

the dato of sale: , ^ , 

Held, that tho general rule m a saleot tlius ilescrtp. 

tionwas that time was of the essemm of contract: and 
as the terms of tlie contract were in acconlance with 
this rule, tlio second paragrapli of section o3 of tim 
Contiact .U‘t did not apply. 

Under section 120 of the Cantract .\ct, wrongful 
refusal by the purchaser to accc|)t the goods .-^old to 
him amounts to a breacli of a c-uttact of sale. 

Firat appeal from the decree of the Addi¬ 
tional District Judge, Delhi, dated the 4th 
May 1910, decreeing claim for Ra. 3,742. 

The Hon’ble R. B. Mr. Shadi Lul, for the 
Appellant. 

Mr. Dalip i^ingh and The Hon’hle K. B. 
Mm if.JwirMwin/if Shnii. for the ResDondent. 


JUDGMEN r.—This is a suit for damages 

by the proprietor of the firm known as Rarn 

Dial Babu Ram of Hathraa, baaed on the 
allegations that on the 24th March 1909, he 
purchased 500 bales of yarn, from the Cloth 
and General Mills Company, Limited, Delhi, 
at Rs. 3-1-0 per bundle of 10^ counts, with 
an increase of one anna per bundle for each 
consecutive count up to lb 2 counts, the 
condition being that the plaintiff would take 
delivery of the goods within 3^ months on 
payment and that on failure to take delivery 
within the contract period, he would pay 
interest at the rate of ten annas per cent, on 
the goods and insurance charges and godown 
rent; that the plaintiff advanced Rs. 1,975 to 
the defendant Company as earnest moneyj 
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that the plaintiff did not take delivery within 
the period of .3^ months, but that on the 
16th August 1909, he sent a notice to the 
defendant Company to deliver the goods to 
one Knndan Lai, broker, that one Deoki 
Nandan had in the meantime aued the plaint¬ 
iff and secured the attachment of the goods 
that the District Judge of Delhi appointed 
the plaintiff a Receiver to realize the goods 
or damages in the event of non-delivery, and 
authorized him to sue and recover the goods 
or damages from the defendant; that the 
plaintiff, on the 19th November 1909 gave 
the defendant notice to deliver the ’ goods 
within 24 hours, and that the defendant’s 

failure to deliver gave the plaintiff a cause 
Of actioD. 

November 

1909 [On the 27th August 1909, the defend- 
ant Company had through their Counsel 

“f®.''®'?’ Prejudice, to allow the 

plaintiff to get the injunction of the District 
Court cancelled and to take delivery of the 
goods within three days on payment of 
interest, rent and insurance charges etc 
with the condition that after those three days’ 

the plaintiff would lose all right to the 
goods. 

The third clause of the contract sued on is 
as follows:— 

to the 7th July 1909. No bale shall be 

taken delivery of within the first 4 out o' 
dg months The entire goods shall be taken 

delivery of in the next two months ” 

damages was 

Bs. 8,459-7 and the Court below gave the 

plaintiff a decree for Rs. 3.742 and costs in 
proportion. 

The 6rat three grounds taken in appeal, 
tJU., (U that the plaintiff, Madan Lai, had 
no right to sue alone, the contract being made 
with the firm and releases by Babu Ram not 
being proved; (2) that the plaintiff neither 
sued as a Receiver, nor could sue as such 
without the sanction of the Court appointing 
him a Receiver, and (3) that the pUintiff 
could not sue in two capacities, the parties 
and the causes of action being different were 
overruled at the hearing, the District Court 
having m a suit between Babu Lai and 
Deoki Nandan, proprietors of the firm 
Deoki Naudau.Babu Lai, plaiutifft"aud 
Madan Lai. Babu Ram, Salig Ram. Sagar 
Mai and Kesho Das, proprietors of the firm 


of Ram Dial-Babu Lai, defendants, ordered 
as follows on the 11th November 1909;—. 

Plaintiff applies for the injunction to 
be cancelled and plaintiff appointed a 
Keomver to take delivery of the goods from 
the Delhi Cloth and General Mills, and to 
sell them under the terms of an agreement 
arrived at between the parties. Defendants 

1 ^ before me and 

p amtija Counsel also. Order to be issued as 

above; and having further ordered, on 

the 4th December 1909, as follows:^ 

Prem Lai, for plaintiff, now states that 
be does not wish to be a joint Receiver and 
IS content with defendant No. 1 alone, i.c , 
Madan Lai, to be appointed Receiver. 1 ac¬ 
cordingly order that defendant No. 1 be 
made sole Receiver to bring the suit.” 

The remaining grounds of appeal, however, 
have force:— 

That time was of the essence of the 
contract; 

5. that the plaintiff having failed to take 
delivery within the stipulated period broke 
the contract and is not entitled to sue; 

0 . that the defendants rescinded the 
contract and were justified in doing so; and 

7. that the plaintiff is not entitled to 
any damages. 

., contains ample evidence that 

the price of yarn fluctuated daily. On the 
9th June 1909. the defendant wrote to the 
plaintiff pointing out that not one bale had 
been taken delivery of; that only one month 
or the terra of contract remained and that 
the goods should be removed. On the 3rd 
July, the defendant wrote to the plaintiff 
a no reply had been received; that the 
term of the contract would expire within 

four days; that not one bale had been taken 

delivery of and that the goods would be 
charged with interest, godown rent and in- 

1909. the plaintiff 
ephed that the goods would be removed 
within two months. On the lOfch July 1909, 
the defendant wrote expressing regret that 
the plaintiffs suggestion could not be 
complied with and added on the 12th July, 
at as requested orally no steps would be 
Taken for two days but that if “ bargain ” of 
he ready-made goods was not struck within 
that period the Company would sell the goods 
on the plaintiff’s behalf. The defendant 
Company then wrote to many possible pur¬ 
chasers, asking for offers for the 500 bales, 
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and received several replies. On the I9th 
July, the defendant wrote to the plaintiff that 
the plaintiff did not take delivery of any of 
the yarn, though frequently requested to do 
so ; that no one had offered more than Rs. 3 
per bundle; that Rs. 1,260 on account of 
loss at one anna per bundle, Rs. 93-12 on 
account of ?odowa rent and insurance charges, 
and Rs. 116-2-6 on account of interest after 
deducting interest on the earnest money, 
making Rs. 1,459-14-6 in all was due; that 
the balance of the earnest money was 
Rs. 515-1 6; that the defendant cmld ome 
and take it and that no interest would be 
allowed on this balance. The statement that 
Rs. 515-1-6 only was due was frequently re¬ 
peated by the defendant. 

The Court below has held that there was 
no cancellation or rescission by defendant of 
the contract and that the plaintiff conse* 
quently had a right to sue. The defendant 
frequently stated that the plaintiff’s rights 
in the yarn had been extinguished and that 
all that the plaintiff was entitled to was a 
sum of Rs. 515-1-6. Clause 8 of the con¬ 
tract—“ After the expiry of the term of con¬ 
tract, the goods shall be at our (plaintiffs’) 
risk in every way,” has been relied on by the 
Court below as proving that, after the expiry 
of 3j months the defendant was to hold the 
goods at the risk of the plaintiff and on his 
behalf and was to be reimbursed by charging 
interest, godown rent and insurance for which 
the earnest money was ample. The Oouib 
below has apparently overlooked tlie 7th 
clause of the contract, which vests in the 
defendant discretion to sell the goods alter 
expiry of the term of contract whenever 
it thought fit, if the plaintiff failed to take 
delivery before the expiry of the term. This 
clause, moreover, empowered the defendant 
to realize damages in respect of rent, insur¬ 
ance and interest etc., from the date of con¬ 
tract to the date of sale. 

Counsel for the plaintiff-respondent relied 
on the second paragraph of section 55 of the 
Contract Act, but the intention of the parties 
having, in our opinion, been that time should 
be of tlie essence of the contract, this para¬ 
graph is not applicable. Tlie general rule is 
that in a sale of this description, time is of 
the essence of contract, and the terms of 
the contract are in accordance with this rule. 

Under section 120 of the Contract Act, 


wrongful refusal by the purchaser to accept 
the goods sold to him amounts to a breach of 
a contract of sale, and such refusal by the 
plaintiff-respondent has been established. 
Plaintiff-respondent failed to prove that the 
rate on the 7th or Sch July 1909 exceeded 
the Rs. 3 per bundle alleged by the defend¬ 
ant-appellant and tlie plaintiff-respondent 
was entitled only to Rs. 515 1-6 admitted 

by the defendant-appellant. The appeal is 
in respect of the amount decreed in excess of 
this .sura and i.s, therefore, decreed with 
costs here and below. The result is that the 
cross objections are disallowed. 

Appeal allowel. 


BOMBAV HIGH COURT. 

OaiGiNAt, t)iviL Suit N'o. S-SO of 1912. 

December 12, 1912. 

Pre.«e«f: — Mr. Justice Beaman. 
JATANTILAL RAMDAS —Plaintiff 

versus 

NAGNATH SHAMBHUAPPA KATHLEY 

— Dekrnpant. 

Bomhaij High Court Rules (Original Side'^, rr. 10.5, 
lOG — Defendant not filing }i'rif(en statement—Right to 
defend suit ex tempore—C um7 Procedure Code (Act V of 
190S), O. Vin, r. 10. 

Hales 105 and lOG of the Bombay llit^h Court Rules 
(Original Side) do not prevent a defendant, wlio has 
not filed his written statement, from defending tlio 
suit ex tempore at the hearing. 

Mr. Kanga (with him .Mr. Desii), for the 
Plaintiff. 

Mr. Wadia (with him Mr. Bhandarkar)^ for 
the Defendant. 

JUDGMENT.—The plaintiff sues to re¬ 
cover a sum of money alleged to have been 
paid to the defendants by mistake. The 
plaintiff, who is the grandson of the deceased 
Chunilal, is a minor suing by his guardian ad 
litem. The defendants are the heirs and re¬ 
presentatives of Sharnbhuappa, who was a 
partner of the deceased Chunilal. The ac¬ 
counts were made up from time to time and 
finally the amount found due to Shambbu- 
appa was settled in December 1911 and 
mutual releases given and taken. A sum of 
some Rs 4,000 was then paid by cross- 
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cliGqaes by the plaintiff to the defendants. 
In April 1912, on going over the accounts, 
the guardian’s son pointed out to him that 
a sum of Rs. 11,000 odd, for which the 
defendants were liable in proportion to 
their interest in the partnership, had been 
omitted ; and it is to recover the defend¬ 
ant’s four-anna share iu that liability by 
mistake overpaid to them that the piaintiff 
has filed this suit. 

The salt was 6led io July 1912 and the 
snmnaons was made returnahle on the 11th 
of Novemher. No written statement was 

plaintiff did not more under 
rnle 106 of the High Court Rules to have 
the suit set down for an ez parte decree. 
It, therefore, came on in the usual course 
late ID the afternoon of Tuesday. Mr 
Bhandarkar was instructed to apply for an 
adjournment. Mr. Desai for the plaintill 
opposed. The Court saw no reason what¬ 
ever to grant any further adjournment in 
the matter. In the ordinary course, Mr. 
Bhandatkar would then have withdrawn 
from the suit and the case would have pro- 
Deeded e.r p,rte. But, I auppo.se, with the 
idea of tiding over the short time remaining 
at the Court’s disposal that day and so 
getting the heneBt of the intervening Wed¬ 
nesday, the defendants’ attorneys instructed 
a Senior Counsel, Mr. Wadia, to join Mr. 
Bhandaikar m defending the suit. Mr 
Wadia, accordingly, raised issues for trial. 
Mr. Desai objected, eayiug that under the 
c.rcumstaDces, the defeudautH were not 
entitled to defend the suit. After carefully 
considering High Court Rules 105 and 
lUb it seemed to me very dilEcult to say 
that a defendant, situated as these defendants 
were, was precluded by anything in these 
rules from defending the suit so to speak ez 
tempore It is true that but for the lateness 
of the hour and the fact of the next day be¬ 
ing a dies non so far as this Court is con- 
cerned those tactics would not have been 
adopted. The result was that the plaintiff 
according to what 1 am told is the Bar eti! 
quette, also had to hurriedly brief another 
Counsel, Mr. Kanga. Thus all parties were 
put to quite unnecessary additional expense 
for no other purpose, that I can discover 
than a factious opposition in the hope of 
gaming time which the Court had just form- 
ally refused the defendants. It is curiuus to 
read, in connection with rules 105 and 103 


Order Vlir, rule 10, of the Civil Procedure 

Code, which provides that where a written 

Statement has not beeu put in, the Court may 

pronounce judgments (presumably summarily) 

against the defendant. Taking the rule as 

it stands, it appears to absolve the plaintiff 

from the necessity of proving his case at all. 

Judgment is to go against the defendant by 

way of penalty for not having put in his 

written stateraect. I have never had occa- 
• ^ 

8100 in ray experience to make use of that 
order and I doubt very much whether it is or 
ever has been the practice on the Origioal 
Side of this Court to decree the plaintiff’s 
suit, or iu other words to pronounce judg« 
mem against the defendant, without in the 
first place insisting upon the plaintiff form¬ 
ally proving his claim. But if the plaintiff 
is allo-ved to prove his claim, that must be 
done by examining witnesses, and I dj not 
see how the defendant in those circumstances 
can be forbidden the right of cross-examina¬ 
tion. It appears to me that it would be 
very desirable that some addition should be 
made to rule 105 corresponding with the 
marginal note which is always made upon the 
defendants summons. I confess that I cao 
see^ no reason whatever in principle, nor can 
I discern any practical utility, in support of 
rule 106. I cannot conceive why the Pro- 
thoDotary should not sno mot'i set down all 
cases falling witliin the scope and intention of 
rule 105 for ex pirte decrees on the returnable 
date of the summons without putting the 
plaintiffs to the great additional expense of in¬ 
structing Couusel to formally move to have 
that done. That means one more additioual 
hearing and au entirely unnecessary delay 
and expense to attain no useful object what¬ 
ever that I oau discover. 

In the present case, it appears to me that 
t le defendants, if left to themselves, would 
have been perfectly reasonable, and have in 
their letter, Exhibit P in the case, evinced a 
correct and honest attitude. Unfortunately, 
however, instead of acting up to that letter, 
they appear to have consulted attorneys in 
Bombay with the almost inevitable result 
that they were advised to defend the suit. 

A perusal of the correspondence shows that 
the defendants had never contemplated, at 

Tuesday evening, repudiating 
liability for the items said to have been 
omitted by mistake from the accounts. Bub 
between the rising of the Court on Tuesday 
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and its sitting: this morning I suppose Coun¬ 
sel consulted, and as a forlorn hope em¬ 
barked on cross-examination, the object of 
which seems to be to show that the de¬ 
ceased Shambhuappa had in 1906 or there¬ 
abouts disclaimed all responsibility for the 
expenditure which formed almost the whole 
of the present claim. In the circumstances 
of the case, I do not attach any great im¬ 
portance to that suggestion. The guardian, 
who has no interest of his own to serve, 
and appears to be a perfectly straightforward 
and honest person, has sworn that the items, 
afterwards unfortunately omitted, were shown 
in the first account, submitted to Shambhu¬ 
appa, and that no exception whatever was 
taken to any one of them. In the second 
account, unfortunately these items were 
omitted by mistake. There is no evidence 
available to suppoi t the defence fore-shadow¬ 
ed in the belated cross-examination of the 
guardian. Indeed, but for the unusual coarse 
adopted by the defendants’ attorneys late on 
Tuesday evening, the case would have un¬ 
doubtedly been disposed of ex parte in less 
than half an hour. The same result is now 
reached at an additional outlay of time and 
money to all parties concerned; and I must 
own that 1 prefer the usual procedure that 
which, with very rare exceptions of which 
this is a typical one, has always been followed 
since I presided over this Court. I have 
not the slightest doubt of the truth and 
ho7ia Tides of the plaintiff’s claim, and I 
must, therefore, now decree the suit in full, 
with one modification only, vrz,, that I see 
no reason to allow him 9 per cent, interest 
on the amount. 

There must be a decree for the plaintiff 
for Rs. 2,996*2-6 with interest at 6 per cent, 
per annum from the 2nd of May 1912 to 
judgment. 

Costs and interest on judgment at 6 per 
cent, per annum. 


Suit decreed. 

Attorneys for the Plaintiff: Messrs. 

6/iai, Jamietram and Madan. 

Attorneys for the Defendants: Mr. D. J, 
Mantri. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 19 op 1912. 

December 21, 1912. 

Present: —Mr. Drake-Brockraan, J. C. 
FARIDBI— Plaintiff—Appellant 

versus 

MOHAMAD AMIN— Dependant— 

Respondent. 

Civil Procedure Code (.-let V of 1908), s. 141,0. IX, 
r. 4, 0. XLIII, r 1. (c)—Suit dismissed in default 

_ Application for re.^toration also dismissed in dejault 

of both }uirties—Application to set aside the order of dis¬ 
missal of application for restoration rejected—No appeal 
lies. 

A suit was dismissed for default, both parties being 
absent, and the application for restoration of the suit 
was also dismissed for default of both parties. An 
application for setting aside the order of dismissal of 
tlie application for restoration was rejected: 

Held, that no appeal lay from the order of rejec¬ 
tion. 

Section 141, Civil Procedure Code, (Act V of 1908), 
relates to procedure only; it cannot confer a right 
of appeal, wbicli-is a matter of substance, and not of 
procedure. 

Clause (c) in rule 1 of Order XLHI does not give a 
right of appeal in cases of dismissal for default of 
both parties. 

Miscellaneous appeal against an order of 
the District Judge, Chanda, dated the 13th 
April 1912. 

JUDGMENT.—The appellant, Paridbi, 
moved the lower Court for permission to sue 
as a pauper. After contentious proceedings 
lasting nearly five months, permission was 
granted on the 27th November 1911, when 
the appellant was represented by her father 
and agent, Daud Khan. The following day 
an order was passed fixing the 23rd January 
1912 for settlement of issues. Oo the last 
mentioned date, both parties were absent and 
the suit was dismissed for default. On the 
30th January, Daud Khan applied for resto¬ 
ration of the suit to file. This application too 
was dismissed for default of both parties on 
the 18th March. On the 28fch March, one 
Abdul Karim pat in an application to have 
the order of the 18th idem set aside on the 
ground that Daud Khan had died on the 
9th idem, but this was rejected because the 
signature of the plaintiff herself was wanting 
and Abdul Karim could not produce a power- 
of-attorney authorising him to act for her. 
Finally, on the 11th April, Abdul Karim 

put in another application for restoration of 
the one dismissed on the 18th March: this 
was rejected two days later as time-barrsd. 
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The present appeal is directed ajfainst the 
ordera of diamissal dated the 13th April and 
the 23rd January, bat havinja: been filed on 
the 18th June is clearly time-barred in 
respect of the earlier order of which no copy 
has been put in. By the other order what 
was dismissed was not an application for an 
order to set aside the dismissal of a suit, 
and there is nothingr in section 104 or in 
Order XCjllI, Schedule T, Civil Procedure 

Code, which gives a right of appeal from an 

order rejecting an application for an order to 
set aside the dismissal of an application. More- 
over, the appellant’s suit and her application 
of the 30th January were alike dismissed for 
default of both parties, i.e., under rule 4 
not under rule 9 of Order IX. so that by no 
straining of the language in clause (c) in 
rule 1 of Order XL! 11 could a right of appeal 
b9 recognised. In Man^kn v. Surajmul (1). it 
was held that an application for restoraHon 
of a suit, which application had itself been 
dismissed for default, may be restored, 
section 141, Civil Procedure Code, operating 
to give the plaintiff the same remedy in 
^spect of the application as he had under 
Order IX in respect of the suit. But section 
141 relates to procedure only, and a right of 
appeal is a matter of substance, not of pro- 
cedure: see Altnahhi Nazdu v. Subram..nyz 

Sastn {2) and Nana V. Shekzi (3). I would 

add that there 19 ample authority for constru- 

ing strictly the terms of section 588 (8) of the 

Code of Civil Procedure. 1882. to which clause 

(c) of Order XLIII in the first Schedule to the 

current Code corresponds: see Jung Bnha'hir v 

aWeo Proearf (4), the cases cited therein 

and Qhasiti Bihi v. Ahdxd Samad (5). On the 

strength of these cases. I would be prepared to 

hold that if the appellant’s application of the 

doth January had been dismissed for her 

default lu the presence of the defendant, she 

would have had no right of appeal from an 

order refusing to restore that application to 
toe hie. 

It is not suggested that any bar of time 
precludes the appellant from bringing a 
fresh suit. I need not, therefore, consider 
whether interference by way of revisiun is 
called for, nor have I been moved to so 

(1) 7 N. L. R. 32: 10 lud. Cas. 705 

(2) 11 M. 26; HI. A. 160. 

(3) 32 B, 337; 10 Botn. L. R 330 

C4) 31 C. 207; 8 0. N. 16u. ‘ 

(6) 29 A. 596; A. W. N. (J907) 186. 


interfere. The appeal fails and is dismissed 
with costs. 

Appeil dismissed. 


HICH COURT. 

Appeal No. 2 ) of 1912. 

January 20, 1913. 

Present:—Sir Basil Scott, Kt., Chief Justice, 
and Justice Sir N. G. Ohandavarkar, Kt, 

NAOIRSHWV HORMUSJI SUKHIA— 

Appellant 

versus 

PIROJSHAW RATANJl RATNAGAR 

Respondentts. 

Defamation Libel—Publication ia neionpaper-^ Pri- 

vilege—fair comment—JiistiUcation—Proof o( truths 

Dmnages, contemptuous and ncininal^Costs—Discre> 
tion Evidence Admissibility—Statement of deceased 
person-Evidence of similar facts-Evidence Act Go/ 
1872;. ss. 14, 15, 32 cl. 3. 

A- offered himself as a candidate for election as a 
trustee of the charitable funds of the Parsi com- 

miinity. In furtherance of his candidature, he gave 

certain public lectures. B , who was a frequent con¬ 
tributor to the columns of Jam^e Jam^hed, a daily 
newspaper, wrote a letter to that paper criticising the 
eonductof lu the course of that letter, B. stated 
t at tlie late Sir Jamsotjee Jeejeebhoy on one occasion 
said to B.-~ What can we do, C.? If such persons 
(meaning . 1 .) are not allowed to speak, they send ua 
threats that tliey will create disturbance and stop 
tho coDcluct of th© busiDoss*’* 

A. thereupon sued B. as well as the editor, proprietor, 

printer and publisher of Jum-e-yumsApd for the re¬ 
covery of Rs. 9,009 as damages for injury done to hia 
roputation by tho libel. That libel was charged as 
containing two distinct imputations on the conduct of 
first, that he had obtained the privilege of being 

called on to move or second propositions at tho meeting 

ot the Parsi Anjutnan by sending to tho trustees of 

the Parsi Panchayot, who conveyed those meetings, 

throats that if he was not allowed to move or second 

propositions, he would create disturbance at the meet- 

mgs, and, secondly, that A. had boasted in tho lectures 

delivered by him of being a greater friend of the late 

8ir Jamsetjee than he really had been; 

Held, ( 1 ^ that the words complained of were de- 
lamatory; 

(2) that the statements were not privileged, as they 

were published in a newspaper, read by tho pubUo at 

large and circulated among all classes of readers 
besides Parsis; 

(3) that as the imputations contained an allegation 
ot fact imputing misconduct, the libel was out of the 
sphere of fair comment; 

(4) that the libel could be justified only on tho 
ground that the allegation was true; 

(5) that the statement alleged to have been made 

7 0 late Sir Jamestjeo to B, was iaadmissible in 

evidence under sectioa32(3) of the Evidence Act, as^ 
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if true, it would not have exposed Sir Jaineetjeo to a 
criminal prosocutiou or to a suit for dainaties; 

(6) that, consequently, there was no evidence at 
all in justification of tlie truth of the libel in substance 
and fact; 

(7/ that, even if true, the statement of Sir Jamsetjoe 
was insufficient to prove the truth of the libel as it 
lacked the test of cross-examination ; 

(8) that as no misconduct in or with referenco to 
the suit was found against A , he ought to be awarded 
nominal and not merely contemptuous damages: 

(9) that it would be fair to allow *4. Rs. 200 as 
damages with costs of the suit. 

Roth privilege and fair comment are two aspects 
of the law of privilege, witli this difference that the 
former technically so called relates to the special 
rights of an individual, whereas the latter concerns 
the common riglits of every member of the public 
at large. 

Given facts which are true as regards a matter of 
public interest, it is open to any member of the public 
to comment on them fairly, but if any allegation of 
fact imputing any act of misconduct is made in the 
course of the comment, tlie libel is out of the sphere 
of fair comment, and can bo justified only on the 
ground that the allegation is true. 

In a suit on libel, evidence of instances of acts of 
the plaintiff more or less closely resembling the parti¬ 
cular act of misconduct imputed to him in the 
libellous statement is inadmissible. The defend¬ 
ant can justify the libel as true in substance 
and in fact by proving truth, not the truth of 
other acts and occasions having nothing to do with 
the act in question, unless it is intended to show that 
those acts were parts of the habitual and intentional, 
not accidental, conduct of the plaintiff. 

In a case of libel, the law is that the damages are at 
large. It is not necessary to prove any particular 
damage. The Jury may give such damages as they 
think fit, having regard to the conduct of the parties 
and all the circumstaocos of the case. 

Although the question of costa is in the discretion 
of the Judge, that discretion must be exercised on 
proper materials. 

Per Beariian, J.—Where a plaintiff claims substantial 
damages for injury to his reputation, he should him¬ 
self come before the Court and toll the Court who he 
is, so that the Court may form some idea of the 
reputation for injury to which money compensation 
is claimed. 

In Courts of law, there is only one way of proving 
the truth, and that is by legally admissible and rele¬ 
vant evidence. 

The doctrine of privilege is referable to cases in 
which communications are made in what we may 
call confidence by one person having special inform¬ 
ation to give to another person entitled to receive 
that confidence. 

Appeal from the following jadgmenfc of 
Beamam J.—In this case, the plaintiff, 
Dr. Sukhia, asks for Rs. 9,000 damages 
for injury done to his reputation by an 
alleged libellous publication written by de¬ 
fendant No 1 and published by defendants 
Nos. 2 and 3. editors and proprietors of the 
Jam^e Jamshed newspaper, on the 28th of 
January 1911. The defamatory matter 
oomplained of can now be reduced tOiVirtuaD 


ly a line and a half in the long letter 
written by defendant No. 1 over his own 
name and published by defendants Nos. 2 
and 3. That statement is that tlie late 
Sir Jamestjee Jeejeebhoy on one occasion 
met defendant No. 1 on the platform of 
the Neral Railway Station and said to him ; 
“What can we do Ratiiagarf If such 
persons (meaning Dr. Sukhia) are not 
allowed to speak, they send us threats that 
they will create disturbance and stop the 
conduct of business” The plaintiff does 
not complain specifically of any other passage 
in defendant No. I's letter which extends 
over five and half columns of printed 
matter. In his plaint, the plaintiff pleads 
by way of innuendo that the passage as 
printed and put into the mouth of the late 
Sir Jamsetjee Jeejeebhoy must mean Dr. 
Sukhia and that its general meaning was 
that he was such a person as would be 
guilty of the disgraceful conduct suggested 
ill the passage, That part of the innuendo 
was withdrawn at the trial and the plaintiff 
has confined himself to the words as they stand 
and their literal meaning, the defendants 
all admitting that the passage meant Dr. 
Sukhia. So that there has been no plea 
in answer to the innuendo, nor any need 
of further inquiry upon that point. 

Thus stated, it will appear that the libel 
complained of is of a comparatively trivial 
character, and it may be wondered that 
the trial of the action should have occupied 
BO much time and excited so much feeling. 
Unfortunately in a uaraeiically small com¬ 
munity like the Parsi community of Bombay, 
into which are compressed quite a dispro¬ 
portionate amouut of wealth and intelligence, 
matters touching the common interest of 
that community, particularly where those 
involved sentiments of religion or charity, 
aie apt to excite much personal feeling, 
with the result that the members of that 
community seem to lose in some measure 
all sense of proportion. I have very little 
doubt that had we in this country the 
assistance of a Jury, the trial of this case 
would not have occupied more than two 
days at the most. Nor can I entertain 
much doubt as to what the verdict of a 
Jary would have been. In India, however, 
the trials of libel actions, which, in my 
opinion of every action of the kind, are 
most proper to be left entirely to a Jury, 
bavo to be decided by the Judge without 
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that aasistanoe, Brst disposing as a Judge 
of such points of law as usually arise in 
limine, and then doing the best he can as a 
Jury to give a sensible verdict upon the facts. 

In order to approach the question as far 
as possible generally and in a broad common 
sense spirit, it may be as well, before 
taking up legal technicalities, to state the 
manner in which the libel complained of 
came to be published. Dr. Sukhia is avow- 
ediy a demagogue, who has set himself 
up to be the champion of the lower middle 
class and the lower classes of his community. 
He has expressed in the course of his 
examination very sweeping opinions con- 
cerning the educated or the upper, or what 
I may call the aristocratic, part of that 
community. Now there is nothing upon 
which the Parsis cdlectively are more 
sensitive than the proper control and appli¬ 
cation of their great religious trusts and 
chanties. Traditionally those accumulations, 
the gifts of pious and honoured men in 
the past, have al.vays been cjnSded to 
the keeping of certain highly respected 
families, who had until a short time ago 
acquired something like a hereditary right 
and, in connection therewith, a sacrosanct 
character, as a specially fit hierarchy to 
hold aud administer those ancient and ever- 
growing charitable accumulations. Then 
came a schism in the community accentuated 
by a point going, as many thought,to the very 

roots of theirreligioninacase which was tried 

by ray brother Davar and myself. ♦ As 
a consequence of that case. Davar, J.,’framed 
a scheme for the appointment by electoral 
methods of trustees of the great Parsi 
charitable funds. Considering the venerable 
character which, as Isay, had always be- 
longed to those leaders of the community 
who filled that character hereditarily, it 
was only natural that the introduction of 
elective methods should stir up much ex¬ 
citement and mixed feelings in the com¬ 
munity. It probably was the hope of the 
conservative party, if I may so style it, that 
the electors of trustees should return to 
office representatives only of the old and 
honoured names. It was at this period that 
Dr. Sukhia, who has on his own showing 
no respect whatever for traditionary rank 

and authority, came forward as a candidate 

509i 5 M. L. T. h- R. 8oj 33 B. 


for election. It is easy enough to under¬ 
stand how the appearance of a candidate 
of Dr. Sukhia s position and antecedents 
and avowed public leanings in such a con¬ 
nection must have affronted all those who 
wished to see the former order and high 
dignity of the office of trustees preserved. 
I am not saying a word against Dr. Sukhia 
in this connection more than he has cheer¬ 
fully said, if not against at any rate by 
way of candid description of himself, and 
of what he conceives liis public mission to 
be. But he too must have realised that be 
was deliberately putting himself in opposi¬ 
tion to a very powerfully organised body 
of public opinion in his community. In 
furtherance of his candidature, he determined 
to give certain lectures. He hired a public 
theatre and announced his intention of educat¬ 
ing and instructing the electorate from the 
platform of that theatre by way of public 
lectures on three several occasions. He 
invited the leading newspapers of the 
community to inform the public through 
their columns of his intention. The Jam- 
e-Jamshed newspaper replied to Dr. Sukhia’s 
invitation by inserting among its answers 
to correspondents a line or two suggesting 
that wfiat he asked of the newspaper was 
more properly an advertisement than an 
anticipatory announcement. Thereafter Dr, 
Sukhia did deliver his three lectures to 
w iich publicity was given by a section 

of the Parsi press. The Jam-e-jamshed 

newspaper confined itself to a fragmentary 
report of the first lecture only. Now, 
those lectures have been read out in exteuso 
to the Court, and although it may well 
0 that owing* to inefBcieuft reportingr they 
o not exactly and folly reproduce all 

t at Dr. Sukhia said, it is impossible to 

rea them without realising how violently 
portions at least of them must have 
uritated that part of the community which 
did not share Dr. Sukhia's opinions. In 
e course of the trial, particularly towards 
its close, the learned Counsel for the defend¬ 
ants have condemned those lectures in 
the most unmeasured and emphatic language. 

0 not myself think that there is any- 
t ing in them, as far as my memory of such 
a mass of material goes, to justify the 
assertion that Dr. Sukhia actually libelled 
any individual member of the community. 
But he certainly did sneer bitterly enough 
at that class towards which he appears to 
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entertaiu a deadly animosity, that is. the 
upper wealthier class of the community. 
And there is much also in the lectures 
which, if not in any way libellous, must 
certainly have proved most offensive and 
provocative reading: to the older con¬ 
servative school. Thereupon Mr. Ratnagar, 
defendant No. 1, who seems to be a 
very obscure person, felt called upon to 
take up the cudgels on behalf of that 
aristocratic class which he believed Dr. 
Snkhia to have deliberately insulted. Mr. 
Ratnagar appears to me to be one of a 
very common type of gentlemen who are 
in a position of leisured ease and perhaps 
slightly affected with the itch of writing. 

I expect if any true analysis could be 
made of the motives which prompted the 
composition of Mr. Ratnagar’s letter, they 
would be found to be compounded at least 
as much of personal vanity and the desire 
to appear before the public not only as a 
popular but as a singularly brilliant writer 
os of any desire to protect the aristocratic 
class of the community or of a very 
particular personal hatred of Dr. Sukhia. 

I feel that it must be unfair to form an 
opinion of any composition from its transla¬ 
tion by the interpreters of this Court. 
Considering that Mr. Ratnagar appears to 
have been a favoured contributor of the 
Jam^e^Jimshed newspaper, and that this 
particular contribution had the benefit of 
special and careful revision by the assistant 
editor, the editor and the late editor and 
proprietor of the Jam-e-Jamshed, all ex¬ 
perienced journalists, I must presume that 
in its native dress it possesses merits 
which have entirely disappeared in the 
process of translation. As it now reads, 
it has all the sound of a rather savage, 
crude and school-boyish attack which one 
would have thought the editors of a 
respectable journal would hardlj deem 
worthy of so much space as five and half 
columns. But it is quite possible, indeed 
I think it must bo the case, that as 
written in the vernacular, the letter as a 
whole would read quite differently. There 
can be little doubt, I think, that just as 
Mr. Ratnagar was eager to find an 
opportunity of coming forward in this way, 
expecting applause and approbation from 
all those whose opinions he valued, at 
the same time hitting a man whom he 
disliked very hard, so too the responsible 


proprietors and editors of the Jam-e-Jamshed 
were not unwilling to make use of Mr. 
Ratnagar to give much more emphatic 
expression than they themselves would have 
cared to do in their leading columns to 
the sentiments of intense dislike and 
hostility which had been excited in them 
by Dr. Sukhia’s public candidature. That 
I take to be the genesis and the 
sufficient preliminary explanation of the 
composition and form of the libellous publica¬ 
tion now complained of. It is certainly 
stiiking, when the letter as a whole comes 
to be read, that out of five and half 
columns of bitter invective, satire and 
insult, the plaintiff, Dr. Sukhia, can find no 
more than a line and a half upon which to 
found his present action for damages. And 
it has indeed been virtually admitted at 
the close of the case that however humiliat¬ 
ing and offensive all the rest of that letter 
is, however calculated to bring Dr. Sukhia 
into ridicule, to deride his pretentions, to 
lower him in the estimation of his com¬ 
munity, there is nothing in it but this small 
isolated passage on which he could hope 
to bring an action for libel with success. 
The rest of the letter has been commented 
upon at the close of the case, because its 
tone is said to be proof enough of the 
malice of the writer ; but it is uot pretended, 
and I do not think it can be pretended, 
after that letter has been compared with 
the lectures which provoked it, that the 
Court would have been likely to find a 
single statement in it libellous except the 
statement upon which tins action is founded. 
Now, where a particular passage in a 
particular composition is complained of as 
being libellous, where there is a Jury, 
the whole composition would have to be 
handed to them, and, reading it throughout 
from the first to the last line, they would 
then 1)8 left to say whether the particular 
word or words complained of amounted to 
libel or not ; and although that rule is 
commonly applied for the reason that by 
reading the rest of the letter and taking 
the impugned passage with its context, 
the Jury might find that what was com¬ 
plained of had been softened or explained 
away in other parts of the composition, 
a result which certainly would uot be 
obtained by reading Mr. Ratnagar’s letter, 
still 1 think in a case of this kind (he 
Jury, who read the letter as a whole 
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»nd SRw how very carefully the plaintiff 
had sought to restrict the battle-ground, 
would be disposed to say for themselves 
that if all the rest of this contumely, abuse 
and ridicule had not in any way harmed his 
reputation or injured his feelings, then the 
aeleoted passage could have hardly done 
■o to any marked degree. That, of course, 
18 merely a general way of looking at the 
composition aa a whole, and it is because 
Juries are in % position to give effect, 
without much regard to niceties, either of 
law or logic, to what they believe to be 
the general reason and justice of the case 
that I do think a case of this kind would 
be much more satisfactorily tried by a 
Jury than a Judge, for in all the entangle- 
ments of jural_ and judicial definitions of 
libel ana justification, and privilege, and fair 
oomment, an accurately trained mind de- 
Birous to keep the straight path, finds 

confronted by technical 
dithculties and contradictions that it might 
well envy the license of a Jury and adopt 
the definition once given summarily and 
concisely of what was and was not a libel by 

a very eminent Judge:-“Nothing was libel 

and butchers, did nob think to be so ” I 
have very little doubt that in a case ‘ like 
this where many points are really of much 
moety the Jury would leap lightly over 

not find the way to disentangle the argu- 
ments of Counsel and the directions of The 
Judge, would, as Juries usually do in 
such cases, take shelter under a general 
verdict. The Judge unfortunately fs cot- 
fined more strictly within the limits of 
the law as he understands it and cannot 
give the go.bye to any legal technicality 

if he feels that it really is good in lanf 

however eiasperatingly it may seem to bar 

the way to a practically right conclusion of 
the whole matter. 

Before dealing with the technical defences 
of justification, privileged occasion, fair com- 

Tf^'thB ^^ 1 ** ‘ reputation on the part 

of the plaintiff, so that the libel if ir n 

mui'*‘; “i-. I 

must take this opportunity of expresaino- 
my deep obligation to the learned Counsel 
representing all the parties to this suit for 

tithTs; 

a >k. „ . 1 . 


endeavoured to assist the Court. The subject 
being one with wliich this Court rarely 
has to deal, I cannot overstate, 1 think, the 
extent to which I feel that if I have been 
ultimately able to give a correct expression 
of the law governing all the points in con¬ 
troversy, 1 am indebted for that result 
to the assistance Counsel have given me. 

First of the procedure. When the case 
had been opened, plaintiff’s Counsel said 
that though not bound to do so, he was 
willing and intended to put his client Ur. 
Sukhia into the box. On further reflec¬ 
tion, he desired not to do so, unless the 
Court compelled him to adopt that course. 
It was not, he said, that he wished to 
withhold Dr. Sukhia as a witness; but 
merely that he wished to be sure that he 
was produced at the proper time. It 
appeared to me that where a plaintiff claims 
substantial damages for injury to his re¬ 
putation, the least he can do is to come 
before the Court and tell the Court who 
he is, 80 that the Court may form some 
idea of the reputation for injury to which 
a money compensation is claimed. 1 am 
well aware that in theory the law imputes 
some damage ; and that it is not uncommon 
in practice, in England, for the plaintiff to 
satisfy himself with proving the libel, and 
then leaving the defendant to justify if 
e can. This was the procedure followed 
in Scott V. Sampson (1), e,g., with the rather 
strange result that the defendant had to 
ca the plaintiff. In another case cited by 
Counsel for the plaintiff, Tripp v. Thomas 
I u ®^I^8tantial damages were awarded 
although the plaintiff was not called. Here 
plaintiff claims Ks. 9,000 damages, 
ile says his reputation has suffered to that 

evidence whatever is 
called, how IS the Court merely upon proof 

of the libel to say whether it has caused 
the plaintiff so much injury? The Court, 
till It 18 informed by evidence, knows 
absolutely nothing of the parties; the 
plaintiff might be the most eminent or 
the least eminent of men, of the highest 
or of the lowest class. Or he might 
be an average person. His Counsel 
euggests that in the absence of all evidence 
to the contrary, the Court should at least 

T Q- 380; 46 L 

s- *L£, dO W. R. o41j 46 J. P. 408. 

477, 3 L. J.|(o. a.) JC. B.|42j 107 



INDIAN OASES. 


103 


Vol. XIX] 


NADIRSHAW HORMUSJI SOKBIA V. PIROJ3HAW RATANJl RATNAGAR. 


presume that much, that a plaintiff is an 
average cifciten. J fail to see why the Court 
should be put upon presumptions at all. 
The plaintiff is here to ask for relief, why 
should he not come forward, tell his own 
story, and leave the Court to form its own 
estimate from so much of his character as 
he reveals wittingly or unwittingly in the 
witness-box what his reputation may fairly 
be worth? 1 entirely agree with the 
general rule laid down by eminent Judges 
in consultation, and evidently after full 
consideration [ V/ercer v. ll'/ioi/ (3)], that in 
all actions in which the plaintiff claims 
damages, he ought to begin, it is true that 
the point had arisen in a rather diffeieiit 
way; in the cases which had brought it 
prominently forward, it was usually the 
defendant who claimed the right to begin, 
and the plaintiff who disputed it; not as hero 
the plaintiff who suggests that he is under 
no obligation to go into the box till the 
defendants have begun on the ground of 
justification. But the rule remains as valid, 

I think, and for as good reason. I, there¬ 
fore, decided that Dr. Sukhia must go into 
the box and give his evidence, if he expected 
to obtain substantial damages. 

N^ext, in dealing with the plea of justifica¬ 
tion, I have first to remember that the 
defendants placed it upon the record when 
they came to trial, evidently highly sanguine 
of being able to establish it. I do not think 
that the defendants’ legal advisers, whoever 
they may have been, ever realized, until 
tlie case began, the extreme strategical 
ability, if I may say so, certainly meaning 
no offence, with which the plaintiff’s legal 
advisers had chosen their battle-ground. 
Had the defendants done so, I expect they 
would have been advised that they could not 
justify; they would probably have been 
advised (while maintaining that they had 
acted perfectly bona fide and in the firm and 
sure belief that the statement was true) to 
withdraw from it and admit that they were 
no longer in a position to prove its truth. 
But considering the extreujely aggressive 
nature of the alleged libellous letter as a 
whole, particularly the challenge with which 
it concludes, I can well understand that the 
defendants must have felt exasperated at 
being thus restricted and so proved a little 

(3) (1845) 6 Q. B. 447; 14 L. J. Q. B. 267; 9 Jur. 

670] 114 Eng. Bep. 1318. 


blind to reason and prudence. They were 
only too anxious, I have not the least doubt, 
to meet Dr. Sukhia in Court upon the whole 
body, not omitting a single detail of the 
general attack; but they had, I think, 
clearly overlooked the difficulty, a difficulty 
which as soon as the trial began was seen 
to be insuperable, of actually proving the 
truth of the particular words placed by 
Mr. Ratnagar in tlie mouth of the late Sir 
Jarasetjee. The plaintiff, by confining his 
case to this single statement, shut out all 
justiBcatiori of anything else which the 
letter might contain and pinned the defend¬ 
ants down relentlessly to the performance 
of what was obviously impossible, When 
the defendants’ Counsel opened their case, 
it was only too clear to me that they were 
under the mistaken belief that by merely 
proving that Sir Jamsetjee Jeejeebboy had 
made the statement to Mr. Ratnagar or to 
others, they had justified the libel. That, I 
think, was a very natural mistake for laymen 
like the defendants themselves to fall into; 
but it is certainly strange that they were 
not forewarned in time of the pitfalls 
awaiting them. I pan understand, and 1 am 
sure that any Jury would understand at 
once, the attitude of mind of these three 
defendants upon this point. Sir Jamsetjee 
Jeejeebboy was the venerated he^d and 
leader of tlie whole Parsi community. 
Most handsome tributes have been paid to 
him quite as frankly and generously by- 
Mr. Raikes for the plaintiff as by those 
Counsel who represented the defendants. 
These defendants, Mr. Ratnagar in parti¬ 
cular, a man relatively humble and proud 
enough to be allowed Sir Jamsetjee Jeejee- 
bhoy’s acquaintance, would only say, as 
indeed the old Mr. .Murzban did say in the 
witness-box, that it never entered into their 
head to doubt the statement coming to 
them on such authority. Why should 
they,” they would say, * endeavour to verify 
the truth of what the late Sir Jarasetjee 
Jeejeebboy had himself told them? Implied¬ 
ly that would be an insult to thnt gentle¬ 
man’s unblemished reputation for probity 
and truthfulness.” So that these defend¬ 
ants, unfortunately misled upon this point 
and believing that the ways of the law are 
as simple as the ways of the man in the 
street, confidently thought, as their Counsel 
confidently thought at first, that if they 
proved the statemeot made by Sir Jamsetje 
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trurt*“’ conclusive of its 

Now, when the defendants’ Counsel sought 
trnr“r ,‘'’® impugned passage was 

dTs» S*" Ji^msetjee 

siv ® that passage states that he did 

say to Ratnagar that was objected to by 
Mr Raikes as being entirely irrelevant I 
quite agree that that is no evidence at ail of 
the truth of the libel complained of But 

Jf tTe f, in support 

of the bmafides of the three defendants 

In s nctness, I still entertain some doubt' 

well founded. But the matter is so delicaU 
and difficult to analyse that I thought it 
safer, again imagining thafc at the close of 
the trial the Jury might have to deal with 

all such matters, to allow the defendan s to 

prove that they at least satished themL vis 
or were satisfied that the late Sir JaZe ee 

anJ • f 7°^ ' <^«f«'>dants Nos 2 

and 3 printed on the authority of defendant 

N^o. 1. Mr. Raikes had cited authorities in 

the English Courts, (and indeed there seems 

to be authority upon almost every co„ 

ceivable point connected with a trial of thii 

kind, although that authority is not alw 

in agreement or, as far as I ! 

reducible to wholly consistent principLrto 
show that an editor may not discloL the 

^ contributor merely by wav of 

I admit tllf 

that case the reason given, resting too as it 

a authority, slims 

natural and sound. But here ? lif- i 

m rathsr^n^ous distinction in the’ factr 
though how far that distinction affects ll 
principle I have found it very Irffll u ^ 

work out to my own o ; *.■ to 

ru 1 . “ . “y own satisfaction: for in 
libel it IS not the u ^ois 

Tu 11 . ® writer who maUpa * 1 ,^ 

libellous statement on hia « 

bat he gives it to Ihl^worH flom 

on the authority of, and in the words of ^h 

do th'\ Jeejeebhoy. Bo that r 

do think that when the bcna fides a7‘ ^ 

Ind ’’“'’7"*’®''"’ “'® ‘^cfc'^dan’ts n'oI"^ 

this much at least that they have Drin77 
more than the bare truth whL thly lit 
Jamsetjee used those words ^ ^ ' 


pleading or arguments, which I have not 
the least doubt the Jury would consider 
either in estimating damages or any general 
verdict they might shelter under, that is, 
the context of the impugned passage. If 
we looked to the scheme of Ratnagar’s letter 
as a whole, remembering what provoked it, 
no one can doubt, I think, that it is an 
elaborate answer, step by step, to all that 
was publicly delivered by Dr. Sukhia in 
support of his own candidature. When I 
read the libel complained of in its full 
context, I had no doubt in my own mind 
that what Ratnagar really meant to achieve 
y t e repetition of this most unfortunately 
^membered incident was the refutation of 
Ur. Sukhia’s claim to have been deeply in 
the conddeace of the late Sir Jamsetjee 
Jeejeebhoy and entrusted by him with the 
charge of important resolutions bearing 
upon these questions which, as I have said, 
ao vi ally touched the passions and eenti* 
ments of the Parsi community. 1 do not 
think that Ratnagar’s object in relating the 
incident was to fix Dr. Sukhia with the 
accusation of having threatened Sir Jamsetjee 
Jeejeebhoy go much as to expose to the 
public the falsity of Dr. Sukhia’s claim to 
jjave been a great personal friend and to 
have stood high in the estimation of the 
ate Sir Jamsetjee Jeejeebhoy. The mode 
he chose of doing it was, as 1 have just said, 
most unfortunate, for he was obliged then 
0 give t e true reason and that reason is 
the statement of fact which on the face of 

* *^. 1 ' manner, I have 

no doubt, that the defendants either fell 

blindly into the trap which the careful pre¬ 
paration of the case of the plaintiff laid for 

or even seeing this they were so 
indignant and so determined to make Dr. 

f lu luxury of an apology 

that they persisted up to the last in a plea 

wn u advised, they 

mu'"® never make 

ffr ' ® proceeded, and one 

after another of the defendant’s attempts to 

J tify indirectly were shown to be inadrais- 

8 ible according to the well-settled and 

understood rules of law goveroiug the pro- 

duotion of such proof, they realised bat only 

late that this plea must be abandoned. 

At the end of the case, neither of the learned 

v. I A m A n .« 


Now, there is another point in thi 

perhapR doe^ the three defendants 

perhaps does not sfnotJy arise upon the^tu “ 7 ®^®® ‘hat the 

'rath of the libel had been jnstified. It is 
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true that Mr. Mulla did suggest that if they 
had not completely justified, they had gone 
so near doing so that the Court would hardly 
press that point against them. But I know 
of no way between justification and non¬ 
justification. Either that which is stated is 
true or it is not true; and in Courts of law 
there is only one way of proving the truth, 
and that is by legally admissible and relevant 
evidence; so that if no evidence of that kind 
be forthcoming, however great the pro¬ 
babilities might be thought to be outside a 
Court of law, that a statement which cannot 
be proved to be true really is true, all that 
the Court can say is that its truth has not 
been proved, so that the party justifying, 
upon whom the onus of proof naturally lies, 

has failed. 

I come next to consider another line of 
defence upon which the three defendants 
evidently placed much reliance. All three 
contend that the publication of the libel 
complained of was upon a privileged occasion. 
And the Court has had the benefit of a very 
thorough discussion of the law upon this 
point as laid down in cases of great authority 
and passages from all the accepted text book 
writers on the subject. There is perhaps 
hardly any part of the complicated, and often 

1 fear, somewhat inconsistent, law of libel, 

which is more difficult to free from the garb 
of words and definitions in which the in¬ 
genuity of Judges and jurists havtt^ wrapped 

it than this of privileged occasion. The 
latest, most accepted, and probably by far the 
most elaborate, definition of privileged occa¬ 
sion to be found in Halsbnry’s Laws of 
England is contained in so many terras that 
if the full contents of each is to be given to 
it, the doctrine would quite easily be stretched 
far enough, and indeed must be stretched far 
enough, to cover every publication lu a 
newspaper; for there is certainly no news¬ 
paper of any repute which would ever think 
of publishing matter so entirely personal as 
to escape the nets of one or other of the terms 
of this definition; yet the proof, that so far 
from that being the true principle of privileged 
occasion it is almost the exact opposite o i , 
is that the utmost diligence on the part ot all 
Counsel concerned in this case has een 
only able to discover two cases where 
publications in a newspaper have claimed 
the protection of privileged occasion. ne o 

these cases, that of Laughton v. The Bis top oj 


<oior and Man (-i), was of a very peculisu- 
character since the delivery of the Bishop’s 
charge to his clergy, which was afterwards 
made the matter of publication in a news¬ 
paper, was, of course, given beyond all doubt 
upon a privileged occasion. 1 here remains 
only the case of Muugena v. Wright (o), 
where Phillimore, J., upon a preliminary 
argument, carried the law, as far I think 
as it ever could be carried in that 
direction, much fintlier indeed than, speak¬ 
ing for myself, I should ever be disposed 
to allow it to go in this country. But there 
again the defendant claimed privileged occa¬ 
sion upon a very special ground as being the 
Agent General of a particular colony and 
thereby the one man in England probably 
competent to speak with authority to the 
public upon a question which was being 
agitated in public in the public interest. 
Wliat became of that case I am unable to say; 
but although no doubt the decision indicates 
that the learned Judge thought tlie publica¬ 
tion by right in the Times newspaper might 
be protected on the ground of privileged occa- 
sion, that was only upon a prelirainaiy argu¬ 
ment in which the learned Judge was asked 
to hold that it could not possibly be so, and 
the result of the decision merely was that 
the question was relegated for final determin¬ 
ation to the trial. Now, if every person who 
has, or imagines he has, an interest in any 
matter may libel any other person in com- 
municating his opinion upon that matter 
through the columns of a newspaper to the 
public, pretending that the public have a 
corresponding interest in hearing his opinion, 
it seems to me that the doctrine of privileged 
occasion would be carried far beyond all 
reason and principle. This dangerous exten¬ 
sion certainly does appear to have been given 
effect to in America in connection with elec¬ 
toral proceedings where every adult in the 
community possesses a vote; and a work of 
authority goes so far as to say that in such 
circumstances there is a duty lying upon 
every voter to communicate to every other 
voter anything he may know to the dis¬ 
paragement of a candidate for their suff¬ 
rages and that the proper medium for such a 
oomraanioation is the public press. I cannot 

U) L. R. 4 P. c. 493} 9 M. P. C. (n. a.) 318j 

^•2 h. J. P. 28 L. T. 377; 21 W. R. 204 . 

(5) (1909) 2 K. B. 958; 78 L. 3. K. B. 879; 100 L. 
T. 960; 53 S J. 485} 25 T. L. R. 534. 
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aocede to such a view. I cannot brin? myself 
to do 30. I think that would be carrying the 
doctrine of privileged occasion to most danger- 
one engths. If we look back to its origin, and 
the limits within which it is always conBued 
by the great English Judges. I think, it will 
become perfectly clear that the doctrine is 

referable to cAses in vrliich communications 

are made in what we may call oonBdenoe by 
one parson baving special information to give 
to another peraon entitled to receive that 
confidence. But if any individual, who has 
opinions to publish, or criticisms to make 
or grievances to ventilate, or aspersions 
to cast, can take the whole world into 
his confidence and say, if it is not it 
ought to be, interested in his communications 
then It appears to me that the whole frame' 
work and proper limits of the doctrine of 
privileged communication will be utterly 
broken down. Here I have been told that 
the election of candidates to be trustees of the 
Parsi Panchayet charitable funds was a matter 
m which every memberof the Parsi community 

was interested. Ratnagar says that t)r Sukhia 

was a most unfit person to be made a trustee. 
Dr. Sukhia doubtless is of a different opinion. 
Dr bukhia made his appeal to the electorate 
publicly and sought after making that appeal 
to give still further publicity by publication 
n the papers. So Ratnagar says he had an 
interest in exposing the impostures and 
arrogant pretensions of Dr. Sukhia to the 
general reading public just as every member 

of that reading public had a corresponding 
^terest in receiving those communications 
Now under the terms of the definition, and 
within the language used in certain cases 
even so extreme a case as this can, no doubt’ 

be plausibly defended. Never for a moment 

have 1 been disposed to yield to the defend¬ 
ants contentions upon this point. 1 sav no 
member of the public, no private citixen 
merely as a member of the public or as a 
private citiien, merely because he wishes to 
air his own opinions or court popularity by 
attacking an unpopular candidate, has an 
interest o that kind which is a pre-requisite 
for establishing privileged occasion; much 
less the newspaper reading community many 
of whom cannot take any active or living 
mterest in a particular controversy, has anf 

duty or interest whatever to listen to the 
gratui^ns pronouncements of a self-constitut- 

ed critic in the columns of a newspaper. If 
we look to the true reason of privUege it 


at.axji ratnagar. 
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are such as to neg:ative the presuuiDtion of 

oT hT's: from Zqraliry 

untrue EZer r [7 " 

thna oV, A , ^ occasion has been 

o the 7 i-w P"^“P«Pd, it is still open 

general malice alone having been rebatted 
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agaia to the actual libel complained of and 
see what is thenature of the aspersions said to 
have been cast upon the plaintiff s chaiacter. 

He is said to have threatened Sir Jamsetjee 
that if he weie not allowed to speak at these 
public meetings, he would create a disturbance 
and obstruct business. Now throughout the 
earlier part of the case, the defendants made 
desperate attempts to justify iudirecUy by 
offering to the Court instances in which the 
plaintiff is said to have so conducted himself 
as to make it likely that he actually did 
threaten Sir Jamsetjee, that if not allowed to 
speak, he would create disturbance and ob- 
struct business. The Court was obliged to 
rule out all evidence of that kind, for one of 
the best settled rules of law in this depai t- 
ment is that no evidence can be given by way 
of particular instances showing that the 
plaintiff’s disposition or character is such 
that he would be likely to do the par;icular 
act which the defendant has said that he 
did do; and owing to the very singular form 
of the statement made in this case by the 
defendants, the plaintiff has had a great ad¬ 
vantage throughout the trial. He has been 
able to shut out all evidence which the 
other side were only too ready and eager to 
offer of the manner in which he is said to 
have behaved on many occasions as a public 
manat public meetings; yet inasmuch as the 
gist of a libel action is really, as said by some 
writers of authority, to lie in the pecuniary 
damage sustained by the plaintiff hi 
consequence of the libel, or by others in 
the loss of bis reputation occasioned by the 
libel, it certainly is a matter of 
importance and a matter which probably 
would be paramount with the Jury to see 
whether the libel is of a character which, in 
all the circumstances disclosed at the Inal, 
would have occasioned the plaintiff any 
pecuniary damage or any serious loss ot 

reputation. And in coming to that oonolu- 

BioD, having in view the doing of substantial 
justice rather than conforming too strict y 
to mere technicalities, I think, a . ury wou 
be perfectly right, and acting as Jury L 
should be perfectly right, in looking 
to the form but to the substance of the 
libel complaioed of. Alter this particolar 
libel ever so little, leaving it just as damag- 
ing if not more damaging than it is m its 
present form, to the plaintiff’s character, 
there can, I think, from what has been 
tligit^d from the plaintiff himself, be little 


or no doubt that the defendants c^uld easily 
liave jusritied it. Consistently with the skill 
shown by the plaintiff’s legal advisers in 
selecting the point of attack, his Counsel lias 
throughout the case dwelt with insistent 
emphasis upon wliat he niaintairs to be a 
great and real distinction between the one 
Sentence complained of and all the rest of the 
letter. Although tlie rest of that letter, as 
1 have said, is calculated to bring the plaint 


iff into ridicule and contempt, is often 
abusive, always derogatory, he says that he 
has picked out the one obviously libellous 
passage and has not gone into the rest of the 
letter because be thought it desirable to 
curtail the proceedings. I think, however, 
he might with perfect truth have gone fur¬ 
ther and said that he could have had no 
hope of obtaining any redress from the 
Court in respect of all the rt-st of the 
criticisms and charges such as they are of 
vanity, absurdity and arrogance levelled at 
him. All that, he would wish the Court to 
believe, be treats as unimportant, while he 
feels his honour deeply touched and his 
reputation seriously injured by the simple 
statement that he threatened Sir Jamsetjee 
to create disturbance and obstruct business 
if he were not allowed to speak at those 
meetings. Now, as I have said, let us alter 
the form of the libel but very little. 
Suppose Ratnagar has put into Sir^ Jani- 
setjee’s mouth words such as these: What 

can I do Hatnagar? If Ur. Sukhia is not 
allowed to speak, he breaks up meetings or 
he creates a disturbance and obstructs 
busiuess.” Or again he might have said: 
“if 1 don’t allow Dr. Sukhia to speak as 
much as he pleases, he has shown himself 
such a turbulent fellow that 1 am sure he 
will break up our meetings and obstruct our 
business”. Notwithstanding the great in¬ 
genuity and power with which his leained 
Counsel has insisted that the statement com¬ 
plained of in its present form really strikes 
much more deeply at Dr. Sukhia’s honour 
and integrity, not only as a public but as a 
private gentleman, than such statements as 
I have just suggested, I really cannot see 
that this is in fact so. And if the libel had 
taken that form, or either of those forms, 
then it might have been justified by all those 
particular instances which have been shut 
out by the fact that as it stands it says that 
Dr. Sukhia actually threatened a particular 
man who is now dead. If we look to the 
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■vernacular form of the libell ,us pa^sasre, it 
oomea to this that Sir .lam^etjee certainly is 

made to say those words: “he sends us 
threats that he will do etc. etc.” But con- 
siderm;?, as I said in the earlier portion of the 

^ had prob- 

ably had in view was not so much the actual 

threat, if any threat, was ever used, offered 

y Dr. Sukhia to Sir .Tamsetjee as merely 

to show by Sir Jamsetjee’s words that it was 

because of Dr. Sukhia’s character and the 

habit he had exhibited of disturbing public 

meetings that Sir .lamsetjee allowed him 

to take so prominent a part in them, it 

might very well be that the words recorded 

may have gone a little beyond what Sir 

Jamsetjee actually meaut, although he may 

have in fact used them. To say that a 

man, if not allowed to do this, that and the 

other, menaces us with certain conduct, 

tT 1 mean no more than 

that that was the reasonable apprehension in 

the mind of the speaker. If those had been 
the actual words published by the defend¬ 
ants, the substituted words I mean which 
I have snggested, then their line of defence 
would have been much strengthened and 
extended, and I cannot help feeling that the 
superior ski 1 of the plaintitfs legal advisers 
has given altogether a fictitious importance 
to the special form of the libel, while inteu- 
tionally avoiding its substanoe; and by this 
tactical superiority has thrown the very 
greatest difficulty in the way of the de- 
fendants. I am not, of course, here, either 
directly or indirectly, blaming or remotely 
suggesting olame of the learned and ex- 
perienced Counsel who has thus so very ably 
conducted the plaintiff’s case. I merely 
point out that more than most cases con- 
ducted m this Court, this appears to liaye 
resolved Itself into a trial of skill, indeed 
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very difficult and complicated game, in which 
the plaintiff 8 advisers showed themselves 
superior from the commencement to the de. 
fendants’. But I am not on that account to' 

shut my eyes to the substantial justice, if | 

can discern it, of the cases in controversy. T 
have never been able to accede to the plaintiff’s 
^ntentionthat there is anything so peculiarly 
o^nsive m the form of the alleged libe^ 

that It stands quite apart from the rest of 
the letter and constitutes a very sneciel 
real grievance, or that it would not haye be^n 
qnue as offensiye or damaging to the plaintiff’s 
pu atiou if, instead of saying that he threat¬ 


ened that he would create disturbance. Sir 
■lamsetjee has said of him that he actually 
did create disturbance and obstruct busi- 
ne.ss whenever he was not allowed to 
apeak at his pleasure. It is easy enough to 
see the differencs between the two accusations, 
and m his client’s interest Counsel for the 
plaintiff has made, and rightly made, the 
very most of it. But when we come to 
reckon the effect upon a man’s reputation or 
his pocket of a slander or libel, we surely 
ought to look as much to the substanoe as to 
the form of it. And if a man ciuld be shown 
to have committed six forgerie.sorsix murders, 

1 really do not see how his reputation in that 
respect could be seriously damaged by saying 
that he had threatened to commit a seventh 
111 like cirourastances. It is only too clear 
that had the defendants had a free hand, they 
could have brought, and were ready and eager 

to bring, evidence bifore the Court to show 

that Dr. Sukhia had in fact created disturb¬ 
ances and obstructed busine.ss. But that 
would, of course, be no j ustification of the limit- 

ed libel contained in the statement that he 
had tlii-eatened to do so. In itself, I do not 
think that the published charge (having re¬ 
gard to what Dr. Sukhia has told us of him¬ 
self and his mental attitude towards his op¬ 
ponents in public life) expresses anything 
which would very materially injure or lo.ver 
his ■■eputatioa as a public man by the state¬ 
ment that he threatened Sir Jamestjee, if not 
allowed to speak he would create a disturb- 
auoe Creating a disturbance,” in the 
mouth of a gentleman like Sir .lamsetjee, 

P obably meant no more than that he would 
msist upon speaking oat of hi.s tarn, and 
obstructing basiuoss” no more than that he 

speaking interminably. I really 
do think that a man like Dr. Sukhia, who 

appears to have bsen, by his own description 

that T r “Ot in any sense 

so thin not to be 

so thin-skinned He is the kind of man, as 
unon '^ho insists 

Counsel’s 

description, enforcing them in season and ont 
of season upon those who do not share them. 

^e an,? pn«0° nf great oonr- 

?hL„ ? ‘*“'1 in the role he has 

leader of%h:r ’“’"'1 " dearagogue and 

the lower clashes, he may very well 
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have been a real terror to a quiet and retiring 
gentleman like the late Sir Jamestjee and t 
eay all that without meaning any imputation 
upon Dr. Suklua’s character. Indeed I under¬ 
stand that is the character which he gives 
himself, and which he lather glories in. 
Would such a character as that really be 
seriously injured, can it be supposed, by the 
statement of the late Sir Jamsetjee that he 
threatened to do those things which were 
exactly what his own description of his 
character would lead one to suppose that wlien 
the occasion arose he does liabltually do? 
Surely the giievanoe here has been consider¬ 
ably exaggerated and put upon a very high 
ground indeed when it is said tiiat through 
this saying of Sir Jamsetjee the defendants 
struck at the private honour and probity of 
Dr. Sukhia. I am not, of course, defending.or 
attempting to defend, the tone of the letter 
addressed to the Ja7n‘e'Jinnshea by Mr. Rat* 
nagar. But although that letter appears to me 
to have been quite unnecessarily aggressive 
and in many parts offensive, it is not at all 
surprising that a man setting himself up, as 
Dr. Sukhia did, to be a champion of the lower 
classes and expressing his contempt for the 
wealthy but brainless aristocracy and the 
graduate classes as he did in the witness- 
box here, that is to say, for those people 
whom the community has hitherto liehi 
in special veneration and respect, should 
excite at tlie hands of his opponents 
bitter hostility. Dr. Sukhia in the wit¬ 
ness-box displayed much manliness 
never showed at any moment the 
desire to resile from any ot his opinions, 
is evidently himself a very bard hitter, 
he ought not to complain when others hit 
back at him. And! understand him not to 
complain of any part of that letter except 
this particular statemeuc. Nor do 1 believe 
for a moment that if the statement had been 
worded, as I have suggested it might have 
been worded, without detracting in the least 
fiom its offensiveness and the damaging effect 
is might have upon his character, that Dr. 
Sukhia would have instituted these proceed¬ 
ings, because I think, and 1 hope 1 do not 
wrong him in this, he would have felt that the 
defendant’s hands would not then have been 
tied and they would have been in a much better 
and stronger position to make their defence. 
Indeed Ido not attach very much import- 
ance to the evidence upon general reputation 
except in eo far as I can collect what the 


and 

least 

He 

and 


character of the plaintiff must be from his 
own cross-examination and his published 
utterances. I think that the evidence of 
general reputation almost always presents 
insuperable difficulties and can hardly be kept 
within the bounds of any true principles of 
evidence. It is very hard in this countiy 
particularly to make any witness, even the 
most intelligent, understand what is meant 
by general reputation. He always exhibits 
a tendency to stray into particular instances 
from which he has drawn his own inferences 
and thus not to express general reputat.i )ii at 
all but his own personal opinion of the 
plaintiff’s character. Nor indeed can getieial 
reputation, as usually understood in Bnglisli 
Courts, be anytliing more than hearsay, a 
kind of evidence wliich is ordinarily rigor¬ 
ously excluded. A man may only say t hat 
tlie plaintiff has such and such a reputation. 
As soon as he is cross examined upon the 
ground of his statement, he is almost certain 
to fall back upon private opinion derived 
from individual experience. Whereas, as 
I understand it, the evidence of general re¬ 
putation, which is requireil, would be 8)me- 
thing of this sort. Suppose the alleged libel 
were repeated in any number of places fre¬ 
quented by tho.se amongst whom the plaimiff 
lived and woi ked and who might, tlierefoie, 
be supposed to be the repositories of his repu¬ 
tation, would the repitition of that statement 
cause the least surprise? If with one voice 
every man who lieard it, whether true or false, 
were to say: “that is nothing: that is ex¬ 
actly what X would have done:” then we 
should have real evidence of his reputation. 
That is the kind of evidence we never get. 
And the whole of the evidence given on both 
sides for and against Dr. Sukhia’s reputation 
seems to me to be of little or no value. It 
is true that the witnesses called on his 
behalf were at least as good, if not better, 
than those called for the defendants. But 
each one of them really gave expression, as 
far as I can see, to little more than his own 
personal feelings towards Dr. Sukhia. 

Now I am to consider in mitigation of 
damages n)t only the general reputation of 
the plaintiff, the true character of the libel 
complained of, but in a less degree such 
points as 6o«i ti ies^ want of special malice 
(which perhaps would not arise unless 
aggravated damages were asked for), and 
fair and reasonable comment as a possible 
defence. Touching this latter, it was dropped 
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at an early stage of the case probably ia 
consequence of some observations I then 
made. Siting here as a Judge. I am afraid 
I could not bring myself by any stretch of 
casuistry to treat a bald statement of fact as 
comment, fair or unfair. Nevertheless I 
have not the slightest doubt that were the 
matter left to the Jury under the general head 
of libel, or no libel, fair comment or not, they 
would find no great difficulty, if they thought 
the justice of the case pointed that way, iu 
surmounting that technical obstacle. Look 
at such a case as Odger v. Mortimer (6l 
T here it ia quite evident from the result of 
the trial that the Jury treated the statements 
of which the plaintiff complained as fair 
comment, although one at least of them 
could not possibly fall under that head. 

To say of a man that he was ready to sell" 
his political principles for a Government 
appointment cannot be fair comment; neither 
by any possibility from the circumstances 
of the case could it have been justified; yet 

we find the Jury bringing in ageneral verdict 
for contemptuous damages and the Court 
of Appeal refusing to interfere. 

As to the hona fides of all the three defend¬ 
ants, t have not the least doubt. 1 must 

first find upon the evidence recorded before 

me that Sir Jamsetjee did use the words 
published by the three defendants. [ do not 
see why I should disbelieve the four witnesses 
who have all deposed to having heard those 

words nsed. It is true that about that lime, 

Sir Jamsetjee was writing friendly letters to 
the plaintiff, but after all it is quite consistent 
with Sir Jamsetjee standing in some dread 
of him and being above all things a peace- 
lover that he should have kept him in pUy, 

BO to speak, by civility and a certain amount 
of patronage; while in his heart of hearts 
he did not entertain for him so much esteem 
as the public might have thought he did 
when he pot him prominently forward. Now 
if Sir Jamsetjee really said those words as 
I have held that he did, then, havingVe- 
gard to the very high place be occupied in 
his community, it is quite natural that the 
defendants shonld have accepted them with¬ 
out question as being perfectly true. When 
they were questioned on the head of having 
taken reasonable precautions before publica 
tioD, they apeared to be suprised that any 

one shonld have thought it necessary that 
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they should go behind Sir Jamsetjee's state- 
meut for veri6cation of it elsewhere. It 
certainly 's true, as Mr. Ratnagar pointed 
at, that before Ratnagar's letter was pub- 
ished, both the defendants Nos. 2 and 3 
t)ok much interest in it and were evidently 
concerned specially over the passage which 
had been made the subject of the action, 
they consnlted about it and the elder 
Murzban was quite snie that it was true. 

y that what he really meant was that it 
was quite true that Sir .Jamsetjee had said 
It to Ratnagar. At the close of the judgment, 
Mr Raikes objected to this reference saying 
nat he would have cross-examined Mr. J. 
Murzban had not the Court stopped him. I 
have merely quoted what Mr. Murxbau did 
say. When his own Counsel wished him to 
give the reason and he was about to report 
what he himself had heard from the late 
^'.r Jamsetjee, the Court stopped him. I 
do not see how this could have been pur¬ 
sued in cross-examination without encoun¬ 
tering the same objection. Had Mr. Raikes 
sued him how he was snre (which he says 

Btoon^H "hat he was 

Stopped from .saying in the examination-in- 

cniet. It 18 always at that point that the 

defendants stopped their i, qairies. Butin 
estimating their bona fi les, I have to look 

vLw r.‘heir point of 
ew. 1 think, therefore, that in mitigation 

daraagefi, they might be entilled, were 

have .K ‘o 

have their bona fides so adjudged. 

Iheu there is the consideration drawn 

wWt. ® (7). 

take “'‘“’’y might not very properly 
whYnh'ih” “““mderation the manner in 
towards ® has expressed himself 

towards others, what regard he has shown 

hronlh"''f he is asking 

rough tne luterveulion of the Court for 

a pecumary solatium for injury done to 

h s own. Qiite apart from the high 
judicial authority of Blackburn, J., it 
appea.8 to me that under section U of the 
Ev dence Act ,t will always be a very proper 

matter for a Court to consider. Of conr^ 

lih»r ” moment that one 

iibe can be set off against another. Nor 

ho I understand that that was what Black- 


(n.^s!) slrfe h. J. Q. B. 209; 12 Jar. 


(6) (1873) 28 L. T, 472. 
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burn, J., meant. I think the principle he 
laid down, obiter indeed, is not really in 
conflict with what ia decided in May v. 
Brown {8), but was rather foreshadowed in 
the opening: observations of liayley, J , in 
that case. It certainly does seem to me 
that when a public man, who is very free 
with hi.s criticisms of other people, comes 
crying into Court for injury done to his 
reputation by a defamatory statement, that 
general conduct of his might very well be 
considered in estimating the amount of 
damages he is fairly entitled to. But in the 
present case, I think the true ground of deci¬ 
sion is really this, notwithstanding the pecu¬ 
liar form the libel lias taken and the inability 
under which in consequence of it the defend¬ 
ants have lain either to justify it or to bring 
evidence of reputation directly in point upon 
it, has it in any way, and if so to what 
extent, injuriously atfec^ed the reputation of 
the plaintiff ? I say from the very nature of 
the libel the evidence of general reputation, 
quite apart from the remarks I have already 
made upon it, was necessarily open to Mr. 
Raikes’s criticism that under strict analysis 
it could hardly be said to be evidence of re¬ 
putation at all, whether general or, as I 
wished it to be, specially conhned to the trait 
in the plaintiff’s character said to have been 
attacked by the defendants. An exception 
may be taken to the form of the question 
which I put to every witness called to speak 
to general reputation. I conceive that that 
is the true question which the Court desires 
to have answered. I think that where the 
libel attacks some particular, perhaps very 
minor, trait in a person’s character, evidence 
of general reputation ought in theory at any 
rate to be oouflned as far as possible to the 
reputation as exhibited by condnct displaying 
that trait of character. 

Mr. Raikes pointed out, and 1 do not doubt 
that there is considerable force in his conten¬ 
tion, that this rule has got into the text 
bucks from the criminal law where as in 
such a case as Reg. v. Rowton (9). the 
piisoner gives evidence of good character 
and the prosecution has to rebut it; whereas 


(8) (1824) 3 B. A f. 113; 4 D. A R. (i7U; 2 L. J. 
(o. a.) K. B. 212; 107 Eng. Rep. 076. 

(9) (1865) 34 L. J. M. OT; h. A C 520; 11 Jur 
(N. a.) 325; 11 L. T. 745; 13 W. B. 436; 10 Cox. C. C. 

25. 


in all libel cases, the rule appears to have 
found general favour that evidence of repu* 
tation should be of reputation in the widest 
sense and not confined to tliat small part of 
it attacked by the lib*?!, in other words, the 
only object of that evidence is to show that 
the man liad literally no reputation to lose; 
and that is the interpretation and expUnation 
of the case of IVou'i Cox (10), wliich Mr. 
Raikes offers to the Court. If, however, I 
have to perforni tire functions of the Jury 
and to estimate in sums of money what loss 
has been occasioned to a man’s reputation 
by an attack upm one point, and one point 
only, of his character, it certainly does seem 
to me that the general evidence of reputation 
ought logically to be confined as far as pos- 
sible to that point of character alone. 
Whether I am right or wrong in that view 
matters little, since as I have said my decision 
in the case will not be affected by the evidence 
given on behalf of the dsfendants of the 
plaintiff’s general reputation. 

Were I now assisted by a Jury, the case 
would, so far as I am concerned, be one of 
the utmost simplicity. I should have to 
tell tire Jury that there was no evidence 
of justification, that the occasion was nob 
a privileged occasion, and 1 shouM have 
liad to tell the Jury that the statement on 
the face of it was libellous, but that it was 
for them to find whether in the circumstances 
disclosed at the trial it was libel or not, and 
under that head they would, of course, con¬ 
sider generally whether the passage com¬ 
plained of exceeded the bounds of fair and 
jeasonable criticism of and comment upon 
the public life and conduct of a public 
man. And it would then be for the Jury 
to say farther, whether assuming that they 
found it was a libel and did exceed the limit 
of fair and reasonable comment, what amount 
of damages, if any, the plaintiff has suffered 
in pocket or reputation ; and 1 have very 
little doubt in my own mind what the 
verdict of the Jury so directed would be. 
We are to remember, as I say, that Dr. 
Sukhia has delibei-ately chosen a stormy 
path. He has put himself forward as a 
self-constituted champion of the people. In 
Ihe eyfS of many who do not like him and 
who disagree with him, he has displayed 
much arrogance and put a price upon himself 


(10) (1889) 5 T. L. R. 272. 
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very much higher than in Iheir estimation 
he deserves. He has thrust himself forward 
in season and out of season in connection 
with these Panchnyet funds, aiming at a 
position of much greater consequence than 
his opponents in the community think him 
entitled to. They in their turn are very 
desirous of lowering or even humiliating his 
pride; and hence this unfortunate correspond¬ 
ence in the Jam-e-Jawshed. It is not 
really a question so much of personal malice 
(though that is a consideration I have little 
to do with in the present case), as that 
kind of general anger and reseiUment which 
was so ably and correctly described by Mr. 
Raikes in bis concluding address. That is 
the feeling which animates hundreds of 
people, thousands of people, where political 
strife runs high. It is probably no exag¬ 
geration to say that many of those, who 
have gone down to history in our o.vn 
country as amongst the best and the greatest 
Englishmen, have been more violently hated 
by thousands of men, whose political opinions 
differed from their own and who had never 
set eyes upon them in their lives, than 
the basest malefactors or bitterest personal 
enemies. That must account for the general 
rancour of Ratnagar’s letter. Taken all 
through, as 1 say, it is a violent party 
attack, personal from the fir«t word to the 
last, full of bitterness, and ending with a 
dehance to Dr. Sukhia to come forward and 
fight out if he desired the justice of this 
public castigation. Now that is the kind 
of thing which I suppose happens every 
day in all parts of the civilized world where 
parly strife rages and partizins attack their 
political opponents. The sting of the whole 
matter is said to lie merely in this single 
sentence which accuses Dr. Sukhia nob of 
having done certain things but having 
threatened to do them. Had the statement 
been that he had actually done them, then 
I doubt very much whether Dr. Sukhia 
would have cared to launch this litigation • 
but because the public were told that he 
threatened to do these things if baulked 
in his desire to be given a prominent part 
in public meetings, he says that \ns character 
and reputation have been seiiously damaged. 
In the witness-box, his demeanour was 
defiant throughout. I have already com¬ 
mented upon that and I think I have not 
said a word in that connection that would 


hurt Dr. Sukhia*s feelings; but I cannot 
help thinking when I remember some of 
the anawer.s that he gave—no doubt, he 
gave his honest opinion—that he must be 
a, persona very much ingrata with many if 
not all the leading men of his community. 
The question is whether a man, so placing 

himself deliberately not amongst the refined 

and educated society of the Parsi community 
but as the champion of those who come 
from the slums and the markets, could 
have suffered any serious, any appreciable, 
^mage at all by this isolated passage. 
Having regard to Dr. Sukhia’s own evidence 
in the witness-box, as well as the general 
reputation he bears—even his own witnesses 
agreeing in that—of ombativeness, tenacity 
of purpose, insistence upon his own opinion, 

I confess that I think he has been making 
a most unnecessary mountain out of a very 
tiny mole-hill in his eager desire to take 
up the challenge thrown down at the close 
of Ratnagar’s letter. I do not believe for 
one moment that Dr. Sukhia’s reputation 
as a public man has been injured a penny¬ 
worth by this statement or cuald be. I 
the statement had been ever so 
8 'g t y worded differently, I have no doubt 
in my own mind that it could be justified 
up to the hilt, and even so I do not think 
It would have injuriously affected the reputa- 
Monof a man whose career like that of 

Ur. Sukhias has been that of a fighter 
from first to last. 


lu slightest doubt what 

e ver ict of the Jury would be in a case 

* ® ^ doubt not that under the 

cover o a general verdict they wonld 
aotaally have foand for the d.fendanta—no 
matter how the Judge had directed them 
upon po.nts of law. I, however, am obliged 

^ technical libel and 
that libel has not been justihed. But I do 

not believe that it has resulted in any 

damage whatever to Dr. Snkhia’s character 

OT repu ation. And putting myself once 

more, and for the last time, in the position 

fif. ^ . would be much better 

e o deliver than I, the final verdict 
in every case of this kind, T should fiud a 
verdict for the plaintiff with one rupee 
damages. Both sides to bear their own 
costa 1 need only add that taking the 
view 1 do, it has been unneoesairy to consider 
the arguments addressed to the Court by 
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plaintiff’s Counsel for aggravated damages 
on the ground of defendants’ persistence 
in justification and manner of conducting 
the case. 

Generally, I agree with what Mr. Raikes 
said; and had I been disposed to give the 
plaintiff any substantial damages at all, I 
should certainly have increased them very 
largely on these grounds. But as I have 
come to the conclusion that on the real 
merits of the case, the plaintiff is only 
entitled to a formal verdict and con* 
teraptnous damages, I may dismiss these con¬ 
siderations. 

The plaintiff appealed. 

Mr. [taikes (with him Mr. 

Advocate-General, and Mr. hivcrarity)^ for the 
Appellant. 

Mr. Kanga (with him Mr. Mulla), for Res¬ 
pondent No. 1. 

Mr. Davar (with him Mr. Desar), for 

Respondents Nos. 2 and 3. 

JUDGMENT.—The suit, out of which this 
appeal arises, was an action for damages for 
libel instituted by the appellant, Nadirshaw 
Sukhia, a Veterinary Surgeon, against the 
three defendants, the first of whom, Phiroz 
Ruttonji Ratnagar, was a frequent contributor 
to the columns of a daily newspaper, called 
the Jam-e-Jamshed published in Gujarati in 
Bombay, and the 2nd and 3rd defendants 
are its proprietor and editor, and printer and 
publisher, respectively. All the parties be¬ 
long to the Parsi Zoroastrian community. 
The libel complained of is contained in a 
letter written by the first defendant and pub¬ 
lished in the Jam-e-Jamshed of the 26th of 
January 1911. That libel was charg¬ 
ed as containing two distinct imputations on 
the character of the appellant, that he 

ha^d obtained the privilege of being called on 
to move or second propositions at the meet¬ 
ings of the Parsi Anjuraan by sending to the 
trustees of the Parsi Panchayet, who convened 
those meetings, threats that if he were not 
allowed to move or second the propositions, he 
would create disturbance at the meetings, 
and SBconilVt that the appellant had boasted 
in certain lectures delivered by him of being 
a greater friend of the late oir Jam^etjee 
Jeejeebhoy, the 4th Parsi Baronet of that 
name, than he really had been. 

The pleas advanced in defence by the three 
defendants were that the statements in the 
letter charged as defamatory were not libellous, 


that, if they were, they were justified as 
being true in substance and in fact, that 
they were protected by privilege, and that 
they were fair comment on a matter of public 
interest. 

The action was tried by Beaman, J., who 
held that the words complained of were de¬ 
famatory, that the defendants had failed on 
the pleas of justification, privilege, and fair 
comment; but he awarded one rupee as dam¬ 
ages to the appellant and ordered each party to 
bear his own costs upon the ground that the 
published charge, having regard to what Dr. 
Sukhia had told us of himself and his mental 
attitude towards his opponents in public 
life,” did not express “anything which would 
materially injure or lower his reputation as 
a public man by the statement that he threat¬ 
ened Sir Jamsetjee that if not allowed to 
speak he would create a disturbance.” 

Prom that judgment, this appeal has been 
preferred; and the respondents, defendants in 
the Court below, have filed cross-objections, 
maintaining that the learned Judge should 
have held their defence proved on all or any 
of their pleas of justification, privilege, and 
fair comment, and dismissed the suit with 

costs. 

In support of the appeal, it has been urged 
by the appellant’s Counsel, Mr. Raikes, that 
this was acase, not as held by Beaman, J., for 
contemptuous, but for, at least, nominal 
damages, because the libel held proved had 
been published in a largely circulated news¬ 
paper, with the deliberate object of prevent¬ 
ing the appellant’s election to the office of 
trustee of the Parsi charitable funds, at the 
trial the plea of justification had been persist- 
ed in by the respondents in ignorance of the 
facts, and the appellant had been subjected 
to a vexatious and insulting cross examination 
with reference to his general character and 

conduct. 

It will be convenient to deal at the oufcest 
with the cross-objections of the respondents, 
since if good they go to the root of the whole 
case, in urging them, Mr. Kanga, Counsel 
for the 1st respondent, sought to argue that 
the statements charged as libel, taken by 
themselves, were no libel at all; but as this 
was not a ground of the cross-objections but 
was raised at the hearing of the appeal, the 
Court declined to allow it to be raised and to 
permit the respondents to amend their cross- 
objections. So the questions argued in sup- 
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port of the cross-objections are three; (1) 

whether the respondents have justified the 

troth of the libel in sobstance and fact, (2) if 

they have not, whether they are protected by 

privilege and (3) if they are not so protected, 

whether the statements charged as libellous 

are fair comment on a matter of public 
interest. 

The circomstances under which the libel 
complained of came to be published may be 
briefly stated. 

As a result of what is called JudUnn case*, 
which, in 1908, excited great commotion in 
the Parsi Zoroastrian community, and which 
was decided by a Division Bench of this 
Court, consisting of Davar and Beaman, JJ., 
Davar, J., framed a scheme for the elec¬ 
tion of trustees for the Parsi charitable 
funds, which aggregate over a crore of 
rupees. The first elections under tliat 
scheme were settled to take place in March 
1911. Before the period of the elections, 

a prominent 

part in the Juddin case, contributed an 
article to the columns of a Parsi daily 
newspaper published in Gujarati and cir- 
culated among other classes besides Parsis, 
an article over his own signature, criticis* 
mg the conduct of the Paisi trustees in 
consenting to certain details of the scheme 
without consulting the Pars; Anjuman. The 

appellant came forward in January 1911 as 

a candidate for election to the office of 
trustee. He convened meetings of the Parsi 
community to hear his addresses in further¬ 
ance of his candidature and the candidature 
of others whom he supported ; he advertised 
those meetings m the newspapers ; he invit- 
ed the reporters of some newspapers to 
the meetings with a view to the publication 
therein of bis lectures; he wrote a letter 
^xhibit 8; to the Editor of the Sanj 
Vartman saying that be proposed giving 
lectures to lay before the public much 
which it IS worth the while of our (Parsi) 
community to know.’* He also wrote to 
the 2Qd respondent, proprietor of the 
Jamshed a letter (Exhibit 1) informing 
him of the lectures intended to be given 
and requesting him to report them fully 
in his newspaper” ‘as the matter is of 
public importance and much affecting our 


•See SirDinshaw ilanockji Petit v r 

Jeejeehhoy, 2 Ii.d. Cas. VOl/ if 
T. 301; 33 B. 509.—ffd. ® 


community.” In another letter (Exhibit 
3), the appellant requested the ind re¬ 
spondent to send his reporter to report 
his lectures in the Jam-e-Jamshed. 

Three lectures were accordingly delivered; 
and as desired by the appellant himself, 
they were reported in the Sanj Vartman, a 
Gujarati daily newspaper, which, the 
appellant in his deposition admits, has 
circulation not only among Parsis but 
readers of other communities as well. In 
these lectures, he dwelt on his own 
qualifications for the office of trustee. The 
sum and substance of those qualifications 
was that he had rendered services to, and 
spent his life for the benefit of, the middle 
and lower classes of the community. He 
criticised in severe terms the aristocracy 
and the graduate class of the Parsi cora- 
munify whom he called ''brainless**. He 
charged the Parsi trustees, as they then 
were, with spending the moneys of the Parsi 
charitable funds "unnecessarily and un¬ 
reasonably” and with so manipulating the 
arrangements and procedure of the elections 
to be held as to defeat his own chances of 
election, and prejudice the rights of that 
portion of the Parsi community whose 
interests he had espoused. He charged one 
of the trustees with telling a falsehood. 
He passed strictures on several Parsi 
gentlemen. Lastly, the appellant in his 
lectures referred to the charges and attacks, 
the writing and speeches,’* against himself, 
to the agitation against him in connection 
with the present burning questions,” with 
the result, as he said in the lectures, that 
he had become quite unfit in the eyes 
of some,” and was regarded "by those 
elated with piide on account of wealth 
as a beggar.” To such people his answer 
in the lectures was that he and Ihose 
like him who did not belong to the 
aristocracy had not risen by moneys of 
any of the poor widows or by the moneys 
earned by the sweat of others,” meaning 
that the rich Parsis whom he criticised had 
grown rich at the expense and on the 
moneys of poor widows and hard-working 
people. The appellant also pointedly re¬ 
ferred to the opinion held about him by 
bis opponents that he was a troublesome 
man, fond of sending lawyer’s notice in 
every trifling matter, and liking always to 
rush into litigation. 
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It is with reference to, and by way 
of oomment on, these lectares that the 
letter complained of as libel and pub¬ 
lished in the Jam-e-Jamshed of the ‘26th of 
January 1911 was written by the first 
respondent. 

Of the three pleas on which the re¬ 
spondents rely in defence, in our opinion, 
having regard to the nature and character 
of the matter charged as libel, neither the 
plea of privilege, technically so called, 
nor that of fair comment can be open to 
the respondents. Both privilege and fair 
comment are two aspects of the law of 
privilege, with this difference that the 
former technically so called relates to the 
special rights of an individual, whereas 
the latter concerns the common rights of 
every member of the public at large: 
McQuire v. Western Morning News Company 

(ll). To sustain the plea of privilege in 
the strict legal sense, it must be shown that 
the matter charged as defamatory was com¬ 
municated by the defendant having an 
interest or a moral or social duty in respect 
of it, to a person or persons having a 
correlative interest or duty. That cannot, 
be said of the present libel. Here plainly, 
on the facts proved and undisputed, the 
defendants, who as members of the Parsi 
community had an interest in the questions 
raised by the appellant’s candidature for 
the office of trustee of the Parsi charitable 
funds and his lectures, went beyond the 
privilege when they published the libel to 
the public at large, instead of confining 
it to the members of the Parsi community. 
•The fact that ths appellant had in tlie first 
instance courted general publicity and had 
contributed of his own accord to the cir¬ 
culation of his lectures among all classes 
of readers indiscriminately so as to make 
it a matter of public interest by means of 
the Sanj Vartman newspaper could not 
extend the lights of the respondents, so 
far as those rights flowed from privilege, 
technically so called. By publishing his 
lectures to the public at large, by dwelling 
in them on his own merits as a candidate for 
the office of trustee, and referring and reply¬ 
ing to the views held ab>at; him by his oppo¬ 
nents, he, no doubt, himself courted general 

publicity and made the matter one of public 
(11) (1903) 2 K. B. 103 at p. 112; 72L..I. K. B. 
Q12j 88 L. T. 757j 51 W. R. 683j 19 T. h. B. 471. 


interest. In that view of the case, every 
member of the public. Parsi or no Parsi, be¬ 
came entitled to comment on the conduct of 
the appellant and on his lectures, so far as 
that conduct lent itself to fair comment, hav¬ 
ing regard to the matter contained in the 
lectures. But because the appellant made 
it a matter of public interest, open to fair 
comment, the respondent did not become 
entitled to treat as privileged communication 
their discussion of it in a newspaper circu¬ 
lated among all classes of readers besides 
Parsis. Such discussion carried the matter 
beyond the sphere of privilege, understanding 
that terra in the sense in which it is used in 
the books and in the decided oases in the 
English Law Reports. 

Then as to the plea of fair comment, it is 
of the essence of it that it should be, in the 
first place, comment on facts truly stated on a 
matter of public interest. In other words, 
given facts which are true as regards a matter 
of public interest, it is open to any member of 
the public at large to comment on them fairly, 
but if any allegation of fact imputing any 
act or acts of mi8C')nduct is made in the course 
of the comment, the libel is out of the sphere 
of fair comment, and can be justified only on 
the ground that the allegation is true. That 
is the law to be collected from the cases of 
which we need only mention throe: McQuire v. 
Western Morriing News Oompiny (11); Hunt v. 

Newspaper Company, Limited (12) and 
Davis V. Shepstone{\S), where the Privy Coun¬ 
cil, Lord Herschell delivering the judgment 
expounded the law as follows:— 

“There is no doubt that the public acts of 
a public man may lawfully be made the 
subject of fair comment or criticism, not only 
by the press, but by all members of the pub¬ 
lic. But the distinction cannot be too clearly 
borne in mind between comment or criticism, 
and allegations of fact, such as that disgraceful 
acts have been committed, or discreditable 
language used. It is one thing to comment 
upon or criticise, even with severity, the ac* 
knowledged or proved acts of a public man, 
and quite another to assert that he has been 
guilty of particular acts of misconduct.” 

Applying that test of the plea of fair 

comment here, what is charged and found 

(12) (1908) 2 K. B. 309 at p. 320; 77 L. J. K. B. 
732; 93 L. T. G29; 24 T.L. R. 452. 

(13) (1880) 11 A. C. 187 at p. 193; 5,> L. J. P. 0 
51; 53 L. T. 1; 34 W. R. 722; 50 J. P. 709. 
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proved as libel is not corameofc but an alle^a- 
tiOD of fact, not found in the lectures of the 
appellant, but an allegation made by the Ist 
respondent on the authority of a third party 
impuhng misconduct to the appellant in that 
ne had gained prominence as a speaker at the 
meetings of the Parsi Anjuman by means of 
threats to the late Sir Jarasetjeeand his co- 
trustees The rest of the letter containing 

thehbel may be in the nature of comment; 

but the libel itself is not. 

That plea of fair comment, therefore, is, in 
our opinion, out of the way, as well as the 

plea of privilege, for the respondents; and 

then- only means of escape is by provin? the 

t establishing the truth 

ot the libel in substance and fact. 

The plea rests on the evidence of the state¬ 
ment alleged to have been made by the late 
bir Jamsetjee Jeejeebhoy to the 1st respond- 
ent. Beaman, .1., has believed the oral evi¬ 
dence led to show that the statement was so 
made. But the question is whether the state¬ 
ment 18 admissible in evidence, being that of 
a deceased person. Respondent’s Counsel re- 
Bed on clause .3 of section 32 of the Indian 
Evidence Act, which makes relevant any 
statement of a deceased person “when, if true 
R would expose him, or would have exposed 
him, to a criminal prosecution or to a suit for 
damaps Here, if the statement that the 
appellant had sent threats to the trustees 
were true, as alleged. Sir Jamsetjee’s com- 
raumcation of the fact to the 1st defendant 
could not have exposed him either to a crimi¬ 
nal prosecution or to a suit for damages 
because it would have been protected by the 
exception to the offence of defamation in the 
Penal Code, which says that it is not de¬ 
famation to publish a libel, provided it 
18 true and the publication is for the public 
good Nor could a suit for damages have 

lam, because the truth of the libel would have 
been a complete defence. 

If the statement of Sir Jamsetjee as that 
of a deceased person is inadmissible in evi 
deuce, then there is no evidence at all i„ 
justification of the truth of the libel in 
snostanoe and fact. That is Beaman .1 
view and we agree. Bat assume that the 
statement is adrnissible. Even then we do 

not think ‘hat the circumstances of the : 

rand told “Ot 

It and hold the truth of the libel prove 


Coming from a man of the high position such 
as the late Sir Jamsetjee occupied, his state¬ 
ment may be presumed to be true; but, on 
tne other hand, it lacks the test of cross-ex¬ 
amination. That defect could have been 
cured by the respondents calling as witnesses 
ar.y of those who were co-trustees of the late 
Baronet and who are alive. And in this 
connection we cannot shut our eyes to the 
fact that whereas the statement tad been 
made by Sir Jamsetjee to the Ist respondent 
in 1908, the respondent published it three 
years afterwards, in January 1911, long after 
Sir Jarasetjee’s death in 1903. We do not 
say that they waited so long for an opportu¬ 
nity to publish the statement after Sir 
Jamsetjee’s death, and have the benefit of it 
without the test of cross-examination. The 
fact that they published the statement when 
and after the appellant had offered himself 
publicly as a candidate for the office of 
trustee and posed as a champion of the 
middle and lower classes of Parsi society is 
proof of the respondent’s bona Mes. But 
if the appellant had, as a matter of fact, 
gained prominence at the meetings of the 
Anjumnn by sending threats, it is probable 
the facts could be proved by more cer¬ 
tain testimony than the statement of a 
deceased person, which, as the Privy Coun¬ 
cil put it in Sti Vi?ada Iratnpa Roghu- 
nnddha v. Sri Brozo Kishoro Patta Deoils), is 
prtma/acre open to suspicion because incap¬ 
able of contradiction by the deceased by 
reason of his death. This uncertainty gains 
when we find documentary evidence in the 
case which shows that the late Sir Jamsetjee 
was more or less on terms of friendship • 
with the appellant. In this state of the 
evidence, we are not prepared, sitting in 
appeal, to disturb Beaman, J.’s finding on the 
issue as to justification, unless it is shown 
to be clearly erroneous. We cannot say it is. 

The respondents complain, however, that 
m corroboration of the truth of Sir Jam¬ 
setjee s statement, they had tendered certain 
evidence on the plea of justification, but that 
eamao, J., had shut it out on the ground of 
inadmissibility. The evidence so tendered 
but refused consisted of instances of acts 
of the appellant more or less closely resembi- 
ID? the particular of miscondacfc imputed 
to the appellant in the libel. We think 
such evidence was rightly excluded. Th e 
(14) 3 I. A. 154; 1 M. 69; 25 W. B. 291. 
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respondents could justify the libel as true in sits in their place, we do not see any reason 
substance and in fact, by provine: its truth, why he should trouble himself with what a 
not the truth of other acta and occasions, fanciful Jury wouhl have done. Beaman. J.’a 


having nothing to do with the Parai Anjuman 
and its trusteea, unle.sa the specific acts of 
misconduct charged in tlie libel having 
been proved, it was intended to show 
further that those acts were part of the 
habitual and intentional, not accidental, 
conduct of the appellant. See sec¬ 
tion 15, Indian Evidence Act; Makin v. 
Attorney-General for I^ew South ]r(3/es(l6). 
But no such question as the lattei was raised 
at the trial; nor could it be raised with due 
regard to the nature of the libel and the 
pleadings in the case. 

The question which has been debated with 
considerable force in this appeal by Counsel 
on either aide is that of damages and costa, 
Beaman, J., has awarded to the appellant one 
rupee as what he calls in the judgment 
‘‘contemptuous damages,” and has consequent¬ 
ly directed the appellant to bear his own 
costs. Damages and costs hang together 
as a rule, though not always, and, in this 
case, if the learned Judge is right in holding 
that it is a proper case for “contemptuous 
damages,” he was well warranted in the 
order as to costs. We confess we have 
wavered considerably during tlie hearing of 
this appeal on the question of damages, main¬ 
ly because that is a question which the Judge 
had to decide, discliarging the functions of 
a Jury. In his judgment, Beaman, J., more 
than once repeats and empliafisea the nature 
of the discretion he had to exercise in fixing 
the quantum of damages. The rule of law is: 
“if the case be one of libel—whether on a per¬ 
son, a firm, or a company—the law is that the 
damages are at large. It is not nece3.sary to 
prove any particular damage; the Jury may 
give such damages as they think fit, having 
regard to the conduct of the parties respec¬ 
tively, and all the circumstances of the case:” 
per Esher, M. H., in South Hetton Coni Com¬ 
pany V. North-Eastern News Association (16). 
It is true that wlien a case is tried before a 
Judge and Jury, and the Jury fix the damages 
as they think fit, they are sometimes not 
logical in their verdicts. But when a Judge 

els') (189-t) A. C. 57 at p. 65; 63 L. J. T. C. 41; 6 R. 
373; 69 L. T. 778; 17 Cox. C. C.701; 58 J. P. 148. 

(16) (1894) 1 Q. B. 133 at p. 139; 63 L.J. Q. B. 293; 
9 R. 240; 69 L. T. 844; 42 W. R. 322; 58 J. P. 196. 


findings of fac', s) far as they rest on proved 
evidence, are in appellant'.s favour; so far as 
they go against him, tlie findings are more 
or less speculative. The learned Judge has 
found the libel not justifieJ. We have this 
undisputed fact that theappellant sued because 
in a way the respondents had forced his hands. 
In the letter containing the libel, they had 
thrown him a challenge to sue, if he dared. 
And he sued. At the trial, the respondents 
not only persisted thi’ouglmut in their plea 
of justification bat they also subjected him 
to a severe cross-examination by means of 
offensive qaestion.s retlecting on his honesty 
and that without any basis of fact. It was 
suggested to him in cro.ss-exaraiuation that 
he had bn)ught the suit because “ it was 
a paying game.” Beaman, J., has found that 
there is nothing dishonourable in the appel¬ 
lant’s career and nothing to justify imputa¬ 
tion on his character. The learned Judge 
says in his judgment that he does not be¬ 
lieve and is not intlaenced by the evidence 
of general reputation led by the respondents 
to show that the appellant was a ftaan of 
worthless character. The most that can be 
said is, as the learned Judge finds, that the 
appellant is a pugnacious man, persistent in 
the mainterance of his own opinions. That 
does not justify a libel upon him and is not 
a sound reason forgiving him no more than 
contemptuous damages. Beaman, J.’s main 
ground for giving them is that the imputation 
of the libel is not serious, and that it could 
not have materially lowered or injured the 
appellant’s reputation. That luay be, but 
we have the established fact that the appel¬ 
lant failed to be elected to the office of trustee. 
The imputation of the libel was that the ap¬ 
pellant sought to gaiu prominence as a 
speaker at public meetings by underhand 
means discreditable to a gentleman, namely, 
by sending threats to the organisers of those 
meetings. It is true that what led to the libel 
was the appearance of the appellant as a 
candidate for the office of trustee and the 
highly controversial character of the lectures 
he had delivered in public in support of his 
candidature. It is also true that in those 
lectures he had attacked several individuals, 
exposing himself in respect of them to the 
possibility of proceedings for defamation. 
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Those attacks may or may not have been 
justified. Of that there is no evidence and 
none could be admitted as relevant. Bat 
none of the attacks was on the respondents 
except _ one that the Parsi Punchayet had 
given Its printing work only to the press of 
the 2nd and the 3rd respondents. That 
a fact on which it was open to the ap¬ 
pellant to make his own fair comment. Bat 
It did not justify the respondents in publish¬ 
ing a libel falsely imputing independent acts 
of misconduct to him. It cannot be said 
that the appellant had provoked the libel 
merely because he had come forward as a 
candidate for the office of trustee, and ex¬ 
cited controversy by his lectures. No mis- 
conduct in and with reference to the suit 
1 self IS found against the appellant, unless 
It be that Beaman, J., thought he was at 
times defiant ” while he was under cross- 
examination. But there is the reasonable 
explanation that some of the questions put 
imputed to him without any justification dis¬ 
honesty and dishonourable conduct in matters 
unconnected with the libel charged. 

All this rests on the certain facts of the 
case, facts resting on relevant evidence and 
found proved by the learned Judge at tbe 
trial. The rest of his reasoning in the judg. 
ment under appeal, so far as it bears on 
tnis question of damages, is more or leas con- 
jectural, as, for instance, that the respondents 
could have completely justided the libel it 
the appellant had sued on the whole of the 
letter. Exhibit A, instead of picking ouro^i: 
a few lines and having his cause of action 
on them. What might have been in that 
case 18 speculation in the absence of trial and 
evidence on that aspect of the action. Even 
then It might be fairly argued that the por- 
tion complained of as libel in this suit was 
an allegation of fact imputing acts of miscon¬ 
duct apart from the rest, standing as libel by 
Itself, apart from the rest of the letter as 
matter of comment and, that, therefore’, it 

was jnstificable in law on no other ground 
lnd“in fact 

On these grounds, we have come to the 
conclusion that it is certainly not a case for 
oontemptuous damages. Is it then a case for 
aggravated damages? According to B^man 
J., it would have been, were it tiof T f, ’ 
grounds on which he has awarded one " 

The appeUant’s Counsel, Mr. Raikesrhla 


contended here in appeal for aggravated 
damages. But as to that, we may well, I 
think, bear in mind that the libel was pub¬ 
lished at a time and in the course of a heated 
controversy and public excitement in the 
Parsi community. It is not easy to be pre¬ 
cise in fixing tbe quantum of damages in such 
a case; but we are of opinion that the ends 
of justice will be sufficiently met by an 

award of Rs. 200 as damages to the appel¬ 
lant. 

After this the question of costs becomes 
simpler and solves itself. The question of 
costs of the trial was, no doubt, in the discre¬ 
tion of the Judge; but that discretion had to 
be exercised on proper materials, i. e., if 
there had been misconduct on the part of the 
appellant in commencing these proceedings or 
in the coarse of the suit, that would have been 
good cause for depriving him of his right 
to costs, even though he liad woo on the 
merits. In Harnett v. Vise (17), the successful 
plaintiff, whom the Jury awarded £10 
damages, was not given his costs by the 
Judge, because^,^ as held in appeal, the libel 
complained of was not the true cause of 
the litigation ’ and the plaintiff had been 
actuated by a by-motive. There is no¬ 
thing of the kind here. The appellant had 
been challenged by the respondents to sue ; 
he sued and won; and they must pay his costa 
especially now that we have substantially 
raised the amount of damages and held 
that this was not a case for contemptuous 

damages. 

Attorneys for the AppellanI; Messrs* 

Kanga 4* Sayani, 

Attorneys for the Respondents: Messrs. 
JehangiTy Qulbahhai 4* Billimoria, 

(17) (1880) 5 Ex. D. 307; 43 L. T. 645; 29 W. R. 7. 
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BATTD LAL V, BHOLA NATH. 


ALLAHABAD HIGH COURT. 
First Appeal from order No. 92 op 1912. 

March 18, 1918. 

Present :—Sir Henry Richards, Kt., 
Chief Justice, and Mr. Justice Tudball. 
BATTU LAL and others— Defendants 

—Appellants 


versus 

IBHOLA NATH and others—Plaintiffs 

—Respondents. 

Pre-emption—Construction of wajib-ul-arz—fif- 

Burned muciQplot sold—Whether co-sharer in village cnu 

pre-empt. . • i * p 

Where the wajih-ulurz of a village gives a right ot 

pre-emption between co-sharers, no pre-emption can 

be claimed in respect of resumed muaji land by u 

person who is not a co-sharer in the plot although ho 
is a co-sharer in the 7naha?. 

First appeal from an order of the 
Subordinate Judge of Moradabad, dated the 
4th of June 1912. 

The Hon’ble Mr. Ooktil Prashad, for the 
Appellants. 

Mr. QuUori Lnl, for the Respondents. 
JUDGMKNT.—This appeal arises out of a 
suit for pre-emption. The property in dispute 
is a specific plot of resumed the 

plaintiff is not a co sharer with the vendor 
in this plot although he is a co-sharer in the 
mahal. The vendee is also owner of another 
plot. It lay upon the plaintiff to prove not 
merely that there was some custom of pre¬ 
emption in the village but that there was a 
custom of pre-emption which entitled him, as 
a co-sharer in the mahal, to pre-empt an 
isolated plot of resumed muofi. To prove the 
existence of such a custom, he adduced a copy 
of the wajib-ul-arz. The pre-emption clause of 
this document shows clearly that it was 
dealing with the right of pre-emption between 
the co-sharers. As already pointed out, the 
plaintiff is not a co-sharer with the vendor. 
In our opinion, the decision of the Court of 
first instance was correct and ought to be 
restored. We allow the appeal, set asid^e the 
decree of the Court below and restore that ot 

theCourbof first instance with costs in all 


Courts. 


Appeal allowed. 


ABDUL KARIM V. OHUNNI BIBI. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No 1079 of 1912. 

March 19, 1913. 

Present: —Mr. Justice Banerji. 

ABDUL KARIM —Defendant—Appellant 

reritjN 

Musammut CHUNNI BIBI— Plaintiff 

— Respondent. 

L<indlordand tenant—Advosc title—Denial ot title — 
Non-iyaijment of rent. 

Mere non-payment of ground-rent by the tenant, 

unless it was coupled with a refusal to pay it and a 
denial of the landlord’s title, would not tenninato tlio 
relation of landlord and tenant or take away the 
landlord’s right to rout. 

Second appeal from the decision of the 
District Judge of Benares, dated 14th May 

1912. 

Mr. Haribans Sakai, for the Appellant. 

Mr. Harendra Krishna Mukerji, for the 
Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff respondent 
to recover from the appellant Rs. 4-8-0 as 
pirjant or ground rent for two years for 
the land on which the defendant’s house 
exists together with interest. The plaintiff’s 
allegation is that the laud lies within the 
limits of her zemindari, that a ground rent 
of Rs. 2 a year is payable for tho site of the 
defendant’s house and that two years 
arrears are due. The defendant denied the 
plaintiff’s right and also denied that he 
had ever paid ground-rent. It appears that 
in the jamabandi prepared at the last 
Settlement, the land, on which the defend¬ 
ant’s house stands, is entered as being in 
the occupation of Brij Bhukhau Lai, his 
predecessor-in-title, and in the column of 
remarks, there is an entry of a sum of 
Rs. 2. The entry by itself is unintelligible 
but it is explained by the final report on 
'the survey and revision of records carried 
out in 1883-84. Paragraph 86 of that 
report has been quoted in the judgment 
of the learned Judge and it appears from 
it that in the case of lands on which 
buildings have been erected, ground rent 
has been “attested by consent ot landlord 
an.d tenant and has been entered in the 
column of remarks in the jamabandi and 
in the halat de/u'.” This report clearly 
shows that the entry in the ^ column of 
remarks in respect of land of this descrip¬ 
tion is an entry of the ground rent payable 
for the land. This document affords very 
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Musammai rukmin v . jodha singh . 

which thfl^% JS payable for the land on 

has lot hP T It 

the entrv of r^“"" "“^Kested what 

entry of thf A 't is an 

to the pnl according 

hppn ^ * *7’ preaamed to have 

been created and to have existed at Z 

did* not *(* tdnt relitionoliin 

rr'i ",t-d.,“ d.r ■£ 
j.pr.‘d“?r.i r‘p.“t ;‘.d'" 

<tw.*..°., ‘ih. SSJ.’" “S' 7,"“ " 

“S'“r r- 

reinsal. It may be that by reason nf fk 

Sff T i-ignracan 

from that "P' Payment. But 

t^a? it does not follow 

, CO It baa become extinct Tu^ „ i 

I ot'thaf dtd tlm'lerms 

and is accordingly dismred ^Uh'Sl. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT 

Second Civil Appeal No. 488 o? 1912 

March 17, 1913. 

Pressnti-Jnetice Sir Henry Griffin, Kt. and 

Mr. Jnstice Chamier ' 

Musammai RCTKMIN-Plaintiff^ 

Appellant 

if Re8^ 

deceased iudgment-debtor—Minor against 

brought on record^AZiJf'Ze set ^ot 

larity—Agra Teruincy Act (/Io;i90i; g '^^^-^rregu. 

A decree was obtained atrainsfc Aptll!*! 
eluding one A. The decrerwas Dufe7r* Persons in. 
no steps were taken to brine tho^m* ®**^®«tion bnt 

the record in place of A X had 

eon of A. also died before the Ll^rnd 
also not brought on the record- ^ 


Malkarjun t. iVurhnrt, 25 B. 337, 5 C. W. N. 10: 10 
M. L. J 368: 2 Bom. L. R. 927; 27 I. A. 216 (P. C.), 
distinguished. 

Second appeal from tbe decision of the 

District Jodee of Cawnpore, dated tbe 18th 
December 1911. 

Mr. Sawhny, for the Appellant. 

Abdul Rnuf (with him 
Mr. Sital Prasad Qhose), for the Respondent. 

JUDGMENT.—This was a suit by the 
appellant to have an execution sale of a 
8 ^ are in a village set aside and for posses¬ 
sion of the share. It appears that the res¬ 
pondent on the 15th of August 1903 obtain¬ 
ed m the Court of the Assistant Collector 
in c arge of Tahsil Safipur in Unao District 
a decree against several persons, one of 
whom was Manni Lai. After the death 
of Mauni Lai on July 25th, 1909, the respond- 
ent applied to the Assistant Collector to 
transfer the decree to the Court of the 
Assistant Collector (Tahsildar) of Tahsil 
Bilhour m the Cawnpore District. An oflSce 
repor was called for and a date was fixed 
or le appearance of the respondent decree- 
bolder who was required to verify the facts 
8 a e in the application. After repeated 

a journn^nts the respondent appeared on 
c 0 er 2oth, 1909, and an order was passed 
transfer of the decree to the Court of the 
Tahsildar of Bilhour. The file of the 

our Court shows that the respondent 
appeared there on December 21st and an 
or er made transferring the proceedings 

Z Collector of Cawnpore. 

in iJiu, proceedings were taken by the 

In] and ultimately on 

^ share was put up for auction 

an was purchased by the decree-holder 
imse . In March 1911, the appellant 
^plied to the Collector to set aside the sale. 
’‘PP'icatmn was refused and on Jnly 
■ she brought the present suit, 
^er claim was decreed by the Munsif, but 
ms decision was set aside by the District 
a ge. It seems to us that the sale cannot 
possibly stand. The decreo-holder did not 

it notice of the Safipnr 

Court that Manni Lai had died. He did not 

fK Gave to execute his decree against 

“°o Lai. He did not 

0 ^ Safipur Coart or the Bilhour Coart 
w appoint a guardian ad litem for the minor. 

0 no loe of the proceedings seems to have 
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beon given either to the minor or to his 
mother the present appellant. The minor 
died before the sale took place and no steps 
were taken to have the appellant substituted 
for him. In fact, throughout, the proceedings 
were irregular. The sale seems to have been 
held behind the backs of the minor and 
his mother. No trace can be found of any 
notice having been given to either of them. 
Lastly, it is doubtful whether in the circum¬ 
stances, section 193 of the Tenancy Act 
iustified the Tahsildar of Bilhour in passing 
on the proceedings to the Collector of the 
District as the decree was not a decree 
passed by himself. The respondent has 
relied on the decision in Malkarjun v. Nar- 
kari (1). That case is clearly distinguishable 
from the present one. There the suit was 
brought long after the year prescribed for 
suits of this description. The Court decided 
to carry on execution proceedings against 
certain persons and all that could be said 
was that its decision was erroneous. In our 
opinion, the decision of the 6rst Court 
was correct and should not have been dis¬ 
turbed. IVe allow this appeal, set aside the 
decree of the District Judge and restore the 
decree of the Munsif with costs here and in 
the lower Appellate Court. 


Appeal allowed. 


(1) 25 B. 337i 5 C. W. N. 10; 10 M.L.J. 308; 2 Bom. 
L. R. 927; 27 I. A. 216 (P. C.). 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 816 op 1912. 

March 20, 1913. 

Present :—Justice Sir Henry Griffin, Kt., and 

Mr. Justice Chamier. 
GOBARDHAN DAS and others — 
Dependants—Appellants 
versus 


HORI LAL—Plaintipp—Respondent. 
Evidence Act {[ of 1872;, «. Qd-Proof of document^ 


Attesting witnesses dead—Identifwntion of signature oj 
attesting witnesses—Sahsainent deed recognizing erecn- 
tion —liocKMirnf only marks of the executant. 

Thoexocutiintsof a (lociiinent, being unable to wiite, 
made their marks upon it- Before a suit could be 
brought upon the instrument, all tlic attesting wit¬ 
nesses wore dead. In order to prore tlie oxeoution 
of the document, a witness was })roduced wlio simply 
identitiod the hand-writing of the attesting wit¬ 
nesses. 

Further, a sulisecpiont deed of usufructuary mort¬ 
gage was produced, whicii was executed by one of the 
executants of the mortgage in suit and by the repre¬ 
sentative of the other executants, and referred to and 
recognised the gonuinonessof the mortgage in suit. The 
representatis’cs of the executants of the deed had also 
executed a sale-doed which recognised the genuineness 
of the usufructuary mortjrage mentioned above: 

Held, (1) that tlie evidunco did not comply with 
the provisions of section 69 of ti c Kvidence Act 
and the signatures of the executant of tlie deed were 
not proved; 

(2) that the deeds of usufructuary mortgage and 
sale wore not evidence tliat tlie signatures of tlio 
executants were in their hand-writing. 

Second appeal from the decision of the 
District Judge of Bareilly, dated the l-tth of 
March 1912. 

Mr. L. M. Banerji, for the Appellant. 

\f., R n'Hnnnr fir thft Resnondetit, 


JUDGMENT.—This appeal arises out of a 
suit brought by the respondent, Hori Lai, on 
a mortgage made in his favour on November 
22nd, 1S89, by three persons, Khushal Singh, 
Moti Singh and Baljit Singh. Both the 
Courts below have found that the mortgage 
in suit has been proved and have decreed the 
claim. This is a second appeal by some of 
the defendants who contend and have through¬ 
out contended that the mortgage-deed has 
not been proved. Other points are taken m 
the appeal to this Court. But in the view 
we take of the question of the proof of the 
deed in suit, it is unnecessary to refer to 
them. The three executants of the deed, 
being unable to write, made their marks. All 
three of them and all the attesting witnesses 
to the deed died before this suit was brought. 
The evidence adduced to prove the document 
consists of (1) the statement of a witness 
named Lalta Prasad who chimed to be 
acquainted with the hand-writing of two of 
the attesting witnesses, (2) a deed of 
usufructuary mortgage executed by oue of 
the executants of the mortgage in suit and 
by the representative of the two other execut¬ 
ants, which refers to and recognises the 
genuineness of the mortgage in suit and (3) 
a deed of svle executed in 1992 by the re¬ 
presentatives or some of the representatives 
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of the executants of the deed in suit which 
recognises the genuineness of the usufructuary 
mortgage mentioned above. This evidence 
leaves little doubt in oar mind that the 
mortgage in suit is genuine and it has been 
accepted by both the Courts below as suffi¬ 
cient. But it is contended that the evidence 
other than the statement of the witness, Lalta 
Prasad, is not evidence of the kind required 
by law. The appellants rely on section 69 
of the Evidence Act,-which provides that “if 
no such attesting witness can be found, or if 
the document purports to have been executed 
in the United Kingdom, it must be proved 
that the attestation of one attesting witness 
at least is in his hand-writing and that the 
signature of the person executing the docu¬ 
ment is in the hand-writing of that person.” 

The evidence of Lalta Prasad proves that 
the attestation of two of the attesting wit¬ 
nesses is in their hand-writing. But it 
appears to us that the two deeds relied upon 
are not evidence that the signatures of the 
persons executing the document are in their 
hand-writing. It was contended on behalf 
of the plaintiff-respondent that the usufruc¬ 
tuary mortgage and the deed of sale prove 
indirectly that the signatures of the three 
executants are in their hand-writing. Sec¬ 
tion 69 of the Evidence Act re-produces as 
regards attesting witnesses part of a rule of 
the English Law. According to that law, 
where a document is required by law to be 
attested, one attesting witness at least must 
be called. But there are several exceptions 
to this rule, one being that if the attesting 
witnesses are dead, insane, out of the juris¬ 
diction or cannot be found, secondary evi¬ 
dence of the execution may be given by proof 
of the hand-writing of the witnesses, or, if this 
is not obtainable by presumptive or any other 
available evidence (see the cases cited at 
page 494, Phipson on Evidence, 5th Edition 
and paragraph No. 1851, on page 1214, of 
the 9th Edition of Taylor on Evidence). It 
is quite clear that in England it is recognized 
that the?e is a distinction between proof of 
the hand-wrlling--9t§i„_^e?^55 and presump¬ 
tive or other evidence that ai has 

been executed. The Indian Dofc in 

a case of this kind appear to a party 

to rely on presumptive or othei*^ evidence of 
execution where he is unable to noniply with 
the provisions of section 69, eitlr^®*^ regards 
the attestation of the atte8tin^^-^'*'*i®S3es or 


as regards the signatures of the executants. 

In our opinion, the evidence adduced by 
the plaintiff-respondent in the present case 
to prove the signatures of the executants of 
the deed in suit does not comply with sec¬ 
tion 69 and we must, therefore, hold that the 
deed has not been proved. It was pointed 
out that one of the executants of the deed ad¬ 
mitted execution by himself in one of the 
later deeds and section 70 was referred to but 
that does not avail the plaintiff.respondent, 
for it is not sufficient for his purpose to 
prove the admission of execution by only one 
party to the document. It appears to be a 
hard case, but the plaintiff-respondent has 
himself to thank for the result. He deferred 
instituting the suit until all the attesting 
witnesses had died, and seeing that the exe¬ 
cutants who could only make marks had made 
their marks on the deed, in any case, he had 
consideraole difficulty in producing proper 
evidence of execution. We allow the appeal, 
set aside the decrees of the Courts below and 

dismiss the plaintiff’s claim with costs in all 
Courts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No 857 of 1911. 

March 16, 1913. 

Present-. Mr. Justice Kensington and 
Mr. Justice Beadon. 

FATTEH MUHAMMAD and others— 
Dependants—Appellants 


bULTAN MUHAMMAD and others— 
Plaintiffs—Respondents. 
Mort<j(ige-IUdemption^Recorded co^sharer in pos¬ 
session oy mortgaged property-Mortgagor bound to pay 
all co-sharers according to their respective shares- 
Manner m which rnoney ts spent after payment—Custom 

Succession—Muhamjnadan Rajputs—Widoio of pre- 

deceased son—Limitation Act f/X of 19081, ScK. I, 
Art. 13-1 —Transjer of mortgagee's rights. 

A rewrded co-sharer ia mortgage rights, who is 

of the property mortgaged, 
can hold the mortgagor responsible for the pay¬ 
ment of the mortgage debt. The mortgagor is 
oun o pay the debt to all the co-sharers in 
acwrdance with their respective shares, and is not 
responsible for the manner in which the money is 
spent after it leaves his hands. 

The payment to a widow of her share of the mort- 

mortgagee ia 

valid for the purpoaes of redemption. 
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Sitaram Apaji Kode v. Shridhnr .-Innjif i’mb/m, 

27 B. 292; 5 Bom. L. R. 91, (Ustinjjiushed. 

Among the M iharamadnu Rajpnts of tho llosniai- 
pur District, the widow of a predeceased sou succeeds 
with the brothers of her husband to a share of lO 

estate of her father-in-law. 

Sandal Khan v. JJusnmmnf AUt, 23 P. R. 

followed. , 

^yhere the right of a mortgagee, and not full owner¬ 
ship, is transferred, Article 131 of tho Limitation . c 
does not appl)'. . 

Second appeal from the order of the Divi¬ 
sional Judge, Hoshiarpur Division, dated the 
2nd June, 1911, modifying that of the bub- 
ordinate Judge, Ist class, Hoshiarpur dated 
the 16th February 1911. decreeing plaintift s 

claim. , TT 

Khwaja Ziauddin, and Sheikh I mar 

Bakhsh, for the Appellants. , r i 7 

Mr. Jalalud Din for Or. Muhammad Iqbal, 

for the Respondents. 

JUDGMENT.—On the 26th May 1892, 

the father of the plaintiffs-respondents, mort- 
gaged the land in dispute with possession to 
one Jan Muhammad for Rs. 1,400 and subse¬ 
quently Jan Muhammad sold his rights as 
mortgagee to Samand Khan. 

The defeudants-appellants are three of 
Samand Khan’s sons, and Musammat Rahmi, 

defendant-respondent is widow of a fourth 

son of Samand Khan who predeceased his 
father. 

When Samand Khan died, one of his sons, 
Mania Bakhsh, reported to the Patwari that 
his three sons and the widow of his fourth 
Bon were heirs in equal shares. An entry 
was made in the mutation register in accord¬ 
ance with this report and, Maula Bakhsh 
having again attested the correctness of this 
entry before the Kaib Tahsildar, mutation 
was sanctioned on 3rd March 1909. By this 
entry, the defendants-appellants and Miisam^ 
mat Rahmi were recorded in the revenue 
papers as mortgagees in equal shares of the 
land in dispute in place of Samand Khan. 

The plaintiffs-respondents in the month of 
Jeth 1910 desired to redeem the land. They 
sent notices to the defendants requesting 
them to accept the mortgage debt of Rs. 1,400 
but the notices were refused. Thereupon 
the plaintiffs sent a money order for Rs. 350 
to each of the four defendants but, though 
Musammat Rahmi accepted payment of her 
one-fourth share, the defendants-appellauts 
refused to accept the money orders which 
were sent to them. The plaintiffs, then, 


instituted the present suit for redemption on 
payment of Rs. 1,050 and the claim has been 
decreed by the lower Appellate Court. 

In the hrst ground of appeal, it is urged 
that the suit is barred by limitation under 
Article 134 but Counsel has not seriously 
pressed this ground of appeal which obvious¬ 
ly has no force. Article 134 would have 
applied if Jan Muhammad had purported to 
transfer full ownership when in fact he had 
only the mortgagee right to transfer. It 
does not apply to the present case in which 
Samand Khan did not purchase the right of 
full owner but merely purchased the right 
of a mortgagee. 

It is urged that Rahmi as 

widow of a predeceased sou did not succeed 
to a share of her father-in-law’s estate. 
There is, however, authority, t. e., Sandal 
Khan v. Musammat Akki (U, in support of 
a custom among Muhammadan Rajputs of 
the Hoshiarpur District by which the widow 
of a predeceased son succeeds to a share and 
in the present case the mutation proceedings 
show that Musammat Rahmi’s right to a 
share was recognised by the defeudants-appel¬ 
lants at their father’s death. 

It is, of couise, possible that Musammat 
Rahmi, being a svoman, may not herself 
take any active part in the management of 
the land and may leave the management to 
the male co-sharers. She is nevertheless one 
of the recorded co-sharers in joint possession 
who can hold the mortgagors responsible for 
the payment of the mortgage-debt. 

It is urged that Musammat Rahmi has 
at best only a life interest in the estate of 
her father-in-law and that money paid to her 
may be unnecessarily spent and lost to the 
estate. This, however, is a question between 
the appellants and Musammat Rahmi and is 
not one with which the mortgagors are con¬ 
cerned. The mortgagors are bound to pay 
the debt to all the co sharers in accordance 
with their respective shares and are nob 
responsible for the manner in which the 
money is spent after it leaves their hands. 

Counsel for appellants has cited Sitaram 
Apaji Kode v. Shridhar Anant Frabhu (2) 
but this authority appears to be in favour 
of the plaintiffs-respondents. In that case, 
the mortgagor had paid the whole mortgage 

(1) 23P.R.lti92. 

(2) 27 B. 292i 5 Bom. L. R. 91. 
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money to one of the heirs and it was held 
that this did not amount to a valid discharge 
to the mortgagor, but by the decree the 
mortgagor was not made to pay the whole 
debt over again but had only to pay the 
share of the heirs to whom he had not made 
payment. In the present case, the mortgagors 
do not dispute their liability to pay the 
appellants their share. The mortgagors 
could not induce the mortgagees to accept 
payment jointly and the only way in 
which they could discharge the debt was 
by sending a fourth share of the money to 
each co-sharer. If, as appellants allege they 
should have done, they had sent the whole 
of the money to the appellants, Musammat 
Rabmi, according to the authority relied on 
by appellants, could have compelled them to 
pay her share to her. 

The lower Appellate Court, in our 
opinion, has decided rightly and we dismiss 
the appeal with costs. 

Appeil dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 4219 op 1910. 

February 7, 1913. 

Present:—Justice Sir Richard Harington, Kt., 
and Justice Sir Herbert Carnduff, Kt. 

JANGLI RAI— Plaintiff—Appellant 

versus 

GHURA RAI— Defendant—Respondent. 

Surrender-llokidTi—Receipt of consideration—Ac. 

tual surrender of lands—Validity of relinquishment 
without formal document. 

The receipt of consideration by a mokraridar and 
the actual surrender of the mokrari lands to the 
zemindxir, are quite sufficient to constitute a valid 
relinquishment and give a title to the zemindar even 
without a registered document. ’ 

Iviamhandi Begum v. Pershad 13 1 A 

160; 14 C. 109, followed. ’ 

Therefore, where a mokraridar returned his patta to 
the zemindar and gave up the lands, and endorsed a 
memorandum to that effect on the back of the patta 
but the memorandum had not been registered: ^ ’ 

Heldf that there was a valid surrender which pav« 
title to the zemindar. ” 

Appeal from the decree of the Sub-Judge 
of Shahabad, dated August 15th, 1910. aflarm- 
ing that of the Munsif of Arrah, dated De! 
cember 21st, 1909. 

Moulvi Muhammad if«s^a/a Khan, for the 

Appellant. 


Babu Provash Chandra Mitter, for the Re- 
spondent. 

JUDGMENT. 

Harington, J. —This is an appeal on be¬ 
half of the plaintiff who sued for possession 
of certain lands which belonged to the de¬ 
fendant No. 2. The defendant No, 2 had 
given a mokrari patfah to the defendant 
No. 1; but it was alleged that the defend¬ 
ant No. 1 had surrendered his interest to the 
landlord who thereupon settled the lands with 
the present plaintiff. Iq the Court'of first 
instance, the Munsif found as a fact that the 
mokurari interest had not been surrendered. 
Ihe case came on in the lower Appellate 
Court and the learned Sub-Judge quite 
accurately stated the points which he had to 
determine, namely, whether the plaintiff had 
acquired any title to the lands and whether 
Me paitah propounded was genuine and valid 
and. secondly, did the defendant No. 1 return 
his as alleged, and whether he sur¬ 

rendered the holding. Then, most unfortu- 
nately for the parties, instead of determining 
ose questions, he assumed, for the purposes 
of the proposition that he was about to lay 
down, that the pattah had been returned and 
that the possession of the lands had been 
given up by the mokraridar and then be 
proceed^ed to lay down the proposition that 
that did not amount to a surrender because it 
was necessary that the memorandum which was 
endorsed on the back of the pattah should be 
registered. The memorandum in question is 
an undated one and, as it stands, it could not 
possibly have been registered because there 

show whether it was made 
within the time within which it would have 
o e made to be entitled to registration. 

proposition 

which the learned Sub-Judge laid down 

seems to me to be too wide in view of the 
dictum of the Privy Council in the case of 
Imambandi Begum y. Kumleswari Pershad (1), 
where their Lordships pointed out that the 
rece.ipt of the consideration and the actual sur- 
rerider of the lauds were quite sufficient togive 
^ ^® ® ^ ® person (o whom thesorrender was 
u fu particular case, the question 

A ^ surrender has 

not been determined by the lower Appellate 

Court and, m my view, the proposition laid 

down by that Court is inconsistent with the 

dxctum of the Privy Council iu the case to 

(1) 131, A. 160; 14 0. 109. 
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which I have referred because the lower 
Appellate Court has assumed that, even if 
there was an actual jrivint? up of the lands 
by the defendant No. 1, that would not be 
sufficient without a registered document. In 
that, I think, it has gone too far and, as I 
cannot agree in that proposition, in ray view, 
the case must be remanded to be tried on the 
merits; and then it would be open to the 
lower Appellate Court to say whether the 
lands were, in fact, surrendered or not to the 
landlord. That was the point on which the 
decision turned in the Gouit of first instance 
and in the interest of the parties. I think 
that the Judge should have tried that ques¬ 
tion instead of attempting to dispose of the 
case on the proposition of law for which it 
was necessary to assume facts which were 
disputed. For these reasons, I think that 
th© judgment and dscre© of th© low7©r Ap* 
pellate Court should be set aside and the 
case remanded to that Court in order that 
the case may be re-heard with reference to 
the observations that I have made. Costs will 

abide the result. , ,u- 

Carndcfp, J.—I agree in thinking that this 

case should be remanded because the appeal 
has been decided on a proposition of law 
which has been much too broadly stated and 
cannot be accepted as it stands. 

Cane reman led. 


ALLAHABAD HIGH COURT 

Exeootion First Appeal No. 30i op 191J. 

March 11, 1913. 

Present-. —lU. Justice Tudball and 
Mr. Justice Rafique. 

JAMNA PRASAD RAUT-Judoment- 

DEBTOR—Appellant 


versus 

RAGHDNATH PRASAD and others 

Dkcree-hoi.pfrs—Respondents 

Civil Procedure Code (Act V of 1^8), s. tO (£ 

Agriculiurisi-Proof -Attachment oj house oj agncul- 
^"whero a person, who is both a 

cultivator wants to have his house exempted from 

attachment on the ground that it is a 
cnlturist, ho must prove that the mam sour 
income is from cultivation and that he is a i g 
turist in tho strict sense of the terra. 


Execution first appeal from the decision 
of the Additional Subordinate Judge of 
Gorakhpur, dated the 1st of June 1912. 

The Hon’ble Dr. Tej B-ihadnr Sapru [with 
him Mr. a'iri6i»,s' Sakai), for the Appellant. 

Mr. Ohaudkry (with him Mr. Mangal 
Proshnd Bhargava), for the Kespondents. 

JUDGMENT.—The appellant is a judg- 
raent-debtor, whose house in a certain village 
has been attached in execution of a simple 
money decree. Two portions of the same 
house have already been attached and sold 
and the remainder, which is described as a 
6-anna share, has now been attached. The 
judgment-debtor came forward and objected 
that he was an agriculturist and, therefore, 
his house was exempt from attachment and 

sale. The Court below has decided that the 

house is not occupied by him as an agricul¬ 
turist and is, therefore, not exempt from 
sale He has come here on appeal. Ihe 
question is whether or not he has produced 
evidence to show that he is an agriculturist 
and occupies the house as such. The appel¬ 
lant was formerly the zemindar of the village, 
but his interest as such has been sold and he 
now holds his sir land as an ex-propnetary 
holding He lives in another village and 
holds zemindari in several villages He has 
produced two witnesses who state that ..is 

cattle and implements are kept in the house 

in dispute. The appellant being both a 
zemindar and a cultivator of land, the ques¬ 
tion arises as to what is his mam sourse of 
income and whether or not he is an agricul- 
turist within the strict sense of the term 
and occupies the house as such. Ihe burden 
of proof lay on him and it was for him to 
show to the Court that his mam source of 
income was cultivation and not zemindari and 
that he was in the strict sense of the term 
an agriculturist. He produced two witnesses 
and in our opinion, their evidence is not 
anfficieut to prove that his mam source ot 
income is agriculture and that be is an 
agriculturist within the strict sense of the 

term. As a matter of fact m the past, 

he held considerable zemindari, though 

he has lost some of it by reason of decrees 

obtained against him. In any case it has 

not been satisfactorily proved that he is an 

agriculturist within the strict meaning of the 

term. The appeal fails and is dismissed 

with costs including fees on the highter scale. 

Appeal dismtssea, 
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ALLAHABAD HIGH COURT. 
Second CivrL Appeal No. 556 op 1912. 

Janaary 17, 1913. 

Justice Chamier. 

RAM GOBIND insane throdqh SITA RAM 

—Plaintiff—Appellant 

V€TSUS 

MAHARA.J TBROUGH 
KUNJBEHARI LAL and anoher — 
Defendants—Respondents 
Land revenue^Ven^or and purchaser-A-jreemenf to 
reserve land revenue free~Enforce,nent of agreement^ 
Res jtidicata—Courl of competent jurisdictwt. 

Where the owner of a certain rnahal has transferred 
it on condition that the transferor should retain 

?.hnr ? 1 transferee should pay the 

whole of land rerenue includini? that of the land re 

served such an agreement for payment of revenue 

cannot be enforced foralltimo ajjainstthe person, X 

nu ht happen to be the owner of the mafml, at the 

instance of the person, who might happen ti be ho 

owner of the land reserved. ^ 

A decision of an Assistant Collector of the second 

class cannot operate as res jadicufa in a subsequent 

suit not TOgnizable by him, eren though the plaintiff 

'’k ^ in the first suit in 

n" jurisdiction of the 

Assistant Collector, second class 

28 C. 78,cli3. 

Second appeal from the decision of the 
District Judge of Bareilly, dated Uth Peb- 
rQaryl912. 

Dr. S. 0. Banerii, for the Appellant. 

Mr. Nihal Singh^ for the Respondent. 
JUDGMENT.— Debi Pershad, who wag 
the owner of a moAaZ, in 1833, transferred it 

to one Dalganjan Singh on oonditioa that he 
(Debi Pershad) ahould retain the land now in 
Repute as well as some other laud bat that 
Dalganjan Singh shonld pay the whole of 

land revenue inolndiog that of the land re- 

served for Debi Pershad and should also give 
him an allowance of Rs. 12 per annum. The 
original parties to this contract died many 
years ago. There has been a partition of the 
r^hal The plaintiff-appellant is the lambar- 
dar of one of the mahals. The plaintiff in 5ri 
Thakurji Mahara, v. Lachhmi i\f<iraia(l),„hioh 
will be mentioned again hereafter, is the lam- 
inrdar of the other maW. For many years 

the lamhardars of the two mah'ds have with 

varying sncoess, been endeavouring to 

compel the present holders of the land 

originally reserved by Debi Pershad for 

himself, to pay the land revenue which 

has been assessed upon it. In the present 

case, the plaintiff is claiming the revpnn.:. c 
(1) 11 A. L, J, 212; 19 Ind. Caf. 67 
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the land held by the defendants, for the years 

1315, 1,116 and 1317 fasli. The first Court 

dismissed the suit as barred by the rale of 
re« ;adiV,tu. The District Judge on appeal 
held that the matter was not res mdicata bat 
that there wag an agreement between the 

predecessors-in.titleof the parties that the 
owner of thehut mm’/anja, i.e , the laud 

reserved by Debi Pershad, should ha for ever 
tree from liability to pay the land reveone, 
that the agreement had been aoted upon and 
had never been set aside; therefore, the 
learned Judge was of opiaioa that until it 
was set aside, the lamhardars had no claim to 
be reimbursed for the revenue paid by them. 

0 e merits of the question, I have already 
expressed my opinion at length in Sri Thakarji 
Maharaj v. Lachhmi Narain (1) and I have 
no iDg to add to what 1 said on that occasion. 
Several cases of this kind have arisen inOudh 

and tor many years past, it has been held 

a an agreement of the kind now in question 

cannot be enforced for all time against the 

^rsons who may happen to be the owners of 
e ma la at the instance of the persons who 
may happen to be the owner of the land 
reserved. The only other question in the 

esse IS whether the claim is barred by the 

rn e o res julicaia. Two decisions are relied 

Assistant 

Collector of the second class who admittedly 
could not have tried the present case. The 

sni before that officer was, like the present 

suit, one for arrears of revenue for three 
years bat the plaintiff gave up a few annas 
80 rought the claim within the jorisdic^ 

tion of an Assistant Collector of the sec md 

^ ^ present case, he has not giveu 

up those few anaasand the claim is not cog- 
niza e y an Assistant Collector of the 

According to the deoision of 
his Ooart, it seems to me that the decree in 

res gudzcat.^ The only aathority for the 

ia [I View, to which I have been referred, 

n m Rampini and Pratt, J J., 

n BhupoanbutU Ohowdhrani v Forbes (2). In 

‘^his Court,! 

NfiTf *f ^°ud to follow that decision, 
hv Q A ^^**'*' matter is concladed 

^ Snbordinate Judge passed in 
^ parties to the case before the 
*na e Judge were not the same as the 

(2) 28 C. 78, 
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paitiea to the present suit and there is 
nothing to show how, if at all, the parties to 
the present suit are in any way connected with 
the parties to the suit tried by the Subordi¬ 
nate Judge. In my opinion, it has not been 
shown that the matter is res ludicata, I, 
therefore, allow the appeal, set aside the 
decree of the lower Appellate Court and 
remand the case to that Court to be disposed 
of according to law. Costs in this Court will 

be costs in the cause. 

Appeal allowed; Oase retnanded. 


secured was Rs. 5,500. Plaintiffs olai ^ 
Rs. 20,000 for principal and interest, r® 
llnquishing a very large amount, The 
circumstances are a little peculiar and the 
question for determination is chiefly a ques¬ 
tion of law. 

Maharaj Singh and Jai Chand wore two 
brothers. Maharaj Singh had a son, Phul 
Singh. Jai Chand had no issue but left a 
widow, Musammat Nandan Kuar, who sur¬ 
vived not only Maharaj Singh but also 
Phul Singh. The mortgagor in the bond 
sued on was Jai Chand, who was admittedly 
separate from Phul Singh, his nephew 
Jai Chand was entitled to 5/6ths of 
the property in question and Phul Singh 

to l/6th. 


ALLAHABAD HIGH COURT. 

Fiust Civil Appeal No. 429 of 1911. 

February 25, 1913. 

Present :—Sir Henry Richards, Kt,, 

Chief Justice, and Mr. Justice Banerjee. 
SHEORAJ SINGH and otheks— 
Dependants—Appellants 

versus 

HARCHANDl LAL and otbeus— 
Plaintiffs—Respondents. 

Mortgage -Substitution-First mortgage discharged- 
Intention of the parties to extinguish the 

One J. executed a mortgage in favour of 11. in 1876. 
His nephew P. executed another morti;ago over the 
same property and in favour of the same person in 18/9. 
In 1887, both P. and iV., the widow of X, executed athird 
mortgage in favour of the same mortgagee^ m consi- 
doratloLf the amount duo under the previous mort. 
crages. In 1876, the mortgagee brought a suit to re- 

Jo?er the mortgage money on foot of mortgage of 
1887. Ho obtained a decree aganwt P. alone, rho 
decree-holder executed the decree but the whole de¬ 
cretal amount was not realised. - . ^ l 

He then brought a second suit on foot of the mort- 

thit’inasmuch as the intention of P- and the 
mortgagee was to supersedo the mortgage sued upon by 
To moftgage of 1887, no suit could lie on tbo basis 

of tho mortgage. . ( 

First appeal from the ‘ 

Subordinate Judge of Bareilly, dated the 

The Hou’ble Dr. Sun-lar lal, (with him 
The Hon’ble Mr. Mali Lal), for the Appel- 

'*Mr. B. 0. O’Oonor (with him Mr. Ohau- 

dhri), for the Respoiidenls. 

.JUDGMENT.— This appeal arises « 

a salt on foot of a mortgage, dated the 

13th of November 187G. The original sura 


Oq the 6th of March 1879 and on the 
26th of September 1831, Phul Singh alone 
executed mortgages in favour of the same 
mortgagee (the predecessor-in-title of the 
plaintiffs). On the 9th of September 1837 
and on the 3rd of October 1887, fresh 
mortgages were executed. They purported 
to be executed not only by Pul Singh but 
also by Nandan Kuar. The consideration 
for these fresh mortgages was the amount 
due upon the mortgage now sued upon 
and also the two mortgages of the 6th of March 
1879 and the 26th of September 1831 
(executed by Phul Singh alone as already 

mentioned.); 

The result of the transaction, if it had 
held water, would have been that the 
mortgagee got the security of Jai Chand’s 
property for the indebtedness of Phul 
Singh and the security of the property of 
Phul Singh for the indebtedness of Jai 
Chand, in other words, the entire village 
was mortgaged under both mortgages. A 
suit was brought upon foot of the two 
mortgages of the 9th of September 1887 
and the 3rd of October 1887 against Phul 
Singh and Nandan Kuar sometime in the 
year 1896. A decree was obtained against 
both from the Court of flrat instance. On 
appeal, however, it was held by this Court 
that Nandan Kuar was not bonnd by either 
of the two mortgages in suit, and the 
resnlt of that litigation was that a decree 
was given against Phul Singh alone for the 
sale of his property for the aggregate amount 
of the two mortgages of the 9th of Septem* 
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ber 1887 and the 3rd of October 1887. 
There was an appeal to their Lordships of the 
Privy Council by the plaintiff mortgagee 
but the decision of this Court was upheld. 
The decree was put into execution but the 
full amount was not realized and we accept 
the hnding of the Court below that no more 
was realized than the original amount 
of the mortgage-debt and interest which 
ought to be attributed to Phul Singh. 

The present suit has been instituted on 
foot of the mortgage of the 13th of 
November 1876, it being the contention of 
the plaintiffs that in the events which have 
happened they are entitled to pot this 
mortgage in suit notwithstanding that upon 
the terras of the mortgage of the 9th of 
September 1887, the mortgage now sued 
upon was discharged and handed over to 
Phul Singh. The Court below has decreed 
the plaintiffs' suit and the defendant’s 
appeal. 

In our opinion, the decree of the Court 
below was wrong. It is impossible now to 
say exactly who was to blame for the 
transaction which took place in 1887. It 
would appear that it was the opinion of 
this Court, when it dismissed the suit 
brought in 1896, that a fraud had been 
practised upon AJusammnt Nandan Kaar by 
Phul Singh and the predecessor in-title of 
the plaintiffs. The question in a case of 
this kind is one of intention. There can be 
no doubt that it was the intention of Phul 
Singh and the mortgagee that the new 
mortgage should supersede and be sub- 
stitned for the mortgage which is now 
sued upon, and there can be no doubt that 
in pursuance of that intention the mortgage 
bond which is now sued upon was banded 
over to Phul Singh. In the present suit, 
the plaintiffs were unable to produce the 
mortgage and had to sue upon a copy. It 
is quite possible that if the plaintiff bad 
succeeded in 1896, when this Court held 
that Nandan Kuar was not liable, in show* 
ing that a fraud had been practised upon the 
mortgagee"'by, Phul Singh, the equities 
between Phul ^StcgrT^iid the mortgagee 
might have been in soj^© way adjusted. 
The mortgagee might havi© taken a decree 
against Phul Singh only for ^be amount due 
by him and got a declara^^^^^i Ibat hia 


rights under the mortgage now sued on 
shonld be revived or he might have taken 
some steps to recover the mortgage deed or 
to get a declaration that Phul Singh held 
it in trust for him. But nothing of this 
kind was done. A decree for the aggregate 
amount was obtained against Phul Singh 
and this decree was put into execution ; no 
steps of any kind was taken by the plaint¬ 
iffs until limitation was on the eve of 
expiry. In our opinion, at the time of the 
institution of the present suit, the plaintiffs 
were neither possessed of nor entitled to 
the possession of the mortgage bond sued 
upon and under these circumstances we do 
not think that the mortgagee's representatives 
were in a position to maintain the present 
suit. Notwithstanding that the mortgagee did 
not get all that he thought he was getting at 
the time of the execution of the new mort¬ 
gages, we think that he most be held to 
have accepted the performance of the con¬ 
tract contained in the mortgage now sued 
upon (i. e., the mortgage of the 13th of 
November 1876) by Phul Singh within the 
meaning of section 41 of the Contract 
Act. It is true, no doubt, that the defendants 
are the sons of Phul Singh. It must be 
remembered at the same time that they 
are in possession of the property, not as 
the sons of Phul Singh but as the re¬ 
versioners to the estate of Jai Chand upon 

the death of his widow, Musammat Nandan 
Kuar. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
dismiss the suit. We think under the cir¬ 
cumstances, however, that it is fair that both 
parties should abide their own costs in 
both Courts and we order accordingly. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. of 1909. 

March 2S, 1913. 

'Present: —Sir Lawrence Jenkins, Kt., Chief 
Jostice, Justice Sir Richard Haringtoii, Dart., 

Mr. Justice Stephen, Justice Sir Asutosh 
Mookerjee, Kt , and Mr. Justice Holmwood. 

HARI LAL SINGH— Defendant- 

Appellant 

versus 

TRIPURA CHARAN ROY— Plaintiff 

—Respondent. 

Hindu L(iw—Bengal S:hool —Pro.sO'fu tc — Striillian 
property—Inheritance — Undegraded relit ions-Out-cast 
Tie of kindred —Actionable claim—Arrears of rent — 
Buichase of Pleader — Whether claim may he enforced 
— Transfer of Property .-Icf (/T o/lRS2),s. 136. 

Wlicn a person becomes an outcast, ho is not, intlio 
contemplation of Hindu Law, civilly dead for all 
purposes, nor is tlie tie of relationship which coiiuoct* 
ed him witl» his kindred completely severed 

Therefore, when a Hindu woman lapses into prosti* 
tution, the tio of lior relationship with her kindred is 
not severed so as to render it impossible for tho 
kindred to claim her estate by inlieritance. Cense* 
(piently in the absence of nearer luurs, her slridhan 
property will [lass to liei’ Ijrother’s son as an heir 
under tlio Deniz'd School of Hindu Law. 

Tlio ri},'!!! to arroar.s of rent in respect of pro* 
))erty purchased by a Pleader along witli the property 
is an actionable claim and lie cannot, under section 
1.3G of the Transfer of Property Act, enforce it in 
anv Court. 

Full Bench reference in appeal from the 
decree of the Sub-Judge of Hooghly, dated 
October -tth, 1909, affirming that of the 
second Muusif of Howrah, dated May 7th, 
1909. 

The appeal came on for hearing before Mr. 
Justice Stephen and Mr. Justice Richardson 
who made the reference to a Full Bench by 
the following 

ORDER OF REFERENCE. 

This is a second appeal which arises as 
follows:—The suit is for rent for a house at 
Re. 15 a month from September 1905 to 
August 1903 to which the plaintiff claims to 
be entitled under a kahahi, dated the 20;li 
July 1908, executed in his favour by Haro 
Chand Jalal which transferred to him n )t 
only the house but also rents in arrear from 
the defendant in respect of it. He is, there* 
fore, suing for Rs, 690 in arrear.s and Rs. 15 
that has accrued due since his purchase. 
Haro Ohand purported to execute the kihdi 

being entitled to eight-annas of the pf'^- 


perty conveyed by purchase and to the other 
eight annas by inheritance from his aunt, 
Dayamoyi Dasi, wlio originally bought the 
property with him. The rtndings of fact in 
the Court below show that Haro Chand had 
a good title to the eight-annas share, that 
Harilal Sinha, the appellant, was tenant, 
though it is treated as a matter of estoppel, 
and that the knbala set up by the plaintiff is 
a binding document. It is an admitted fact 
that Dayamoyi was a prostitute and it is 
found that Haro Chand is tlie son of her 
brother and heir to Dayamoyi except in so 
far as he may he prevented from being so by 
the fact that Day am' yi was a prostitute. 
The plaintiff is a Pleader of the Howrah 
Courts. 

On these facts the appellant, defendant 
No. 1, has raised the following points of law; 

(1) that this suit is really a title suit and 
has been improperly framed as a rent suit; 

(2) that the plaintiff has not made out a 
title and that Haro Chand was not heir to 
Dayamoyi and (3) that the claim to arrears 
of rent bought by the plaintiff is an action¬ 
able claim and cannot, therefore, be enforced 
in any Court under section 136 of the Trans¬ 
fer of Property Act. 

On the first point we are of opinion that 
this is a real rent suit and nob such a suit as 
is referred to in Itnn Tunoo Koloo v. 
Shi mill Per shad Mullick (1). 

On the third point we are of opinion that 
the right to arrears of rent purchased is an 
actionable claim under section 136 of the 
Transferof Property Act and that the plaintiff 
cannot, therefore, enforce it in any Court. 
Bub the result of this affects only Rs. 690 of 
the plaintiff’s claim and does not touch the 
Rs. 15 falling due after the date of the 
kahala. 

As to the second point two matters arise 
for consideration. Tlie first is that the 
lower Appellate Court lias held that Harilal, 
tlie defendant-appellant, is estopped from 
denying that he was the tenant of Dayamoyi 
and Haro Chaod by his assertion that he was 
such a tenant in a previous suit brought 
against him by one who is not a party to 
this suit and also by the fact that he was 
inducted into possession by Dayamoyi and 
Haro Chand. In our opinion the lower 

(1) 19 W. R. 91. 
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Court was wrong in treating the first of 
these matters as giving rise to estoppel and 
whether he was right or wrong in treating 
the second in the same way d>3s not matter 
because he was considering it only from the 
point of view of a title set up in one Mitan- 
giDi, With which we are not now coucerneil. 
But the findings relating to bjth of these 
incidents lead to the same conclusion as 
that at which the Judge arrives, namely, that 
Hari Lai was the tenant of Oayamoyi and 
Haro Chand, who were entitled as landlords. 

Tile sscotid matter is that Oayamoyi was 
a prostitute and that tiie question of how a 
prostitute’s property descends on death 
has, therefore, to be decided in respect at least 
to one-half of the rent tiiat has accrued due 
since the date of the plaintiff’s kabAa. 

The rule followed by this Court in this 
matter is that unchastity in a woman, a term 
which includes prostitution, degrades her and 
severs the connection between her and the 
undegraded members of her family so that 
the latter cannot take her property by in¬ 
heritance but its soundness has been doubled 
in this Court and others. The various 
autliorities on the question have been set out 
in the recent case of Tripura Gkaran Rannerjee 
V. Barimfiti D.isi (2), decided by a 
member of this Bench sitting on the Original 
Side, from which we quote as follows; — 

"This was acted on by this Court in 
Taramjtnnee Dassee v. Motee Runjanee (3), 
(The reference is quoted in 21 CalcuUa 
pp, 700, 701 as Select Report 277 which 
seemed to be a misprint) where on a question 
of inheritance two prostitute daughters of a 
prostitute were preferred to two grandsons 
of an undegraded daughter. U was acted on 
^ain in In the goods of Kamin^ymoney 
Bewah{4>), where the sou of a sister of 
the husband of a prostitute was held not 
qualified to apply for revocation of Probate 
of the prostitute’s Will. The decision was 
approved of in Sirna Moyee Rewi v. The 
Secretary of State (6), where a prosti¬ 
tute sister applied for Letters of Ad¬ 
ministration to a prostitute. These cases were 
followed in Bhutnath Mondol v. Secretary of 


(2) 38 C. 493; 16 C. V7. y. n. 807- 9 r„d c 

S Ifa Adawlut Report3325. ' 

(6) 25 0^ 254i 2 C. W, N. 97 . 


657, 


State ( 0 ), where Letters of Administra- 
tion were refused to the sons of the brother 
of tlie deceased husband of a prostitute, 
though Woo'irolTe, J., dmbted the sound¬ 
ness of the rule. This d)ubt made itself felt 
again in Sundari Dosses v. Nemye Charon Vos 

(7), where Letters were refused to the 
pro.stitute daughter of a sister cf a prostitute. 
The case was covered by Sarna Moyee Bewa v. 
The Secretary of State (5), but the Court 
disapproved of the decision of In the goods of 
Kamineymoney Bewail (4) as beiug incon¬ 
sistent with the decision of Sarno Moyee Bewa 
V. The Secretary of State (5). 

“The rule has been followed in Sivasnngti 
V. Minnl (8), where among four children of a 
prostitute, of whom two daughters were also 
prostitutes, one of such daughters was prefer¬ 
red as heir to the other in preference to the 
sons of one of the brothers, who were born in 
wedlock. This decision seems to have been 
based in part on Tarain>mnee Dassee v. Motee 
Buneanee (3) and it was followed in Narasan- 
na V. Gangu (9). But it with others to the 
same effect was cjnsidered in Sarna Moyee 
Bewa V. The Secret iry of State (5) *a9 based 
more or less on local custom or usage’—See 
Sarna Moyee Bewa v. Secretary of State for 
India in Council (5). 

On the other hand, in Suhharnya Pillai v. 
Ramasami Pillai (10), where an undegraded 
relation claimed to inherit from a woman, it 
was held that her adultery did not sever the 
bond between her natural relations and 
herself so far as to disentitle them to inherit 
from her; and the same principle was followed 
in Narain Das v. Tirlok Tiwari (11), where the 
question was whether a natural relation could 
execute a decree obtained by a deceased de¬ 
graded woman against a stranger. 

* On these authorities I find myself unable 
to hold that the rule laid down in Kaminey¬ 
money Bewah's case (4) is wrong; it 
has been recognis^’d in a series of decisions 
in this Court, and has never been actually 
departed from. I do not consider the Madras 
cases as a strong authority on the other side; 
Woodroffe, J.’s doubts as to its soundness were 

(6) 10 C. W. N. 1085. 

(7) 6C.L. J. 372. 

(8) 12 M. 277. 

(9) 13 M. 133. 

(10) 23 M. 171. 

(11) 29 A. 4; 3A.L.J.637} A.W.N. (1906) 243. 
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not strong euough to prevent him acting on 
it, and the opinion expressed in Sunlari 
Dossee v. Nemye Qharan Diiw (7) vva* in 
fact obiter. The decisions in Siibbiraya 
Pillai V. Ramasami Pillii (10) and Narnin 
Das V. Tirlok Tiwari (11) certainly raise 
considerable doubt; but not. enough to make it 
right for me to depart from what seems to have 
been the constant course of decisions in this 
Court. I, therefore, hold that Sowdamini’s 
prostitution severed her as far as inheritance 
is concerned from her natural relations.” 

On the aothorities quoted we agree with the 
Judge in entertaining doubts as to the correct¬ 
ness of the rule in question which is laid 
down most authoritatively perhaps in 
Moyee Bewa v. The Secretiry of St ite for 
Iwlia (5). The matter has never 
been dealt with by a Foil Bench and the 
question now before us is of constant 
occurrence. 

We, therefore, refer this appeal to a B^ull 
Bencli for decision. 

. Mr. iS. P. .S'i'n^a, Counsel, Babu 5oZ'ip CAan- 
dra Sarkar, Dc. Dwarkanath Mitlemm] Babu 
Prohodk Chandra Roy, for the Appellant. 

Ur. Hash Behari Qhosh, Babus Brnjalal 
Ohakravarti and Mahini Mohan Ohatteriee, for 
the Respondent. 

JUDGMENT OF THE FULL BENCH. 

This is an appeal by the first defendant in 
a suit for house rent. To appreciate the 
question of law which calls for decision, it 
is necessiry to state briefly the undisputed 
facts. The house originally belonged to 
Kanailal Ghosh, who transferred it, on the 
10th October iB93, to Dayamoye Dasi and 
her brother’s son Ilaraohand Jalal. The 
purchasers, while in possession of the house 
leased it to the first defendant on the 1st 
January 1901. Shortly after, Dayamoye 
Dasi died on the 26th February 1901. On 
the 20th July 1903, Harachand Jalal trans¬ 
ferred the house to the plaintiff on the 
allegation that, upon the death of his 
father’s sister, Dayamoye Dasi, he had taken 
by inheritance her half share of the property 
and had thus become full owner thereof. On 
the 8th September 1908, the plaintiff 
commenced the present suit for rent. Besides 
other defences, not material at this stage, 
the first defendant resisted the claim on the 
plea that Dayomoye Dasi was a prostitute, 
and, that, consequently, Harachand Jalal, 


though her brother’s son, was not her heir 
under the Hindu Liw. This ontention has 
beeu overruled by both Courts below. The 
evidence shows that Dayamoye Dasi was 
a married woman, that after the death of her 
husband she became a prostitute, and that she 
was the mistress of one B^se. The house was 
apparently purchased by her with her own 
earnings, and, throughout this litigation, it 
has been assumed that it was her stridhan 
property. This assumption is in accord with 
the accepted view of the Bengal School of 
Hindu Law, namely, that the term stridhan 
has no technical meaning, or, iu tlie words 
of Jimutavahana 'tliat alone is stridhan, 
which she has power to give, sell or use, 
independently of her husband’s control.’ 
[Dayabhaga Ch. IV, section 1, paragraph 18, 
Brij Indar Bahadur Singh v. Ranee Janki 
Koer (12)]. The substantial question of law, 
which consequently requires examination, 
may be formulated in these terms: — 

“Does the stridhan property of a Hindu 
woman who lias adopted the life of a pro¬ 
stitute pass upon her death to her brother’s 
son as an heir under the Bengal School of 
Hindu Law"? 

It cannot be disputed that if a Hindu 
woman, governed by the Bengal School, is 
respectable, lier stridhan property passes 
upon her death to her brother’s son in the 
absence of nearer heirs. This position is 
established by Jimutavahana in the 
Dayabhaga (Oh. IV, section III, paragraph 
37). Having pointed out in paragraph.s 35 and 
38 that the text of Vrihaspati mentioned in 
paragraph 31 relates merely to the right of 
succession and is not declaratory of the 
order of inheritance, he observes that the 
text is “expressive of the strength of the fact 
(of the benefits conferred)” and, then 
proceeds to develop the order of succession 
in paragraph 37 in the following terras: — 

“This then is the order of succession 
according to the various degrees of benefit 
to the owner of the property from the obla¬ 
tion of food at obsequies. Iu the first place, 
the husband’s younger brother is entitled to 
the woman’s property; for he is a sapinda 
and presents oblations to her, to her husbaud, 
and to three persons to whom oblations were 
to be offered by her husbind. Afcer him, 
the son either of her husband’s elder or of 

(12) 51. A. 1; IC. L. R. 318. 
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his younger brother, ia heir to the separate 
property of his uncle’s wife; for he is a 
sapinda and presents oblations to her, to her 
husband, and to two persons to whom 
oblations were to be offered by her husband. 
On failure of such, the sister’s son. though 
he is not a saphida, inherits the separate 
property left by his mother’s sister, because 
he presents oblations to her and to three 
persons (her father and the rest) to whom 
oblations would have been offered by 
her son. In default of him, the son of her 
husband’s sister, (for it is reasonable, 
since the husband has a weaker Maim than 
the son, that persons claiming under them 
should have similar relative precedence) is 
heir to the property of his uncle’s wife; be¬ 
cause he presents oblations to three persons 
to whom they were to be offered by her 
husband, and also present oblations to her 
and to her husband. On failure of him, the 
brothers son is the fo his ounf's 

property, for he presents oblations to the 
father, to her grandfather, and to herself 
If there be no nephew, the husband of her 
daughter is heir to his mother-in-law’s pro- 
perty, since he presents oblations to his 
mother-in-law and father-in-law." The 
language^ used in this passage does not 
restrict its application to the stridhan pro¬ 
perty of a respectable woman only: the 
language is comprehensive enough to include 
the stridhan property of a prostitute, who 
does not, by the mere fact of lapse into 
prostitntion, cease to be a Hindu or to be eub 
jecb to the rules of Hindu law. {Mitihshara 

on Yajnavalkya, II, 290. Setlur’s Edition 
page 1105; Girishchandra, Tarakalankar’s 
Tranelation page 121). The question, there¬ 
fore, arises whether the rule laid down in the 
Dayabhaga, Chapter IV, section III, para¬ 
graph d7, should be inapplicable to the 
case of succession to the stridhan property of 
a prostitute either because the reason on 
which the rule is founded ceased to be ap¬ 
plicable in the case of a prostitute or because 
upon general principles of Hindu Jurispru¬ 
dence, the rule should be restricted in its 
application only to the stridhan property of 
a respectable woman. In so far as the reason 

for the rule is ooncerned, Jimutavahna states 
that^the brothers son is the successor to his 
aunts property, because he presents oblations 
to the father, to her grand-fatber and in 
herself. It ia plain that the capacity to 
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present oblations fo fbe father and the grand¬ 
father of the aunt is not dependent upon her 
character; the claimant offers such oblations, 
because they are the father and the grand¬ 
father of his own father. In so far, there¬ 
fore, as capacity to present oblations to the 
father and the grand-father of the woman is 
concerned, tlie claimant possesses that quali¬ 
fication, whether or not his aunt is respect¬ 
able. But, in so far as capacity to present 
oblations to herself is concerned, it may be 
argued that when she lapses into prosti¬ 
tution^ the claimant loses that capacity. 
This, in fact, is the line of argument adopted 
by the appellant, as based upon general 
principles of Hindu Jurisprudence. The 
contention in essence is that when a 
Hindu woman lapses into prostitution, she 
is civilly dead, and that in the eye of the 
law, the tie which connected her to any 
person ^through her father, mother, husband 
or chiloreu is completely severed; in other 
words, so far as her relations are concern¬ 
ed, the position is precisely the same as 
if she had suffered physical death. To 
establish this position the appellant has 
been constrained to argne that when a 
woman lapses into prostitution she becomes 
an outcast and that when a person has 
become an outcast, whether a man or a 
woman, the kinsmen mast perform the 
same ceremonies as at the time of death. 
Reference has been .made to the following 
passages from the Daw of Mann: 

J-he sapindos and sainanodakas of an 
outcast must offer a libation of water to 
him as // he were dead, outside the village 
on an inauspicious day in the evening and 
in the presence of the relatives, otficiating 
priests and teachers” (XI, 183). 

A female slave shall upset with her 
foot a pot filled with water as if it were 
for a dead person his sapindos as well as 
the ^amanoiaAas shall be impure for a day 
and a night” (XI, 184). 

‘But thenceforward, it shall be forbidden 
to converse with him, to sit with him, to give 

hini a share of the inheritance and to hold 

with him such intercourse as is usual among 
men.” (XI, 185). 

. if he be the eldest, his right of 

shall be withheld and the 
a ditional share due to the eldest son and 
iQ his stead a younger brother, excelling 
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in virtue shall obtain the share of the eldest/’ 

(xr, 186). 

(Sacred Books of the East, Vol. 25, page 

468). 

Before we determine tlie true import of 
this passage, we may observe that passages, 
similar in scope and character, are to 
be found in other institutional writers, 
amongst whom may ha mentioned Gautama 
(XX, 4-7 S. li. E., Vol. 2, page 278), 
Vasistha (XV, 12-16, S. B. E , Vol. 14, page 
77), Baudhayaua (II, 1, 36, S. B. E., Vol. 14, 
page 216) and Yajnavalkya (IH, 295, 
Mandlik, page 270). In each of these 
instances, as in the case of the Laws of Maiui, 
the passages are followed by rules for the 
performances of penance, wliieh serve to 
throw light upon the true signihcaoce of the 
directions for ex-communication of outcasts. 
Thus, we have in the Laws of Maun: — 

But when ho has performed his peuanco, 
they shall bathe with him in a holy p)ol 
and throw down a new pot hlled witli water” 

(XI, 187). 

But he shall throw that pot into water, 
enter hi.s house and perform, a.s before, all the 
duties incumbent on a relative” (XI, 188). Of 
the like import are passages in Gautama (XX, 
10 14 S. B. E., Vol. 2, page 179), Vasi.stha 
XV. 17-21 S, B. E.. Vol. 14. page 771. 
Baudayana (II, 1, 36, S. B. E., Vol. 14, page 
216) and Yajnavalkya (ill, 296, Mandlik 
page 270). Of equal siguiticance is the 
following pass.ige from the Liws of Manu 
which refers specially to female outcasts: — 
'Let him follow the saras rule in the 
case of female outcasts; but clothes, food and 
drink shall be given to them and they shall 
live close to the family house” (XI, 189, S. 
B. E., Vol. 26, page 469). 

Upon this passage, three of the commen- 
taior.s of Manu, namely, Medhatibhi, Sarbajna 
Narayan and Gobiudaraj observe that pro¬ 
vision is necessary for the residence and 
subsistence even of fallen women, 9-> that 
they may have no temptation to proceed 
further in the paths of vice (Manu, edited by 
Maudlik page 1439 and page 157 App ). 

To the same effect i.s the following passage 
from the Institutes of Yajnavalkya: — 

This very ceremony is ordained in the 
case of degraded women. They should be 
given dwelling room in the vicinity of the 
house, provided with food and clothing and 

be guarded” (LH 297, Mandlik page 270). 


Vijiianeswaia comments upon tliis passage 
that the fallen woman should be allowed 
food just suHicient to .sustain life and a 
piece of soiled cloth; he adds that she should 
be reproved and adruouished mt to have 
intercourse with another man {Mit iksh'ira 
by Setlur page 13829. To the same effect 
is the comment of Apararka (Poona Edition 
page 1203). 

It is fairly clear from the pas.sage.s alrea.ly 
quoted that tlie perforinauce of caremouiea, 
similar to obsequial ceremonies by the 
kindred of a per.son wlio is guilty of a 
heinous sin and has thereby beome an 
outcast is indicative not of tlie fact that he is 
civilly dead but rather of the fact that his 
8)cial riglit.s have been .suspended and such 
rights may be revived by the performance of 
tlj 0 appropriate ceremonies and penances. 
Tills is supported by the e.xpress statement 
of Apararki in his commentary on Y^ajna- 
valkya, III, 291, Poona Edition, page 1205, 
that tlie outcast is from the time of the 
performance of the ceremonie.s described to 
be excluded from all social and religious 
performances, and no one is to have inter¬ 
course with him in ordinary life. Apararka 
oupporfs this view by quotations from the 
liislitutes of Gautama, Bisistha, Saiikha 
and Likhita. This is further coutirmed by 
the fact that the social rights of the outcist 
may be revived up>u the performance of the 
pre.scribed penancd.s au 1 ceremniies. This 
is elaborated in fhe Prayaschitta Viveka of 
Sulapani, in which lieinous sins which cause 
degradation are divided into nine classes. 
For sins of eloli class penances, cjreuDnies 
and gifts are presoribod and these vary in 
respect of different siu.s, even in the same 
class according to their gravity. A cju- 
venient summary of the different clas.ses of 
sins and of tfie respective penances and cere¬ 
monies will be found in the Sabdakalpa- 
druraa. Art. Prayaschitta, Vol. 3, pages 
321-361. The view that an outcast is not 
civilly dead is further supported by the fact 
that the kindred of an outcast has to per¬ 
form his obsequial ceremonies after fiis deatli. 
Thus in the Chaturvargachintaraani of 
Heraadri, (Asiatic Society’s Eiition, 
Pariseshkhanda, Vol. Ill, page 16dl) it is 
stated that the obsequial ceremouies of an 
outcast or of a person who has killed a cow 
or a Brahmin, is to be performed after the 
lapse of ono year from his death. To the 
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same effect is a passage in the Agnipiirana 
in which It 18 stated that salvation is affect¬ 
ed of a person who has killed a Brahmin or 
a cow or who has committed ffve heinons 
sms or who is guilty of ingratitude, if 
funeral oblations are offered for the benefft 
of such person at Gaya (Sabdakalpadruma 

2i, Art. Patita). In fact 
Ohap. XXII of the Panse.shkhanda of the 
Chataryarffachintamani of Hemadri (Asiatic 
Society 8 Edition, Vol. Ill, page 1657) shows 
conclusively that obsequial ceremonies of 
an outcast should be performed by his 
kindred for the purpose of his salvation, 
lo the same effect is the statement in the 
Institute of Visnu (X.XII, 57, S. B E Vol 
7, page 9d):_‘'On the death day of au 
outcast, a female slave of his must upset a 
pot with water with her feet, saying, drink 
thou this . in fact there is no foundation 
for the position suggested by the appellant 
namely, that when a person becomes an 
outcast, he 18 , in the contemplation of Hindu 
Law, civilly dead for all purposes, and 
that the tie of relationship whioh connected 
him with hia kindred is completely severed. 
The rites which are directed to be performed 
by his kindred when he becomes an out- 
cas are intended to emphasise the complete 
exclaaion of the outcast from all social and 
religious performances. This view is not 
opposed to that adopted by Raghu Nandan 
in the passage from his Institutes (Vol 1 
page 544) wheie he differentiates between 
the two-fold property of a heinous sin 
namely, first its capacity to cause the sinner 
to go to hell and, secondly, its capacity to 
cause exclusion from social intercourse The 
former effect cannot be avoided when the 
sinful act is intentionally committed, but the 
second can be removed by the performance 
of penance and the sinner restored there¬ 
after to social intercourse. Raghu Nandan 
does not hold that a person guilty of a 
heinons sin thereby cancels the tie of 
kindred which binds him to his relations. 
Stress, however, was laid upon a passaire of 
the Dayabhaga (I, 31) in w'^hioh Wava! 
hana observes that sons have not a right of 
ownership in the wealth of the living parents 

adds that this means ‘Not mere demise, but 
also the state of a person degraded, gone 
into retirement, or the like”. This passage 
however, is clearly of no assistance to the 
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appellant, because ifc merely asserts that 
right of property is annulled by degradation. 
That this is the true import of the passage 
is clear from the Dayatatwa of Raghu 
Nandan (Chap. I, Paras. 9-11) where he 
points out with reference to the text of 
Narada quoted by Jimutavahana in the 
Dayabhaga ([, 32) and expounded in (I, 33) 
that sons are entitled to partition if the 
right of property of the parent be annulled 
by death or by degradation. This obviously 
refers to an entirely different problem. We 
are not now concerned with the question 
whether a person who has committed a 
heinous sin and has become an outcast may 
not only be excluded from inheritance 
(Dayabhaga Chap. V, Paras. 6-13) but may 
also lose all right of property, or whether 
such a comprehensive proposition can be 
reconciled with the view accepted by their 
Lordships of the Judicial Committee in the 
case of Motu'ram Kolita v. Keri Kolitnni 
(13), nor need we determine whether 
the decision in Sheouauth H'ly v. Dayamayi 
Ghaudhnrain (14), npon which much stress 
was laid by the appellant can be treated 
as well founded on principle, in so 
far as it ruled that an adopted son 

forfeits his rights in the estate of hia 

adoptive father by reason of intercourse 

with a Mahomedan woman, subjecting him 
to the penalty of irrevocable expulsion 
from caste. The question now under con¬ 
sideration is of an entirely different character, 
we are called upon to determine, whether, 
when a woman lapses into prostitutiou the 
tie of her relationship with her kindred 
is severed so as to render it imp.'^ssible 
for the kindred to claim her estate by 

inheritance. As already stated, the texts 
do not support the theory that the tie is 
so severed. No doubt, there is the opinion 
of Mr. J. C. C. Sutherland in his Synopsis 
o the Hindu Law of Adoption appended to 
his Translation of the Dattaka Miraansa 
and Dattaka Chandrika to the effect that 
t e mother of an infant may give him in 
adoption even during the life-time of her 
husband who has permanently emigrated, 
entered a religious order or become an 
outcast, because being civilly dead he would 
be regarded as virtually deceased. No 
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authority, however, is mentioned in support 
of this proposition in so far as an outcast is 
concerned, on the other hand tiie passages in 
the Dattaka Mimansa (section IV, paragraphs 
9, 10) and Dattaka Cliaiidrika (section I, 
paragraphs 7, 81, 32) mentioned refer to 
cases where the husband has disappeared or 
has entered a religious order. But, even if 
there were any authority for the extension 
of the lule to the case where tlie husband 
has become an outcast, it might be defended 
possibly on the theory that the father by 
his expulsion from caste had been deprived 
of that right of guardianship over his child 
■which alone would entitle him to assent 
to the adoption of the infant into a different 
family. In any event, Mr. Sutherland 
does not support his theory of civil death 
of an outcast by reference to any authori¬ 
ties and it is significant that, in the preface 
to his work, he candidly admits that the 
synopsis possesses no intrinsic authority 
whatsoever, and that of tlie propositions it 
contains many are dubious and some may 
prove erroneous. We take it, therefore, that 
the appellant has failed to establish the 
theory that when a woman lapses into 
prostitution, the tie of relationsliip which 
connects her with her kindred is thereby 
dissolved so as to make it impossible for 
the kindred to claim her s^ndhan property 
by inheritance by reason of the relationship 
in which tliey stand to her. It is obvious 
that the adoption of such a theory would 
have rendered it necessaiy for the Hindu 
baw-givers and commentators to provide a 
set of rules regulatiiig succession to the 
property of a woman who has adopted the 
life of a prostitute. That prostitutes existed 
and were recognised in ancient Hindu society 
is clear from the passage of the Mitik’ 
shara to which reference has already been 
made {Mitahshara, Setlur’s Edition, page 
1105, Girish Chandra Tarkalankar’s Transla¬ 
tion, page 121). It is extremely improbable 
that, if the theory suggested by the appel¬ 
lants were well founded the doctrine would 
be left to be inferred from casual reference, 
and no provision would be made to regulate 
succession to the estate of a woman who has 
lapsed into prostitution. On the other hand, 
it may be conceded that cases of this descrip- 
tin would rarely find their way into Courts: 
respectable people would deem it a degrada¬ 
tion to acknowledge relationship with a 
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fallen woman- much less would they be 
ready to claim property which represented 
the wages of her sin. It is remarkable 
that this feeling led Chanakya to lay down 
in liis Artliasastra that the estate of women 
of this class tcvken by the King by escheat 
in the absence of heirs sljould be given 
away by him in chaiity (Aithasastra of 
Kautilya, Mysore Edition, page 161). But 
Chanakya, undoubtedly, contemplated that 
the estate would not reach the hands of 
the King till theie was a complete failure 
of lieits Tlie same idea pervailes a passage 
in the Vatasyayan Sutra (Jaipore Edition, 
page 347) where it is stated that the 
wealth of a fallen woman may bo taken 
in gift by a Brahmin for religious purposes, 
if it does not reach his hands directly. Bub 
tlie position 'is entirely different when the 
kindred of a woman who has lapsed into 
prostitution lay claim t> lier estate upon 
)ier death. The mere fact of the degraded 
life she led did not sever the tie of relation¬ 
ship between lier and her kindred and 
thougli slie might have been disqualified 
as an heiress, there is no reason why lier 
undegraded relations should not, if they 
are prepared to put forwaid the claim, take 
her stridk'in estate by right of inheritance. 

It has been earnestly conten led, liowever, 
on behalf of the appellant tliat this view 
is directly opposed to what lias bsen regarded 
as settled law in the Courts of this Province 
since 1843 and should on that ground alone 
be repudiated. We are clearly of opinion 
that this contention ought not to prevail. It is 
true that in the case of Tar imunnea Dissse v. 
Motee Buneanee (3) it was held that the tie 
of relationship is severed between a married 
and re.spectable daughter and her mother 
when the latter adopts the life of a prostitute. 
This decision was founded upon an opinion 
of the Bandit of the Sadder Court which is 
supported neither by any statement of rea¬ 
sons nor by any reference to the original 
texts. On the other hand, in the Matsya 
Puran as quoted in the SabJakalpadruoia, 
Volume III. page 21, it is expressly stated 
that there may be fallen persons who ciunot 
be forsaken, and as an illustration, it is said 
that although elder relations, who may have 
lapsed into prostitution or have otherwise 
fallen, should be abandoned, yet the mother 
should never be so treated, and the reason 
assigned for this preferential treatment is 





HABI LAL gINOB V. TRIPORA CHARAN ROY. 

child ,,s the greatest of all relations. It is 
nnfortuuate that this decision of the Sadder 
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to the view adopted iu Ramnatk Tolapattro v.^ 
Durga Sundari Debi (22); Ramannnda v. Rai 
Kishorl Bar>nani (z3) and Letanl v. 

Fitavibari Letoni (24). The learned dudp, 
however, proceeded to hold that prostitution 
on the part of the wife during the life-time of 
her husband had operated to dissolve the 
marriage tie between them and that they 
had ceased to be husband and wife with the 
result that upon her death neither her 
husband nor any person claiming through 
him could take by inheritance her 
property. This view, it will be ob.served. is 
founded upon the theory that kindredship by 
blood stands, in the matter of dissolubility, 
upon an entirely different footing from the tie 
of marriage which, according to the learned 
Judge, is essentially and necessarily a con¬ 
tract though clothed with sacrament. The 
learned Judge very emphatically expressed 
the opinion that it would be anomalous to 
hold that a married woman, who has lapsed 

into prostitution during the life-time of her 

husband, is still a wife but that she has not 

a single conjugal right or claim attached to 

her wifehood, that her husband may think 

her as dead in respect of all rights given to 

her and all obligations imposed on him by the 
marriage, such as. maintenance, protection, 

society, and inheritance from him, while he 
retains all his rights as a husband includ- 
iug that of succession to her separate 
estate. Prom this point of view it was 
not difficult to reach the couclnsion that 
where a Brahmin husband totally and 
finally abandons his wife on the ground of 
uuchastity, inexpiable or unexp.ated so 
as to destroy all her present and future 
claims of him and his rnheritanoe. the 
relationship of marriage is dissolved so far 
as it sustains the civil rights and obliga¬ 
tions of husband and wife inter same 

view was adopted iu Musammnt Mah^rann v 
TKahir Fershad (25) where it was luled that 

property acquired by an uncliaste widow 
by prostitution cannot strict y be ca led 
her Stndiian in the technical sense of a 
wife’s or a married woman’s proper y and 
that property so acquired goes to her 
illegitimate child and not to the membe.s 


(22) 4 0.550. 

(21) 32 C.’871% C. W. N. C. L. J. 'J7. 

(25) 14 U. 0. 254j 12 lad. Cua. 7/3. 


of her husband’s family upon whom the 
widow had no claims whatever after she 
began to live wiili her paramour. It is 
not necessary for our present purpose to 
examine the question by no means free 
from difficulty a.s to the true nature of 
Hindu marriage and the still more difficult 
question whether the marriage tie is dis¬ 
solved and the relationship of husband and 
wife annulled by the lapse of the wife into 
prostitution. Nor is it necessary to examine 
the further question whether assumiug the 
marriage tie to be incapable of dissolution 
even by reason of prostitution on tlie part of 
the wife the sister’s daughter or the 
husband’s brother’s son would be the 
preferential iieir to property acquired by her 
as a prostitute. The learned Judicial Com¬ 
missioner held that no Hindu Caw-giver, with 
his high ideals of female chastity and of 
spiritual affinity between heir and pro¬ 
positus would place the husband in the 
list of heirs to the acquisitions of his 
fallen wife by and during her degradation. 

In this view the Judicial Commissioner 
held that the plaintiff, who was governed 
by the Bombay School of Hindu Law, was 
entitled to what was described in Mariilal 
V. Btii Reipa (2C) as "stridhatr "improper” 
of her mother’s sister, on the ground that 
the defendant as the son of her husband’s 
brother, was either no iieir at all or, if 
an heir, was bound to be postponed to the 

plaintiff. 

Upon an examination of the original texts 
and upon a review of the judicial decisions 
on the subject we hold that the mere fact 
that a Hindu woman has adopted a life 
of a prostitute does not sever tiie tie wliich 
connects her to her kindred by blood and, 
that, consequently, tiie ttridhon property 
of a Hindu woman who has adopted the 
life of a piostitute passes upon her death, 
in the absence of nearer lieirs, to her 
brother’s sou as an heir under the Bengal 

Sciiool of Hindu Law. 

It is conceded that, as held by the 
Division Bench, the plaintiff cannot suc¬ 
cessfully claim the arrears of rent purchas¬ 
ed by him. The decree of the Court 
below must, consequently, be modified to 

this extent. . , o , i- i 

In this view, the decree of the Subordinate 
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Jadge mast be affirmed, subject to the 
variation mentioned. The respondent will 
ave his costs of the hearing as well before 

Bench 

Decree modified. 
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ALIj4HAB,\D high court 

full BENCH. 

Letters Patent Appeal No. hq qp 1911 

March 12, 1913. 

Present;—Justice Sir George Knox, Kt., Mr 
Justice Chamier and Mr Ju.stice Tudball 
DURGA KUNWAR-PnAiNTiKK- 

Appellant 

versus 

MATRUMAL and orHEtts—D ependants— 

Respondents. 

Hindu Law—Mortgage debt— 4lit>nnf!^„ i. - j 

Transferee's right to recover the debt—Lei t/'^ tcidow — 

Where a Hindu vvido.v transferf^r r "ht to^ 
a mort-age debt due to her husband tho^^r p 
can maintain a suit to recover that V • 

time of the widow oroii So mh t ’ l.tf"'"''''’ 
out legal necessity. ° ‘™'sfer ,s with. 

Letters Patent Appeal against the following 

oTi9W "o- 13 ^ 

of 1910, decided on the 8 th of Angnst 1911 

Richards, C. J.-This snit was bronoht i 
recover a sum of Rs 70 000 • ? 

favour of Murlidhar by Tara Si 'o 

Bahadur Siogh The nriL* i 

The rate of interest was Re 1 9 

compound interest. The bond'^ 

alleged to have been sold to th„ 

the 2l8t of May 190^ 0 on -n 

sum of Ra 7 500 hv \f °®*^®*’3,tion of the 

Musammai okoga Kan warTr"*^ 

was the wife of Murlidhar 

Gauga Kuuwar was the wife of r1 ' 

sou of Murlidhar. Both the father au“d h 
SOU were dead Drior fn ib,:. !• and the 

eale-deed. It appears from ZT T “■« 
that the property, which it is no ^ itself 

bring to sale, had already been aMd^^nd ^ 
mortgage decree on foot of a nrlnr ““^er a 

dated the 19lh of February 187 ^^ 1 ,®’ 
decree had been obtained as fL ii„i ' 

»» 18P0. Tb. >'tr .‘‘t 


chased the property themselves and they 
have been in actnal possession since some 
I me between the years 1892 and 1895. The 
respondents are the representatives of these 
™itrtgagees. The plaintiff claims that 
when the suit was brought on foot of the 
prior mortgage neither Murlidhar nor Rap 
Kara were made defendants, and that accord- 

2 th of June 18,9, are now entitled to bring 
he property to sale on terms of paying to 
the respondents the amount, if any, due upon 

themortpge ofthel9thof February 1872, 

Gy c aim that over a likh is due on foot of 

the mortgage of the 12th of June 1879 but 
hey relinquish the sum of Rs. 76,938-14.0 
and Bae to realise the balance, that is to say, 

the sum of Rs. 70,000. 

The suit out of whioh the connected First 
Appeal Xo^ 174 of 1910 ari.ses was tried in 

the lower Court at one and the same time 
snit”'?-’^ ■’a'*'Plaintitfs in the 

thltfl?'™®? 7 reversioners a declaration 

that the sale-deed of the 21st of May 1909 
was void as against them. A number of 

m ues were tried in this last mentioned snit. 

1 he learned Subordinate Judge held that the 

he death of Murlidhar, and that the plaint- 
ffs Sr. Gopal, Hoti Lai and Pearey Lai 

ha?th ® ,‘'® 7 ''^i°“»rs. He found further 

thatthesaleo the21st of May 1909 was 

iTden" ’7 necessity and with a view 

to deprive the reversioners of their right, 

fatonr f decree in 

th^t th P*aiutiffs Nos. 2—4 declaring 

them ^ ® ^*^'1 ineffectual against 

ed Judge also dismi-ss- 

holdin/ b 

wUho?M the bond was sold 

deLatiL fb for the purpose of 

plaintiffs H vf reversioners, the 

any title to maintain the suit. 

has ^iusummat Durga fCunwar, 

her snit a H decree dismissing 

connectpd" * against the decree in the 

void ae-a’ ^i-^fb^ declaring that the sale was 
void against the reversioners. 

of onderstand why th? owners 

long Th 

evef’that th! u 

Plaintiff of the bond by the 

Plaintiff was a speculative purchase, it is 
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impossible to kuow exactly how much of the 
consideration for the sale actually passed, or 
what was the arrangement between the 
vendors and the vendee. I think, however, 
that we are bound to assume that the plaint¬ 
iff became the assignee of the bond with 
such rights and title as Parbati 

and Miisammat Ganga Kunwar could under 
the circumstances give her. She rs entitled 
to get a decree if she can make good her 
claim. Bearing in mind the facts of the case 
and the date of the institution of the connect- 
ed suit, I think, there can be little doubt 
that the defendants in the present suit put 
forward the reversioners of tlup Ram to 
challenge the sale to Du^rga 

Kunwar, and that in all probability there 
was some arrangement between them. We 
can, however, hardly blame the defenda,nts for 
using any weapon they can to retain the 
property in the absolute possession of which 
they have so long been. It has not been 
attempted to show that the finding of tlie 
Court below that the sale by Mnsummai 
Parbati and Musnmmat Ganga Kunwar was 
made without legal necessity is wrong. In 
fact the argument did not challenge tlie 
decision in the cmnected appeal, save to 
contend that the decree actually passed went 
a little too far, in that it declared that 
Musammat Durga Kunwar acquired no right 
to the aforesaid bond. It was urged that 
she had acquired some title. Sne had 

acquired title as against her vendors. Ihis, 
it seems to me under the circumstances ot 
the present case, is purely a matter of form. 

The argument put forward on behalt ot 
the plaintiff-appellant is as follows:-!he 
widow represented the estate. She, un ou 
edly, might have sued upon the bond and 
recovered the amount due therein 
being liable to account to any one. there¬ 
fore the plaintiff as her assignee has the same 
right that she had and she can sue upon the 
bond. Furthermore, the sale by a Hindu 
widow is voidable, not void, and that, therefore, 
it cannot be questioned by the defen an s in 
this suit. These were the points argued, it 
seems to me that it by no means o ows 
that becaure a Hindu widow can ^ue on 
foot of a bond and give a good discharge 
to the mortgagor that her assignee as e 
same right. A Hindu widow can sue 
a bond and collect the debts due o e 
estate because she is au heir and repicseu s 
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the estate, in other words, by virtue of 
the fact that she is a Hindu widow and in 
possession as such. Nothing, I think, can 
be more clearly established than the pro¬ 
position that a Hindu widow cannot alienate 
the property except for certain special 
purposes or legal necessity [hee T.he Gollector 
of Mnsnlipatarn v. Gavily Venc-.iia Narain- 

apnh (1)]. 

It has, no doubt, been held that the 
reversioners cannot question the sale during 
the life of the widow save to the extent of 
getting a declaration that the sale is not 
to be binding on them and it is argued 
that the sale is voidable only and not void ; 
the case of Bijoy Qopal Mu^erji v. Krishna 
Mahishi Vebi (2) is relied upon. That was 
a case in which tlie reversioners sued to 
recover possession of certain property in 
respect of which a Hindu widow had made 
a lease and the question was whether or 
not the suit was barred by limitation, it 
was there held that a Hindu widow could 
alienate subject to certain conditions being 
complied with, and that, therefore, the aliena¬ 
tion was not absolutely void but was voidable 
at the election of the reversionary heir 
who might, if he thought fit, affirm it or 
treat it as a nullity. The Court was there 
dealing with the partial alienation made 
by the widow, J.e., a lease which her sue- 
cessors might or might not adopt if they 
found it was made without authorit 5 \ It 
seems to me, however, that the question 
whether or not an alienation by a Hindu 
widow is void or voidable is immaterial in 
the present appeal. It has not been 
suggested ibat there is any distinction as 
to the class of properly which a Hindu 
widow is restrained from alienating. She 
has no more right to assign that part of 
the estate which consists of mortgagee rights 
than she has to assign the immoveable 
property strictly so called. In either case 
she or her assignee must show that ciroum- 
atances existed which made the alienation a 

Vftlld all6DfttlOD« 

In the present case the sale by the 
widow has been successfully challenged unless 
we set aside the decree in the connected case. 

ni 8 M. I. A. 529 at p. 551; 2 W. H. C.)61. 

Cai 34 C 329; 9 Bom. L. K. 602; 11 C. W. N. 424) 
.5 a L J. 334; 2 M. L. T. 133; 17 M. L. J. 154; 4 A. L. 
J. 329 (I*. > 34 1. A. 87. 
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It is said however, that this is a qaestiou 
between the reversioners on the one side and 
the widow on the other, and that third 
parties are not entitled to raise the question 
of the validity or invalidity of the sale. 1 do 
not think that this proposition is sound. Sup- 
pose that a Hindu widow alienated mortgagee 
r^hts in a case in which it had to be admitted 
tbatshe ivas not justified in making the aliena- 
tion according to the Hindu law. Suppose that 
her assignee sued on the bond and recovered 
the full amount, from the mortgagor. Sup- 
pose further that afterwards the reversioners 
obtained a declaration that the sale was void 
as against them. Would not the mortgagor 

i"““reversioners 
after the death of the widow be obliged to 

pay the mortgage debt a second time save 

perhaps to the extent of the interest ’which 

had accrued during the life-time of the 
widow? Could not the reversioners say “the 
widow IS now dead and as against us tlfe sale 

IS a complete nullity?" It seems to me that 
t could be argued with irresistible force 
that the assignee of the widow could not 
give a good discharge for the mortgage debt 

nntil after It was established that the sale 

was a sale which a Hindu widow was entitled 
to make for legal necessity or for a pious 

purpose. It seems to mo that where it is “r 

may he necessary for the protection of a third 
C J Hindalienation 

bvl H^d “ unauthorised sale 

by a Hmda widow can clofchft 

with fcbe Hmda widow’s right to represent 
the estate and collect the debts. It f, 

Bible that under certain circumstancesit might 

be shown that the widow was driven to sell fhe 
ortgagee rights, as for example, if she had 

no means to institute a suit to recover th„ 

amount In such a case, however, I think the 
transaction would be justified on the grLnd 
of necessity or perhaps on the grounf that 
under the special circumstances of the 
case It was the only possible way of 
realizing the debt due to the estate i 
such a case, 1 think, the Court, to be ' con“ 
mstent, should hold that the whole estaU 
had passed to the transferee and that th^ 
reversioners were absolutely bound by the 
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(3) 7 0. C. 181. 


h-ansfer made by the widow. I would dis- 
miss the appeal. 

B.tNEi;jr, J._The question in this appeal, 

wh ch arises out of a suit for sale upon a 

mort*^*^^^’ '/ assignee of the 

mortgage from a Hindu widow, on whom 

the mortgagee rights devolved by right of 

nheritanoe, is entitled to maintain the suit. 

It the assignment was not made for legal 

Tara Singh 

and Bahadur Singh executed the mortgage 

n question in 1879 in favour of Murli Dhar. 

Upon the death of Murli Dhar the mortgage 
devolved on his son Ri-^rk r l 

Ui, ‘y«su'«mat Ganga, jointly with 

Dlmr’'T ‘>‘8 '^idow of Murli 

Saintiff to the 

plaintiff on the 21st of May 1909. As 

Mu.umuia< Parbat. had no right to the mort- 

and the oonseqiience 

and the transfer must be deemed to be a 

wrs”LTitleff"'^tT’*’””‘“‘' "'bo alone 

been f 1 '"“Ugagee rights. It has 

been found by the Court below that the 

this finding has not been challenged before 

nL-ntiff" ^ 1 that the 

Pla.yiff is seeking to enforce the mortgage. 

The defendants to the suit are tL re- 

purchasers “^Ugagors and certain 

purchasers of the mortgaged property in 

6X6CUtioQ of a dscrep nnnT^ n 1 * 

patTA nf 7 e 7 o “POD an earlier raort- 

these tr f ' contested by 

har and they contended 

Mu li Dhar" ®“®- 

mortL^^-’ favour the 

mada*^ f executed, was not 

mortirn^ f'® 8"*^ onder the earlier 

“ve ^ fnV V ‘•epresenta- 

tive-in-interest has still the right as suh- 

favonr TV ' - his 

do7n this " " ‘ ®®8ks to 

uo la cnis case. 

apLI-lfr'''' dismissed the suit 

transfer tr " impression that the 
ansfer of the mortgage of 1876 made by 

Ganga being without legal 
fore fhe I "“id and that, thele- 

the suit "tI!" ““fii'iad to maintain 

An alio i® clearly erroneous. 

iastifvin°cr^ ^ Hioda widow wifchoat 

alfenat O 7®®®®“" does not render the 

alienation absolutely void but it is voidable 
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only. In any case it will hold good during 
the lifetime of the widow. This has 
been so repeatedly held by their liordships 
of the Privy Council that it is uunecessary 
to cite authorities. I may, however, refer t) 
the recent case of Bejoy Gopil Mukerji v. 


Krishna Mahishi Dehi (2). 

The mortgage which is sought to be en¬ 
forced in this suit secures a principal sum 
of Rs. 4,000. The plaintiff has purchased 
it for Rs. 7,500. It has been found in tlie 
connected suit brought by the reversioners 
that she paid full consideration and that 
the sale is a real transaction. On this point 
there is no controversy in this appeal. Ihe 
amount claimed by the plaintiff is 
Rs. 70,000. Apparently she is a speculator 
but that circumstance should not induce us 
to overlook the real question involved in the 
case. If she has a legal right to maintain 
the suit tliat right must be enforced. 
The decision of the case, in my opinion, 
depends on the nature of the estate held by 
a Hindu widow and her powers of alienation 


in respect of it. 

The nature of a Hindu widow’s estate 
was thus stated by their Lordships of tlie 
Privy Council in Moniram holita v. heri 
Kolitani (4) “According to the Hindu 
Law, a widow who succeeds to the e.state of 
her husband in default of male issue 
does not take a mere life»estate in the 
property. The whole estate is for the 
time vested in her absolutely for some 
purposes, though in some respects for only 
a qualified interest. Her estate is an 
anomalous one.” Mr. Mayne describes it in 
the following terms;—“Her (the widow’s) 
absolute right to the fullest benefit of her 
life-interest appears long to have been re¬ 
cognized * * A woman is in no sense a 

trustee for those who may come after her. 
She is not bound to save the income. She 
is not bound to invest the principal. If 
she chooses to invest it, she is not bound 
to prefer one form of investment to another 
form as being more likely to protect the 
interests of the reversioner. She is forbidden 
to commit waste or endanger the property in 
her possession, but shoi’t of that, she may 
spend the income and manage the principal 
as she thinks proper.” (7th Edition page 
8t0). She has no power absolutely to 


alienate the estate or a part of it, whether 
moveable or immoveable, except for certain 
purposes but if she alienates it the transfer 
is, in every c.ase, valid duiing lier life-time 
and will have full effect an! operation till 
her death. Tlie only distinction between an 
alienation for a legal necessity and any 
other alienation is that the former endures 
after her death and is hiuding ou the re¬ 
versioners. whereas in the case of the latter 
it has full force and effect till her death but 
may be avoided by the reversionary heirs 
of her husband after her death. From the 
operation of the above rule no class of pro¬ 
perty is exempt and it applies as much 
to mortgagee rights as to any other 
• rights. Therefor.*, when a Hindu widiw 

sells the mortgagee rights, which she 
inherited from her iuishand, but the sale 
was without legal necessity, tlie transferee, 
in my opinion, acquires all the rights 
which tlie wiilo.v had and couhl exercise 
during lier life-time in respect of tlie mort¬ 
gage. Such a transfer is not absolutely void 
and I do not know of any authority which 
declares it to he so. There c\n he no donht 
that the widow herself could bring a suit to 
enforce the mortgage. It is equally clear 
that she could give a full discharge to the 
mortgagor. If slie received the mortgage 
money from the mortgagor and gave him a 
discharge It would not lie in the reversioner 
to claim that money over again from the 
mortgag.)r. Her powers are not, as pointed 
oat by Mr. Mayne, less than those of the 
manager of a family property. That a 
manager can give a complete discharge to 
the rnoitgagor is beyond controversy and 
doubt. Therefore, a Hindu widow also 
may do so. If she transfers her rights under 
the mortgage tlie transferee is, in ray 
opinion, entitled to give a discharge to the 
mortgagor. If tlie mortgagor has obtained 
a discharge from the transferee he would 
not, any more than in the case of a discharge 
by the widow, be liable to the reversioner 
for the mortgage debt. The only right of 
the reversioner will be, os it seems to me, to 
prevent the widow, in the case of the widow, 
from wasting the corpu.s of the mortgagee 
estate, i.e., the amount of the mortgage debt 
inherited by her, and in the case of the 
transferee, to claim the amount of the mort¬ 
gage due at the date of the death of the last 
male owner of the mortgagee rights. This 


(4) 5 C. 776; 0 C. L. R..322j 7 I. A. 116. 
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point, however, I am not called upon to 
decide in this case as the reversioners are 
not parties to it and the contingency to 
which I have referred has not yet arisen. 
Bat 1 fail to see that there is any bar t) the 
right of the transferee from the widow to 
enforce the mortgage. As the widow was 
entitled to do so, her transferee is, in my 
opinion, equally entitled. The transferees 
of the morfgaged property are in this respect 
in no better position than the mortgagor. 
Any other view is likely to cause hardship 
and in some oases would result in injury to 
the rights of the reversioners. Suppose 
the widow has not the means to 
defray the coats of bringing a suit to 
enforce the mortgage. If she cannot transfer 
it 80 as to give the transferee a right to sue* 
upon the mortgage, a claim for sale may 
become time-barred and the mortgagee 
rights may become extinct. This will be to 
the prejudice of the reversioners. Again, 
if the widow has made an assignment of the 
mortgage she has no longer any right to 
sue on it. And if we hold that the trans¬ 
feree cannot sue, no suit can be brought 
upon the mortgage. The reversioner has no 
right to bring such a suit in the widow’s 
life-time. The result will be that no one 
would be able to enforce the mortgage and 
if the widow lives for more than twelve 
years after the mortgage has become due 
the mortgage will become incapable of 
enforcement. For these reasons I am 
of opinion that the plaintiff is entitled to 
maintain the suit and I am unable to agree 

with the decision of the Court below on this 
point. 


The plaintiff la, of coarse, not entitled to 
sell the mortgaged property unless she 
redeems the prior mortgage under which 
the defendants, first party, purchased it, or 
^e may do so subject to the prior mortgage. 
There are other questions involved in the 
suit which the Court below hue not decided 
I would, therefore, allow the appeal and 

remand the case to that Court for trial on 
the merits. 


Nehru (with 

him Mr. Qulzari Lai), for the Appellants 
Nawab Abdul Majid (with him ' Mr 
Qovind Prashad), for the Respondents 


JUDGMBMT.-The facts 
found by the Court below and 


of this case as 
which are not 


now contested before us are briefly as 
follows: — 

Rap Ram, a separated Hindu, died, 
leaving a widow Mus immit Ginga Ivunwar 
and a mother, Musanmat Parbati. One part 
of his estate was a debt secured by a simple 
mortgage over certain property. The widow 
and mother, without legal necessity, trans¬ 
ferred this by deed of sale in favour of the 
present plaintiff-appellant who has brought 

this suit for sale, impleading as defend¬ 
ants:— 

1. the mortgagors or their representa¬ 
tives. 


tlie transferor of the bond, and 
3. certain prior mortgagees who had 
sued upon their bond without impleading the 


puisne mortgagee and having obtained a 
decree for sale had, in execution thereof, pur¬ 
chased the property and obtained possession. 

The mortgagors did not defend the 
suit. The vendors admitted the claim. The 


prioi mortgagees contested it and the one 

defence with which we are concerned in this 

appeal was that the plaintiff had no right to 

sue as the sale was without legal necessity 

and the widow could not transfer her right 
to sue. 


During the pendency of this suit, certain 
reversioners brought another suit against the 
two ladies and their vendee asking for a 

declaration that the sale in favour of the 

latter was null and void as against them, and 
that under it the vendee acquired no right 
to the bond. They claimed that their 
maternal grandfather Purao Mai and Rap 
Ram had been joint, and that on the death 
of the latter, Puran Mai became tbe sole 
owner of the joint family property, and on 
his death their mother, whom they also 
impleaded, became entitled to a life interest. 

The two suits were heard together and 

t le Court held, that Rup Ram was separate 

from Puran Mai and was the last male 

owner but that the plaintiffs, in the second 

^it, were the next reversioners as being 

Bandhus, that the transfer was without legal 

necessity and that the transferee acquired 

no right under the sale-deed. It accordingly 

ecreed the suit of the reversioners in toto 

und dismissed that of the transferee, Musam- 
mat Durga. 

The latter appealed in both suits and the 
appeals coming before a Bonch of this Court 
the Judges who constituted that Beach 


i 
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differed on the qnestion of law which ansee 
for decision in the case. The learned Chief 
Justice agreed with the Court below, Mr. 
Justice Banerji held that the widow at least 
transferred to the appellant her interest as a 
Hindu widow and she being still alive the 
transferee was entitled to sue and recover 
the debt, and that the reversioners were 
only entitled to a declaration in then suit 
that the transfer, as against them, was .iiuU 

The present appeal has been preferred 

under the Letters Patent. 

In our view, the decision of Mr. Justice 
Banerji is correct. 

In the circumstances, the suit of the 
reverBioners is, from the point of view of their 
interests, snioidal. If the assignee cannot sne 

to recover the debt, the bar of limitation 

will prevent both the widow and the 
reversioners, who sncceed her, from recover¬ 
ing the money. Their snit has, therefore, 
been brought really in the interests of the 

It is not denied that the estate of a Hindu 
widow is more than a mere life-interest. 
She is an owner whose powers of alienanon 

are reatrioted, vide Biioy Qop.l if fern v. 

Krhima MahUhi Debi (2). In certain cir¬ 
cumstances she can represent the estate 
and her acts will bind the reversioners. 

She is entitled to enjoy and spend the 
whole iroome of the estate, though she can 

be restrained from wasting and destroying 
the corpus and there is nothing m law to 
prevent her from transferring her so-oalled 
life-interest. A transfer by her of the 
corpus of the estate without legal necessity 
and not for a pious purpose, is not void bat 
is voidable by the reversioners and may be 
so declared at their instance. It cannot be 
denied that if she transferred immoveable 
property in this manner, her transferee would 
be entitled to hold and poflses.s it daring her 
life-time and to recover possession of it by 
suit as against a third party who was wrong¬ 
fully in possession, e. g., if the mortgage in 
the present instance had been asafrnotnary, 
her transferee would clearly have been 
entitled to sue for possession provided there 

was no bar of limitation. 

In the present case, the widow is entitled 
to spend all income accruing on the debt 
after the death of Rnp Ram and her 
transferee is "at least” entitled to recover 


this amount and to appropriate it to her 
own use. 

It is impossible to hold, therefore, that the 

latter has no power to sue. 

It may betliat if the reversioner intervened 
in tlie suit of the assignee, the Court might 
pass such a decree as would protect their 
interest and the rorpas of the estate but in the 
present case, though they are fully aware 
of the suit, they have not intervened t) 
protect their own interest, on the contrary 
they have preferred the suicidal course of 
attempting to destroy the corpus by prevent- 
ing the recovery of tlie debt. 

IVe agree with Banerji, J., that the tran.s- 
feree acquired all the rights which the 
widow had. and could exercise, during her 
life-time in respect of the mortgage, one of 
those beimr the right to recover the debt. 
It is pleaded that if the mortgagors pay the 
debt they will be open to another suit by the 
reversioners on the deatli of the^ widow and 
may have to pay a second time. The widow is 
a party to the suit and the estate is duly 
represented and we do not think that there is 
any force in tlie aTgiiment. It is urged that 
the sale for Rs. 7.500 in the present case, 
of a debt amounting t) over one lakh is on the 
face of it, a wasting of the coi pus by the 
widow. We can express no opinion on this, 
at this stage nor are we called upon to do so. 
The value of the property mortgaged and the 
amount of the prior burdau are two other 
material factors wliich would have to be 
considered in this connection. But the 
point does not arise for our decision. We, 
therefore, allow this appeal and set aside the 
decrees both of this Court and the Additional 
Subordinate Judge and remand the suit to 
the latter Court for decision on the merits. 

The appellant will have her costs in this 
Court in any event including fee on the 
higher scale. 

Case remanded. 
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AJADRAS ICIGH COURT. 

Second Ctvil Appeal Xo. 1192 op 1911 

September 26, 1912. 

Present: Mr. Justice Su.nd:».ra Aiyar and 
^Ir. Justice tsadasiva Aiyar. 

SRI MAHARAJA SRI RAJA v'ELTJGOTI 
SRI GOPALA KRISTaVA 

YACHANDRA BAH\DtTR, fC. C I E 

PANOHABAZAL MQXSABDAR 

RAJA Of VENKATAGIRI — Plaintiff_ 

Appellant 

OHITTAMURA HAMALIYGIAH— 

Defendant—Respondent. 

Landlord and tenant—Rate for u'et crop on dry culfi. 
vatwn—Clause "ij wet crops raised on dryland by 
getting icater in any way, wet rate as on adjoining dry 
lands payable, if valid. ^ 

A clause that‘-if in any year wet or paddy crops 
raised on the lands by j^ettin? water in any wav I 
shall pay according: to the same rate as is collected in 
the neighbouring villages for wet and paddv ciiltivT 
tion on dry lands,” is a valid. 

The words “getting water in any way” include cul. 
tivation by means of rain water. 

The rate mentioned in the clause refers onlv to the 
rate actually prevailing. It need not necessarily be 
an enhanced rate. ^ 

Second appeal againafc the decree of the 
District Court of Nellore, in Appeal Suit No. 
140 of 1910, preferred against that of 
the Court of the Special Deputy Collector 
of Nellore, in R. S. No. 846 of 1910. 

Mr. 3. Subramania Iyer, for the Appellant. 

Mr T. V. Seshagiri Iyer, for the Res¬ 
pondent. 

JUDGaMENT.—T he question in the second 
appeal is whether the plaintiff, the Rajah 
of Venkatagiri, is entitled to additional rent 
against the defendant, his ryot, for three 
faslis at Re. 1, or Rs. 2 an acre. The defendant 
got possession of the lands in 1891 under 
orders passed on a darkast put in by him 
Re. 1 was payable if he cultivated dry crops! 
Then follows a clause which has given rise 

to the disputes between the parties:_“if in 

any year, wet or paddy crops raised on the 
above lands, with any source of irrigation 
I agree to pay according to the same rate as 
is collected in the neighbouring villages for 
wet and paddy cultivation on dry lands ” 
The Telugu expression which has been trans¬ 
lated into source of irrigation is * =» ♦ 

We do not think that the expression 
means any source of irrigation belonging to 
the zemindar like a channel or tank It 
merely means getting water in any way 


the ryot by 
the expres- 
where rain 


means of rain water. We think 
sion is sufficient to cover a case 
water is used for the cultivation" ^f^p^add;: 
the rate agreed upon in case of paddy cal¬ 
ibration i.s the same rate as is collected in 
the neighbouring villages for wet and paddy 
cultivation on dry lands.” According to the 
fandiDg of the Deputy Collector, which there 
seems no reason to question, the same rate 
was payable for dry lauds in the neighbouring 
villages whether dry crops or paddy crops 
were raised. The rate, therefore, for paddy 
cultivation m dry lands in those villages was 
rts. ^ but It was nob an enhanced rate. We 
rfonot think the clause in Exhibit A neces- 
sari y refers to an enhanced rate in the 
adjoining villages but only to the rate pre¬ 
valent m ca.se paddy crop was raised iu dry 
ands. That rate was R,. 2. The parties to 
the document must have been referring to 
some rate prevailing in the neighbouring 
VI ages and as there was no enhanced rate 
in these villages in case of paddy cultivation 
in dry lands the reference must be taken 
fcothe actual rate payable incase of wet 
cultivation m dry lands. We think, there- 
ore, that the plaintiff is entitled to the 
increased rate provided, namely, Rs, 2 an 
acre or one rupee in addition to the dry rate. 

It is admitted that the plaintiff has already 
received from the defendant the rent due at 
Ke. 1 an acre for the three years in question, 
the decree of the lower Courts must bs 
modified by awarding to the plaintiff Rs. 117 
the amount due on the thirty-nine acres in 
question for three years at Re. 1 per acre. The 
plaintiff will also have interest at 6 per cent, 
rom t e date of plaint bill the date of pay¬ 
ment. The parties will bear their own costs 
throughout. 

Appeal allowed. 
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HOOK OBGNO AND 00. V. THA Kk DO. 

LOWER BURMA ORIEP COURT. 

FULL BENCH. 

Criminal Revision Petition No 220B of 1912. 

January 3, 1913. 

Present :—Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice HartnoU, Mr. Justice 
Ormond and Mr. Justice Twomey. 

HOCK CHENG & Co..— Appellant 

versus 

THA KA DO—REi-poNDENT. 

Criminal Revision Petition No. 221B of 1912, 
The COLONIAL TRADING Co.- 

Appellant 

versus 

MG. MTA THEE — Respondent. 

Penal Code (Act XL7 of 1800), s. -iOo —Breach of 
trust—-Advanceii to broken jor supply o) pndtly — 
Absence of prO‘note8— Undertaking to apply advances 
to purchasing paddy Jor advancing firm—Loan or 
trust. 

Where money was advanced to an accused on the 
undertakiu" that he should buy paddy at what rate 
he could and sliould sell to the advancing linn at the 
market rate on the day of delivery, the property in the 
money passf^d to the accused and his contract to use 
the money in a particular way did not operate to 
create a constructive triist. 

The presence or absence of the pro-notes does not 
alter the character of these transactions. 

As the accused had to make good the loss of money 
in any circumstances at»d as ho had to bear any loss 
on a hvll in the market price and to profit by any rise, 
the property in the money passed to him and no bene¬ 
ficial interest remained with the advancing firm. 

FACTS.— In the first of these cases, the 
Western Sub-Divisional Magistrate, Rangoon, 
dismissed the original complaint by Hock 
Chong and Co,, charging the accused with 
criminal breach of trust, relying on the 
ruling of the Chief Court in the case of 
Wong Yone Wain v. Emperor (1). The 
matter was taken up before the District 
Magistrate, who dismissed the application 
for revision of that order. In the second 
case, the District Magistrate dismissed tlie 
complaint of the Colonial Trading Co., 
charging Tha Ka Do with criminal breach 
of trust. Both the cases now came before 
the Full Bench on revision from the orders 
of the lower Courts discharging the accused 
in both matters. 

Mr. McDonnell, for the Petitioners in. 
both cases, said that the first was identical 
with the second case and any observation 
that he had to offer in the one would 
equally apply to the other case. These 

two cases were the echoes of important 
(1) 6 L. B. R. 4C; 5 Bur. h. T. 11} 13 Cr. h. J. 269; 
14 Ind OaA. 663. 


decisions given by their Honours in the case o^ 
Ngn FoSeik v. Emperor(2),in which this Court 
had decided that certain decisions in previous 
orders were incorrect. He pointed out 
these two cases might be differentiated from 
the case of Ngn. Po '^eik (2) and also from the 
caseof Wotig Yone Wlin v.E noeror{\), which 
was decided by Mr. Justice Ormond and which 
was the original case in which difficulties 
arose. The difference might be summed 
very shortly thus. In Xga Po Seik's (2) and 
Wong Yone irut’n’s (I) cases, there were 
promissory-notes. In the present cases, 
there were no promissory-notes. Further 
than that, the agreement, Counsel thought, 
was identical. There was a receipt in both 
cases by the broker to the firm. He used 
the term “broker” in a popular sense, as 
their Honours knew that in the ordinary 
way he was not a broker But furtlier 
than that, he thought it right to point out 
to their Honours that no admissions were 
made by him in respect of the transactions 
which took place between the parties. He 
did not, however, wish to place any 
reliance on that. There were paddy ad¬ 
vances in Ngr Po ^eik's (2) and Wong Yone 
Wain^(> (1) cases. In the former case, three 
of the five Judges, who sat in Pull Bench, 
regarded the execution of the promissory- 
notes as an important factor in the case. 
He should also mention that in the second 
case, their H >nours considered the existence of 
the promissory-note as a very important 
factor tending to show that the money 
was a debt and not held on trust. Their 
Honours here could not go beyond the terras 
of the document. In the two oases cited, their 
Honours would see considerable reliance was 
placed on the fact that there vvas a debt re-pay¬ 
able on demand as shown by the written 
document There was an undertaking at 
the end of the agreement that the money 
would only be used for the purpose 

of purchasiug paddy supplied to the 
firm. That undertaking, Counsel sub¬ 

mitted, was sufficient in the absence of 
anything else to constitute a trust. Mr. 
Justice Robinson, in an obiter dictum in the 
course of his judgment in Nga Po (^eik (2), 
stated that the mere fact that pronii.ssory notes 
were taken did not prove a lien, and even if 
a pro-note had been executed, he did say 

(2) 6 L. B. R. 62; 5 Bar. L. T. 143; 13 Cr. L. J. 888; 
17 lad. Caa. 824. 
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was 

case 


HOCE CHENG AND CO. t). THA KA DO. 

that accased should be held as trustee. But 

he was the only Judge of the Full Bench 

who had disMncrly held that the absence 

of the promissory uote would not assist 
him. 

The Chief Judge said this was the real 
position of a so-called broker ; he undertook 
to sell and deliver so much paddy to the 
miller and he got an advance for the 
purchase price. 

Mr. McDonuell said it was so. If he 
might give an illustration, the position 
was very much the same as a man who 
gave his cook every day or say once a 
month a sum Rs. 150 for bazaar. At the 
end of the month if the cook were not 
to account for that sum but was to supply 
bazzir every day to his masler, would 
not the servant in that case be liable for 
breach of trnst if he did nob account 
the money ? 

The Chief Judge said the position 
nob quite the same, because in this 
the so-called broker said he suffered a los^ 

Mb. Justice Twomey ;_The cook does not 

suffer any loss. 

Tbe Chief Judge :-The broker has to pay 

for what he delivers at the market price for 
the day. 

Mr. McDonnell said the agreement here 
was that the money should be used in a 
particular way and in no other way. Sup- 
posing that after the agreement were exerntp/l 
instead of going to the District to buy 
paddy, the respondent had got on a British 
India steamer and left for Calcntta, would not 
a suit for injunction lie restraining him from 
dispensing all the money in any other way 
Counsel submitted that the Indian Trnsts 
Act was worthy of more consideration than 
it would appear to have receii^ed so far- 
section 3 distinctly contemplated that the 
owner should have conhdence reposed in 
him. Counsel based his case really, in the 
absence of a promiasory-note, on the fact 

that there was an undertaking which con¬ 
stituted a trust. 

Mr Halkar, on behalf of the Respondent 
in the first case, submitted that whether 
there was a promissory-note or whether 
there was specific purpose indicated it did 
not bring the case within the defioRion of 
trust. It was only a matter of evidence 
A promissory-note for the purpose would 
not make any difference unless the benefit 


went to a trustor. Their Honours would see 
from the judgment of Mr. Justice Robinson 
that there was a verbal loan and verbal 
trust. According to the definition of the 
section, dominion over property should remain 
with the trustor, though it was in the 
po.'ssession of trusfee, and there must be a 
beneficiary. So that, there were three parties, 
the trustor, the trustee and beneficiary. 
He submitted that dominion over the pro* 
perty remained with the person who received 
the advance In support of his submission, 
he cited Bmperor v. Girji (3). 

Mr. McDonnell briefly replied. 

The respondent in the second case in 
answer to the Court as to why further 
inquiry should not be held in the case 
said he took Rs. 2,000 from the Colonial 
Trading Co. and he purchased with that 
money over one hundred thousand baskets 
of paddy. He suffered a loss of Rs. 3,290 
on account of advances made to foreign 
merchants. A sum of Rs. 3,200 was still 
due to him. 

JUDDMENTS. 

Twomey, J.—In each of these two cases, 
a firm of millers advanced a sum of money 
(Rs. 2,000 in one case and Rs. 3,000 in 
the other) to the accused on bis undertak¬ 
ing to buy paddy and sell it to the firm 
within a specified time (fifteen days in one 
case and three days in the other) and to 
use the money for no other parpo.se. The 
amount of paddy to be bought was raentioued 
as about 2,0J0 b-askets” and "about 3,0J0 
baskets.” The exact quantity was left in¬ 
definite and the price also was left indefinite 
and it was part of the bargain that the 
aconsed should buy at what rate he could 
and should sell the firm at the market price 
OQ the day of delivery. 

In each case, the accused Failed to supply 
paddy according to his undertaking or to 
account for the money, and the millers 
prosecuted him for criminal breach of trust. 
The District Magistrate held the cases were 
governed by the Pull Bsnch ruling in Ng-i Po 
Seik V. Emperor (2) that the money was 
not entrusted to the accused in the sense con¬ 
templated in section 405 of the In dian Penal 
Code, and consequently that no offence had 
been committed under that section. In iVj/i Po 

(3) 6 Bom. h. R. I093j 1 Or. L. J. 1109. 
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Seik V. Emperor (2), it was held that the re¬ 
lation between accnaed Po Seik and 
the miller who advanced money to him 
was that of borrower and lender and that 
the money was not “entrusted" to him. If 
the money was lo.st while in the accused 
Po Seik 8 posseaaion, it was he who had 
to bear the loss and not the miller. Po Seik 
was to make any profit he could on buying 
the paddy and re-selling it to the miller. 
If the price fell after Po Seik had bought 
the paddy, the loss cn re-sale to the miller 
fell upon Po Seik for his contract, as in 
the present cases, was to sell the paddy to 
the miller at (he market rate ruling on 
the day of delivery, I concur in the view 
of the majority of the Full Bench in Ega Po 
Seik's case (2) that there was no trust in the 
above circumstances. The property in the 
money passed to the accused and his contract 
to use it only in a certain way did not, in 
my opinion, operate to create a constructive 
trust in the money for the benefit of the 
miller. As p(>inted out by Robinson, J., 
loans are often made with conditions of 
this sort attached to them. A not uncommon 
example in this country was where a Clietty 
landlord advanced money to his Burmese 
tenants to enable them to boy paddy seed¬ 
lings to plant upon the Chetty’s land. It is 
never contended that the Chetty retains a 
beneficial interest in the money lent merely 
because there was an obligation that the 
money will be used only in bringing the 
Chetty’s land under crop. The same may 
be said of an advance to a contractor for 
the specific purpose of building a house, 
a boat, or a carriage for the lender. There 
is no essential difference between such cases 
and that of the accused Po Seik in Nga Po 
Seik V. Emperor (2b There is no authority 
for holding that In any of these cases the 
mere contract restricting the use of the 
money suffices to create a trust. In Ega Po 
Seik^ao&se (2), the money was really payment 
in advance of the price of paddy sold to the 
miller for forward delivery. 

It is argued that the money was advanced 
by the miller only because of tbe confidence 
reposed by him in the accused on the 
strength of his undertaking, and that as 
that confidence was abused, there was a 
breach of trust. According to this view, 
the words entrnated" and “trust," in section 
405, would have to be construed in their 


loose popular sense as distinguished from 
their strictly legal sense, and such latitude 
was not permissible in interpreting a penal 
enactment. The illustrations to section 405 
are sufficient to show that it is only in the 
strictly legal sense tliat the words are 
employed. The existence of an express or 
constructive trust must be proved as an 
essential ingredient of the offence. Looking 
to the accused Po Seik’s liability to make 
good the loss of tlie money in any circum¬ 
stances, and to the condition that he was 
to hear any loss on a fall in the market 
price and to profit by any rise, I think the 
property in the money passed to him and 
there was no trust. 

The circumstances of the two present cases 
admittedly resemble those of Nga Po f^eik 
V. Emperor (2) in all respects, except that Po 
Seik gave pro-notes for the money advanced to 
him while the present accused did not. In my 
opinion, tbe absence of pro-notes does not 
alter tbe character of the transactions. By 
taking a pro-note, the miller may be in a 
better position to recover the money in case 
of default. But whether a pro-note was taken 
or not, the transaction was in point of law a 
loan, the property in the money passes and 
no beneficial interest in it remains with the 
lender. 

The only other ground urged in the appli¬ 
cation for revision was that the District 
^Isgistrate erred in going beyond the terms of 
the printed agreement in considering whether 
there was a trust. Even on the agreement, 
as it stands, I do not think the existence of a 
trust can be inferred. In any case, the Dis¬ 
trict Magistrate’s action in considering ex¬ 
trinsic oral evidence as to the conditions of 
the advanced appears to be fully covered by 
provisos 2 to 5 to section 92 of the Evidence 
Act. I would, therefore, dismiss the appli¬ 
cations. 

Hartnoll, J —The two references have 
been heard together. They only differ in 
that in one case a receipt was taken for the 
money and in the other there was no receipt. 
It is allowed that they only differ from the 
case of Nga Po Seik v Emperor (2) in that 
whereas in that case promissory notes were 
executed, in these cases there were no pro¬ 
missory notes. It was further contended 
that the District Magistrate erred in going 
beyond the terms of the agreement in con¬ 
sidering whether or not there was a trust. As 
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retrards t})e absence of oromissory.nof.es, my 
jadtrmenf. in Ngn Po Seik's case (2) covers 
these references and as regrarda the farther 
contention, my views are expressed in the case 
of i7. Held V. So Hloing (4). T, would set aside 
the orders dismissing the complaints and 
direct farther inquiry into them. 

Ormond, J.— These are two applications in 
revision from the District Ma^iatrate who 
discharjred the accnsed in each case. The 
offence alleged in each case was that of cri¬ 
minal breach of trust. 

The facta are similar in both cases. Money 
was advanced to accnsed hy complainant for 
the purpose of buyinpr paddy and the ao- 
cased signed an agreement undertaking that 
the sura advanced will be used for no other 
purpose than the purchase of paddy. In one 
case, a receipt was given for the money, but 
notin the other. In neither case did accused 
execute a promissory-note. The District 
Magistrate has found that there was no trust, 
the transaction being a loan. 

Counsel for petitioners contends that the 
fact of the absence of a promissory-note in 
these cases differentiates them from the case 
of Wong ro7?e v. King Emperor a) and 

also from the case of ^ga Po Seik v. Emperor 
(2). In those cases, it was held that the 
transactions were loans and, therefore there 
was no trust. In my opinion, the District 
Magistrate has rightly applied tlmse deci- 
sions to the present case. Petitioner’s Ooun- 
sel contends also that the District Mafi-istrate 
should not have gone beyond the terms of 
the written agreement in considering whether 
or not there was a trust. In my opinion, 
the agreement in writing does not disclose 
a trost, and. therefore, Counsel’s contention 
that the Magistrate relied upon extraneous 
evidence or matter in holding that the trans- 
action was not a trust, does not apply 
to the case. And even if the document did 
amount to an admission of a trust, it would 
not be a contract, grant or other disposition 
of property within the meaninfir of section 92 
of the Evidence Act. I would, therefore, dis¬ 
miss both these applications. 

Fox, C. J.—Money was advanced by 
the complainants in these cases on atrreement 
identical in terms with the agreement, in 
the case of Ega Po Seik v. Emperor (2) 

(4) 6 L. B. R. 241; 3 B. L. T 124; 8 Ind Caa 952- 
11 Cr. L. J. 738. ’ ina. as. 9o2; 


but in these later cases, no promissory-notes 
were taken from the respondents. The ques¬ 
tion is whether the money so advanced was 
held in trust by the respondents for the com¬ 
plainants. In ray judgment, nothing in the 
agreement constitutes the person who signs 
it a trustee of the money advanced to him. 
The agreement does not appear to me to 
constitute more than contractual relationship 
between the parties to it. Upon the judg¬ 
ments of the majority of the .Tudges of the 
Bench, both applications would be dismissed. 

Applications dismissed. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1686 of 1912. 

February 4, 1913. 

Present '.—Justice Sir Frederick Robertson, Kt. 

LEHNA —Convict—Petitioner 

versus 

EMPEROR —Pr iskcotor—Respondent, 

Revision ^Concurrent JxTiding of two Courts - Inmjfi’ 
dent evidence—Criminal Procedure Code (Act V of 
189N^, s. A-^i^ — Ei'idenceStatement of witness. 

Though it is very unusual to interforo on revision 
on facts, but wuere the evidence is found insufficient, 
a conviction should not be allowed to stand. 

A conviction sliould be based nob upon svliafc the 
Courts consider the witnesses ought to have said but 
upon what they actually do say; and if by reason of a 
witness having been won over, the evidence against 
the accused becomes too weak to justify a conviction, 
the case for the prosecution falls to the ground. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Divisional Judge of the SKahour Division, 
dated t he 7th day of October 1S12, onfirm- 
iog that of the Magistrate, 1st Class, Lyallpur, 
dated the Slst day of July 1912, conviebiog 
the petitioner. 

Mr Nand LiZ, for the Petitioner. 

JUDGMEMT—The facts are given in the 
judgments of the lower Courts. I have 
examined the record very carefully in this 
case and although it is very Unusual to 
interfere on revision on the facts, I am con¬ 
strained to come to the conclusion that it has 
not been suflBciently proved that the accused 
was in possession of the animals in question 
with a view to their misappropriation. 

In regard to the evi fence of Dayal "Singh, 
the lower Courts should have remembered 
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that the conviction should be based not upon 
what the Courts consider the witnesses ongrht 
to have said but upon what they actually do 
say and if by reason of a witness having been 
won over, the evidence against the accused 
becomes too weak to justify a conviction, such 
conviction cannot be based on an opinion of 
what the witness would have said if he had 
spoken the truth. 

I think it cannot be said that the evidence 
on the record brings the crime home to the 
accused. I accordingly set aside the convic¬ 
tion and sentence and direct that the accused 

be set at liberty forthwith. 

.... - — _ ^ Petition allowed. 

,<T r 
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Advoc:iTTFIgTi Court 

Jammu 5- I'ashmlr 

LOWER BURMA ^OKIEP COURT. 

FULL BENcfr. 

Cbiminal Revision Peikion No. 252 of 1912. 

December 2, 1912. 

Present-, —Mr. Justice Hartnoll, Mr. Justice 
Tworaey and Mr. Justice Ormond. 
FATIMA— Petitioner 
versus 

CAPTAIN McCORMICK and another 

—Opposite Party. 

Penal Code (Act XLV of mo), ss.^oi, 363, 376- 
Kidnapping—Rape—Aliened mixing up of wUnascs 
for defence loith those for prosecution—Prelinunary 
inquiry—Indecent assault—Outraging of modeshj. 

Where a Magistrate is inquiring into the truth or 
otherwise of a complaint, ho can oxamino all those 
who know about the matter and it is immaterial at 
■what stage they are called as long as opportunity for 
cross-examination is allowed. 

An offence of indecent assault on u woman cannot 
bo comploto unless thero is intention or knowledge 
that the woman’s modesty will be outraged. 

To establish kidnapping, there must bo evidonco 
that the minor was taken out of the koopiug of the 
lawful guardian without her consent. 

Mr N. M. Cowasiee, for the Petitioner. 

ORDER. 

Haktnoli.. J.—This is an application made 
to revise the order of the District Magistrate, 
Mergui, dated the 23rd August lyll. discharg¬ 
ing one Uaptain McCormick under section 
20:1 of the Criminal Procedure Code in an in- 
quiry made by him as to whether he. the 
said McCormick, had committed an offence or 

Of 

offences punishable under section 363 

376 of the Indian Penal Code. It was filed 
on the 9th August last or nearly a year from 


the <late of the order of discharge and 
therefore, on the face of it, it has been filed 
after a most unreasonable delay. Applicant 
explain.s tliat slie is a widow in impoverished 
circumstances and that she has been waiting 
for the Government and the Police to act 
and that she has been trying through friends 
to get the Government to move in the 
matter. Slie says that she came to Rangoon 
and her Advocate, who had been engaged by 
friends, sometime ago wrote a petition for 
her to the Lieutenaut-Governor, that her 
Advocate told her that the Lieutenant- 
Givernor would not do anything for her 
and that he, the said Advocite, could not 
do anything more for her—tliat she had no 
means to engage another Advocate and had 
to return to Victoria Point—that now some 
of her co-religioniats have helped her to 
engage Advocates. An alleged copy of the 
petition to the rj:>cal Government was shown 
to us at the hearing but it bears no date and 
s-> we have no information as to when it was 
presented nor as to when orders were passed 
on it. We are not satisfied that auy good 
and satisfactory reason has been put forward 
to account for such an inordinate delay. 
The applicant allows that she came to 
Rangoon and petitioned the Local Govern¬ 
ment. It would have cost her very ^little 
more to have petitioned this Court. Never¬ 
theless, we have heard her Counsel at length 
80 as to see whether any injustice has been 
done and whether there is any good ground 

for re-opening the inquiry. 

The case for the prosecution is that some¬ 
where about April 1911, applicant made an 
arrangement with one Ma bon, the mistress 
of one Clarke, who lives at Pulo-Ton-Ton 
some miles from Victoria Point, with respect 
to her daughter. Ainah. a child of tender 
years, bub who may be taken to be theri 
under twelve years of age. The arrangement 
see ns to have been that Ma Son was to keep 
Ainah and act as her mother as long as she 

stayed at Palo ton-ton but that if Ma Son 

left Pulo-ton-ton, Ainah was to be handed 
back to her natural mother. Applicant 
alleges that McCormick, who was a planter in 
the neighbourhood and whose Assistant Clarke 
is, came one day and took Ainah away with¬ 
out Ma Son’s permission. She and her hus¬ 
band subsequently went to McCormick to get 
their daughter bat were not allowed into his 
premises and were told that if they entered, 
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they wonld be beaten or phot. So they went 
home. The husband was ill and could nob 
go again. So two relatives, Fatima and 
Rahim, were sent to get the child. Fatima 
also took one Biba with her. When they 
arrived, ]\lcCormick was painting his house. 
He pushed Fatima outside bespattering her 
with paint and otherwise ill-treating her, 
and wonld not give up the child. The 
husband died some 6ve days afterwards 
and did not see his child. The applicant 
laid her complaint to the Sub-Divisional 
Magistrate at Victoria Point on the 12th 

July 1911, The Magistrate handed over the 

complaint to the Police for preliminary in¬ 
vestigation. On the 14th July. Inspector 
Sherard went to McCormick’s house and 
obtained possession of Ainah. She was on 
the evening of that day and on 15th July— 
the next day—examined by Dauiat Ram, the 
Sub-Assistant Surgeon, who found her suffer¬ 
ing from a purulent discharge from her 
vagina, which was not much in quantity 
and that her hymen was ruptured. On the* 
night of the 16th July. Ainah laid a com¬ 
plaint of rape before the Sub-Divisional 
Magistrate which was as follows: — 

Sworn, States.— 1 was staying with Me 
Son Me Son went upstairs. I was seated 

on the ground outside the house Abu 
yoang boy, was with me. It was about 7 
o clock in the evening. The “tnan b’sar” 
(Captain McCormick) asked me to come with 
him. He lifted me and carried me in his 
arms. He walked with me to his house 
When he got me inside, he looked me into 
the room for two days. After this, one day 
he sat down and placed my lege across his 
and he then had sexual interoourse with 
me. When his private part entered mine 
it hurt me. I cried out. The 
(Captain McCormiok) then went downstairs 
and had a wash. He left me npstairs He 

then put on a ooat and taking me down to 

hie trap ( Ereta”) he placed me in it and 
drove off to Mr. Hall’s place. He then left 
me down below and went upstairs and saw 

Mr. Hall. Afterwards he drove me back to 

his house. He then had his dinner T 
had dinner. After this, I slept npstalf in 
the house. The next day /wastkr to 

Johns house. I stayed in John’s 
three months After this, the “tnan p’l'r 
(Police officer) came and took me away to 
Victoria Point where he made me over to 


my mother, Fatima. John’s wife gave me 
medicine for the hurt that I had received 
from the tuan”. I was given medicine all 
the time My private part used to be 
douched with water. A red medicine used 
to be put into the water and then my private 
part used to be douched. 

Read over and acknowledged correct. 

Mark of Ainah. 

A. W. BUCHANAN, 

Sub-Divisional Magistrate, 
Victoria Point, the leth July 1911. 

Inspector Sherard continued the inves¬ 
tigation till the Superintendent of Police 
arrived. The latter officer made his inves¬ 
tigation and found that no criminal offence 
under section 363 had been committed and 
that the charge of rape under section 376 
was false. The fcjub-Divisional ^Magistrate 
did not agree with the District Superintend- 

eut of Police and considered that pruna/ucie 

cases under both charges were disclosed. He 
examined certain witnesses and then all the 
papers were submitted to the District Magis¬ 
trate. 1 he latter officer decided to hold a 
magisterial inquiry himself. The witnesses 
were brought up to Mergui from Victoria 
Point on the 19ch August in charge of the 
Sub-Divisional Magistrate, Mr. Buchanan. 
The inquiry before the District Magistrate 
commenced on the 2l8t August and Mc¬ 
Cormick was discharged on the 23rd August. 
The present application alleges that the 
olice investigation was held in an incorrect 
and improper manner, that the District 
itlagistrate should not have held the ii)qair 3 ’' 
as a fair and impartial inquiry could not be 
had before him since he was a friend of 
cCormick, that no attention was paid to 
fc © petition objecting to the inquiry by the 
District Magistrate nor to a letter sent to the 
ommiasioner nor to two telegrams sent to 
the Lieutenant-Governor, that the inter¬ 
preter used by the District Magistrate was 
a paid servant or agent of McCormick, that 
^ er objection to the employment of this 
interpreter was disregarded by the District 
agistrate, that though applicant and her 
friends earnestly requested the aid of an 
dvocat© to conduofc the case and was led to 
expect that on© would be provided by Govern^ 
ment, no one was so provided nor did the 
•Felice conduct the case before the Magistrate^ 
that some of McCormick^s servants and 
dependents were called without the consent 
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of applicant as witnesses for the prosecution 
and they were not cross-examined on peti^ 
tioner’s account and that some of applicant’s 
witnesses were not called at all thouffli they 
were on her list of witnesses—witnesses 
who could speak of the circiirastauces of the 
said abduction—and were in the vicinity of 
the Court waiting: to be called and that tne 
Police failed in their duty in consenting to 
the trial or inquiry being thus conducted 
before the District Magistrate and in not 
filing an application to this Court to set 
aside the said inquiry as illegal. Revision 
was, therefore, asked for on the following 
among other grounds: — (a) that the said trial 
or inquiry was illegal ab initio in that the 
District Magistrate proceeded with it know¬ 
ing that petitioner desired it to be transferred 
and had filed a petition to such effect; (5) 
that the said inquiry or trial was farther 
illegal in that the District Magistrate did 
not call all the evidence which petitioner 
desired to call, and was ready and willing to 
call, the said witnesses being in attendance 
for that purpose; (c) that the Police having 
charge of the case and the said District 
Magistrate trying or inquiring into the 
matter allowed defence witnesses to give 
evidence in the case for prosecution and 
such witnesses were not cross-examined; (d) 
that the discharge of the respondent on the 
facts and in the circumstances was illegal 
and improper, (e) that the facts prove that 
the said case should be gone into \ie novo\ 
In a subsequent affidavit filed on the 9th 
of this month—four days before the hearing 
—applicant filed an affidavit stating that she 
objected to the interpreter, Moosaji, inter¬ 
preting and that she made her objection to 
the District Magistrate in Malay before the 
inquiry commenced and mentioning specific 
statements in her depofeitions as recorded by 
the District Magistrate which she said were 
not made by her to Moosaji. She also denied 
that the witne-^s, Haji Rahim, was a relative 
of hers at all. She als) says that she told 
the District Magistrate in Malay before the 
inquiry at Mergui began that she did not 
wish him to try the case and had no con¬ 
fidence in him. 

I propose firstly to deal with the allega¬ 
tions made as to the interpretation, secondly 
to examine the case on its merits and see 
whether there is a case at present existing 
or whether a case can be made sufficient to 


charge McCormick with one or other of the 
offences of kidnapping or rape and thirdly to 
examine the allegations made as to 
irregularities and illegalities in the course of 
the inquiry. 

The interpreter used was Musaji. At the 
hearing. Counsel referred to wliat was said 
of Musaji in the case of Andrew v. Arnold^ 

( 'Criminal Sessions Trial No. 41 of this 
Court) The only mesns, therefore, of judging 
as to whether there is any truth in the allega¬ 
tions made as to the interpretation are appli¬ 
cant’s affidavit, secon ily, what appears from 
the reords of the above mentioned case and 
thirdly, the surrounding circumstances. The 
record of Sessions Tiial No. 41 shows that 
the permanent Malay interpreter was one 
Chean Gee who applied for leave on the Ist 
September 1911. Musaji was in the usual 
course of business appointed to act for Chean 
Gee. The appointment order was made on 
or about the 2lst July, and was subse¬ 
quently sanctioned by the Commissioner. Tlie 
Sub-Divisional officer, Mr. Buchanan, him¬ 
self said in S. T. No. 41 that it was his 
recommendation that Musaji should act for 
Chean Gee. But though the appointment 
had been made, at the time of the inquiry at 
Mergui, Chean Gee had not yet taken leave 
and 80 Musaji had not yet actually taken 
over charge. He, however, came up from 
Victoria Point and was interpreter at the 
trial. It is alleged that McCormick brought 
him up, but there is no evidence to that 
elTect. On tlie contrary, Mr. Andrew, the 
District Magistrate in S. T. No. 41, swore 
that his expenses were paid by Government. 
There is nothing on the record to show 
definitely the exact circumstances under 
which he came up. Mr. Andrew said in 
S T. No. 41: “When I went on the Bench, 
I had the witnesses mustered and called out 
their names to see whether they were all 
present. Mr. Buchanan and the interpreter 
Chean Gee brought them. Musaji was there; 
he was standing by the witness-box in the 

interpreter’s usual place.I did not 

employ Chean Gee as interpreter because of 
what Buchanan had said about him in his 
letter of the ‘frd July 1911.” In this letter, 
Mr. Buchanan wrote that he believed Chean 
Gee had had something to do with suppress¬ 
ing the news of this case Mr. Andrew went 
on to say: thought Buchanan bad brought 

Musaji there in response to my telegram. 
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.Bachanaa must have known and 

^en that Musaji was acting as interpreter.” 

ihere had been telegrams passing about the 
interpreter. The District Magistrate asked 
Mr. Euohauan to bring up one trusted by all 
parties. Mr. Buchanan replied that he conld 
not do 80 . He finally wired that he 
■would bring the Court interpreter. It is 
alleged that Musaji’s relations with McCor- 
mick are such that he falsely interpreted, 
biom Mr. Buchanan’s evidence in S T 
No 41, It appears that Musaji had been’ in* 
debted to McCormick. He said in that case: 
in July, McCormick showed me a docu- 

"x I ■ ■ , I * ^ er of some land by 

Musaji to him for money due and, asked me 
■whether it should be registered If 

tbe land was transferred, tlie debt wonld be 

paid. Daulat Ram also says that .McCor¬ 
mick told bim that Musaji owed him Rs 60U 
For reasons to be given later, I cannot impli' 
cRly believe tbis statement. It also appears 

thatMnsaj.actedasa forwarding agent for 

McCormick but be also did so for Clarke and 
another planter Hall as well. The applicant 
says that she objected in Malay (o \Wi 
interpreting before the inquiry commenced 
the suggestion being that Mnsaji did not 
interpret oorrectly to the District Magistrate 
what she said. Mr. Andrew in S. T. No 41 
said: No objection was made by any one to 

Musaji acting as interpreter. I will swear 
that the mother didn’t.” Mr. Andrew does 
not, however, know Malay. Applicant in 

that she had objected to her case being tried 

(Musaji si being employed as interpreter I 
told the Tuan in Malay. The Tuan got very 

Court Ihis evidence would lead one in 

the ordinary course to believe that the Dis 

triot Magistrate got angry in consequence of 
the objection made. 1 sappose that the 
suggestion is that Musaji said something 
other than the real objection so as to make 
him angry Now is it at all probable or 
likely that the applicant would have 
fined her objection in the manner stated? 

S. T. No. 41, she said; Mahomed Din ig 
big and influential man in Pulo-Ton-Ton 
has been friendly with me since the case', 
brought. He was helping me. He gave 
money when my husband was very ill 
the case he brought me. my daughter 


others to Rangoon. He paid all the ex- 
peuses. Mahomed Din was in Mergui at 
the time of inquiry. So was Mr. Buchanan 
whom from the petition at page 4 of the 
record applicant regarded as her friend. If 
at the time of the inquiry, there was areal 
objection to Mnsaji, is it. not in the highest 
degree probable that Jfahomed Din would 
have been approached and that he would 
personally have approached the District Ma¬ 
gistrate, also that Mr. Buchanan would have 
been approached to represent matters to the 
District Magistrate? It must be also taken 
ioto account that it is nob until four days 
before the hearing in this Court that any 
specific allegations are made as to what the 
actual misinterpretation consi.sted of. In the 
copy handed to us that is said to be a copy 
of the memorial sent to the Lical Govern¬ 
ment, the allegation i.^^: After the closing 
of the case, we have come to find out that tbe 
interpreter did not translate our evidence 
truly. He changed “no” for “yes" in 
Fatima 8 evidence," and this is a most in¬ 
definite one, Mr. Andrew in S. T. No. 41 of 
1912 said; To this day I do nob know what 
Musaji did for McCormick or that he was a 
servant of McCormick .... During the in- 
quiry there were no protests that Musaji was 
not interpreting correctly." The conclusion 
that I draw is, that no good and substantial 
grounds are given for thinking that 
Musaji misinterpreted or that objection 
was made to his acting as interpreter at the 
time. Would the mere facts that he was 
McCormicks forwarding agent, that he had 
been indebted to him—even that he was in¬ 
debted to him at the time, though I do not 
consider this proved—be a sulBcieut ground 
for thinking that he wonld lend himself to 
false interpretation in a case of this kind? 
He was evidently considered to be a respect- 
able and trustworthy person for the Sub- 
Divisional Officer Mr. Buchanan had recom¬ 
mended him as acting interpreter. There 
is no evidence to show that McCormick 
brought him up; on the contrary, according 
to Andrew, the Government paid his ex¬ 
penses. The exact circumstances as to why 
he came up are not explained; but he had 
been appointed acting interpreter. 

It is possible that he came up with Chean 
Gee learning his work; bat it is useless to 
enter into suppositions. It is to the highest 
degree improbable that, if objection was 
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made by applicant to the District Magistrate 
that the latter would not know that such 
objection had been made, and if such ob¬ 
jections were to be made at the time, >t^ 
extremely probable that the Distnct Ma- 
gistrate would have been approached by Mr. 
Buchanan or Mahomed Din. Mahomed m 
or applicant would have approached Mr. 

Buchanan. ^ ^ ^ 

Even in the memorial to the Local Govern¬ 
ment, there is no speciBc information as o 
what the alleged mistranslation consisted ot. 
and no such is given till four aays before the 
hearing of .he petition. It seems to me that 
even if the case was re-opened, the statemeii 
of the Malay witnesses made before 1 

trict Magistrate could not be disregarded on 

the ground that there has been false 
tation but that they would still have to be tak 
into consideration together with any grounds 
there are for thinking that here been 

false interpretation and that these « « 

of the slenderest nature, indeed of so '®c^®dible 
a nature that I think that they ®boald be 
practically disregarded. I arther np to date, 

there have been no speciho » ^ f 

whether any, and if so, what 

Ainah’s deposition to the District Magistrate 

are rncorreotly translated. In the copy o the 
memorial, the allegation seems to be couhned 

to Fatima’s evidence. ^ „„:fa 

1 now come to a consideration of the meiits 

of the case. In arguing them. Counsel referred 

not only to the trial record of the inquiry 

before the District Magistrate bat also to the 

process record and more especially to the 

Police papers. It was not suggested that any 

fresh evidence or facts are foithcoming othei 

than those that appear on the recot-d. 1 wil 

first deal with the charge of rape. I he hrat 

witness for the prosecution was Amah and 

her examination-in-ohief was as follows; — 

Deposition cp Witness No. 1 for the Pro- 
secOTION.— The witness having been duly 
affirmed says— 


My name is Ainab 
My age is—don t know 
I am by race a Malay 
I profess the Mossalman faith 
1 was born at Pulo Ton Ton. 
My Father’s name is Malasa. 
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“I was left by ray mother at Mr. Clarke a 

house. Me Son who lives there said she would 

adopt me. I stayed at Me Son s house for 


three weeks; then Captain ^IcCoiraicc took 
U 10 to his bouse. I was ouisuie the house 
when Captain MeOormick lifted me 
carried me all t.oe way to hia house, ihis 

was a short rime after the lamps weie lit m 
the evening. When we got to tl.e house he 
closed up all the lower storey ami put n.e m a 
room I was kept in this room all mght and 

the door was locked on me. This was in the 

dining loom I slept in the dining room all 
Dio-ht and next morning C apiaui McCormick 
came downstairs and I said 1 would go home. 
The Captain said 1 must not go home. 

“The Captain then carried me upstairs ; 
this was early in the morning, and took 
me into a room and had intercourse with 
me 1 cried : then tlie Captain took me to 
the bath room and put medicine on my 
private parts. This medicine was red. He 
put some grains in a vessel and then poured 
water on and it became led. riie medicine 
was applied by means of a long kmd of rope 
stiing which had a hole in it (Pressed fuither 
as to the kind of implement used, witness 

describes something which 1 take to be a 

syringe). He gave me this medicine im¬ 
mediately after having intercourse with me 
upstairs. I was then taken to Ma Pe Yin a 
hou-se, and I arrived there about 7 in the 

morning. 

“I stayed in Ma Pe Yin's house about 
a fortnight. Ma Pe Yin used to give me 
the same kind of medicine as Captain Mc¬ 
Cormick did once a day. 1 was also given 

medicine to take inte.nally from a bet- 

tie containing white medicine. While L 
lived at Ma Pe Yin’s bouse, I nursed the 
baby. I said I wanted to go borne, but 
Ma Pe Yiii said 1 musii’t leave the place. 

I did not go to Captain McCormick’s 
house again. My mother never came to see 
me when I was at Ma Pe Ym s ho^use. 

I was finally taken away from Ma Pe lins 
house by the Inspector. 1 now live at 
Pulo Ton-Ton in the house of my aunt Fatima 
(my mother’s sister), who is married to a 
Siamese whose name I don’t know. I am 
contented there. I am now free from 

disease.’’ 

The next witness was Daulat Ram. 
This witness said that Ainah was suffering 
from rupture of the hymen and the orifice 
of the vagina was slightly lacerated. He 
went on to say: “The girl has been pro- 
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bably raped. I should .say some man has 
had connection with her and parthal pene¬ 
tration enough to rupture the hymen has 
akeu place. I hare rather modiBed my 
opinion given on the 18th July to Mr 
Sherard (see Police papers) upon sub.sequeut 
examination of the girl. I then said’tlmt 
the discharp was not due to hurt; now 
as the discharge went away of itself 

probably proceeded from the rupture of 
he hymen.” On the 18Mi July, this 
witness IS recorded as having said to the 
0 ice. In my opinion, penetration of the 
male organ t. e., the penis into the vagina 

have tak' tl^estion could not possibly 

have taken place as she is too young and 

sLlity but^'h i^" 

with as rh been tampered 

sa d that th He also 

^idthat the discharge was not due to hurt. 

He never said then that there was any 
aceration of the orlBce nor did he say so 

■“ “"P'iPf. ‘■ePPrt. He also seems to have 
changed his opinion on a very important 
point and that is whether there'^ eouM 
have been penetration or not. Fatima in 
her stateinent the next day said: “J was 
not minded to make a case over this but 

feon° tofd Sub-Assistant Sur- 

geon told me I must make a case.” This 

affid"a°^t°"n statements which in her 

credit nT ‘^'PPPP®'^ completely 

credit Daluafc Ram and go believe him 

McP° satd in Sessions Trial No. 41 that 
McCormick had told him that \f„ • 

owed him (McCormick) Rs. 600. Be tFat 

as It may, Daulat Ram’s evidence nuN 

‘'‘’® '’PPP'’'* there 
could have been sexual connection with Ainah 

resulting m partial penetration sufficient to 

M^rf «P stated rhat L 

May as far as he remembered, he gave Me 

Cormick a bottle of Aletris Cordial used 

for uterine diseases in women, and a douche^ 

He went on to sav_ nh;M« j «^ucne. 

Saffer f^r^rr. ^'T do sometimes 

safter from purulent discharges. Such 

digcharges occasionally proceed from worms 

to ““PiP“P'‘°P®® ‘‘Pd talking of the injury 

to the hymen, hes aid-_ Tf u 

by the inserlion of any hard suh 

It might be caused by tl 

of a glass syringe. ’The^ orffice Z'T 
vagina might be lacerated by the same 
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It might be caused by masturba- 


means, 
tion,” 

The 
plicant 
follosvs 

SIst AfJGDST 1911. 


next witness 
and mother. 




e 

o 


tie 

V *«« 

U CQ 

a 2 

u o 
a 


was Fatima, the ap- 
Her statement is as 

xr ^>1 £ — Deposition of witness 

1 ^0. UJ for the prosecution. The witness, 
having been duly affirmed, says— 

My name is Fatima (i). 

My age is—doesn’t know. 

1 am by race a Malay. 

1 profess the Miissalman faith ^ 

I now reside at Pulo-Ton-Ton.' 
lam by oceuption a cultivator. 

My father’s nameis—doesn’t know. 

I dV"ot\nTw'lilht'\ 1 ; 

was to look nf? ‘'^P 

at Pulo Tou t ’’ she stayed 

£ f“j 

her. AboItT'’^ oouldu’t keep 

her over to Me^^Son^^ ^ ‘‘'“''‘p'* 

1 tben'’V'ent ^ away °lt“thi Z 
husband was too ilf' . '^1 '“®’ 

then asked Patim! *P'‘"p hi8 bed. I 

8 i8ter, to go anT husband’s 

Fatima riil^n Ainah, bat 

said on hlr r Amah and 

kicked by Pa '■®*^.°vn that she had been 
time! 1 was bm At this 

move about. Wher' I fcouldn’t 
ohild-bed, I went to 

reported tho ° ^ mtona Point and 

Officer and asked *lii t'’® Sub-Divisional 
back for mo . j ^ child 

Police bronght^°A* Inspector of 

had been o-fir she 

plained that sh Ainah com- 

and that she I s P“®®"“8r from illness 

McUormiok’s .ho^ illness at Captain 

oi^ormioka ,house. Captain McCormiok 
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had had intercourse with her and given 
her disease. I then took Ainah to the 
hospital and asked for medicine for her. 
The Sub-Assistant Surgeon told me to 
keep Ainah in Victoria Point for about 
six days and he would give her tnedicine 
to cure her : and so I kept Ainah^ in 
Victoria Point and had her treated. That 
is all. While Ainah was in the hospital, 

I went to Mahomed Din and asked him 
to make a case for me. I wanted to make 
a case of it because unless my daughter 
was declared innocent in a Court of Law, 
she would be ex-cominuuicated on account 
of having had intercourse with Captain 
McCormick. It was Mahomed Din who 
told me this. 

Ckoss-examinep by Coort. —It IS two 
months since I gave Ainah to Me Son 
She came to McCormick’s house about 
hfteen days after I gave her to Me Son. 

1 know that you U e., myself) stayed at 
Palo-Ton-Ton when Captain McCormick was 
away. Ainah came to McCormick’s house 
before you stayed at Pulo-Ton-Tou. I did 
not come and complain because I was 
heavy with child and couldu’b move about. 

I did not dare to ask anybody else to 
complain as 1 was very poor^ 1 asked 
Fatima (ii) and Biba to go and complain 
to the Deputy Commissioner, but they said 
they were afraid. Mahomed Din knew of 
Ainah being at McCormick’s house when 
the Deputy Commissioner was at . ulo- 
Ton-Ton. 1 asked Mahomed Din to go : he 
said he could help me and would go. But 
whether he did or not, I can’t say. 1 
afterwards went and complained at the 
Sub-Divisional Officer’s house at night. 

Cross EXAMINED.— Mahomed Dm and 

Basiah andTu Mi Vein went with me 
I asked the Sub-Divisional Officer to get 
me back my child. 1 said that McCormick 
had had inteicourse with my daughter. 
(Witness is here pres-.ed to say how she 
knew this when she had not seen her 
daughter: gives no satisfactory 
Although I had known that 1 could take 
action under section 552, Criminal Procedure 
Code, to get my child back, I should still 
desire to prosecute Captain McCormick for 
rape and abduction as I was told by tny co- 
religiomete that if I didn't, I shonld be 
ex-communioated. I was told this by 

Mahomed Din, Baseh and La Wi. 


Cross exuhned by acodskd.— 1 have no 
property. My husband had had healtli before 
he died. 1 do not enjoy very good health. 1 
have si.x children. I find a difficulty in 
keeping ray children. 1 have given away 
three or four of my children 1 put Ainah to 
dance in the pire on thi.s accnunt. For this 
reason 1 gave Ainah to Captain McCormick 
about two years ago. I received frequent 
presents of money, rice and food while she 
was in McCormick’s house. I had nothing 
to complain of in tlie way she was treated 
before. Cassini did not give me presents of 
food about the time of ray continement. 
McCormick treated me very well before. I 
did go back satisfied when CaptainMcOornnck 
told me that lie was looking after nii child 
and treating her well. It was Me Son who 
suggested that I should send Fatima to ask 
for the return of the child. 1 told Son 
what Fatima told me about being kicked when 
she got back. Me Son said tliat she dare’nt go 
either. I did not send anybody else to ask 
for the child. I was not pariicularly anxious 
to have her back. It was about fifteen days 
after sending Fatima (ii) to McCormick’s 
house that 1 went to see the Sub-Divisional 
Officer. I had never been to his house be¬ 
fore. It was Mahomed Din and the Sub- 
Assistant Surgeon who first sugge.sted that I 
elnuld visit the Sub-Divisional Officer's house 
at night. I went to the Sub-Divisional 
Magistrate at night and next day put in a 
petition. I consulted Mahomed Din before 
going to the Sub- Divisional Officer first of all. 

I got my child back the day after complain¬ 
ing to tlie Sub-Divisional Magistrate, 
^iahoraed Din never told me not to put the 
child in Me Son’s house. It is not permitted 
by Mussulman custom to give a child away to 
a person of another community. My husband 
had gonorrhcoa and 1 have never caught it 
from him. I know the witness Ma Me. I 
have pounded rice with Ainah at her house. 
I did ask for gonorrhoea medicine from Ma 
Me, but I said it was for my husband, 
not for Ainah. I did not get the 

medicine. My daughter has never com¬ 
plained to me of difficulties in passing her 
water. Me Son did not tell me that Ainah 
had venereal disease after I banded her over. 
Baseh and Mahomed Din were present when 
Ainah told me that she had been raped by 
McCormick and the blood bad come. It was 
in a bouse in Victoria Point that she told us 
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this. The rnspec^o^ handed over Ainah at 
his hoQse. I did not at once ask my 
daughter what liad happened; when we got 
to the house, she told rae of her own accord. 
I epent about Rs. 25—;^0 on my hnshand's 
funeral. This was subscribed by my father 
and Mahorael Din, I also sold a buffalo. 
Me Son did not give anything. I did not 
Captain ^[cCormick for a subscription. 
Neither Masalara nor Matapah were present 
■when 1 gave over Ainah to Me Son. 

By Court.— Ainah stayed in Captain 
McCormick’s house about two months I 
think about two years ago. I took her away 
as my relations accused me of selling my 
children. For no other reason, Ainah has 
slept away from home dancing with the pioe 
company. My relatives looked after her. 1 
did not go with her. I am not afraid* of 
trusting Ainah in such company. 

Read over and acknowledged correct. 

G. P. Andrsw,— 21-S 11, 
District Magistrate. 

rATIMA (0, UB*C4LLED, ON OATH, STATES _ I 

was not minded to make a case over ’this 

but Mahomed Din and the Sub-Assistant 

Surgeon told me that I must make a case. 

1 did not know that the child was ill when 

she was in my bands whether she went danc¬ 
ing in a pioe or nob. 

Read over and acknowledged correct. 

G. P. Andrew,— 22-8-11, 
District Magistrate. 

Ihe next two witnesses were Fatima (ii) 
and Biba. They depose to going to McCor¬ 
mick to ask for the child and to bis refusing 
to give her up. driving them away and kick¬ 
ing Fatima. B.ba does not in her deposition 
go 80 far as Fatima (ii). It was objected that 
tne District Magistrate did not consider the 
jacket bespattered with paint. 


The next witness is Clarke and it is ob- 
jeoted that, as he was clearly a defence wit¬ 
ness, he ahimld not have been examined at 
this stage. The objection that he was not 
cross-examined cannot stand as the record 
shows that complainant was offered cross-ex¬ 
amination. There is no substance in the 
other objection. The District Magistrate 
was inquiring into the truth or otherwise of 

^ecomplaint. It w«a his own inquiry asthe 
Police bad made up their minds that there 
was no case. He had to examine all those 
who knew about the matter and it seems 
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immaterial under the circumstances at which 
stage they were called as long as opportunity 

tor cross-examination was allowed. Clarke 
pve evidence in favour of McCormick stat- 

ing that It was at hi.s request that McCormick 

took Amah to cure her of a disease in her 
private parts. 

The next witness is Me Son. She has 
been believed by the District Magistrate and 
It 1 ., objected that she i.s untrustworthy, and 
that her 6rst statements should have been 
gone into. I think that the objection is well 

founded. Her evidence is to the effect that 

McCormick with her consent took away the 
child so that It could be cured of its disease. 
Her erst statement on the Uth July to 
bheraid when he went to get the child was 
that her mother told her that she had taken 
the child to John’s house as she wished the 
child to live with John and his wife. On the 
^Ist July, when examined by the District 
Superintendent, she is recorded as having 

modi6ed her statement and saying: “Ainah 

stayed with me foi about a fortnight when 
one uignt while Captain McCormick was 
alk.ng to Mr Clarke and I wa,s upstairs at 
the f'lue, she (Amah) went away with him.” 
She should certainly have been asked about 
these discrepant statements and asked to 
explain them and if she could not do so 
satisfactorily, the failnre to do so should have 
been considered in deciding on the credibility 
of her statement or otherwise. 

The next witness was Ma Pe Yin. She in 
her evidence said that Ainah was sent to her 

by McCormick who told her that there was 

something wrong with her, that he found she 
had a discharge and treated her for it. The 
same objection is taken with regard to this 
woman s evidence as with regard to Me Son 

Sh ’ n founded. 

ffrs alleged statements. To Sherard she 

had^ Aiuah’a mother 

had brought her to her (Ma Pe Yin) to look 

to I ®“^hter bat she then is recorded 

to have said that the girl was suffering from 

gonorrhoea. On the 19th July, she is record- 

not rVi f District Snperintend- 

anrJ o ^ ^ came to McCormick’s house 

snfF t * saying that she was 

saffer.ngfrom a woman’s disease. It was 

Mcclltck littid tTt Z^dld tr kntw 
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ViMo brought the girl to Ma Pe Tin, and that 
this had been corrected to; I brought her 
and that there was a subsequent correction 
to “it was I who first brought her” and that 
this should be inquired into and brought 
into evidence. 

The next witness is Ma Me. She did not 
give any relevant evidence. To the Police 
she did not give any evidence in favour of 
the prosecution. Her statement was in 
favour of the defence. The next witness was 
Haji Rahirn. He was believed by the Dis¬ 
trict Magistrate. He says that Amahs 
mother was his wife’s sister and that se^ven 
days before Ainah was handed over to Ma ^on, 
her father told him that she was suffering 
from venereal disease. It is now objected 
that this man is no relative of Fatnna and 

was an employee of McCormick. There is 

some ground for thinking from the Police 
papers that this man was employed by 
McCormick to do contract worrc. 1 he recoid 
does not show that applicant had an oppor¬ 
tunity given her to cross-examine him and so 
his statement must be discarded. If appboan 
was given an opportunity, there has been an 
error in not noting it on the deposition. 

The last witness was Mahomed Dm. _ If® 
Bays that when the Deputy CommisB.oner 
was staying at Pulo-Ton-Ton, and from the 
Sessions Trial No. 41 record this was in 
April, he went to see him on businesa and as 

he returned home, he S,iw Fatima who told 

him that her daughter was being kept at 
McCormick’s house, that they would not give 
her op and that she wished to report tins to 
him. He told her to make her complaint at 
Victoria Point and they parted compauy. He 
took Fatima to make her complamt on 12th 
duly. He was there when the child was given 
to the mother and when the child was taken 
to the hospital. He allows that Government 
has given McCormick his land. The witnesses 
not examined were Rahim. SahUt, Bedin, 
Basir and Sunani, Ngwe Byuand Shean Gee. 
Rahim is Biba’s husband and ^e. to the 
Police, corroborated his wife and said that 
Ainah was healthy when handed over to 
Me Sod. For reasons I shall give, 1 do not 
see how his evidence would have he ped the 
case. Being a man, how could he know 
Ainah's state of health? Sahuta evidence 
does not seem to mo to help the case. He 
says that he met McCormick carrying Amah 

to his house. He knows nothing of the 


circumstances under which Ainah left Me 
Son and does not say that Ainah was object¬ 
ing. Sunani and Basir depose to Ainah’s 
parents making a report to Masalarn, the 
headman, shortly after McCormick took Ainah 
to the effect that he had ab«iucted their 
daughter, lu view of Fatima’s deposition 
and Mahomed Din's cmnection with the 
case—matters info which I will enter later —I 
do not thmk that their evidence wouhl have 
mafctially lieiped the case for i he prosecution, 
Shean Gee’s statement is of the vaguest 
description and Ngwe Byu describes how 
applicant and her husband came to the Court 

at Victoria Point about April and said that 
McCormick had taken their child to his 

house and would nob give her back and that 

he was afraid to complain. He says the 
man came again a niocth afterward.s and 
went away after waiting for some lime. 
Bedin was Clarke’s cook and says that he 
knew the girl was ill, when at Me Son’s he 
saw her longyi had wet stains on it and that 
McCormick took her away telling Me Son 
that he wanted some one to teach him Malay. 
His staieraent supports the defence rat ler 
than the prosecution as it assumes an implied 
consent of Me Son when McCormick took 
the girl. There is one other witness who 
was not examined and that is Dr. Evers. I 
think that he certainly should have been 
examined but that it is not essential that he 
should be examined now. He examined the 
girl on the 29th July and his report is as 
follows*.— 

From Dr C. G. Evers, Civil Surgeon, 
Mergui, to the Sub- Divisional Magistrate, 
Victnria Point, —dated the 29th July 1911. 

“Reference your letter No. 778, dated the 
28th July 1911. I examined the girl Ainah 
on the morning of the 28tdi July 1911. Judg¬ 
ing from her physical development and 
the number of her teeth, 24. in number, 

I am of opinion that she is between 11 and 12 
years of age. She is childish in form, 

manner and appearance. 

“The breasts are not developed and there is 

no hair on the pubes. There was no purul¬ 
ent discharge from the vagina. 

“The hymen was ruptured. 

“The vaginal canal was narrow and admit¬ 
ted the first two digits (points) of the index 
finger (lubricated) with some difficulty and 
gave rise to pain which made her cry. I was 
not able to introduce the finger further, as the 



15S 


INDIAN OASES. 


FATIMA V. CAPTAIN MCCORMICK. 

girl coaid not bear the pain. I was able to 
touch the tips of the cervix (neck) ot the 
wo-nb with the two digits intrjduc?d. The 
vaginal canal was probably a little m^re 
than two inches long. 

“The vaginal canal is, in niy opinion, too 
narrow and too short to admit the full 
length of the male generative organ. 

‘ I am of opinion, therefore, she could not 
have lived as a prostitute. Your letter is 
herewith returned.” 

If he had been examined it seems very 
probable that he would have said the 
penetration was impossible and that would 
have finally disposed of the question of 
rape; but supposing he had said that 
there could be partial penetration, even then 

would a prima/-icie case of rape be estab¬ 
lished? 

To review the evidence, the child Ainah 
reached her mother on the 4th July. N'o 
complaint of rape is lodged with the Sub- 
Divisional Magistrate until the night of 
the 6th July. Was it natural conduct on 
the part of the mother to wait for two 
whole days before she allowed her child 
to complain ? Mahomed Din is with her 
when it is laid. JIahomed Din has taken 
the greatest interest in this case. He allows 
that Government has given McCormick his 
land. Though the child is said to have been 
kidnapped in April, no complaint is laid 
until July. The reason given is that appli. 
cant was confined of a child aud that the 
father died. But the ordinary woman in 
this country as a rale does not take long 
over her confinement. And then again 
Mahomed Din knew in Apiilas it was then 
that the Deputy Commissioner was staying 
at Pulo-Ton-Ton. He must surely have had 
free access to him. Since he took such au 
interest in the case in the end, why did he 
not do so in the beginning ? May not his 
inflaenoe explain the evidence of Sunani 
Basir and Ngwe Byu if it is correct ? 

He was perhaps preparing the case against 
the man who got his land. Asaumiog that 
Ma Son, Ma Pe Yin and McCormick have 
lied as the papers show, is that sufficient 
to establish a prima facie case of rape against- 
McCormick ? I think not. A j^ima fa7e 
case must be established on good and credible 
evidence on the part of the prosecution and 
where is it? Not only is the report made 
very late after the girl reached her mother- 
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bat when it is made, it, on the face of it 
gives a most improbable story. After this* 
when she is examined by the District 
Magistrate, she gives a story that is very 
dilterent especially as regards times. There 
seems to be no donbt that she was treated 
tor a discharge in her private part. She 
says so and, so does the defence bat 
Danlat Rams evidence shows that this 
discharge need not have come from sexnal 
intercourse It is also shown that the 
hymen could have been ruptured from other 
causes than sexnal connection and in the 
p.esent case the child seems to have been 
doQched_ There is no evidence to show that 
the discharge was the result of gonorrhcea. 
Me Sons statements in Court to the 
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the evidence on the record of the District 
Magistrate’s inquiry or on any evidence that 
can farther be put on to it as disclosed by the 
other papers on the record. 

As regards the case of kidnapping, to eatab* 
lish it must be evidence that the minor was 
taken out of the keeping of the lawful guar* 
dian without her consent. Now Ma Son was 
clearly one of the lawful guardians. Is it or 
can it be shown that Ainah was taken out of 
Ma Son’s keeping without her cinsent ? M i 
Son said at the inquiry she consented. Can 
it be assumed, that, as she told lies before, 
she did not consent ? 1 do not think so. 

If she had told lies, it goes to show that her 
evidence is untrustworthy. If so, it cannot 
be proved out of her mouth that she did n'^t 
consent. By ray finding on the first charge, t 
have found Ainali herself untruthful. The 
mere fact that McCormick refused to give her 
up to Fatima (ii) and Biba and also the ap¬ 
plicant, if he did so, does not show that he 
took her witliout Ma Son's consent. The fact 
that he so behaved, if he did, may go to show 
that his behaviour was due to Ma S)n s con- 
seut. If he had not got Ainah for a lustful 
purpose (and I have held that there is no 
ground for charging him for such a purpose), 
then why was he treating her as it seems 
clear he did ? Does it not make his defence 
probable ? and if his defence is true, is it not 
very probable that he had the girl to treat svit h 
Ma Son’s consent even though for some purpose 
of their own, he, Ma Son and Ma Pe Yin tried 
to conceal tlje true facts at first? As far as 
Ma Son is concerned, I cannot hold that any 
prima facie case of kidnapping is established. 

The argument was then raised that, as 
soon as Ma Sou parted with the child, the 
natural guardianship of the mother arose and 
McCormick kept the child from her—that the 
mother was always the natural guardian even 
when the child was with Ma Son—that Ma 
Son only had the child for a liraitsd purpose. 
Adopting this view and assuming that the 
position of applicant, Ma Son and Ainah was 
a position analogous to that of a parent, 
school mistress entrusted with a child, and 
the child itself, according to the agreement 
come to between applicant and Ma Son, I 
think that it may be taken applicant dele¬ 
gated to Ma Son the power to keep Ainah in, 
or restore her to health, and that being so, I 
do not think that in any case McCormick com¬ 
mitted kidnapping, if witli Ma Son a consent 


he took the girl to cure her. If he took her for 
an unlawful and immoral purpose, I think that 
he would have been guilfy of kidnapping, as 
her mother never parted with the possession 
of her child to allow Ma Son complete control 
of the girl ; but in .such a case, section 378 
would be applicable and as I have held, there 
is no evidence to support a charge of an un¬ 
lawful and immoral purpose. 

The last consideration is whether Mc¬ 
Cormick comitted kidnapping by detaining 
the girl in his possession. Fatima in her 
deposition says that when she asked for the 
child, McCormick refused to give her up 
saying tliat she was happy and well fed, ami 
so she went away satisfied. This was quite a 
different story to what she said in her cmi- 
plaint, when slie said that McCormick's boy 
said that he had given oi'ders that no one 
was to enter or they would be beaten or shot. 
She also said in her deposition. 1 was not 
minded to make a case over this but Mahomed 
Din and the Sub-Assistant Surgeon told mo 
that I must make a case.” “I should si ill 
desire to prosecute Captain McCormick for 
rape and abduction as I was told by my co¬ 
religionists that if I didn’t I should be ex¬ 
communicated. I was told this by Mahomed 
Din, Basil' and La Wi.” Then there is for 
consideration the great delay in rnakirg 
the complaint, a delay not, in my opi¬ 
nion, accounted for by the father dying and 
the mother being confined of a child in the 
interval, the more specially as Mahomed Din 
was conversaid with the circumstances from 
April. I do not think it is even sliown 
that Fatima was non-consenting. If it took 
place, fliere was a visit of Fatima (ii) and 
Biba; but if McCormick liad the consent 
then of Ma Son and the mother, tlie fact that 
he did not hand the child up to Fatima (ii) 
and Biba would not in itself make him guilty 
of kidnapping. They were not the child’s 
guardians. If he did treat them in the 
manner alleged, I am in no wise desirous of 
defending his conduct. It is for this Court 
to consider merely whether he was commit¬ 
ting any criminal offence with regard to the 
child Ainah. I would hold that there is no 
prima facie'' case of kidnapping made out 
or that can be made out against McCormick. 

There remain the other allegations to be 
dealt with ; they are 

(1) That the proceedings before the Dis¬ 
trict Magistrate are illegal ah initio ; 
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(2) That he shoald not ha^e dealt with the 
case as he was a friend of McCormick; 

(3) That he prejad^ed the case and should 
not have put McCormick on bail. 

The hrst allegation ivS based on the provi- 
sions of secMon 526 (8) of the Code of 
Criminal Procedure. N'ow this sub-section 
does not apply to the case as far as the 
petition on page 4 of the Record is c)n- 
oerned. The petition is not worded in the 
terms of section 526 (8). It was presented 
to the Sub-Divisional Magistrate of Victoria 

Point in the mouth of July. More-)ver. by 
section 526 (8) the powers of adjournment 
are to be exercised so as to allow a reason- 
able time for the application being made, 
etc., before the accused is called on for his 
defence. Here the accused never was called 
on for his defence. The applicant now says 
that she objected on the day of the hearing. 
In S. T. No 41, Mr. Andrew said: “They 
never put in a single application in my 
Court bearing on the question.” Applicant’s 
bare statemeut after this length of time has 
no weight. The argument that the 
proceedings are bad ab initio cannot, there¬ 
fore, prevail. 

The next point is that the District Magis. 
trate should not have dealt with the ^ase 
as he is a friend of McCormick. I think 
that considering the petition at page 4 of 
the Record was before him, the District 
Magistrate should have asked applicant be¬ 
fore he began the case if she desired a trans 
fer and told her that, if she did, she would 

have to apply to this Court, and given her 
time to do bo. 

He could have asked her at Mergui or had 
her asked at Victoria Point before they all 
came up to Mergui. 

But as to whether he should not have 
touched the case himself, [ think that it 
was a matter between himself and his con- 
Boience. If he considered that he cmld not 
have dealt with it impartially, he should 
of course, not have touched it, but if he 

considered he ould, as far as the Record 

u u No 41 goes. I can see no reason 
why he should not have dealt with it. He 
says:— 

“I always had work in connection with 
Mc..;ormiok8 grants and other grants down 
Pulo-Ton-Ton way and also in connection 
with laying out the Dads. etc. There are 
no dak bungalows betweeq Victoria Point aud 


Maliwun. There is not a single Pongyi 
Kyaung or Zavat on the way. There are 
no houses or Ziyats for a Europeau except 
planters^ houses. There are about 30 
planters in the Mergui District. I have 
stayed in every estate iu the District. I 
have stayed in every planter’s house in the 
District.” 

The allegations that the District Magis¬ 
trate prejudged the case seem to me to be 
quite unsubstantiated. The letters that 
passed between him and his Commissioner, 
Exhibits 1, 2, and 3, so far from showing 
that he prejudged the case go to show that 
he decided to hold a magisterial inquiry 
himself. His letter was written on the 
facts before him at the time he wrote it. 
The telegrams show that he even tried to 
get legal assistanca for applicant. Exhibit 
H is quoted as showing that he prejudged 
the case. I cannot agree. He had to make 
up his mind in accordance with the Oora- 
raissioner’s decision on the papers before 
him at the time; bub that does not mean 
that he could not approach the case with an 
open mind and decide on the evidence 
before him. One might as well say that a 
Sessions Judge always prejulges the oMd 
as he reads the committal rec3rds and 
Police papers before hearing the witnesses. 
He must form opinions after d)ing so; but 
he keeps an open mind and simetimes finds 
things turn out quite different to what be 
expected. 

Lastly, 1 am unable to see that he was 
wrong in releasing McCormick on bail. An 
inquiry was going on under section 202, 
Criminal Procedure Code, and though the 
warrant was issued by the IMagistrate, the 
District Superintendeut wired that he had 
no objection to bail. McCormick was a 
European and there is no proper provision 
for the custody of under-trials at out- 
ebations. 

It was finally urged on us that if we found 
no ground to re-open the inquiry under sec¬ 
tions 376 aud 363, yet that offences were 
established under section 311 or seotiou 35 4, 
Indiau Penal Code. 

As regards section 3il, Indian Penal Code, 
the remarks I have made go suffioieutly to 
show that I do not cousidar it proved that 
there was any wrongful resbrianb. 

1 have found b>th Ainah and her mother 
uatrastworthy and that it is not shown that 
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Ainah was not with McCormick and Ma 
Pe Yiu without Ma chon’s and tlie appli* 
cant’s consent. 

As regards a cliarge under section dS-i, 
Indian Penal Code, ^loCormick iii the 
Police papers is recorded as having stated 
that he personally examined Ainah, and his 
statement in Court may perhaps be held to 
be an admission that he did so. It is not 
quite clear. In my opinion, if he did do so, 
he committed a very grave indiscretion and 
his conduct is quite indefensible; but tlie 
question is wlietlier there can be established 
a case against him under section d5t, Indian 
Penal Code. That section i?; 

Whoever assaults, or uses criraiual force 
to, any woman, intending to outrage, or 
knowing it to be likely that he will thereby 
outrage, her modesty, shall be punished etc.” 
If bis story is correct and there seems to 
be a great likelihood that it is, there was no 
intention to outrage. The other essential 
'‘knowing it to be likely etc.,” may be said 
to be present if it could be shown that 
Ainah was non-consenting. In all criminal 
force there must be force without the persoii's 
consent. And the question here is whether 
Ainah consented. Section 90 says:—' A consent 
is not such a consent as is intended by any 
section of this Code, unless tlie contrary 
appears from the context if the conseut is 
given by a person who is under twelve 
years of age.” The question, therefore, is 
whether Ainah gave a free consent. Her 
age seems to have been between 11 and 12 
years and so she would be capable of 
giving an intelligent consent. Her own state¬ 
ment is incredible and so nothing is to be 
obtained from it towards drawing an in¬ 
ference. If McCormick took her to treat 
her and she went willingly as seems to be 
probable, it is extremely probable that she 
consented to his action especially considering 
the evidence that he had had charge of her 
two years before. One of the essentials of 
criminal force would then be absent and 
there would be no offence under section 354, 
Indian Penal Code. 

In the result, I would dismiss the applica¬ 
tion. 

Ormond, J.—My view of the facts is shortly 
this;—No credence whatever should be 
given to the affidavit alleging wrong inter¬ 
pretation and which is filed 15 months 
after the case. If the allegation were 


true, Mahomed Din and Mr. Buchanan 
\rho were abiut the Court premises would 
undoubtedly have been informed and would 
have represented the matter to the District 
Magistrate; and in her memorial to the Local 
Goveinment which was diafted by her 
Advocate when she came to Rangoon, Fatima 
would have categorically mentioned the 
statements in her depo.sition which she did 
not make, and would have stated iti effect 
what her correct answers were. 1 can 
understand an unscrupulous interpreter 
inserting a not” in the answer—"I was 
particularly anxious to have her back”—but 
Fatima in her affidavit denies making any of 
the eight statements to the Court as recorded 
in her deposition at the close of her evidence 
on the 2lst July And although in the 9th 
para, of the petition to this Court, Fatima 
states that she objected to the interpreter on 
the ground of his being a paid servant or 
agent of McCormick's, no allegation is made 
there against him of falsely interpreting. 
Moreover, if the interpreter falsely represent¬ 
ed Fatima as saying that she gave the girl 
to McCormick about two years ago, why did 
he not represent Ainah ho gave her evidence 
on the same day as making statements to 
the same effect? There can be no doubt 
that Mahomed Din is the prime mover in 
this prosecution; and as Government had 
given McCormick his land, there can be 
little doubt that he bore him a grudge. 
He is a well-to-do man and there is no 
reason why this application for revision 
should not have been made long ago. 

An insight into the case may be gained 
by comparing Mahomed Din’s evidence as to 
Fatima’s attempt to get the girl back when 
the District Magistrate was staying in 
McCormick’s house, with the statements 
and evidence of Fatima on the same point: — 
Mahomed Din states that he went to see the 
D. C. (i. e., the D. M.) that he met Clarke 
there and on his way home he met Fatima 
crying by the roadside and she told him that 
her daughter was being kept at McCormick’s 
bouse and they would not give her up, and 
that she wished to report it to him and that 
he told her to make her complaint at "Victoria 
Point. Fatima in her complaint on the 12th 
July and also in her statement to the 
Police on the 13th July says that she went 
to McCormick’s house to report the matter 
to the D. 0. but was prevented from doing 
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80 by Clarke; and on the way home, she met 
Mahomed Din and told him how she was 
prevented. On the 20th July, she states (to 
the Police) that she went to see the D. C. 
in McCormick s house but Clarke prevented 
her from seeing him, and later on she states 
that she met Mahomed Din on the road. 

On one occasion when she was going to Ma 
Pe Yin s house (t.e., a different occasion) 
when she asked him to go along with her 
and help her. he told her to go by herself as 
he was afraid.” And on 2lst August to the 
Magistrate, she says:—“l did not come and 
complain to you (the Magistrate when Mc¬ 
Cormick was away) because I was heavy 
with child and could not move about, 

Mahomed Din knew of Ainah being at Me- 

Cormick’s house when the D. C. was there. 

I asked Mahomed Din to go; he said he 
could help me and would go—but whether 
he did or not I can’t say.” Now if Fatima 
had in fact gone to see the D. C. at Mc¬ 
Cormick’s house and had been frustrated by 
Clarke, she would undoubtedly have remem- 
bered it when giving her evidence to the 
Magistrate: but it seems to me to be clearly 

a piece of fabricated evidence learned up by 

the 12th July and forgotten by the 21st 
August and Mahomed Din must have originat¬ 
ed It. The D. C. was at McCormick’s house 
for four days in April and Fatima’s child was 
not born until the 10th or 12th June. Fatima 
did not try to get her daughter back when 
the D. 0. was at McCormick’s house* she 
could not, therefore, have been really anxious 
to get her away from McCormick. The reason 
•why the complaint at the instance of Mahomed 
Din was, not filed sooner was, 1 think 
because the father Malassa whilst he was 

ahve refused to make a case saying that the 

child could live where she liked. There 
seems to be no reason why Me Son should 

have made a statement to that effect (iu 

her evidence to the Magistrate) unless it was 
trae. 


Now as to the charge of rape, the case f 

was handi 

over in good health to Me Son with who 

sho stayed 10 days to three weeks: th 

McCormick then took her away and rap, 
her, thereby giving her gonorrhoea and Ih; 
she was then handed over to Ma Pe Yi: 
The medical evidence and statements she 

llth fsln f discharge on th 

14th or 15th July which might have bee 
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gonorrbee^; that her hymen was ruptured 
which might have been caused by partial 
penetration of the male organ or by any 
bard substance, e. g., the nozzle of a douche 
etc.; that the injuries must have been inflicted 
more than 15 to 20 days before the 14th July 
but that it was impossible to tell bow long 
before. Even if the girl was in good health 
when she went to Me Son, the injuries etc., 
might have been inflicted whilst she was 
at Me Son’s before McCormick took her away. 
There is only the girl’s evidence to implicate 
McCormick, and her complaint and evidence 
are so inconsistent and contradictory on 
material points that it would be altogether 
unsafe to place any reliance on them. On the 
other hand, the fact that the girl had stayed 
with McCormick for two months about two 
years previously when her mother took her 
away, only because her relations accused her 
of selling her children, would go to show 
that on this occasion McCormick in taking 
the girl was actuated by philanthropic 
motives, viz., of curing her 

The fact too that no complaint was laid un¬ 
til two days after the girl had been restoied 
to her mother, is not what one expects if iti 
were a true case. Fatima in her complaint 
of the 12th July says she wants her daughter 
back so as to be able to tell whether she has 
been meddled with. The natural thing to 
do would have been to have ascertained from 
the girl what bad happened and then at once 
to have filed the complaint; and the medical 
examination would have followed. Mahomed 
Din, who was present when Fatima filed her 
complaint on 12th July, was also present 
when the girl was restored to her mother at 
the Inspector’s house on the evening of the 
14th July; and from the record in the Arnold 
case to which Counsel has referred (for the 
purpose of showing facts which could be 
proved if this application were granted), 
it appears that Air. Buchanan was also 
present; and he there says that Fatima 
immediately insisted upon a medical examina¬ 
tion. Ainah in her deposition says:—* I did 
not tell my mother what had happened to me 
before I was taken to the hospital . . it 
was the doctor (Sub-Assistant Surgeon) from 
whom my mother got her information.” 

As to the charge of abduction:—If the 
charge of rape is not supportable, the story 
of the defence must, 1 think, be accepted; 
*.c., that AlcCormick took the girl in order 
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to cure her. The girl tiad been given to 
Me Son foi- so long as Me Son should 
remain in the neighbourhood — an indefinite 
period. Fatima had given away tliree or four 
of her children and liad giveu Ainah to 
McOorraick two years previously. Counsel 
for the petitioner admits that Me Son must 
have connived at or consented to tlie taking 
away of the girl by McCormick, and Me* 
Cormick might reasonably have supposed 
that Me Son had authority from the motlier 
to give him the girl on this occasion in order 
to be cured of her ailment. And the mother, 
thougli she knew a day or two afterwards, 
that McCormick had taken the child, made no 
real attempt to get the child back until 
after the death of her husband, when she 
was prevailed upon t") do so by Mahomed Din. 
In my opinion, if this application were grant* 
ed, there would be no reasonable possibility 
of the prosecution obtaining a conviction on 
either of the above charges or for any minor 
offence; and I would dismiss the application. 

As to the Magistrate not transferring the 
case and not giving the prosecution an oppor¬ 
tunity of obtaining an order for a transfer 
from the Chief Court:—no doubt, if the Magis¬ 
trate had asked the complainant if she wislied 
to make such au application, it would have 
tested her 6on'i fides but it is sufficient to say 
that the prosecution bad ample time after it 
was known that the Magistrate was to take 
up the case, to apply to the Chief Court 
for a transfer, and no appHcalion was made 
to the Magistrate at or before the hearing for 
an adjournment to enable the complainant 
to make such au applicat.on. The other 
points have been fully dealt with by my 
learned colleague Mr. Justice Hartnoll with 
which 1 agree. 

Twomey, J. —I concur generally in the views 
expressed by my learned colleagues. I wish 
to add a few remarks on some of the salient 
points which it is desirable to emphasize. 

In the first place, tlie delay in applying for 
revision of the District Magistrate’s order of 
23rd August 19H throws grave doubt on the 
applicant’s good faith. She is a poor jungle 
woman and a widow ; but it is not the case 
that she was unsupported. Ou the contrary, 
it is clear that her well-to-do co-religioniata 
helped her freely throughout the proceedings. 
She and they must have learnt soon after 
McCormick’s discharge that the only way 
to get the case re-openod was to present an 
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application to this Court. The delay of 
neatly a year betrays Mie inherent weakness 
of t’ne case against the accused ; and we 
cannot overlook tlie significant fact that the 
application was tiled only after the prosecu¬ 
tion in the Arnold case had begun. In view 
of this delay, it would manifestly be unjust 
to hai'ass the accused by a fortlier inquiry 
into tlie charges against him unless we had the 
strongest grounds for thinking that a mis¬ 
carriage of justice occurred. 

As regards the interpreter Moosajee, T find 
it impossible to believe that Fatima raised 
any objection at the time. If she really 
feared that Moosajee, by reason of liis business 
relations with McCormick, would misinterpret 
her evidence, she would not have contented 
lierself with protesting to the District 
Magistrate in Malay a language which, she 
knew the District Magistrate did not under¬ 
stand, but would have represented the matter 
through Mahomed Din or Mr. Buchanan. 
In any case, she would have made her 
objection known to the District Magistrate 
immediately after her examination. Mr. 
Andrew's evidence in tlie Arnold case shows 
that no objection to the interpreter was 
made by Fatima or anyone else. I can only 
regard the allegation as the result of an 
after-thought. In her deposition to the 
District Magistrate, Fatima made many 
admissions damaging to the prosecution, and 
to challenge tlie correctness ot the interpreta¬ 
tion was the only \vay to destroy the effect of 
these .admissions. 

Fatima’s allegations that she begged 
the Deputy Commissioner not to try the 
case and that he stromed at her, are not 
probable. In this matter also, it is unlikely that 
she would have contented herself with an oral 
application to the District Magistrate. There 
was ample time to put in a formal application 
under section 526, Criminal Procedure Code, 
and from the neglect to do so, the District 
Magistrate had good reason to believe that 
the complainant acquiesced iu his hearing the 
case. It is true that at that time he had the 
two petitions, one in Malay forwarded by 
the Sub-Divisional Magistrate and one in 
Burmese forwarded by the Commissioner. 
He ignored these petitions, and he explains 
that he did so because he did not regard them 
as genuine, at any rate so far as Fatima 
herself was concerned The District 
Magistrate’s ^iew on this point is supported 
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by Fatima’s own evidence in the Sessions 
Inal. Ihe petiHoos purport to bear her 
cross marks; but in her evidence she said that 
she put her thumb marks on them after 
d.ppmer her thumb in some “medicine.” 
they bear no thumb impression.s and it 
seems doubtful, therefore, whether she really 
saw them at all. It may well be that they 
were sent by Mahomed Din and the other 
signatories to the Malay petition of their own 

accord It IS clear that the District Magistrate 

was not moved to postpone the inquiry under 
section 5.6 with a view to an application for 
transfer being Hied in this Court. 

But, assuming that in view of the two 
petitions he ought to have asked Fatima if 
she wanted a postponement for this purpose. 
It 18 desirable to consider whether there was 
any prospect that such an application to this 
Court would have been successful. The onlv 
grounds for such an appliuatiou would be 
that the District Magistrate was a close friend 
oMcormicks and that the District 
Magistrate, after saying he would employ a 
Pleader for 1 at.ma, failed to do so. She may 
not have understood that the District 
Magistrate’s failure to engage an Advocate for 
er was due to the Commissioner’s refusal 

to sanction the expenditure. But she prob¬ 
ably did understand it for the Sub-Divisioual 
Othcer was asked to acquaint her with the 
fact on the 12th July. At any rate, she had 

TishTd? H Magistrate 

She Id r assistance. 

She and her friends had ample time to 

engage an Advocate at Mergni. To my mind 
It would be absurd to hold that the circum¬ 
stances could give rise to any reasonable appre¬ 
hension that the District Magistrate would 
not deal impartially with the case. Second, 
ly, as regards the District Magistrate’s 
friendship with the accused, the rela¬ 
tions between them were investigated in 
the Sessions case, King-Empevor v. ArmH 
U), where this matter was directly in 
issue. It may be assumed that if the Chief 
Court had made inquiry into the matter 
on a petition for transfer, the facts proved 
in the Arnold case would have been 
brought to notice and nothing more. From 
Mr. Andrew s evidence it appears that he 
was on tbe same footing with McCormick 

as with the 20 or 30 other planters in tht 

distnot. Mr. Andrew mad^ • i » 

U) 5 Bur. L. T. 239; 13 Or L J 877 
17 lud. Caa. 813. ' ^ 129; 
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acquaintance ’‘‘iu the course of official 
business. He stayed in McCormick’s 
bung’alow once for four or five days when Mc- 
C'irmick was absent in Penang^. The 
ab.sence of dak bungalows, Zayats and tbe 
like accommodation renders it necessary for 
the Deputy Commissioner to accept the plan¬ 
ters hospitality. Mr. Andrew had in fact 
stayed from time to time with every planter 
in the district. It is plain that there was 
no suen intimacy as would render it 
improper for the District Magistrate to 
hold the preliminary inquiry. To decide 
otherwise would be tantamount to pre¬ 
venting the District Magistrate from inquiry 
into criminal charges against any of the 
planters in his district. On the facts 
elicited in the Arnold cise, I think this 
Court would have refused an application 
for transfer. There is nothing in the facts 
to show that the District Magistrate was 
likely to be prejudiced iu McCormick’s 
favo^ur, and, furthermore, any apprehension 
on batimas part that the District Magistrate 

was so prejudiced would in the circumstances 
be unreasonable. 

At the hearing, it was suggested to us 
that the District Magistrate prejudged the 
case and iu support of this argumeab the 
earned Advocate pointed to the telegraphic 
correspondence between the District Magis¬ 
trate and the Commissioner about the 
employment of a Pleader for Fatima. The 
District Magistrate recommended that a 
leader should be retained because "the 
complainants are ignorant people and require 
assiatauce.” He told the Commissioner 
that he did n^t thiok the rape charge 
could be substantiated, but that the charge 
o abduction remained. He was directed 
not to employ an Advocate "if he believed 
the rape charge to be false.” He there- 
Informed the Sub-Divisional Officer that 
the Commissioner declined to sanction the 
employment of an Advocate for the pro* 
^cution. We are asked to infer that the 
istriot Magistrate believed the charge of 
rape to be false before he began the 
inquiry. Mr. Justice flartuoll has dealt 
with this matter and 1 agree in his 
remarks. Mr. Andrew had to decide pro* 
visionally on the records before him. He 
constrned the orders as prohibiting the 
employment of an Advocate unless tnere 
appeared to be a prima facia case of rapQt 
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He had the Police inquiry and the Police 
Superintendent’s report that the case was 
falxse. It was plain that if the OommivSaioner 
had that report before him, he would have 
definitely refused to sanction exoendhure 
for a Pleader and the District Magistrate 
rightly decided in the circumstances that 
he had no authority to incur the expenditure. 
His letters and telegrams to the Com¬ 
missioner show that so far from prejudging 
the case, he preserved an open mind and 
kept hi.s judgment in suspense until he 
examined the witnesses himself. 

The action of the District Magistrate in 
ordering the release of the accused on bail 
is also referred to as indicating prejudice. 
Mr. Justice Hartnoll has dealt with this 
point and I have only to add that the 
warrant of arrest was clearly unnecessary. 
There was no reason to fear that McCormick 
would abscond, and ^Ir. Buchanan’s letter 
of 19th July (the date of the warrant) to 
Mr. Finnic shows that the warrant was 
issued for no such reason. That letter 
bears out the view of the Police Super¬ 
intendent that Mr. Buchanan had “lost his 
head.” Mr. Buchanan clearly suffered from 
the delusion that McCormick was too 
dangerous a person to be left at large and 
that if not kept under look and key, he 
would go about shooting people with his 
revolver. It is clear I think that the Dis¬ 
trict Magistrate had abundant reasons for 
ordering the man’s release on bail. 

There are other oircurastances which 
strongly confirm the view that the District 
Magistrate was anxious to probe the facts 
carefully and to do justice. When the Police 
report came before him, it was open to him 
to dismiss the complaint under section 203, 
Criminal Procedure Code, on a consideration 
of the complainant’s statement on oath and 
the Police papers. 

In the circumstances, the decision of the 
District Magistrate to hold a judicial 
inquiry himself was certainly not that of 
an officer who had prejudged the case. 
The benevolent, if mistaken, effort ^ to 
obtain sanction for a Pleader for Fatima 
is a farther indication of his impartial 

attitude. 

Turning to the actual charges against 
McCormick, I think it is evident that he 
at first made false statements in defence 
tp the Police. He denied bringing the girl 


Ainah to his hoas9. The witnesses Ma 
Son and Ma Pe Yin also told lies on his 
behalf when they were first examined. 
McCormick, no doubt, got wind of the 
impending charge of kidnapping and perhaps 
feared that it would be sutBcieut for a 
conviction to prove that he took the girl 
away even though he did so with the 
intention of treating her medically. His 
first impulse was, therefore, to deny taking 
the girl at all. It is at least doubtful 
whether his contradictory statements to the 
Police would be relevant against, the accused, 
and in any case the lies he told the Police 
are not really material now. He admitted 
to the Magistrate that he took the girl 
away, and the essential question is as to 
his intention iu doing so. If he took her 
for an improper purpose, it would be 
kidnapping even if Me Sou consented. For 
that would be a violation of the mother 
Fatima’s right as natural guardian. In 
making over the child to Me Son, it cannot 
be presumed that Fatima gave Me Son 
authority to part with the custody of the 
child for improper purposes. If, on the 
other hand, McCormick took the girl, as 
he says he did, merely to treat her medically 
for a certain discharge, that would not be 
an infringement of the natural guardian’s 
right, for it may be assumed that Fatima 
would have approved of it. The case, 
therefore, stands thus. Either Me 'ormick 
took the child intending to subject her to 
sexual intercourse and did actually outrage 
her, or else he took her with the lawful 
purpose of treating her medically. In the 
former case, the charge of kidnapping 
would fade into insignificance beside the 
more heinous charge of rape ; while in the 
latter case there would be no kidnapping at 
all. In other words, if the charge of rape 
fails, the charge of kidnapping also falls to 
the ground. 

In support of the rape charge, we have 
the girl Ainah’s own statements and the 
medical evidence. Ainah on different occa¬ 
sions gave different and conflicting accounts 
of the circum.stances of the alleged rape and 
she is plainly an untrustworthy witness. The 
evidence of the medical officer, Daulat Ram, 
at the magisterial inquiry favours the view 
that the girl was raped by some one, but it is 
open to strong suspicion as it is inconsistent 
with earlier statemenlB of the same witness. 
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in which he said that penetration could not 
have possibly taken place as the gfirl was too 
young. He did not qualify his earlier state¬ 
ment by saying that partial penetration 
could have occurred. He merely said that 
the girl might have been “tampered with” 
as the byraen was ruptured, adding that the 
insertion of douche would account for this; 
the Civil Surgeon was not examined by the 
District Magistrate, but his letter (o the 
Sub-Divisional Magistrate on 29th July shows 
the nature of. the evidence he would be pre¬ 
pared to give. His opinion was that complete 
penetration was impossible. His remarks 
as to the pain caused merely by inserting 
the finger suggest further that even partial 
penetration would result in serious injuries 
to so young a girl and it is hard to believe 
that all trace of such injuries would have 

disappeared even after the lapse of three or 
four months. 

It is equally hard to believe that if the 
girl had been treated by McCormick in the 
manner described by her, the matter could 
remain secret for seveial months, or that 
the whole neighbourhood would conspire 
to shield MoCoimick from punishment. 
During the period of three months or longer 
which Ainah spent at Ma Pe Yin’s, there is 
DO proof beyond the girl’s bare statemeut 
that she was under any restraint. During 
part of that time McCormick was away at 
Penang, and he asked the Deputy Commis¬ 
sioner to occupy his empty bungalow', a 
strange act of bravado on McCormick’s part 

if the girl Ainah was then recovering fiom 

the effects of rape in Ma Pe Yin’s house 
close by. Fatima’s alleged visit to demand 
the girl would be before McCormick went 
to Penang but would be after the alleged 
rape. Fatima did not press her demand 
when McCormick assured her that Ainah 
was happy and well fed with him. The 
Deputy Commissioner actually stayed at the 
house for a few days while Ainah was at 
MaPe Yin’s. No body said a word to him 
about Amah. Mahomed Din. who was 
on the worst of terms with McCormick 
saw and spoke to the Deputy Commissioner 
but mentioned nothing about this case 
of kidnapping and rape althongh he knew 
that Ainah was at Ma Pe Yin’s place then 
and must almost certainly have known if the 
girl had been outraged. If there had been 
any foundation for such a charge. Mahomed 


Din would not have been slow to inform the 
Deputy Commissioner for McCormick’s dis¬ 
comfiture. 

Seeing that the girl herself is untrust¬ 
worthy, that the evidence as to her physical 
state is insnfScient to support a charge of 
rape, and that charge is, moreover, improbable 
in itself, I think the District Magistrate was 
right in disbelieving it. The charge of rape 
being untrue, there is nr adequate reason to 
reject the accused’s explanation that he 
brought the girl to hi.s house to treat her 
medically. This explanation accounts for all 
the facts proved in evidence. In considering 
McCormick’s motive in taking the child, it 
must be remembered that according to the 
record the child was given to McCormick 
'by her mother about two years earlier and 
that the child then stayed two month.s with 
McCormick. She was withdrawn from Mc¬ 
Cormick s care only because Fatima's rela¬ 
tions accused her of selling her children. 
It is not suggested that McCormick had any 
improper motive in taking the child on that 
former occasion when she was only 9 or 10 
year.s old. So also there is no prima facie 
probability that he acted from an improper 
motive in the present instance. McCormick’s 
conduct in examining the girl privately de¬ 
serves strong condemnation but I am unable 
to see that it amounted to a criminal offence. 

1 agree with my learned colleagues and 
with the District Magistrate in thinking 
that the charges against McCormick origi¬ 
nated in^ the breast of Mahomed Din who 
bore McJormick a grudge. It appears that 
Ainah s father Malassa refused to bring a 
charge against McCormick; but after Malassa’a 
death, I'atima was persuaded by Mahomed 
Din to lay a complaint. She was in great 
straits at the time and would be specially 
susceptible to Mahomed Din’s intluence. 
She admitted to the Magistrate that it was 
Mahomed Din’s icflaence. She admitted 
to the Magistrate that it was Mahomed 
Din and the Sub-Assistant Surgeon, 
Daulat Ram, who prevailed on her to take 
proceedings. She was not particularly 
anxious to get her daughter bac'a as she 
was too poor to support the child. She 
had no mind to bring a case against Mc¬ 
Cormick at all. She was told if she did 
not do so, her co-religionists would ex-com- 
maoioate her for allowing her daughter to 
stay with McCormick. She, therefore, brought 
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the charge of kidnapping egged on by 
Mahomed Din and two days after the 
recovery of the child, she broueThr. the charge 
of rape under the same influence. Fatima 
was nothing bat a puppet in the bands of 
Mahomed Din who played upon her fear.s 
and thereby for motives of his own induced 
her to bring these charges. 

I concur in thinking that we should 
dismiss the petition without calling on the 
respondent to show cause. 

Fetition dismissed. 


BOMBAY HIGH COURT. 

Criminal Reference No. 13-t op 1912. 
November 28, 1912. 

Pre^ew/:—Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR — Prosecdtor 

versus 

CHENNAPPA BASAPPA— Accdseo. 

Botnhay Prevention of Gambling Act (IV of 1887), 
8. 12 a)—Public place—Murgi'Stoami Math at Ilaveri. 

Tlio iliirpi'Swami Math at Ilaveri, in the Dhar* 
war District of the Bombay ProsidcDcy whioli is en¬ 
closed ii* a compound wall, is off the highway, 
is managed by a Swami ns trustee for the Lingayot 
community who has power to keep people out if he 
chooses, and is nob a public place within the moaning 
of section 12 (a) of the Bombay Prevention of Gambl¬ 
ing Act, 1887. 

Criminal reference made by the District 
Magistrate of Dharwar. 

GROUNDS—“The whole case turns on 
whether the Murgi-Swami Math at Haveri 
is a public place within the meaning of 
section 12 (a) of the Act. The Math is 
enclosed in a compound wall and is off the 
highway. It is managed by a Swami pre¬ 
sumably as a trustee to the Uingayet com¬ 
munity and though it is open to all Lingayets 
and to other castes subject to certain res¬ 
trictions, it is apparently the fact that the 
Swami can keep people out if he chooses. 
In Emperor v. Hussein Noor Muh\mmed (1), 
Jenkins, C. J.. has laid it down that a 
public place means *a place of the same 
general character as a road or thoroughfare.’ 
A Math such as is described above can 
hardly be said to partake of such general 

(1) 8 Bom. L. a. 22; 3 Cr. L J. 216; 30 B. 348. 
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character. The case, therefore, does not fall 
under section 12 of tlie said Act.” 

JUDGMENT.—^Wg agree with the learned 
District Magistrate that the Alath in which 
the card-playing in this case was carried 
on cannot be regarded as a public place 
within the meaning of the Bombay Preven¬ 
tion of Gambling Act IV of 1887. We 
must, therefore, set aside the convictions 
of the accused aud direct their acquittal 
and discharge. The fines, if paid by them, 
should be refunded to them. 

Conviction set aside. 


LOWER BURMA CHIEF COURT. 
Criminal Appeals Nos. 5U to 518 of 1912. 

August 19, 1912. 

Presen/:— Mr. Justice Hartuoll and 
Mr. Justice Young. 

PO LAN AND OTHERS—Accqsed—Appellants 

versus 

EMPEROR— Prosecutor- 

Penal Code (Act XLV of 1860), xs. 71, 361. 365, 387 

_..lb(/ 4 rn'oH in order to extort moneij— Wrongful confine’ 

inent nece.<snnj contfcgnence —^[urder not necessary — 
Ridatives put in fear of death to abducted person in 
order to extort money -Seixirate sentences. 

Wliero a person is abducted in order tliat money 
may bo o.Ktorted from his relatives, a conviction under 
section 365 of the Penal Code would be justifiable, 
because though the main object was to extort money, 
yet it necessarily followed tlmt the abductor had the 
intent to secretly and wrongfully confine him. Sec¬ 
tion 361 of the Penal Code would not apply, as it does 
not follow as a matter of course that the abducted 

person was in danger of being murdered. And if, in 

order to comi)el the relatives of the abducted person to 
ransom him, they are put in fear of death of the victim, 
the provisions of section 387 of the Penal Code would 
bo applicable. But, regard being had to the first part 
of section 71 of the Penal Code, separate sentences 
cannot bo passed under both sections 365 and 387 of 
the Code. 

Queen-Empress r. Aw Wa, 1 L. B. R. 33, followed. 

Courts mast administer the law as they find it, 
though punishment provided by law for a crime may 
bo insufficient. 

JUDGMENT. 

Hartnoll, j.—O n the night of the 4th 
increase of Pyatho last (23rd December 
1911), Maung Pein, son of one Maung Tun, 
and Maung Tun’s cooly Maung Po Lin 
were sleeping at Maung Tun’s threshing 
floor outside the village of Kayu-chaung 
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when they were seized and blindfolded 
by a gang of men and taken away. After 
going some little distance, ilanng Po Lin 
was released with instructions to go to 
Maang Rein’s father Maung Tun, and to 
tell him to bring Rs. 3,500 to Titidusan. 
Maang Po Lin told Maung Tun as requested 
Manng Tun relates how be went to Okkan 
and borrowed Rs. 2,000 on the 5th increase. 
1 he next day—the 6th increase—he went 
to .itidusan with the Rs. 2,000 bat found 
no one. He went again in the evening 
without result. On the 8th increase. Tun 
Hla and Nawa brought him three threaten- 
ingleltens, two of which Tun Hla states he 
found on Manng Tun’s land fastened in a 
cRft bamboo and one of which Nawa states 
that he found near his threshing floor, 
the one Nawa found threatens Nga Rein 
with oeatli unless the ransom Rs. .3 500 

The other two purported to 
Nga Rein though they were 
handwriting and are to the 
lie will have to die unless 
ransomed Maung Tun made another 
attempt by going to the place appointed 
-Gindeilcsan-but nothing transpired. 
Ibe same night, owing to the action of 
Maung Shwe Ya, Ywathguyiof Sibin, a 
village in the vicinity. Maung Rein was 
rescued. There was a hut outside Sihin 
occupied by another Maung Tun the 
inmates of which Maung Shwe Ya suspect, 
ed. He made inquiries accordingly. |n 
the evening of the 8th increase, he saw 
appellant Maung Shein in the village and 
questioned him. Maung Shein is the 

Ta7“ Tun’s Wife-the Maung 

Tun who lived m the suspected hut 

t^nfh ® Ya had information that on 
the 8th increase he had been with three 
other occupants of the hut. Maung Shein 
then admitted that he, Po Lan, Ya Gyi 
Po Thwe, Pan Nyun and Po Kyaw had 

abducted Maung Pein, that he and Ya Gyf 

Po Lan, and Po Thwe had gone to demand 

the ransom and that Pan Nyun was 

watching Maung Pein in the Kangale 

jungle. Maung Shwe Ya sent out a party 

^ arrest Pan Nyun and 6nd the bov 

This party did not 6nd the boy at tife 

spot indicated m the Kangale kwin but 

on the way they met Pan Nyun Po Kv. 

and Shwe Nynn Gyi ThLl 

i. I . j «u uyi. inese men wpr<» 

taitento Maang Shwe Ta. Pan Nyun and 


Po^ Kyaw were arrested. Shwe Nyun 
Gyi offered to point oat the boy and was 
sent off with a party to do so. He 

pointed out Maung Pein who was in the 
bed of a creek about 100 feet from where 
the first party had already been. The 
lad was in a sitting position with his arms 
Led tight behind his back round a sapling. 
He was blindfolded and insufficiently clad, 
t was the cold weather. He was in a 
jfreat state of exhaustion He lost his 
senses before he reached the village, and 
certain of the witnesses think that he could 
not ^have survived much longer. Maung 
Po^ Kyaw has been offered a pardon and 
he incriminates the appellants. Shwe Nyun 
Gyi also incriminates Po Kyaw and Pan 
i yun , but there is reason to think as 
le pointed out the lad that he was con¬ 
cerned. Po Kyaw’s wife Ma Pwa Thin 
ao . aung Tun, the occupier of the house, 
also incriminate the appellants. At Sessions, 
i aung Tun did not do so except by im¬ 
plication ; but before the Committing 
i agistrate he did and his deposition before 
le atter Court was admitted as evidence 
at the trial under section 238 of the Code 
ot Ciiminal Procedure. Now Po Thwe 
and Pan Nyun are Maung Tun’s sons. 

o Kyaw is his son-in-law. Maang 
bhem ishia wife^s cousin. Po Lan and 
la (jyi are his coolie.s. Po Lan, Ya Gyi, 

AuV live in his hut 

and Po riiwe m a hut near by. Nga Shein 

bved in the neighbouring village of Sibin, 

j clearly in the crime for he 

pro lice on the 9th increase a concertina 
and urnbiella taken away when Nga Pein 
was a ducted. I can see no good reason 

that Po Kyaw has eub- 
9 an la y told the truth. There must have 
een a gang to have taken away the two 
naeo. x ga Shein when questioned im¬ 
plicated the same men as Po Kyaw. When 
nis^tormation was acted on, Pan Nyun and 
t'o Kyaw are found near where Nga Pein 
was recovered. It is natoral that those who 
lived with Po Kyaw and his relatives 

should be involved, A handkerchief left at 

the scene of the abduction is identified by Po 

f l°^6psndent witness, as belonging 

0 o we. It is of a distinctive character 
aving a crochet border. I believe Manng 
Ann 8 statement made before the Commit- 
agistrate. He is not likely to have 
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implicated hia sons, cousin and^ coolies 
unless they were in the abduction. As 
regards Ma P»va Shin, it must he re¬ 
membered that, though she is Manng Po 
Kyaw the informer’s wife, she is sister to 
Po Thwe and Pan Xyun and related to 
Maung Shein. The defence is a denial but 
it is not substantiated in any trustworthy 
manner. It seems to me proved that all 
the appellants took part in the abduction 
of Maung Fein and in the subsequent 
extortion. As regards the extortion, sec¬ 
tion 34 of the Indian Penal Code applies. 

Maung Po Lan lias been convicted under 
sections 36 i and 3S7 of tlie Indian Penal 
Code He has been previously convicted 
under sections 379 and 380. and lie was 
sentenced to transportation for life for each 
offence, the sentences to run coucurrenily. 
The other four appellants have been con¬ 
victed under section 364 of the Indian I enal 
Code and sentenced to transportation tor 

life. . 

Section 364 is in the following terms: 

“Whoever kidnaps, or abducts, any person 
in order that such person may be murdered, 
or may be so disposed of as to be put 
in danger of being murdered, shall be 
punished with transportation for life, etc., 
etc.” In tlie present case, it has been 
found that appellants abducted Maung Pewi 
in order that he might bs so disposed of 
as to he pub in danger of being murdered 
After the most careful consideration, 1 
have come to the conclusion that the 
section is nob applicable. Maung Pein was 
abducted in order that he might be held 
to ransom. If it was a nece.ssary on- 
sequence that he would also he so dis¬ 
posed of as to be put in danger of being 
murdered it might be held that there was 
the double intent and that section .ib-i 
would apply as well as one of the ex¬ 
tortion sections when the demand for ransom 
came to be made. For instance in this 
class of crime which is of recent grow h 
in Burma, there is always present the 
intent to cause the person abducted to be 
secretly and wrongfully confined and so 
section 365 can always be held to apply 
as well as the appropriate extortion sec¬ 
tion, for it is always a necessary con- 
sequence of the abduction. But it is nob 
a necessary consequence of tlie crime t a 

the yicbim is always in danger of being 


murdered, and so that intent has always 
to be proveil. Unfortunately, the character 
of the crime is such that victims are 
sometimes murdered owing to such reasons 
as the victim identifyingthe abductors, or blie 
abluctirs being enraged at not getting the 
ransom requireil; but it cannot be said that the 
abduction is always in order to murder or so 
dispose of as to be in danger of being mur¬ 
dered. Tliat may be an indirect consequence 
in certain instances. The main object of the 
abduction is in order to obtain money. In 
a case I decided a few days ago. a little girl 
was abducted and kept liidden in a forest the 
whole day. She was released in the evening 
wlien ransom was paid. As far as the 
evidence went, she was never in danger of 
being murdered liuring the period of Iier 
incarceration. I am, therefore, unable to hold 
thao section 36i is applictblo in this case. 
Maung Pein wasablucted ia order to extort 
ra>ney from his reliMves and as it did mb 
follow as a matter of course that he was in 
danger of being murdered, the onviction 
under section 361 cannot, in ray opinion, 
stand. A convicMon. however, under section 
365 is justifiable as though the main object 
was to extort m>:iey yet it necessarily 
followed that the abductors had the intent 
to .secretly and wrongfully emfine him. Bub 
under section 365 the maximum sentence 
is seven years’ rigorous imprisonment and 
according to the learned Sessions Judge 
such a term is not sutfinent in a cisa of 
tills nir-ure. U- is, therefore, a question for 
consideration as to whether another section 
as well as seoBon 365 cannot be made 
applicable to Maung Va Gyi, Pan Nyun, 
L^o Tawe and Nga Shein so that an extra 
sentence can bo impisod on then. Thoy 
were charged under secUon 387 and that 
section is clearly applicable to them. Its 
terms are: “Whoever, in order to the 

committing of extortion, puts or attempts 
to put any person in fear of death, or of 
grievous hurt to that person, or to any 
other, shall be puuislied, etc. etc.” and 
extortion for the purpose of this case is 
“Whoever intentionally puts any person in 
fear of any inji^y to thab person, or to any 
other, and thereby dishonestly induces the 
person S) put in fear to deliver bo any per¬ 
son any property commits exbortion.” The 
four men can clearly be convicted under 

section 387; but the question arises whether, 
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having in view the provisions of section 71 
of the Indian Penal Code and the explana¬ 
tion to sectif-n 35 of the Code of Criminal 
Procedure, two sentences can be passed. The 
question was discussed in the Full Bench 
Ruling Queen-Empress V. Aw IFa (1). The 
first part of section 71 of the Indian Penal 
Code is: ‘Where anything which is an 
offence is made up of parts, any of which 
parts is itself an offence, the offender shall 
not be punished with the punishment of 
more than one of such his offences, unless 
it be so expressly provided.” In the pre¬ 
sent case, was the abduction a part of the 
offence under section 387? The abduction 
was iu order to commit extortion. It com¬ 
menced the process of putting Maung Pein’s 
relations iu fear of death to Maung Pein 
and to my mind is part of the facts con¬ 
stituting the offence under section i87. 
Illustration (6) to section 383 is very 
apposite in considering the present facts. 
I would, therefore, hold that the facts of the 
case come within the rule stated in the first 
part of section 71 of the Indian Penal Code 
and that being so, there cannot be separate 
sentences passed under both sections 365 
and 387. It may be that the appellants 
other than Po Lan in the present case and 
persons charged in similar cases may not 
receive sufficient punishment for crimes of 
this nature and in this respect I am inclined 
to agree with the learned Sessions Judge 
for in the present case Maung Pein was 
wrongfully confined for four days and nearly 
died and in similar ones there is grave 
danger of murder and sometimes murder- 
but the Courts can only administer the law 
as they find it. If the State considers the 
punishment for this kind of crime iusufficient 
there can be legislation. 

I would reverse the conviction on Maung 
Po Lan under section 364 and set aside the 
sentence passed on him under that section. 

I would confirm the conviction on him under 
section 387. As he is liable under section 
75 of the Indian Penal Code to enhanced 
punishment and appears to have been the 
ring-leader in this crime, I would confirm the 
sentence of transportation for life passed 
under section 387. As regards Po Thwe 
Pan Nyun, Ya Gyi and N^ga Shein, I would 

(1) 1 L. B. B. 33. 


alter the ciuvictious on them to convictions 
under section .365, Indian Penal Code, and 
alter their sentences to sentences of seven 
years" rigorous imprisonment. 

Young, J.— I concur. 

Sentences altered. 


OCDH JQDICIAL COMMISSIONER’S 

COURT. 

CR[iiiNAL Application No. 40 of 1912. 

June 24, 1912. 

Present-. —Mr. Lindsay, J. C., and 
Mr. Rafique, A. J. C. 

SHEO PAL —Applicant 

versus 

EMPEROR— Opposite Partt. 

Crimiiuil Procedure Co'le (Act V of s. 413 — 

Joint trial by first class Magistrate —Appealable sentence 
against one oj accused—Right of appeal of other 
accused. 

If at a joint trial of two or more persona by a Brsfc 
class Magistrate, an appealable 8 entenC 3 is passed 
against any one of them, all the persons convicted 
have the same right of appeal even though their sen¬ 
tences may bo of the kind against which an 
appeal would be barred by section 413 of the Criminal 
Procedure Code, if the trial ha<l not been joint. 

Ba Thaxo v. Emperor, 9 Cr. L. J. 3o6; 4 L B. R. 
354, relied upon. 

Reg. V. Kalubhai Meghahhai, 7 B. H. C. R. 35, Cr., 
not followed. 

Appeal against an order of the Sessions 
Judge of Hardoi. dated 4th April 1912. 

Mr. .N. N. SinJn, for the Appellant, 

The Oo'^ernment Pleader, for the Crown. 

JUDGME?IT.—It appears that three per¬ 
sons, viz., Mohan, Jharnna and Sheopal, were 
convicted of theft under section 379, Indian 
Penal Code, by Shah Zahir A1 am, first 
class Magistrate, on the 29th of February 
1912. Mohan was sentenced to undergo 
three months’ rigorous imprisonment and 
Jharnna was awarded one month and Sheopal 
was fined Rs. 20, or in default was to 
undergo one month’s imprisonment. Sheopal 
preferred an appeal to the Sessions Court 
at Hardoi on the 3rd of April 1912, which 
was summarily rejected on the 4th of April 
1912, on the ground that no appeal lay 
from a sentence of fine of Rs. 20. Sheopal 
has filed the present application in revision 
under section 435 of the Code of Criminal 
Procedure. He challenges the order of the 
learned Sessions Judge and contends that 
an appeal does lie. The order of the lower 
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Court surarcarily reiectinfi: the appeal of the 
applicant was presumably passed under 
section 413 of the Code of Criminal Pro¬ 
cedure. It has to be seen whether that order 
can be justified on the laneuacre of the said 
section. A person convicted by a first class 
Magistrate has the right to appeal to the 
Court of Session under section 40S of the 
Code of Criminal Procedure. That right is 
limited by the provisions of section 413 of 
the Code. The learned Judge has construed 
section 413 to mean that where a person 
convicted by a first class Magistrate is sen- 
fenced to a fine not exceeding Rs. oO, the 
prisoner has no right of appeal even though 
his comrades in the trial with him may 
have been sentenced to imprisonment ex- 
ceeding one month or to fine exceeding 
Rs 50. The applicant, on the other hand, 
argues that, if seveial persons are tried 
jointly and convicted and one or more ot 
them are sentenced to imprisonment exceed- 
ing one month or to fine exceeding Rs. 
and others are sentenced to imprisonment 
not exceeding one month or to fine not 
exceeding Rs. 50, the latter also have the 
right of appeal. The contention for the 
applicant is based on the langmige ot section 
413 of the Code of Criminal Procedure. U 
is said that the law does int sav that a 
person sentenced to imprisonment for a 
terra not exceeding one month or to a hoe 
nob exceeding Rs. 50 is precluded from 
appealing but distinctly sets forth the 
sentence passed in the case as the test 
whether the case is appealable or not. It, 
therefore, follows that in the joint trial of 
several persons if one of them gets an 
appealable sentence, the others will have the 
right of appeal oven though their seiiteiicea 
may not impose imprisonment 
one month or fine exceeding Rs. 50. Ihe 
learned Counsel for the applicant in support 
of his contention relies upon the case of Hu 

TkdW V Emferor (1). In that case, a rull 
Rench of Chief Court of Lower Burma 
held that “if, at the joint trial of two or 
more persons by a first class Magistrate, an 
appealable sentence is passed upon any one 
of them, all those convicted have tlie same 
light of appeal, even though their sentences 
may be of the kind against which appeal 
would have been barred by seclian 413 of 

(1) 9 Cr. L. J. 356; 4 b. R* 354. 


the Code of Criminal Procedure, if they had 
been tried singly.” 

There is very little case-law on the point. 
We have been referred to only one case more. 
It is the case of lieg. v, Kolnbhni \leo}iahh<n 
(^). In that case, ilie Sessions Judge took 
the view that the applicant is contending 
for. But the High Court, without giving 
auy reason, revelsed the Sessions Judges 
order. 

We think that the Chief Court of Lower 
Burma has placed the right construction 
on section 413 of the Code of Criminal 
Procedure. We, therefore, set aside tlie 
order of the learned Sessions Judge and 
direct that the appeal of Sheopal be admitted 
and disposed of according to law. 

Order set aside. 

(2) 7 H. H. C. H. 3.5 Cr. 


LOWER BURMA CHIEF COURT. 
Criminal Miscellane ids A.^pl.catij.'J No 38 

(P 1912. 

September 1912. 

Present:— Charles FoX, Ki'., Chief Judge. 

G. W. HENDERSON—AccasED — 

Petitioner 

versus 

EMPEROR —Prosecutor. 

Criminal Procedure Code (Act V oj 1898J, s. 497— 
Bail .71 nnn-baduble cases—High Court's power to release 
on lail-Oeneral laio to be followed as a rule - Bx. 
ceptioual circumstances. 

Section 467 of the Criminal rrocoduro Coilo 
of *1868 says nothing about taking into considera¬ 
tion tho likelihood or unlikelihood of an accused 
person absconding, or any o( lier matter except whet her 
or not there are reasonable grounds for believing 
that the accused is guilty of the offence charged 

against liim. . . 

Mamstrates arc boui.d to follow tho provisions of 

section 497 in dealing witli the question of admitting a 
person to bail who is accused of a non-bailable offence. 
^ Although a High Court is not limited within tho 
bounds of section 407 and has absolute discretion in 
tho matter, yet as the Legislature has placed tho 
initial stage of dealing with crimes upon Magistrates 
and has in effect enacted that persons accused of 
non-bailablo offences shall bo detained in custody 
except when, in the opinion of tlio Magistrate, there 
are no reasonable grounds for believing that the 
accused has committed tho offence charged against 

him a High Court is as a rule bound to follow the 
general law and to depart from it only under very 
special circumstances, especially in tho initial stages 
of a case. 
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Mr. Dmcson, for the Applicant. 

The Oovernmert Advocate, for the Crown. 

JUDGMENT.—I understand tliat the ac¬ 
cused was arrested by the Police because the 
uttering: of four forged currency notes (each 
for Rs. 1,000) was traced to him. He is 
charged with an offence punishable under 
either section 4S9B or section 489C of the 
Indian Penal Code, He was brought before 
a Magistrate and the Police applied fora 
remand to complete their investigation. The 
accused applied to the District Magistrate 
to be released on bail pending the investiga- 
tion and trial. The District Magistrate re- 
fused the application. The part of the Ma¬ 
gistrates order which mentions that the 
accused had made contradictory statements 
appears to me to have been unfortunate, as 
possibly tending to prejudice the accused' in 
hia defence when he comes to be tried. U 
18 still more unfortunate that statement^ as 
to the accused having made contradictory 
statements, should have been published. 

1 he statements could only have been made 
to a Police officer or officers, and the law is 
that no self-incriminating statements by an 
accused to a Police officer, such as contra¬ 
dictory statements must tend to be, can be 
proved against an accused person at his trial. 

One of the offences charged against the 
Reused is non-bailable, consequently the 
District Magistrate was bound, under sec¬ 
tion 497 of the Code of Criminal Procedure 
to refuse to release the accused on bail if 
there appeared to him to he reasonable 
pounds for believing that the accused had 
hpn guilty of the offence charged against 

Dim, 

The other part of his order shows that the 
Magistrate considered in effect that the 
tracing of the four forged notes to the ac¬ 
cused afforded reasonable ground for believ- 

M i*® of fcbe non- 

bailable offence charged against him 

In my judgment, the District Magistrate 
was justiffed in his conclusion and in refusing 
to release the accused on bail 

Certain dicta of Judges in England on the 
subject of rele^ing on bail have been refer- 
red to as showing the governing principles 
on the subject, but in this country any case 
in which the subject arises must be decided 
in Magistrates Courts in accordance with 
what the Legislature has enacted in sec 
tion 497 of the Code of Criminal Procedurt 


until that section is altered by the Legisla¬ 
ture. The section says nothing about taking 
into consideration the likelihood or unlikeli¬ 
hood of the accused person absconding, or 
any other matter except whether or not there 
are reasonable grounds for believing that the 
accused has been guilty of the offence 
charged against him. 

It is no doubt, the case that a High Court 
19 not limited within these bounds, and that 
It has absolute discretion in the matter, but 
the Legislature having placed the initial 
stage of dealing with crimes with Magis¬ 
trates. and having in effect enacted that 
persona accused of non-bailable offences shall 
bs detained is custody except when there 
are in the opinion of the Magistrate dealing 
wi a case, no reasonable grounds for be¬ 
lieving that the accused has committed the 
offence charged against him, a High Court, in 

ray judgment, is bound to follow the general 
aw as a rule, and not to depart from it 
excep under very special circumstances, 
especially so in the initial stages of a case. 

I see no such circumstances in this case, and 
I dismiss the application. 

AppHcaiton dismissed. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1746 op 1912. 

February 24 1913. 
Present-.~Mr. Justice Holmwood and 

T . rn Chapman. 

JATINDRA NATH CHAKRA^^ARTI 

AND OTHERS—PETITIONERS 


versus 

emperor—Opposite Party 

Crmoiai Procedure Code (Act V of 1898 ) « *;22— 

viction Z'f- simultaneoushj xvith order oj con- 

viction^Nottce to accused if necessary. 

nniS essential in law that an order restoring 

U S b"; iu the actual judgment 

withoufr?it”f convicting in the case and 

been pXer" 

plffnod." 4 C. W. N. 30S, ex- 

JSefor^T 23 W. E. Cr. 54, followed. 

accused^ is made, the 

accused is m law not entitled to any notice. 
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Therefore, sucli au order pasaed-foor days after tlio 
conviction of au accused, on die express tinUn^s in 
thejud^nient without any fresh mitorialsand widiont 
any notice to the accused, is ooinpotent and net with- 
out jurisdiction. 

Rale against the order of the Depaty Ma¬ 
gistrate of ICrisHnrghar, dated Saptembsr 
19th. 1912, directing the Nazir to restore pos- 
session, under aeotion 522 of the Criminal 
Proesdara Code, to Poresh Nath Rakhit, of 
the disputed land from which he had baan 
forcibly dispossessed by Jotindra Nath Cnak- 
ravarti and other.s. 

Babas Atulya Ch iran Boss and Bir Bhuihan 

Dutt, for the Petitioners. , n v 

Bibas Manmo^h'i Nath Mukkerji and U. .V. 

Bogchi, for the Opposite Party. 

JUDGMENT.—This was a Rale upon the 
District Magistrate of Naddia to show caase 
why the order of the Deputy Magistrate of 
Ranaghat under section 522, Criminal I ro- 
cedure Code, should not ba set aside on the 
ground that it was pissed without any notice 
to the petitioner, and not simultaneously 
with the order of couviotiou. 

Were this a question of tirat impression, 
we should be inclined to hold that under the 
law as it now stands, no notice was neces¬ 
sary to the other side inasmuch as the order 
for restoration of possession arises immedi¬ 
ately out of the findings of the Magistrate 
in his judgment and is amenable to ap^al. 
Under clause (d) section 423, Criminal Pro¬ 
cedure Code, we should also be incaned to 
hold that the word “simultaneous must be 
taken to be equivalent to ‘ immediate m i.s 
real sense, that is, directly arising out ot 
the proceedings without any fresh decision 
on facts not before adjudicated upon bemg 
imported. It is obviously impossible that 
any two orders, whether delivered by word 
of mouth or in writing, can be in the physical 

sense simultaneous. 


R'lichani Bmiu (1), the Court held that au 
order under section 522 must be made 
simultane >usly with the order of convic¬ 
tion. No reason is given for their conclusion 
but Stanley, J.. who delivered the judgment, 
said that according to his reollection the 
question had orae before Prinsep, J., and 
himself and they held that it must be so 
made. The learned Judges say they are 
prepared to follow that ruling which is also 
supported by the view taken by the Sessions 
Judge who made the reterenee in the case 
of Ram Chan Ira Bornl v. Jity iwlna (2). 

Ao regards this, we may remark tliat, it 
does not appear that the unieported judg¬ 
ment was before the Court and the note of 
Sir Henry Prinsep in his Commentaries on 
section 522 of the Code of Criminal Proce¬ 
dure shows that he was of a contrary opinion. 
He says;—‘‘An order under section 522, Cri¬ 
minal Procedure Code, is not in continuation of 
the former proceedings of the trial, in which 
conviction was bad, and may be made on the 
appliertion of one of the parties after such 
conviction.” In the reference made by the 
Sessions Judge in Ram Chandra BoraVs case 
(2), after pointing out that there must be 
a limit to the time after which such an order 
can be passed, the learned Judge says:—“One 
very important reason in favour of taking 
this view is that whereas orders under sec¬ 
tions 517, 518 and 519 of the Code 
are subject to appeal, revision and reference, 
there is no such special provision with 
regard to an order under section 522”. 
This was held in the case of Ram Chandra 
Mib'try V. Nobin Mirdha (3), but it was point¬ 
ed out in the case of Gourhari Qope v. Alay 
Gopini (4) that this ruling is now obsolete 
as clause (d) section 423 of tlie present Code 
of Criminal Procedure provides for the mak¬ 
ing by an Appellate Court of any consequ¬ 
ential or incidental order that may be just 
and proper. 


The only qaestions thnt remain are whe¬ 
ther it is essential in law that the order 
restoring possession should find a P'“® 
the actual judgment and whether the de¬ 
fendants, by the subsequent passing of an 
order immediately arising oat of that jaig- 
ment without their knowledge, as is alleged, 
have been deprived of their right of appeal. 

As regards the first point, there is some 

oonfiiot of opinion in the ''f 

in India. In the case of ilohan Vhota v. 


The ruling in Mohan Theta'a case (l) does 
not, therefore, appear to be based on any 
principle or authority under the present 
Code, and as the word “simultaneous” has 
no meaning, if strictly applied, we can only 
take that ruling to mean that the order under 

(1) 4 C. W. N. 308. 

(2) 25 C. 434; 2 C. W. N. 305. 

(3) 25 C. 630; 2 C. W. X. 225. 

(-1) 20 C. 724; 0 C. W. N. 713. 
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section 522 raaat be ‘immediate’ that is di- 
recUy arisinor oat of the judgment of the 
Court, coDvictlngr in the case and without 

any fresh materials having in the meautine 
been produced. 

This would meet the objection of the 
learned Sessions Judge in Ram Chindra 
BoraVs case t2) that there must be some 
limitation to the time within which the 
order must be passed. 

In the latest reported case, Bhagat Shaha 
V. biddique Ostagar (5), the question was as 
to the power of an Appellate Court to pass 
an order under section 522 and one of us who 
d^vered the judgment in that case said-— 
VVe do not think it necessary to discuss the 
divergence of opinion between this Court and 
the Bombay Court, in Naraynn Govind v. 
Vnaji (61, as regards the time at which such 
an order should be passed, but we may say 
that were we to agree with the view taken by 
the Bombay Court, the want of jurisdiction in 
the Appellate Court would thereby be render- 
ed still more clear; for the Bombay Court 
says that the order made under section 522 

Criminal Proceduie Code.is an independent 

order, and may, therefore, be made subsequent 
to the date of the couvictiou of the offender 
and need not be made at the same time as 
the conviction. If that is so, the Court which 
had the conviction before it on appeal obvious¬ 
ly had nothing whatever to do with the order 
under section 622 and could not pass an in- 
dependent order directing restoration of the 
property.” This latter proposition :Lm: 
doubtful in view ot the amended section 423 
(d) but ,t would not affect the soundness of 
th© decision m the Bombay case. 

authority of this Court 
cited by Mr .Tustice Ranade in the case of 

Mohunt Luchmv Da$s v. Pallat Ball (7) 

/.“““'Nation of the order should 
be the ending of the Court,” but that 

does not mean that the order should 
be contained in the judgment or be passed 
before the judgment is signed. 

(8>, it was held that the eon- 
ditions precedent that must exist before 

Ind.Cas.176; 

(6) 23 B. 494. 

(7) 23 W. R. 64 Cr. 

(8) 26 M. 49i 12 M.L. J. 447. 
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ail order c.m be made under section 622 
are:--(lj some person must have been con¬ 
victed of an offence “attended by criminal 
i-ce and (2) some person must have 

Been dispo.ssessed of immoveable property 
by such force. k .r 

1 here is, therefore, really no conflict bet¬ 
ween tins Court and the other Courts if the 

somewhat, doubtful and inadequate ruling in 

v. RaMan I (1) is infer- 
preted in the light of common sense and the 
plain meaning of words. 

unfortunate and unin- 
i, I M ^ simultaneous” and follow- 

' 7 'hu decision of all the Courts that the 

“'.i f. independent 

afd ['‘“‘•’ority the clear 

and intelbg.ble doctrine laid down in Afoiunl 
LucAm, Bas v. Pall,R Ball (7), we have only 

itsT "iif'" 'vliether the order had for 
ts foundation the findings of the Court in 
the judgment of conviction. 

■‘''’''“i- It 'vas 
thft the express finding.s in 

the judgment and without any fresh material 

order. 'l* ^“i uorapetent 

-ode intends that an order should be passed 
tion passing sentence, as in sec¬ 
erns Th ° ■“ 

1 strong argument for 

sectiri''“voo ^ ■ ®“D8truction being placed on 

dforT’ any way opening the 

door o delay or to any order which is not 

mef of ' the findings in the judg- 

men of conviction. As regards the second 

T ^ ^ that the defendauts were 

preferred their appeal 
against the conviction, they had no knowledge 

di'H ^ 'iQder section 622 and, therefore, 

d d not appeal against it. Jt is only neces- 

8ection°42°^^°r^'i°>^ under the amended 

, , not necessary for them 

Appellate Court could pass 
any order for consequential relief chat was 

was dismissed and 
C!ourt which 

. ^ 0 interfere with the conviction and 

ence but held that inasmuch as the 
Sessions Judge in appeal had not had the 

him, there 

? petitioners making an 

pplioation m revision against that order, 
mat application is now before us and the 
only objection taken to the order is, not that 
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it is wrong on the merits, or does not follow 
the judgment of conviction, hut that it is 
without jurisdiction because it was passed 
without notice and not simultaneously with 

the conviction. 

The plea that the Magistrate had no juris¬ 
diction to pass such an order being functus 
odicio was not entertained by the learned 
Judges who issued this Rule. We do not 
think the petitioners have been in any way 
prejudiced by want of notice to which they 
were in no way entitled under the law. 

Had there been any merits in their appeal, 
the order would have been rescinded w'lth 
the convictions either by the Sessions Judge 

or this Court. . , 

The Rule mast, therefore, be discharged 

upon both points and the order under sec. 
tion 522 upheld. 

Rule aisch'jrged. 


UPPER BURMA. JUDICIAB COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 82 of 19i2. 

July 25 1912. 

Present: —Mr. Eales, J. C. 

NGA PO TEIN— Appellant 


versus 

EMPEROR- RssPONDENf. _ 
Criminal Procedure Code {Act V of 1898J, as. 3o0, oo7 
—No demand or refuml-Omisston o/ ^ 

nsk accused whether he would exercxsc rujht-No 

material irregularity or failure of justxce. 

Section 350 of tl.o Ciiminal 
1K98 confers on an uccuaeil person tho right to 
iellmna a ro-hcaring of evidence, and does not ac¬ 
tually prescribe that the Magistrate shall ask the 

acc s^ed Whore tliere is no demand or refusal but 

':r-3 

which is curable under section o37 of the L.rim 

Procedure Code. 1003 Cr followed. 

Amir Khan v. Emperor f P- ** 1807 1901 I 

Queen- Empresav. Pa M./i, U. lb H. 18J71JUI, i, 

'“i.o IS’tot thot an accused statod boforc a 

Bhonld not deter tho Magistrate’s successor from act- 

ing under section 350. Ti:Qirw.t 

Appeal from the order of the D.etr.ct 

Magistrate Minbu. , r» / « 

Mr. 11. M. Lutter, Governme7it Prosecutor, 

for the Crown. 


JUDGMENT.—This is an appeal by one 
Po Tein, against the conviction and sentence 
of five years’ rigorons imprisonment passed 
upon him by the District Magistrate, ^linbu, 
under section 392-/5 of the Indian Penal 
Code. 

Appellant was unrepresented, and Mr. 
Lutter appeared for tlie Crovvn. 

The proceedings show tliat the carnplainant, 
one Mi Sa Po, vvent out on theSr-h June 1911 
to pick mushrooms, and when she had got a 
little way from tlie village, slie was set upon 
by a man who took lier two earrings from her, 
threatening her with violence if she called 
out. As soon as tlie accused left her, Mi' Se 
Po ran to her village and met Maung Nyun 
and Kya Zan and complained to them what 
had happened. The two men went with her 
and she pointed out a man. They called out 
to tliis man to stop, but he went on, and so 
they ran after and caught him up. What 
followed is only possible in a country like 
Burma where crimes such as these are not 
uncommon. Instead of immediately arrest¬ 
ing the accused, they parleyed with him, and 
tried to get back the property, and while Mi 
So Po and Tha Zan went away a little to the 
side, Maung Nyun spoke to the man. He 
said he had thrown away the earrings and 
offered to look for them. While this was 
going on, another man, Tha Su, came up. 
The three then, as the earrings could not be 
found, made some attempt to arrest the 
man, but he ran off. That evening, a further 
search was made, and one of the earrings was 
found at the scene of the alleged rob¬ 
bery. The accused was nob arrested at 
the time, and it was not till November that 
he was arrested at Pakokku. 

The evidence against the accused depends 
upon the identification by the complainant 
who had never seen him before, and by the 
witnesses, Maung, Nyun, Kya Zan and Tha Su. 
The two former of these three men said they 
had both known him slightly before, while 
the 3rd witness, Tha Su, states that he had 
known the accused all bis life. 

All four identified the accused as the mau 
whom the complainant charged with having 
committed the robbery, and it is noticealde 
that the woman, in her report to tho Police, 
mentioned Po Teiu’s name and said that she 
knew it because that was the name by which 
the other witnesses bad called him. 
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In his grounds of appeal, the appellant 
states that he CDuld not have CDnimitted I lie 
robbery as he was elsewhere in the Taw 
country, and he complains that the District 
Magistrate did not call his witnesses. Before 
the District Magistrate, wlien he was charged, 
he called no witnesses for the defence, and 
merely stated that if he were guilty, lie 
ought to have been arrested at once. 

There are two points to be c:»nsidered in 
this case. I 6nd that the District Magistrate 
Mr. Christie, who took all the witnesses 
except the complainant, Mi Se Po, adjourned 
the case in order that Mi 3e Po might be 
examined, because she could not appear on 
the day when the case was called, as she 
was in childbirth at the time. However, he 
charged the accused because he obviously 
considered that the evidence was suffident to 
support the charge, and he fixed the case tor 
hearing on the 10th of April. In the mean- 
time, he was transferred and succeeded by 
CaptaiQ Lord. Captain Lord examined Mi 
be Po and passed orders in the case. There 
18 nothing on the record to show that he 

either asked the accused if he wished to 

re-oallthe witnesses or whether the accused 

asked them to be re-called. It is on the record 

tnat accused, when charged by Mr. Christie 

stated to Mr. Christie that he did not wish 

the witnesses to here-called, but this, I think 

should not have deterred Captain Lord from’ 

acting under section 350, Criminal Procedure 
Code. 

The accused has not made this a ground 

of appeal, and, therefore, there is no reason 
to believe that he asked that the witnesses 
for the prosecution, whom Mr. Christie had 
heard, might be re-called, or that Captain 
Lord refused to re-call them. As the accused 

was not represented by a Counsel, it is pro- 

bable that he did not know his rights under 
section ^0, and, therefore, did not exercise 
them. There is no leading case in Upper 
Burma which is on all fours with the present 
CMe. The only case that I can find is that 
of Queen^Empress V. Po Min (1). In that 
case, It was laid down that it is “the duty of 
the Magistrate as a mat^er of practice in 
these cases to warn the accused and to 
record m the proceedings the fact that they 
have been so informed.” But Po Min^s cased) 

18 not on all fours with the present case, 

CD U. B. 11. 1897—1901, 1, 87. 
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because it was held that section 350 did not 
apply, for in Po Mm s case(l), the proceedings, 
and not the Magistrate, were transferred. 

Tne learned Government Prosecutor urged 
that the accused had had a perfectly fair trial, 
and that tiiere was no material irregularity 
or failure of justice in the present case such 
as would justify the case being quashed and 
a re-tnal ordered. He has quoted a recent 
case of the Punjab Chief Court, Amir Khan 

V. Emperor (2), which is exactly on all fours 
with the present case, and where it was held 
t lat where there was no demand or refusal 
ut only an oqiidsion to inquire from the 
accused whether he wished to exercise the 
ri^ghb reserved by proviso (a) to section 350, 

e accused had not been materially pre- 
ju iced, nor was a failure of justice occasion- 
6 y the omission, but that the error was 
one which was curable under section 537 of 
the Criminal Procedure Code. 

I have carefully considered the matter, 
and 1 have gone over the evidence, and I am 
ot opinion that there is no reason to believe 
that the accused was really materially preju- 
diced by the omission of the Magistrate to 
ask him whether he wished to exercise his 
privilege under section 350 (a), Criraioal 
Procedure Code. Section 350 cmfers the 
right OQ the.accused person to demand, and 
does not actually prescribe that the Magistrate 
shall ask the accused. 

I think that in these circumstances, the 
omission of the Magistrate did not necessarily 
prejudice the accused. I do not think 
myself that it would have been at all likely 
a 0 witnesses would have varied their 
s a ements, or that any further cross-exami- 

Th have shaken their evidence. 

R eing so, I consider that the proceediugs 
are not necessarily invalidated, and I pro¬ 
ceed to try the appeal on its merits, 

ave read the evidence, and the strange- 

T^4of °i ^ ® told by the prosecution is, 

fV, *t is a true one. That 

e VI agers, instead of arresting the accused 
at once, should parley with him and attempt 
o get back the earrings, is by no means 

UD 1 e y, yet it is not a story which would 

forward in a concocted case, 
elieve that the identification of the 

accused is correct, and that the accused did 
rob Ml Se Po. 


(Ji) 3 P. 1903 Cr. 
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As regards the allegation made in appeal 
that, the witnesses for the defence were not 
called. I think that, as lie told Mr. Christie, 
he did not wish to call any witnesses, it need 
not be considered. It would have been in 
any case very dithoult for him to prove an 
alihi, considering that he got into trouble 
when he went to the Yaw country. 

I, therefore, uphold the conviction, and in 
the circumstances, the sentence is by no means 
heavy, and I dismiss the appeal. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Criminal Revision Application No. 372 

OF 1912. 

December 5, 1912. 

Ptesenh —Mr. Justice Batchelor and 
Mr Justice Rao. 

EMPEROR— Pkosecqtor 


versus 


RAMA LALA —Applicant 

Penal Code (Act XLV of 18G0), 339-TIVo«.//. 

mfrcin/—06^0-ucfton to paiiane of cart--Xo obxtndlio 
to person passtny. 

Section 330 of the Penal Code requires that th 
obstruction should bo so complete and successful as t 
prevent the per.son obstructed from proceeding in an 
direction in which ho has a right to proceed. Th 
wrong defined by the section is a wrong against th 

person and is not completed where tbo person is a 

liberty to go in any direction bo pleases. 

Therefore, a person cannot be said to bo wrongful)' 
restrained, when, though liimself unobstructed, ho i 
hindered from driving a bullock-cart through a nas 
sago. * 


Criminal application from conviction and 
sentence passed by the Additional District 
Magistrate of Surat, confirming the convic¬ 
tion and sentence passed by the third class 
Magistrate of Jalalpore. 

Mr. Manubhai Nauabhai, for the Appli¬ 
cant. 


JUDGMENT,—In this case, the accu.sed 
has been convicted of wrongful restraint 
under section 339, Indian Penal Code, and 
sentenced to a fine. On appeal to the 
Additional District Magistrate, Mr. Sedgwick, 
the conviction was upheld. The learned 
District Magistrate, however, finds as a fact 
that the person said to have been ob¬ 
structed was still able to proceed across 
the passage in question. That being so, 
we do not think that he can be said to have 


EMPEROR V. NGA SAN WEIN. 

been wrongfully restrained, seeing that the 
definition under section 339 requires that 
the obstruction should be so complete and 
snecessful as to prevent the person obstruct¬ 
ed from proceeding in any direction in 
which he has a right to proceed. The wrong 
here defined is a wrong against the 
per.son, and is not completed where the 
person is at liberty to go in any direction 
he pleases. That is the case here on the 
fact.s found by the Magistrate, and it 
appears to us to be immaterial that the 
person, thougli himself unobstructed, was 
hindered from driving a bullock-cart through 
the passage. We must, therefore, make the 
rule absolute, set aside tlie conviction and 
sentence and direct that the fine, if paid, be 
refunded to the accused. 

Rule mudi absolute. 


UPPER BURMA JUDICIAL COMMIS^ 
SIGNER’S COURT. 

Criminal Revision Petition No. 574 of 1912. 

September 17, 1912. 

Present-. —Mr. Eale.s, J. C. 

E M PE RO R—Pkosecotor 

versus 

NGA SAN WEIN and another— 

Accused. 

Criminal Procednre Code (Act V of 1S98J, ss. -tOS (4), 
439*—IJcmioa—Onit'r of acquittal—Court acquitting 
without calling any evidence at all. 

As a general rule, the High Court will not interfere 
with an order of acquittal, but it will do so where 
sucli an order is passed without examining the wit¬ 
nesses for the prosecution, on the mere denial of the 
accused tliat ho was guilty, 

Mr. H. M. Lutter, for the Crown. 

JUDGMENT.—This case has been sent 
up by the District Magistrate, Kyaukse, and 
the grounds are fully set out in the accom¬ 
panying order drawn up by him. 

When sending the case up to me, the 
District Magistrate called upon the respond¬ 
ents to show cause why the acquittal should 
not be set aside and a re-trial ordered. 1 
have read their defence, and I have had the 
advantage of hearing the Government Prose¬ 
cutor. It has already been laid down by 
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ray learned predecessor in the case of 
Po Rayi V. Ng i Tha Le (1) that 

as a general rule, the Hiph Court will 
not interfere with an order of acquittal, but 
it has the power to do so, and there can be 
no doubt that this power may be properly 
exercised in particular cases, and that where 
a trial has been held without jurisdiction, it 
appears to be very proper that an order for 
revision should direct a new trial. The 
present case is not on all fours with the case 
quoted. Here there is no question of jurisdic¬ 
tion raised. The only question is, whether 
or no the procedure of the Magistrate was so 
irregular and so illegal as to cause a failure 
of justice. The proceedings show that the 
Magistrate convicted ten of the accused on 
their own admissions. As regards the two 
other accused, the respondents in this case, 
who were sent up under section 10 of the 
Gambling Act because tliey denied they 
committed the offence, the Magistrate, though 
it would appear there were witnesses ready in 
attendance for the prosecution, acquitted 
them on the ground that he did not think 
that the evidence against them was forth¬ 
coming. This reason is a thoroughly illogical 
and unsatisfactory one. It was the duty of 
the Magistrate to see if there was any 
evidence, and if there was any, to see if it 
was sufiBcient to give him grounds for 
forming an opinion—in which case even if 
his decision was wrong, there would be no 
ground for ordering a fresh trial. But to 
pass orders without even calling the witnesses 
for the prosecution, to convict some of the 
accused on their own admissions, and to let 
the others off, simply because they denied the 
charge, without calling any evidence at all, 
does not seem to me to be in consonance with 
the plain directions of the Criminal Procedure 
Code. For these reasons, I think that there 
may have been a miscarriage of justice 
brought about by the irregularity and the 
illegality of the Magistrate’s procedure. 

I, therefore, set aside the acquittal as 
against these two respondents, and order that 
the case be re-tried. 

Case remanded. 

(1) U. B. R. (1897-1901) I, 91. 
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PUNJAB CHIEF COURT. 
CfttMiNAL Revision Petition No. 958 op 1912. 

November 16, 1912. 

Present: —^Ir. Justice Beadon. 
^lUHAMMAD ISHAQ— Accosed— 

Petitioner 

versus 

MOQIM-UD-DIN— Respondent. 

Criminal t^rocediire Code CAct V of 189SJ, s. l95— 
Po}ci'rs of Appellate Court—Order oj reman'd without 
iurisdirfion — f^uhsequen^ proceedings void—Court of 
Subordinate Judge—Judge transferred from District 
—Court of the Judge taking over charge not identical. 

Section 195 of the Criminal Procedure Code merely 
enables an Appellate Court to grant sanction which 
has been refused, or to revoke sanction which has 
been grante<l: it has no power to remand an appliOcV 
tion for fresh decision. Whore an order of remand is 
ultra vires, all subsequent proceedings in couse([uenco 
thereof aro a nullity. 

Though there is a class of Courts called Courts of 
Subordinate Judges, there is no Court of a Subordinate 
Judge as a permanent Court witli a perpetual succes¬ 
sion of Judges, and on the transfer of a Sub-Judge 
from a District, the Court of the Sub-Iudge who 
takes orer the pending work is not identical 
'vith the Court of tlic Sub-Judge, who has been trans¬ 
ferred. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Hissar Division, dated 
the 5th March 1912, confirming that of the 
Magistrate, Ist class, Rohtak, dated the 20th 
January 1912, graotiug sanction to prosecute 
the petitioner. 


Mr. Suniar Das^ for the Petitioner. 

Lala Shamir Chand, for the Respondent. 

JUDGMENT.—In proceedings under sec¬ 
tion 195, Code of Criminal Procedure, sanc- 
tiou to prosecute the petitioner was refused by 
Lala Har Sukh Rai, Sub-Judge, and on 
appeal, the Divisional Judge set aside this 
refusal and remanded the application for 
sanction and for fresh decision. 

The application then came before Lala 
Murari Lai, Sub-Judge, who granted sanction 
and an appeal from this order has been re¬ 
jected by the Divisional Judge on the ground 
that he could see no reason to revoke the 
sanction. 

The alleged offences noder sections 193, 
471 and 465, Indian Penal Code, in respect 
of which sanction has been given, have re¬ 
ference to evidence given in a suit in which 
the present petitioner was the plaintiff 
and this suit was decided by Lala Chani Lai, 
Sub-Judge, at Rohtak, on the 19th December 
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As regards the appeal from the order of 
Lila Har Sukh Rii refusing .sinction, sac- 
tioii 195, Code of Criminal Procedure, only 
enables the Appellate Court to grant sane- 
tiou which has been refused, or to revoke 
sanction which has been granted—and it 
appears to me, therefore, that the Divisional 
Judge had no power to remand the applica¬ 
tion for fresh decision. This view is sup¬ 
ported by Beni Pershad v. Sarjn Pershad 
Thikuria (1) and if tlm order of rem ind was 
ultra 1 ‘ireSy it could not give jurisdiction 
either to Ijila Har Sukli Rai or to bala 
Murari Lai to re-open the application and to 
grant sanction. 

Apart from this, there appears to be an¬ 
other reason why Lila .Murari Lil could not. 
grant sanction. 

In Vhina Singh v Empress (2) ,it was 
held that though tliere is a class of Courts 
called Courts of the Magistrates of tlie 1st 
class, there is no Court of a Magistrate of 
the 1st class as a permanent Court svith a 
perpetual succession of Judges; and that on 
tlie transfer of a Magistrate from a District, 
the Court of the Magistrate who takes over 
the pending work is not identical with the 
Court of the Magistrate who has been trans¬ 
ferred. 

It seems to me that tlie same argument 
must be applied to the Courts of Subordinate 
Judges and it follows that tlie Court pre¬ 
sided over by Lala Murari Lai was not identi¬ 
cal with the Court presided over by Lala 
Har Sukh Rii, or with the Court presided 
over by Lala Chuni Lil. 

For these reasons, I set aside the order 
granting sanction on tlm giound that the 
order was passed without jurisdiction. 

Petition allowed. 


(1) 33 A. 512; 9 IjuI. Cas. 932;8 A. L. J. 429; 12 Cr. 
L. J. 17-t. 

(2) 25 l\ H. 1889 Cr. 


LOWER 15URMA CHIEF COURT. 

CiiniiNAL Appeal No. 52;i of 1912, 
August 12, 1912. 

Present: —Mr. Justice Hartnoll and 
Mr. Justice Toung, 

NGA TUN E— Appell.vnt 

versus 

EMPEROR — Respondent. 

A-'coniplice—Coiife.'i^iion—Iietraclcd nmfe^ision —Value 
of—Ih'idcnce Art (/ y/lS72i, 30, IU, 133. 

Tliero is nothing in law to [ucvcMit tliG conviction 
of an accused on the uncorroborated anil retracted 
confession of an aeeomplice, if it be believed again.st 
him. Such a confession should, however, he approach¬ 
ed with the greatest caution and care and should Ik* 
suldecledto the most anxious scrutiny in deciding 
on its trutli or falsity so far as it incriminates any 
l>erson other than he who uuule it. Vet, if after apply¬ 
ing every test to it that is available and remembering 
that it cannot he sifted by cioss-examiuation, that bv 
it one criminal is incriminating another and all other 
similar considerations, the Judge .still believes it to be 
true as against that other or others, it is the duty 
of the Judge to act upon it. 

(^iu’eu-Pinprcs.< v. Ash>ito.<li Chuckerbuttij, 4 4y3, 

3 V. L. R. 270, dissented from. 

Knipcror v. Kehri, 29 A. 434; .V. \V. N. (1907) 140; 

4 \. L. J. 310; 5 Cl. L. J. 300, approved. 

Appeal against the punishment of death 
inflicted by the .Sessions Judge of Prome, in 
Sessions Trial No. 47 of 1912 on an offence 
under section 302. Indian Penal Code. 

Mr. De Glanville, for the Appellant. 

JUDGMENT. 


Hart.nOLL, j. —On the afternoon of 
February 21, last, a little boy of about 3^ 
yeafs old, named Nyi Ru or Po Shein, met his 
death hy drowning in the Mingan tank not far 
from Moiigon village. Two lads, Aung Sein, 
who.se ago is estimated to be from 12 to 1-i years 
and Po Tun, whose age is some 8 years old, 
have been convicted of tlie murder of Maung 
Nyi I3u. The appellant, Nga Tun E, 25 years 
old, had also been convicted of the murder 
and sentenced to death. The case against 
him is that he instigated the lads to do the 
deed and stood by to see that it was done, so 
that he was actually preseut. The evidence 
against him was that of tiie confessions of 
Aung Seiu and Po Tun and that of three 
other persons Ma 0 Lo, the mother of Nyi 
Ru, Maung Tha Din, the step-brother of Nyi 
Bu and Maung San Dun. Ma 0 Le states that 
she saw Tun E on the evening of the murder 
come running from the direction of the 
Mingan tank aud that she suspected him of 
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the abduction of her child. She says that she 
was near the village gate at the time and 
that it was then just getting dark. Maang 
Tha Din says that when the child was missed, 
he went to look for him into the fields north 
ot the village and tliat he then saw Tun R 
coming hurriedly from the direction of the 
Mingan tank. He thought his conduct in 
thus coming alone was suspicious, and he 
says that it was after sunset. Maung 
San Dun says that on the evening in question 
he was returning from Paukkaung ami on 
his way saw Maung Tun E on the road side 
to the south of the Mingan tank looking to¬ 
wards the tank. He then heard the sound as 
of a child crying in some iungle to the north¬ 
west of where he was and ab<>ut a stone-throw 
from him. He looked round and saw nothing 
suspicious and so went on. He says that the 
time was then just before sunset. This man 
does not belong to the village of Mongon, that 
of the murdered boy, but he was from Okshit- 
gon. He had been twice convicted of causing 
hurt. He says that be did not hear of the 
murder until February 23rd and that on the 
28bh he went to Paukkaung, where he saw 
Ko Kaing at the witness shed, who told him 
that Tun E and the two lads were in custody. 
He then mentioned what he had seen and 
two days later was sent for and examined. 
The learned Sessions Judge has believed the 
testimony of this man. 1 see that Okshitgon 
his village is about a call from Mongon. He 
has so deposed in the committal proceedings. 
As his village was so close to Mongon, the 
probability was that on February 23rd, when 
he heard of the murder, he would also hear 
of who were the accused and yet he says that 
he kept reticent until February 28th. Further 
his testimony as to the time does not agree 
with that given by the lads ; the latter mak¬ 
ing the time of the occurrence 3 or 3 30 p. m., 
the time of cooking the evening meal. Maung 
Sau Dun said that he saw Maung Tun E just 
before sunset, considerably later. Under such 
circumstances, con.sidering how easy it is to 
get false evidence in this country, I hesitate 
to accept his statement, though it may be 
true. It must, therefore, be discarded. 

There are, therefore, against Tun B the 
statements of Mah O Le, and Maung Tha 
Din and the confessions of Aung Sein and 
Po Tun. The conviction, if it is to be upheld 
must, therefore, practically rest on the con¬ 
fessions, as the statements of Mah 0 Le and 


Maung Tha Din were corroboration of the 
slightest. These confessions have also been 
retracted. It was urged at the hearing that 
the confessions conld not in law be consider¬ 
ed at all against Tun E and the case of the 
Empress v. Ashootosh Chnc^erhutty (1) was re¬ 
lied on as authority for that argument. With 
all due respect to the learned Judges, who de¬ 
cided that reference, I am unable to agree 

with certain of the opinions e.xpressed by them. 

Section 30 of the Evidence Act says:— '‘\yhea 
more peisons than one are being tried jointly 
for the same offence, and a confession made by 
one of such persons affecting himself and 
some other of such persons, is proved, the 
Court may take into consideration such cori- 
fession as against such other person as well 
as against the person who makes such^ con¬ 
fession.’* The word “consideration” has 
been the subject of discussion and as was held 
in the case above referred to, I am unable to 
see how a confession can be taken into con¬ 
sideration in any other way, except as evidence. 
In the case of Chit Txm v. Emp‘ror (2), 
the learned Chief Judge held, giving weighty 
authority, that a man can be legally convicted 
on his own uncorroborated confession when 


confession is believad, even though it be^re¬ 
tracted. It is the same section in the 
dence Act which gives the power to take into 
r>nnsiiHArsifion fl conffission against th© man w o 


made it as well as against those who were 
co-accused with him. If, when believed, even 
though uncorroborated and retracted, it can 
be taken into consideration for the purpose o 
convicting the man who made it, I am una Q 

to see why it cannot be taken into consideration 

for the purpose ot convict.ug the co-accuse • 
The word “consideration” should scarcely e 
given the same meaning in each instance. i 
therefore, cannot agree with the opinion o 
Jackson, J., in the Calcutta ruling referre 
to above, that an accused person, other t an 
he who had confessed, could not lawfu 7 
be convicted upon such confession alone, 
nor ought he to be convicted on the groun 
of such confession corroborated by substantia 
evidence unless the oircumstanoes constitu 
ing the oorroboration, would, if 
exist, themselves support a conviction- 

matter was discussed also in the 
Emperor v. Kehri (3), where the Calcutta 

(1) 4 C. 483; 3 C. L. R. 270. 

(2) 1 L. B. R. 238. » ilOt 

(3) 29 A. 434; A. W. N. (1907) 140; 4 A. b. J- 

6 Cr. L. J. 360. 
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CRS© abo76 referred to was referrei to and 
differed from in certain particulsra. In this 
case, Richards, J., said ; This High Court 
has decided that an accused person can be 
convicted on the unsupported evidence of 
an approver. I can imagine many cases 
in which it would be impossible for the 
Court to disbelieve a confession, and I can 
Bee no reason why a Court could not legally 
convict an accused person on the unsupported 
evidence afforded by the confession of a 
co-accused. At the same time, t think that 
it is very seldom that a Court would or 
ought to convict on the unsupported evidence 
afforded by the confession of a co-accused 
or the evidence given by an accomplice.” 
It seems to me that in law there is notliing 
to prevent the conviction of a man on the 
uncorroborated and retracted confession of 
a co-acoused, if it he believed against him, 
but that, on the other hand, the law permits 
this to be done. The main point for con¬ 
sideration when confessions, are dealt with 
for the purpose of consideration against 
co-accused, either by themselves unsupported 
by other testimony or taken together witli 
other corroborative evidence, is the weight 
that should be attached to them. They 
have to bs approached with the utmost 
caution and care. In considering the evi¬ 
dence of an accomplice witness, which, in 
the great majority of cases, cannot he 
accepted without corroboration, the Court 
has the advantage of his being cross-examined. 
His evidence is also given on oath or on 
solemn afBrraation. Again, there is a great 
difference between a man confessing and 
incriminating himself and his confessing and 
incriminating other people. All the.se and 
cognate matters have to be recollected when 
confessions implicating o-accused are being 
dealt with for the purpose of considering 
the guilt of such persons. Where there is 
other good and supporting evidence, a coo- 
fes.sion, when taken into consideration against 
a co-accused, becomes a link in the chain 
of evidence, if after the mo.st careful con¬ 
sideration, it is believed and that is the 
manner in which it was used in the case of 
the Emperor v, Kehri (.‘^). Bat where it 
is unsupported by other testimony, it is 
obvious that the most anxious care and 
scrutiny should be applied to it in deciding 
on its truth or falsity respecting the in- 
criniinatioa of others than the one who 


made it. Xet if, after Applying every 
teat to it that is available, and remeniberiug 
that it cannot be sifted by cross-examination, 
that by it a criminal is incriminating others 
than himself, and all other similar con¬ 
siderations, tlie .ludge still believe.s that it 
is true as against another or others than 
the man who made it, it seems to me to 
be the duty of the Judge to act on it, and 
with the greatest respect to the eminent 
Judge, Garth, 0, J., who delivered his opinion 
in the case of the Empress v. Ashdosh Ohak‘ 
roburfy (1), I am unable to agree with 
him, when he said that no Court ought to 
convict a oo-acoused on a confession unsup¬ 
ported by otlier testimony, and, that if a 
person was convicted on such evidence, 
whether by a Jury or otherwise and were 
to appeal, the conviction ought to be set 
aside. Such a rule seemed to me to amount 
to legislation and it is not the function of 
the Courts to legislate, hut to carry out 
the law as it stood. Section 30 of the 
Evidence Act, in my opinion, permits, as 
far as the law is concerned, a confession to 
be taken into consideration against a co¬ 
accused, even to the extent of convicting 
him on it, though it is unsupported by 
other testimony. The real difficulty as I 
have stated is the consideration of whether 
it is true against co-accused, and in the 
great majority of cases, it is obvious that 
the Court cannot come to the conclusion 
that it is so true bej'ond all reasonable 
doubt; but if in an exceptional case it does, 
it seems to me to be the duty of the Court 
to act on such conclusion. 

Applying the views I have expre.ssed to 
the present case, I think that it would be 
unsafe to uphold the conviction of Maung 
Tun E on the confe.ssions of the two lads. 

I can see nothing in the evidence to show 
that they were improperly obtained or were 
made otherwise than voluntarily, but I 
hesitate to accept them as I think that 
Maung Tun E may have been wrongly put 
into them. Both the lads must have been 
very precocious and forward to have done 
what they did, and so might be quick to 
jump at an idea that would tend to minimise 
their own degree of guilt. Jf Maung Tun 
E’s name had not been given, what would 
have been the clear and apparent reason 
for the murder P Robbery—the obtaining 
of Manng Nyi Bu’s ornaments, which were 
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of value. The murder was committed oti 
February 21. Maunsr Tun E was suspected 
that night. Tlie boys were examined by 
^laung Po, the Ywathugyi and Nyi Bu’s 
father, that night and again the next day. 
They did not confess until the day after. 
Aung Sein is Tun E’s nephew. They may 
have been asked about Tun E and tnay 
have heard that his movements were suspect¬ 
ed and that may have pit it into their 
heads to incriminate him to minimise their 
guilt. It must be remembered that the Court 
was dealing with abnormal minds, when 
those were the minds of boys of 12 or so and 
8, who can ooramit su?h a brutal murder as 
this was. They might be telling the truth 
in incriminating Tun E, but they may not. 
I am, therefore, of opinion that this conviction 
cannot be uplield. I would, accordingly, 
set it aside and acquit Tun E and direct that 
he be set at liberty as far as this case is con¬ 
cerned. 

YodnO, —The facts of the case are fully 
set cut in the judgment of my learned col- 
league and I agree that the corroboration of 
the confession is so slight that the conviction 
of the appellant, if upheld at all, would have 
to be maintained on the retracted confession.s 
of his co-accused. In ray opinion, the con¬ 
fession in question is not so convincing as to 
raise the question whether it would be per- 
missibleto convict the accused upon it alone, 
and without expressing any dissent from the 
views of my learned colleague, I prefer to 
defer consideration of the point till it actually 
arose. I agree with the order proposed. 

Order set aside. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 161 of 191d. 

March 12, 1913. 

Present: —Mr. Justice Coxe and Mr. Justice 

Mullick. 

ABBASH ALI and another—Accused 

—Petitioneks 

versus 

EMPEROR— Opposite Partt. 

Appeal, Criminal -Appellate Court bound to p^nise 
record—Perusing judgment only, if sufficient—Criminal 
Procedure Code ("Act V of 1898J, x. 423. 

When, in a criminal appeal, no one appears on be 
half of the appellant, the Court must peruse the 


record. A decision upon a perusal only of the judg* 
nient appealed against is not legal. 

Rule against the order of the Sessions 
Judge of Sylhet and Cachar, dated November 
27fb,1912, affirming that of the Sub-Divi- 

sior.al Magistrate of Hailakandi, dated 

October 14th, 1912. 

FACTS.—The case for the prosecution was 
that the complainant purchased some land in 
1318, B. S. from one Haidar Meah, which was 
described in the deed of sale by metes and 
hounds as belonging exclusively to the 
vendor, Haidar Meah; and that on May 30rh 
1912, the complainant’s party started plough¬ 
ing the land when the accused came up with 
lathis and assaulted them. 

The accused alleged that the disputed 
land was the joint property of Haidar and 
the accused, that the accused were ploughing 
the land when the complainant and several 
others came up and beat them. They also 
brought a cross case against the complainant. 

The ease was tried by the Sub-Divisional 
Officer of Hailakandi, who came to the cod- 
elusion that it was a case of disputed pos¬ 
session. He acquitted the accused of the 
charge of rioting, but convicted them under 
sections 325, 114 of the Indian Penal Code, 
and sentenced them to six months’ rigorous 
imprisonment each. 

On appeal, the Sessions Judge of Sylhet, 
without perusing the record, upheld the 
conviction and sentence. His judgment is 
given below: 

No one appears for the appellants. I 
have read the judgment. It is clear that 
there was a fight over the possession of land 
arising from Isab Ali’s purchase of Haidar 
Meah’s jth share in certain land owned by him 
and appellant Abbas and his attempt to take 
possession. It is proved that in the fight the 
four appellants beat Isab Ali severely causing 
him injuries amounting to grievous hurt and 
the circumstances suggest that they were 
the aggressors. They are, therefore, not 
protected by the right of private defence. 
The conviction and sentences on Abbas AU 
and Ujir under section 325 read with 
section 114, Indian Penal Code, are upheld 
and also the order under section 106, 
Criminal Procedure Code, on the other 
appellants.” 

The acoosed obtained this Rule on th© 
ground that the learned Sessions Judge 
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ought to have perused the evidence and 
come to a finding up')n the fact? independ¬ 
ently of the indgment of the first Court. 

Babu Ambik i Oharan Dns, for the Peti¬ 
tioners. 

JUDGMENT.—This was a Rule to show 
cause why t'.;e appeal of the petitioners 
should not be re-heard on the ground that the 
learned Sessions Judge ought to liave perused 
the evidence and ome to finding of facta 
independently of the judgment of the 
first Cv)art. The bwer App?Ui^e Court 
was bound by section 423 to peruse the 
reord. The learned Seanons Judge says; — 
“[ have read the judgment. It is (dear 
that there was a fiiht over the p)s3easion” 
and so on. There is nothing to show in 
this judgment that he had perused the 
record nor is it so stated in the explanation 
submitted to this Court. 

We, therefore, mike this Rule ah.s)lute 
and send bick the cise so that tlie appeal 
may be re-heard. 

Rule made ahsohdo. 


PUNJAB CUIEP COURT. 

Criminal Appeal No. 151 ok 1912. 

May 13, 1912. 

Present: — Mr. Justice Rattigan. 
PIRBHU DlALi —Covvicr—AppELLwr 

versus 

E VI PE ROR— Respondent. 

Criiniml Procedure Code (Act V of 189S), .ss. 193, 
537 —^an-'Hon to proaecyite —Abnencc of sanrtion —Sanc¬ 
tion loainq force hij l io^e of tiine—Eailure of justice— 
Penal Code (Art XfjV of ISOO), «.<. 4t)7, 47!, 477 — 
ior.ienj — Utinj lorged dornmenf —Separate sentenra. 

A purson wUo cunvictefl of having forg)'! a iloci- 
mont ahoulJ not b<3 puuishotl both nn'lor snetion 487 
and undoi' aoction 471 of tlio Poiial C.odo ov’cn 
though he made use of the document. 

Qiteen-Empress v. (Jitirn fM, 23 84; A. W. N. 

(1900) 203; Mokand fyil v. Emperor of India, 20 P. H. 
1901 Or., followed. 

Whore the act of tho accused which constitutes 
forgery is the same as the act which amounts to 
fraudulent destruction or defacement or cancellation 
of tho document, ho cannot ho convicted of separate 
offences under sections 407, 471 and 477, Penal 
Code. 

Absonoo of tho sanction under section 195 of the 
Criminal Procedure Code or tho sanction having bo- 
come ineffective under clause (01 of section 193, does 
not entail tho reversal of a conviction unless it is 
shown to have occasioned a failure of justice. 


In IV II. M. Ahdid Rnzack Sahih, H Ind. Cas. 300; 
10 M. L. T. n2: 21 M. h. J. 753; 12 Cr. 1.-1.400; 
PerainnUa X<tiiitd>c v. Enipcror, 31 M. SO; 17 M L. J. 
533; 2 M. [i, T. 493; 0 Or. I,. .1. 3S2; Sunder- Dof;adh v. 
Sital Mahto, 2S C. 217: 5 C. W. X. 2<)1, referred to. 

The fact that an objection as to absence of sanction 
was taken at the hogiimingof the trial before a Magis¬ 
trate would not of itself indicate tliat a failure of 
justice has occurred though as lai<l down in the ex- 
planation to section 537 of'the Criminal Procedure 
Code it is a point to be consiilerod. 

Under section 193 of tlio Criminal Procedure <lodo, 
sanction to prosecute was granted for perjury and for- 
gerv on the 11th .August 1909; complaint was filed on 
the 20th idoTii and on tho 23rd, a warrant for the arrest 
of tho accused was issued. On the 27th October 1909, 
sanction was revoked on apiieal. Tho accused was 
discharged on tho 2nd Xovomber 1909. On tho I3th 
January 1910, tho <'hiof Court onrevision set aside tho 
order revoking the sanction and ordereil a re-hearing 
of the appeal. The appeal was rodioard and on tho 
4th April 1910, sanction for perjury was revoked but 
it was upheld for forgery. Ou the 11th .May 1910, 
the -accused applied to tho Chief Court for revision. 
On the I3th July 1010, another complaint was filed 
in tho Court of the Magistrate. Ou tho 3rd Decern- 
her 1910. the application for revision was rejected. 
On tho 7th April 1911. the complainant’s Pleader 
appeared before the Magistrate and stated that tho 
complainant wished to proceed with the case. On tho 
8bh Juno, tho comphiinaut was examined and a 
warrant was issued for tho arrest of tho accused: 

Held, tliat tho sanction couhl not bo said to havo 
lost its force on :\ccount of tho time occupied in 
the above mentioned pioci-edings. 

When a person, holding a .nauction to prosecute, 
brings his complaint before a Magistrate within si.x 
montlis from the d ito of sanction, tho subsequent 
delay of tho Court does not affect tho eoguizauco of 
the case. 

Appeal from the order of tlje Magistrate, 
Ist class, Delhi, exercising enhanced powers 
under section 30 of the Criminal Prose lure 
Code, dated 29th February 1912, convicting 
the appellant. 

Mr. Beec.hey. for the Appellant. 

Mr. Rroi'livi!/, Assistant Usgal Rsiubu- 
brancer, for the Respondent. 

JUDGMEN r.-—The appellant Pirbhu Dial, 
(aged 53). lately librarian of the Delhi Bar 
Library, has been onvicted by the Magis- 
trate, Ist class. Delhi, (exercising powers 
uniler section 30, Oirninal Proceluro Code) 
of offences punishable under section 437 
(f)rgeryofa valuable security), section 471 
(using a forged document), and section 477 
(fraudulent destruction, etc., of a valuable 
security) of the Indian Penal Code. He has 
been sentenced to two years’ rigorous im¬ 
prisonment (including one month’s solitary 
confinement) in respect of each offence, the 
sentences to run consecutively, and he has. 
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throngh his learned Counsel, Mr. Beechey, 
preferred an appeal to this Court, The 
learned Counsel has addressed me at some 
considerable length both upon the merit.s and 
npon the legal questions involved and I have 
also had the advantage of hearing Mr. 
Broadway in support of the conviction. 
Mr. Broadway frankly conceded at the outset 
that the Magistrate was in error in awarding 
separate sentences for the various offences of 
which he had convicted the appellant and 
there is authority for the proposition that a 
person who is convicted of having forged a 
document, should not, though he makes use 
thereof, be punished both under section 
•167 and under section 4=7} ^Queen-Em- 
press V. Umrao LH (1). Mo\ani Lai y 
Amperor nf India (2). Furthermore, in 
the present case (as will appear hereafter) 
the act of the appellant which constituted 
forgery and was the basis of his conviction 
under section 4G7 was the same as the act 
which amounted to fraudulent destruction or 
defacement or cancellation and was the basis 
of his conviction under section 477 and it 
was an error on the part of the Magistrate 
to treat the act as conatitatiog two separate 
offences for wh.ch separate sentences could 
be awarded. In any event, tlierefore the 
sentences ander section 471 and section’ 477 

Indian Penal Code, cannot stand and must 
be aet aside* 

With these preliminary remarks, I pro- 

ceed to deal with the appeal before me. 

Brieffy stated, the facts areas follows — 
On the 17th April lo99, Eesho Ram mort- 
gaged four honses with appellant Pirbhi 

Rl sno “"^'deration being the sum o 
Rs 800 re.payable with interest at a speci 
fied rate in two years. Of these houses, on, 
(hereinafter described as the “Katha house” 
was at the time of this morfgage alreadi 
under morfgage with Lachoo Mai (D. W No 

T appellant paid of 

Laohoo Mai G mortgage and obtained frorr 
that person his mortgage-deed (Exhibit P.Q^ 
and also, apparently, a lease executed bvf 

tenant in Lachoo Mai’s favour. ^ 

On the 3id January 1900, the Katha houst 
was sold to one Bulaki Das (P W f 

W """ T"’ admUted Vei 

that on the same day a sum of Rs. 40 c 

(1) 23 A. 84; A. W. N. (1900) 205 

(2) 26P.R. 1901 Cr. 


principal and Rp. 72 interest, were paid to 
Pirbhu Dial. It is also admitted that on the 
same day an endorsement was made on the 
back of the appellant’s mortgage-deed, to the 
following effect: — 

Mubhgh char sau rupxa asal minjumla is 
rehn nama p77/wc/ie 3 January 1900 hahat 
maknn Katha.'' This endorsement was 
written by appellant and his signature is 
appended to it. At some time subsequently 
to the writing of the endorsement, the words 
hahat makan Katha were scored through with 
a pen (but not so as to render them illegible) 
and just after the words is rehn nama and a 
little above them the words ke amardan were 
added. 

The prosecution allege that these altera¬ 
tions were made by appellant at some later 
period—probably after the death of Kesho 
Ram and without the knowledge of Kesho 
Ram or any one else concerned. The theory 
for the Crown is that Bulaki Das, at the time 
when he bought the Katha house, paid 
Pirbhu Dial the sum of Rs. 472 in considera¬ 
tion of which Pirbhu Dial, though not with¬ 
out hesitation, released the said house from 
the charge which he held over it, and en¬ 
dorsed on the back of his mortgage-deed the 
words as above set forth without the sub¬ 
sequent alteration.s. The defence theory is 
that it was Kesho Ram and not Bulaki Das 
who paid appellant the Rs. 472, that 
appellant never agreed to release the Katha 
house from his mortgage, that, the Rs. 472 
were paid to him simply as a deposit 
Kamanat)^ the understanding beirg that 
Kesho Ram would redeem all the houses 
very shortly afterwards; and that it was in 
orfler to make the intentions of the parties 
quite clear that the additions and alterations 
were made with the consent of Kesho Ram, 
and at the very time when the endorsement 
itself was written. The Magistrate has for 
reasons given by him accepted the prosecu¬ 
tion evidence and lias disbelieved the story 
told by the appellant; and his two witnesses 
Ram Nath and Abdul Ghafur. After full 
consideration of the evidence on the record 
and of Mr. Beechey’s arguments in sup¬ 
port of the defence theory, I am obliged 
to agree with the Magistrate’s oODclnsions 
but before I give my reasons for finding 
appellant’s guilt established, I must refer 
to the contention strenuously urged by 
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Mr. Beechey that the whole of the Magis¬ 
trate’s proceedings were null and void, as 
the sanction for prosecution under section 
195 upon which he purpoited to act, had 
lost its force before the present prosecution 
was instituted. In order to understand this 
argument, it is nece.ssary to set out in 
chronological order, the facts upon which it 
is based. In June 1905, I^irbhu Dial in¬ 
stituted a suit in the Court of the Additional 
District Judge at Delhi for the recovery of 
Rs. 500 principal and interest, duo on his 
mortgage-deed and he impleaded as defend¬ 
ants the representatives of Kesho R:t>n, 
the latter being then dead. In this suit, 
Pirbhu Dial claimed to have achatge over the 
Katha house as well as over the three other 
houses. He lost his suit and on 24'th June 
1909, Musamtnat Man Kaur, widow of 
Kesho Ram, applied to the Additional 
District Judge for sanction to prosecute 
Pirbhu Dial for perjury and forgery. Sanc¬ 
tion was duly accorded on the 14t.i) .August 
1909, a written complaint was filed before 
the Magistrate on the 20(:h August 190!) 
aud on the 23rd of the same mouth, c‘)m- 
plainant was examined in accordance with 
the provisions of section 200, Criminal Pro¬ 
cedure Code, and a warrant was thereafter 
issued for the arrest of Pirbhu Dial. 

On the 25th August 19C9, Pirbhu DinI 
appealed to the Additional Divisional Judge 
praying that the sanction for his prosecution 
might be revoked. His appeal was accepted 
and the sanction was revoked on the 27fh 
October 1909. On the 2ud November 19C9, 
an Older was passed dischaiging him aud 
granting a refund of his bail. 

Complainant applied to the Cliief Court 
for revision of the order of ihe Additional 
Divisional Judge, dated 25th October 1909 
and on the 15th January 1910, the Chief 
Judge accepted the application, set aside 
tlie said order and remanded the record to 
the Additional Divisional Judge for disposal 
of the appeal before him on the merits. 

The Additional Divisional Judge, in com¬ 
pliance with the said order, proceeded to 
hear the appeal and on the 4th April 1910 
revoked the sanction given by the Additional 
District Judge for prosecution of Pirbhu 
Dial for perjury, but maintained the sanction 
80 far as it related to his prcsecution for 
forgery. 


Pirbhu Dial now applied on the 14th May 
1910 to this Court for revision of the order 
last mentioned and in the meantime on the 
loth July 1910, a second complaint was 
filed by complainant, Mummmnt Man Kaur, 
in the Court of the District Magistrate. 
Befoi’e action could be taken on this latter 
cmr plaint, all further proceedings were 
stayed by tliis Court’.s order dated 22nd 
July J910. 

On theSrd December 1910, Pirbhu Dial’s 
application for revision svas rejected. It 
woulil scorn that complainant’s Counsel in 
tlie Chief Court was aware of the rejection of 
that application, hut no intimation of it was 
received by tiie Magistrate before wliom ilie 
second complaint wa.s pending. On the 3rd 
April 1911, tliG Magistrate’s notice was 
drawn to the fact that no order had been 
received from the Chief Court since the 
order staying proceedings and complainant’s 
Pleader was sent for to explain matters. He 
appeared before the Magistrate on the 7th 
April 1911 atid stated that complainant 
wished to proceed with the case aud requevSt* 
ed that the record should be sent for from 
tlie Chief Court. Prom this last mentioned 
date I ill tiro 2 )t h May 1911, the Magisti-ate’a 
olfice was endeavouring to trace thereord 
of the ca.se and on the Soli Jure 1911, com¬ 
plainant appeared before the Magistrate and 
was examined for the second time. There¬ 
after a warrant was issued for arrest of the 
accused on the 29rh June 1911. 

Section 195 f6) of the Criminal Procedure 
Code provides that no sanction sliall remain 
in force for more than si.x months” and the 
cintent.ion of Mr. Beecliey is that the only 
sanction in this ca.se is tliat given by the 
Additional District Judgeon the l-lth August 
1909, and that the mere fact that this 
sanction was i-ub.sequently modified by the 
Additional Divisional Judge’.s order of the 
4th April 1910, does not affect the period of 
limitation which began to run from the date 
of the AdditiDiial District Judge’s order ' 
(14th August 1909). In support of this 
proposition, the coneotness of which I see 
no reason to doubt, the learned Counsel 
refers to In re Muthukudom Villni (3). It 
appears that after that sanction was granted 
by the Additional District Judge, a com¬ 
plaint was filed before the Magistrate on the 

(3) 20 M. 190j 2 Woir 200, 
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20iih Aucaab 1909, and the cornplainaut was 

examined and a warrant issued for appel¬ 
lant’s arrest on the 23rd August 1909. Mr. 
Beechey does not deny that in tliese cir- 
oamstances, there would have been a 
suflioient omplianci wii.h the provisions of 
section 195 (6) of (he oode, but he arg’.ies 
that the effect of the order of the 3rd 
November 1909, discharging appellant, 
was to set aside all prior proceedings and 
that, consequently, we must take it, that 
no complaint had been filed and no examina¬ 
tion of com plainant hal taken place and nj 
warrant for appelUnt's arrest liad issued— 
at all events in law—at the time when the 
Additional Divisional Judge (on the 
4th April 1910) maintained the sanctim 
in part. I confess I find it very difficult 
to understand this subtle argument. If 
the effect of the order of 3r<l November 
1909, was as Mr. Beechey ontends, 
it must surely follow that the sanction 
given by the Additional District Judge on 
the lith August 1909, was equally set aside, 
with the rest of the proceedings. IP so, 
then the only sanction in the case 
would be that given by the AdditioMal 
Divisional Judge on the 4th April 1910, 
and as [shall presently show the filing of 

the sec >nd complaint on the 13th July 1910, 
(i.e., within six months of the 4th April 1910)' 
would save the sanction from expiring by 
lapse of time. 

But if tlie sanction given by the Additional 
District Judge was not affected by the order 
of discharge, because the latter order itself 
was ex necessitate rei set aside as an implied 
consequence of this Court’s order of the 15th 
January 1910, then 1 fail to see on what 
ground it can be urged that the proceedings 
of the 20th and 23rd August 1909, must be 
regarded as completely wiped out. 

In ray opinion, once the order of the 
Additional Divisional Judge was set aside 
and the appeal remanded to him for decision 
on the merits, the order of discharge must 
also be taken to have been set aside as a 
necessary consequence, it having been founded 
on an order which had been modified. 
Assuming, however, that the order of dis¬ 
charge wiped out all proceedings prior to its 
date including (as I think must be included) 
the order of the 14bh August 1909, I must 
then hold that the only sanction in existence 

thereafter was that given by the Additional 


Divisional Judge on the 4th April 1910. 

Mr. Beechey then contends that as the 
complainant was not examined after that date 
and as process did not issue to appellant 
until the Sth June 1911 (or more than a 
year after the grant of sanction), the sanction 
had lapsed and no proceeding could be had 
thereon. The learned Counsel admits that 
a complaint was filed somehow or other on 
the 13th July 1910. but he contends that the 
mere filing of a complaint does not constitute 
the institution of a prosecution and that the 
true meaning of clau^'O (^v) of section 195 
of the Cod^ is that a prosecution must be in¬ 
stituted within six months, t'.e., that process 
must issue to the accused person within that 
period for a prosecution canuot be deemed to 
commence until such process is issued. In 
support of this contention, Mr. Beechey 
refers to OoUp Jan v. Bhola B/ath (4) 
and De Roiar ‘0 v. Ottlib Ghand Antindiee 
(5), the relevancy of which is nob very 
apparent, as they deal with the question 
whether a person against whom no process 
has been issued can sue for damages for 
malicious prosecution. On the other band, 
it has been definitely laid down by a Division 
Bench of this Court that when a person 
holding a sanction to prosecute brings his 
complaint before a Magistrate, as he has done 
all that in him lies to bring such complaint 
under the cognizance of the Magistrate, it 
cannot be successfully contended that sub¬ 
sequent delaj’s and irregularities of the 
Magistrate s Conrt resulting in the postpone¬ 
ment of the trial for over six months leave the 
case as one not yet under the cognizance of 
the Magistrate; Snrdar Jawali Singh v. Mouj 
Dm (6). Here, as in that case, a written 
complaint was duly lodged with the Magis¬ 
trate within six months from the 4th April 

1910, when sanction was accorded by the 

Additional Divisional Judge, and for all 
subsequent delays those primarily responsible 
were the appellant himself in the first in¬ 
stance and the Court at a subsequent stage. 

I hold, therefore, that looked at from every 
point of vie w,'the trial of the appellant was 
good and valid so far as section 195 of the 
Criminal Procedure Code is concerned and 
that the Magistrate’s proceedings were based 

(4) 1 .^ r. w. N. 917; 38 C, 880; 11 Ind. Cas. 311. 

(5) 37 C. 338; 6 Ind. Cas. 877. 

(6) 28 P. R. 1887 Cr. 
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on a sanoHon which was in force at the 
time when the complaint (whether of the 

20th August 1909 or of the 18th July 1910) 
was lodged. 

But as I cannot find that the appelhint has 
been in any way prejudiced and that the 
delays that have occured have been in the 
main attributable to him, I should not 
feel justified in setting aside the trial and 
conviction, even if it were established that 
the proceedings of the Magistrate were based 
on a sanction which had become ineffective 
by lapse of time. There is ample authority ftrr 
the proposition that the entire absence of 
the sanction required by section 195, does 
not entail the reversal of a conviction unless 
it is shown to have occasioned a failnre^of 

justice re H. M. Ahdul R'lZ’ick Snhih (/), 

Perurnnlla Nnutuiu v. Emperor (S) !^under 
Dosndh V-. Mrt/itoO)] and section 537 (6)of 
the Criminal Procedure Code applies as much 
to a case in which a sanction has been granted 
and has become ineffective under clause (6) 
of section 195 as to a case in which no 
sanction has bean granted at all {^Emperor 
V. Panchan (10).] I would only add that tlie 
fact that this objection was taken at the 
beginning of the trial before the Magistrate, 
though it is. as laid down in the explanation 
to section 537, a point to be considered, does 
not of itself indicate that a failure of justice 
has occured. Mr. Tieeohey certainly pointed 
out nothing on the record which could 
suggest any such failure of justice and 1 
cannot find any evidence of such. 

I accordingly overrule the preliminary 
objection and proceed to deal with the appeal 
upon the merits. 

1 have already stated the two different 
stories and the crucial question really is 
whether the sum of Rs. 472 was paid to 
Plrbhu Dial by Keslio Ram at his own 
house (as he alleges) or whether it was paid 
to him at the Bar Library by Bulaki Das, as 
the prosecution assert. In support of the 
defence story, we have the statement of the 
appellant and the evidence of his two witnes¬ 
ses Kara Nath and Ahdul Ghafur. On the 


(7) 11 Ind. Cas; 590; 10 M. L. T. 82; 21 M. L. J. 

I,..I 533. 2 M. I- T. .t93; 6 Or. 


L I 3S2 

(9) 28 0. 217;5C. W. N. 291. 

(10) A. W. N (1901) 151. 


other hand, we have the evidence of Bulaki 
Das and Makhan Lai. Which of these two 
stones is true? In my opinion regard being 
bad to all the circnnistances and the probabi¬ 
lities of the case, tl)e actual facts are as .stated 
by Bulaki Das. My reasons are as follows. 
In the first place, it is admitted that, tlje 
endorsement as orujinally written made no 
nf an ama^iaf or depos.t and that 
the money was said then to have been 
received h ihat Rath •. viaknn, on account of the 
Katha house. Why this reference to the 
Katha house if, in point of fact, the money 
was received merely in deposit, and as a pre- 
limipary payment of tlie wliole of tlie money 


due on the mortgage. 

Tiien if there was no question at tlie time 
about partial redemption and it was well 
understood between Kesho Ram and Pirbhu 
Dial that the money was paid merely as a 
preliminary payment and was to be kept in 
deposit, what reas n was there tor appel¬ 
lant’s relnotance to accept themonej? He 
himself and all his witnesses depose to the 
fact that it was only after considerable 
persuasion tliat lie was induced to accept it. 
This reluctance is easily intelligible if once it; 
be conceded that the money was paid in 
order to release the Katha house from the 
charge, which appellant had over it, but it 
is diflicult to understand if appHllant’s story 
is true and the understanding all through the 
negotiations was that no release of the house 
was ever contemplated and the money was 
paid by Kesho Ram merely as a deposit. 

Again, if the understanding was that tlie 
money was paid merely as a deposit and that 
the balance was to be paid in a few days, 
what reasonable explanation can be given of 
appellant’s subsequent conduct? The balance 
was not paid and yet, so far from appellant 
taking any action in the matter, we find him 
accepting two further mortgages in June 1901 
and May 1903 from Kesho Ram in respect of 
the equity of redemption of three other 
houses and mention being made in those 
deeds of the sales of the Katha house to Bulaki 
Das The Magistrate is not quite correct in 
flaying that in these deeds reference is made 
to the release of the Katha house. That is 
not so, but reference is undiiubtedly made to 
the sale of that house to Bulaki Das and if 
appellant’s story is true. I can hardly believe 
that he would quietly have submitted to the 
pon-payment of the balance money about 
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which he was, as he says, so anxious in 
Janaary 1900. So far from inaistiner on the 
payments of the balance, he keeps the 
Ra. 472 in his possession, accepts two farther 
mortgages from Kesho Ram, and does not 
attempt to enforce his mortgage against all 
fonr houses until 1908, and then only after 
the death of Kesho Ram. I find it impossi¬ 
ble to reconcile this 'extraordinary conduct 
on his part with the explanation which he 
gives of the transaction of January 1900, when 
the Katha house was sold to Bnlaki Da.s. 

Farther, it is in the highest degree impro¬ 
bable that. Bulaki Das who knew of the 
mortgage suhsisting on the Katha house 
would not insist on Kesho Ram paying off the 
charge. He swears that he did so, and that 
he accompanied Kesho Ram when the latter 
paid the money to appellant and this is 
exactly what the ordinary man who was 
buying a house upon which there wa.s a 
mortgage would do. 

It is urged by Mr. Beechey that the evi¬ 
dence to the effect that appellant was paid 
in the Bar Library and that he had his mort¬ 
gage and other deeds then all ready for the 
completion of the' transaction is absurd as 
Bulaki Das had had no previous talk- with 
appellant about the contemplated sale. But 
it is abundantly proved that appellant was 
well aware that the house was being sold to 
Bulaki Das, and I have no doubt that Kesho 
Ram had succeeded in inducing him to give 
up his charge and to bring his papers to the 
library and thus receives his monfy, and on 
the other band, I cannot believe that Bulaki 
Das would pay the whole of the purchase 
money over to Kesho Ram and take no 
step to see that the house was released from 
the mortgage. 

In favour of appellant’s, story it may be 
urged that the alteration of the endorsement 
is palpable and that no attempt has been 
made to conceal it. This is true, but it 
would have been difficult to make au altera¬ 
tion of it, which would not have escaped 
detection and it must be remembered that the 
deed was not produced until after the 
death of Kesho Ram, who alone could give 
direct evidence in disproof of the allegation 
that the alteration was made with his con¬ 
sent. 

Another point urged by Mr. Beechey was 
that the appellant retained in his possession 
the original deed of mortgage in favour of 


L'lohha Mai, and the lease executed by tenant 
of the house in favour of that person. lam 
not impressed with this argument. Bulaki 
Das having secured the endorsement on the 
appellant’s mortgage deed, would not trouble 
himself about any previous mortgage deeds 
held by appellant, and as io the lease, he 

tells us that he had no occasion to question 
appellant about it, as the tenant died a Pew 
days after the sale of the house. Taking then 
a.l the circumstances into consideration, I am 
of opinion that the Magistrate was fully jus¬ 
tified in accepting the evidence of Bulaki Das 
and Makhan Lai in preference to that of 
Ram Nath and Abdul Ghafur and in convict¬ 
ing the appellant of forgery. It is contended 
that hia act could not possibly cause loss to the 
complainant and that the only person likely 
to be damnified would be Bulaki Das. This is 
not so, but in any event i fail to see how that 
fact affect.s the guilt of the appellant. He 
made a false part of a document with intent to 
support his claim to a charge over the Katha 
house and whethei the person he intended to 
damnify was the complainant or Bulaki Das is 
immaterial. His clear intention was to cause 
wrongful gain to himself, by securing a 
charge over property to which he was not 
entitled and to defraud Bulaki Das of pro¬ 
perty to which that person was entitled with- 
out payment of any money to appellant. In 
point of fact, if appellant had succeeded in 
IS rau , he would most certainly have caused 

Ram’s representatives, as they 
wou d have been liable to Bulaki Das and 
would have had to make good to the latter, 
the Ks. 472 paid by him through Kesho Ram 

^ ® discharge of the debt charged upon 
the Katha house. 

For the reasons given, I uphold the con- 
vic ion of the appellant in respect of the con¬ 
victions and offence under section 467, Indian 

ena Code, but I set aside the sentences 
under sections 471 and 477. 

, , J'ppellant is an elderly man who has 

*u' ^ good reputation and I 

ID at I am justified in reducing the 

offence under section 
to one year's rigorous imprisonment 
wi one month s solitary confinement. He 

must now surrender to his bail and undergo 
this sentence. 


Sentence altered. 
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CHANDAN 8AHU V. BHADAI RAl. 

CALCUTTA. HIGH COURT. 

Ckiuinal Revision No. 1649 oe 1912. 

February 25, 1912. 

Preseut: —Mr. Justice Coxe aiul Mr. Justice 

N. R. Cliatterjea. 

CHANDAN SAHU— Petitio.-jer 

versus 

BHADAI HAT— Oppo^tr Paktv. 

Cnuundl Procedure Code (Act I of 1808J, s. 119 

Viacluirge of person iufnnncd o.jnin^l on ground that 
Police report of date )nentioned in proceedin'Hi not in 
evi-itencc— Mistake of date—Second proceeding based on 

report of real date, if barred. 

Vroceedinffs were drawn Up nsainst tlio potitionera 
and terminated in their discharire under section 119 
of the Criminal Procedure Code. The proceedings 
purported to have been based on a Police report 
dated July 27th, 1912, and the Magistrate discharged 
the petitioners on the ground that no such report was 
inexistence. The Police report was dated July 29th, 
1912, but in the proceedings by mistake, July 27th, 
1912 was put down. Another Magistrate »lrew up 
the present proceedings against the petitioners on the 

Police report of July 29th, 1912: 

Held, that as the present proceedings were based on 
a Police report which was not the foumlation of the 
former proceedings, these proceedings wore not in¬ 
valid. 

Rule against the order of the District Ma¬ 
gistrate of MozafFarpur, dated October 14th, 
1912. directing the petitioners to execute 
bonds on their personal recognizance of 
Rs. 2,000 each and two sureties each in 
Rs. 1,000 to keep the peace for one year. 

Mr. J. iV. 7?o(/, Counsel, and Babu Surendra 
Nafh Ghnshal, for the Petitioner. 

Babu Manmotha Nath Mukherjea, for the 

Crown. 

JUDGMENT.—This was a Rule on the 
District Magistrate to show cause whytte 
order binding down the petitioners to keep 
the peace should not be set aside, firstly, on 
the ground that proceedings were bad inas¬ 
much as the petitioners had been already 
discharged under section 119 of the Criminal 
Procedure Code and secondly, on the ground 
that the petitioners should have been given 
more opportunities for the examination of 
their witnesses. It appears that proceedings 
were drawn up against the present peti¬ 
tioners and terminated in their discharge 
under section 119 of the Criminal Procedure 
Code. These proceedings purported to have 
been based on a report, dated the 27th July 
1912 and the Magistrate discharged the 
petitioners on the ground that no such re¬ 
port was in existence. His words are— Now 


IS9 

as the information upon which action was 
taken in the proceedings sent to rne for dis¬ 
posal refers to the report, of the Sub-Inspector 
dated the 27th July 1912, which apparently 
has no existence, 1 discharge the accused 
under section 119 of the Code of Criminal 
Procedure.” As a matter of fact, the report 
of the Police which should liave been referred 
to and on which proceedings .sln)iild liave 
been based, was dated tlie 29th July 1912 
and the .Magistrate seems to have thought 
that this difference in the dates was sufficient 
to invalidate the whole proceedings before 
him. Thereafter, another .Magistrate drew 
up the present proceeding on the report of 

the 29(h July 1912, 

It is contended on behalf of the petitioners 
that the report of the 29.ii July 1912 is 
really one and the same as the report refer¬ 
red to in tlie former proceeding and that tlie 
present proceeding is invalid inasmuch the 
petitioners have been di.scharged under sec¬ 
tion 119. On behalf of the Crovvn, it is con¬ 
tended that section 119 lias no application 
inasmuch as the present proceedings aie 
based on a report which was not the founda¬ 
tion of the former proceedings. It appears 
to us that this contention is unauswerable. 
When it was decided in the former proceed¬ 
ings that the case must fail simply and solely 
on the ground that the report of the 29th 
July 1912 was not the basis of those pro¬ 
ceedings, it cannot now, we think, be con¬ 
tended that this rep >rt really formed the 
basis of those proceedings which terminated 
in the discharge under section 119. Accord¬ 
ing to that order, no proceedings were iaken 
on the report of the 29ch July 1912 and the 
order of discharge was not passed in any 
such proceeding. This may seem a some¬ 
what technical view but the petitioner 
seeks relief on the ground of a mere techni¬ 
cality and in the substantial merits of the 
case there is m reason why the petitioners 
should be relieve.! of the proceedings against 
them on the strength of a mere clerical error. 
We accordingly hold that the first ground 
must fail. 

As regards the second ground, we think 
that on the facts of the case the petitioners 
should have a further opportunity of ad¬ 
ducing evidence and the Rule is made abso¬ 
lute to that extent and to that extent only. 
The case will go b.ack to the Magistrate and 
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be disposed of after that opportunity has 
been given. 

Rule made pirthj abiolule. 
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BOMBAY HIGFI COURT. 

Criminal Ukvision Petition No. 383 

OP 1912. 

December 5. 1912, 

Present: Mr. Justice Batchelor and 
Mr. Justice Rao. 

EM PE ROR—PROSECCTOR 

versus 

GULAM AHMED ALISAHEB — 

Accused. 

Sariclwn to prosecute .jranted by DUfri^t Ju>h,r~ 
Conviction cd<iccu^ed-~Appeal before same oiTicer a. 

Sess.oaW to hear appeal-^Penal 

A Judge save sanction for the prosecution of the 

accused on a charge triable under section 193 of the 

Penal Code. The accused was tried for that otfence 
and convicted of u. The appeal against the comTc- 
tion came up before the same Judge in his cainriiv 

i/ejd, that the Judge was legally competent to hear 
and decide the appeal, as the rpiestion before him 
when ho was moved to sanction the prosecution was a 

nfetnt> H ciocstiou from that which ’would 
present lUelf wr.en the appeal would be ar^^ued 

Lmperor v. (lasixir D'Silva, 6 B. A79 and Queen. 

Empress v. Sarat Chandra Rakhif, IG C. 766, followed 

the Accused. 

JUDGMENT._Iu this case, the District 
Judge. Mr. Boyd, acting as District Judge 
gave sanction for the prosecution of the 
present petitioner on a charge triable under 
section 193, Indian Penal Code. The peti- 
tioner has been tried for that offence and 
has been convicted of it. He has preferred 
an appeal against the conviction and the 
appeal is now pending before Mr. Boyd in 
bis capacity as Sessions Judge of the Dis- 
trict. Application being made to Mr, Boyd 
for the transfer of the appeal to another 
Court, the learned Judge declined to move 
in the matter and relied upon this Court’s 
dociaion m Empress v. Gaspor D'Silva (1) 
which was followed by the Calcutta High 

Rakhit (2). We think that the learned 
Judge was right, and that the cases cited 

(1) 6 B. 47tt. 

(2 16 C. 766 . 


by him are good authority for the proposi¬ 
tion that he as Sessions Judge is legally 
^rnpelent to hear and dispose of this appeal. 
iNor for ourselves do we see any reason at 
present why he should not do so. The 
question before him when he was moved to 
sanction the prosecution was a totally 
different question from that which will 
present itself when the appeal is argued. 
\Ve think, therefore, that Mr. Boyd should 
hear and decide the appeal, unless he 
himself feels embarrassed in the matter by 
reason of his former order. In case he is con¬ 
scious of any such embarrassment, he will, no 
ou t, communicate with this Court when the 
requisite action can be taken. At present, 

we see no reason to interfere, and we dis¬ 
charge the Rule. 

Rule discharged. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 773 op 1912. 
January 29, 1913. 

Present:~^\v Arthur Reid, ICt., Chief Judge, 
>1 i '^^®Uce Uattigau. 

6ANTA SINGH— Convict—Appellant 

VQTStiS 

—Respondent. 

ofenZ ,Mch or spot whers 

PalTce ZV- ^emindar’sdoW.*- 

Or JJ p “ of occased- 

-ronuml Pro-'etlftre CoJe ('Act r of 1808) s 162 

hv arwlccuf 1"" statements by way of confession, made 

the cotnmi'Qs"' *^°*”ting outarlicles connected with 

section 2' ® are inadmissible under 

section 2/ of Act I of 1872. 

but not tho ° ** certain place is relerant 

ris^tho s ite,l r M ! “■"-itted the crime. So 
spot and tlie tliat ho nmuld point out a certain 

3Caiu3 wonlrl h indicated blood 

thrnart of admissible, but not 

he had conimitteVthe"'cTiml^.‘‘*' =*Potthafc 

produces the article himself, 

ing atatemcTit f h® Proved, yet the accompany- 
inadmissible in owXaco°°‘ 

Quccn.En,prcss y. Kcnalia, 10 B, 595, folio wed. 
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Whore au accused person has throughout consist¬ 
ently refused to mako any confession bofoio a 
Magistrate und a^inst whom there is practically no 
evidence at all, his incriminating statement under 
section 27 of Act 1 of 1872, must necessarily he re¬ 
ceived with the greatest caution and suspicion, al¬ 
though deposed toby I'espectable l^olicc Olticers and 

the village authorities. 

Tho Police diaries etc. should bo referred to 
under section lt>2 of the Criminal Procedure Code, 
1M9S, iu the interest of the accused person for 
checking the evidence of tho prosecution witnesses 
to see how far their statements can he relied upon. 

Blood staius on a zcini'nlur's clothes are very 
seldom incriminating. 


Appeal from the order of the sessions 
Judge, Amritsar, dated the 1-Uh November. 
1912, convicting the appellant. 

Mr. Beechey, for the Appellant, 
ilr. Bevan Betman, Government Advocate, 
for the Respondent. 


of tliis Held iu company upon many oc¬ 
casions both by night and l>y day. On the 
niglit of the dlst July, Santa Singh came to 
the house of Sundar Singh (P. W. No. 2), 
deceased’s fatlier, and lie and the deceased 
proceeded together to tlieir tield wliicl) was to 
be irrigated that niglit from tlie canal. Tlie 
pair, undoubtedly, went to tlie tield, and 

later on Santa Singh came running back to 
tlie village, and at the outskirts met 
Chuhar Singh, (P. W. No. 10) and 
Jiwan (P. W. No. 11), to whom he gave the 
intorinarion that Vir Singh had been 

inuidered by tive persons. Chuhar Singh 
deposfcs that Santa Singli mentioned no one 
by name as being concerned in the murder, 
but upon this point Jiwan Singh contradicts 
him and asserts tliat the name of Ujagar 
Singh was mentioned. Both witnes.ses state, 


JUDGMENT.—The appellant, Santa 
Singh, a/a/aged 25, has been convicted by 
the Sessions Judge, Amritsar Division, 
(agreeing with the opinions expressed by 
the assessors) of having murdered one Vir 
Singh, aged 30, on the night of the 
Slat July 1912. He has been sentenced, 
under section 302, Indian Penal Code, to 
death and from this sentence be has, 
through his Couusel, Mr. Beechey, prefer¬ 
red an appeal to this Court. His case 
also comes before us under section 371-, 
Criminal Procedure Code, for confirmation 
of the capital sentence. The murder is 
alleged to have been committed at 
a spot not far distant from the abodi of 
Mauza Chhina Wichla Kila in the Ajoala 
Tahsil of the Amritsar District, and in 
connection with it another Jat, by name 
Ujagar Singh, a resident of Mauza Khur- 
manian in the Amritsar Tahbil, was also 
charged before the learned Sessions Judge. 
This latter person was, according to the 
first report made to the Police at 7-30 
A.M.. on the 1st August, the only man 
connected with the murder whose identity 
was then known, but he has been acquitted 
by the Sessions Judge on the ground that 
there is no evidence whatever on the record 
against him. The case . against Santa 
Singh, appellant, may be brietly summarised 

as follows:— 

He and Vir Singh, the deceased, became 
partners in cultivation of a certain field 
about March or April 1912, and as tho^ 
ovideuco shows attoudud to tho cultivation 


however*, that they suggested raising au 
alarm, bub lliat Santa Singli would not do so, 
an assertion which, in view of the ad¬ 
mitted fact tliat Santa Singli proceeded 
stiaiglit way to the house of deceased’s 
father and at once told him tliat liis sou 
had been murdered, is palpably false, and was 
obviously intended to prejudice Santa Singh 
in the eyes of the asse.csor's and the Sessions 
Judge. In this connection, we would note 
that the statements made by these two 
witnesses to the Police ai'o very different 
from their subsequent depositions before the 
Sessions Judge. According to the Police 
diary (to which wo have referred for the 
purpose of checking the evidence), Chuhar 
Singh told the Police that when Santa Singh 
met Miru and Jiwan he said;—“Vir Singh 
has been cut info pieces by the olfenders at 
tlie War Wala well. Bet us go there and 
ascertain all about the matter. 1 have come 
here running being afraid of them.” 

The statement proceeds:—"When we asked 
him who had cut the deceased into pieces, 
he said he know the name of no one but 
Ujagar Singli son of Buta Singli, Jiwan 
sweeper, and I said, we will not go as we 
are afraid of the offenders cutting us also 
into pieces, as tliey have weapons with 
them.” This statement was conobated by 
Jiwan Singh and we see no reason to suspect 
that it was incorrectly recorded. But 
Chuhar Siogh, when giving evidence in 
Court, alters his statement very materially 
and clearly endeavours to prejudice tho 
defence by stating (1) that Santa Singh 
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mentioned no one by name, a point upon 
which he 13 contradicted not only by his 

statement as r^orded in the diary, but also 
by Jiwan (P. W. Xo. 11) and (2) that Santa 
b.ngh was averse from raising an alarm 
whereas (if the diary is to he accepted) it 
was Santa feiiigh who actually suggested to 
Chuhar b.iigh and Jiwan that they should 
return with him to the scene of the crime 
We re er to this matter particularly as the 
learned Sessions Judge has apparently accept¬ 
ed It as a fact against the appellant that he 

admitted that Santa Singh proceeded 
without delay to the house of Sundar Singh 
and told the latter that five persons ineludiS 
Ujagar Singh, had killed hi, son. .Sundar 
Singh, accompanied by Santa Singh and 
others, then proceeded to the spot where they 
found the deceased s body and head lying 
separate. Later on. Sundar Singh, Santa 
Singh and some others went to the tUam 
distant seven miles from the village and there 
reported that Ujagar Singh and four other per- 
sons unknown, had murdered Vir Singh Thw 
report was, undoubtedly, based upon the i ! 
formation given by Santa Singh, but in the 
course of it. Sunder Singh himself gave 
reasons for suspecting Ujagar Singh as the 
principal person concerned. He tnlH fk 
Police that there had been civil and criminal 
proceedings between him and Ujagar Singh 
that the latter had threatened to kill Idni 
or his son, and that, but recentlv n ^ 
set fire to his stack of wheat Uhilwara). Thg 

Police investigation began promptly and the 
Sub-Inspector visited the scene of the murder 
where he found the head lying severed from 
the trunk m a sugar-cane field which he 
longed to the deceased and Santa Singh Ac" 
cording to the Sub Inspectors entry i„ fh' 
diary, this field was covered over wfth wafer 
and no marks of blood were found on the 
ground. In the course of the inquiry su 
picion eventually attached to Santa I' 

si£ 

murder had been committed and also he 
actual spot where Vir Sinffh hati K 
killed. At the latter spot, if is safd tW 
blood stains were noticed and that the earth 
and grass were collected and sent to 

Chemical Examiner for inspection and ex! 
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aminatioii. Santa Singh’s chadars had also 
been sent to that officer on the 6f.h August 
and the report received by the Police was 
t lat blood coloniiiig matter was found on the 
ch,ulnr,, on the said chhavi and on the 
ctim/nrs. The prosecution allege that Santa 
bingh i.s the man who actually murdered 
Vir Singh and that he did so because (1) 
tr Sui^h had had a liaison with a woman 

whom Santa Siuerh had married by chacLar 

(2) he had reason to suspect that Vir 
-Singh had actually poisoned his brother 
Jovvala Singh, in March 1912 and had 
endeavoured some years ago to poison him 
and the members of his family. 

In support of the prosecution story, it is 
urged (n) that Santa Singh was the man 
ast seen in the company of the deceased; {h) 
that he gave a false story as to the com¬ 
mission of the murder; (c) that he practically 
admitted his guilt to the Zailhr Isher Singh. 

■ u Sarbarah Zaildar (Krishen 
bingh. P. W. :^-o. 8) and the Sufaidposh, 
aiarnarn Siugh, P. W, 7), inasmuch as 
he informed these persons that he would 
point out the places where he had committed 

the murder aud where he had hidden the 
weapon with which he had committed it; {d) 
that he produced the chhavi (Exhibit P.2) 

k? ^ found to have colouring matter 

o JO upon it; (e) that his ckadirs were 

iscoverei , on examination to have such 

matter upon them; and dually (/) that at the 

spo w lie 1 he is said to have pointed out as 

the actual scene of the murder, the earth aud 

grass were also found to have such matter 
upoQ them. 

In our opinion, formed after careful and 
anxious corisideration, the guilt of the appel- 

1 been so clearly and conclusively 

established as would justify us in upholding 
his conviction and the grounds urged in sup¬ 
port of the ending of the Sessions Judge do 
not prove Mie case against him. We will 

seriatim. 

\ Ai Question that naturally arises 

IS y 1® er the appellant Lad any apparent 
motive for mnrdering his partner. Upon this 

^ki^ ’j ? learned Government Advocate was 
o ige to admit that the case for the prose- 
cu ion was decidedly weak, and bis own 
suggestion was that it was possible that 
Ppe ant had had a sudden quarrel with 

deceased and killed him in a fit of rage. 

© 0 viQus reply to this theory (which wa3 
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seemingly urged for the tirst time before us) 
is that the murder was committed with a 
c/i/i'ii-i or a g?amfi4'a and that it is in highest 
degree improbable that Santa Single would 
have had any such iustrument at hand, unless 
he had premeditated murder. An agricul* 
turist proceeding at night time to water his 
field would not carry any such weapon, and 
had Santa Singh done so, Vir Singh would 
in all probability have been suspicious. The 
prosecution in the Sessions Court, seeing 
this difficulty, had not propounded any 
theory as to a sudden quarrel, and the 
suggestion was that the appellant had some 
days previously hidden tlie cJih'ivi in tiie 
field for use subsequently. Hut this theory 
pre supposes that appellanc had carefully 
planned the murder, and tliat again pre* 
supposes that he had some motive for putting 
Vir fcingh to death, now what is the motive 
that is said to have impelled him to commit 
tins murder? Admittedly since April last 
deceased and Santa Singh had been partners 
in cultivation. They had on various ocoa« 
sions, both by day and by night, gone out in 
company to attend to their field and from the 
very fact, that Vir Singh went with Santa 
Singh on the fatal night, seemingly without 
suspicion, it is clear that he had no reason to 
fear Santa Singh and that the latter was 
believed by him to be bis friend, nor again, 
did deceased’s father at first entertain any 
suspicions of Santa Singh, On the contrary 
he readily accepted the story told by the 
latter and was prepared to believe that 
Ujagar Singh was the real murderer. All 
these facts tend to sliow that the deceased 
and his father had no reason to believe that 
Santa i^ingh was their deadly enemy and 
that he was but waiting for an opportunity 
to kill Vir Singh. Itis suggested, how. 
over, that the deceased bad had iutrigue 
with appellant’s wife, and that he was sus¬ 
pected of having attempted to poison appellant 
and his family and of having actually, poison¬ 
ed Jawala Singh, appellant’s brother, (see 
the evidence of Sundar Singh, Bhagat Singh 
and Wadhwa Singh, P. W. No. 5, the latter, 
however, admitting that he heard of the sus- 
picions about the poisonings only during the 
investigation of the present case). 

We are not impressed with the evidence 
upon these points. Deceased’s father, Sundar 
Singh, (P. W. No. 2) has had to admit that 
Santa Singh turned out from hia houao tho 


woman with whom Vir singh was supposed 
to have liad an intrigue and tliat this occurred 
in Chet of last year, or, in other words, at 
some time prior to Santa Singh entering into 
partnership with Vir Singh. We can hardly 
believe that Santa Singh entertained any 
feelings of resentment agairst Vir .Singh 
with regard to his relations witli this woman 
who appears to have been of loose charac¬ 
ter. The evidence as to Santa Stngh 
suspecting Vir Singh of attempting to poison 
him and his family is of the vaguest possible 
character. Mnsamm'it Hari (P. W. No. -I) 
asserts that the incident occurred two years l)e- 
fore the murder of Vir Singh while Wadhawa 
Singh (P. W. No. 5) says it happened five 
yf*ars before that date and Bhagat Singh (P. 
W. No. 4) speaks merely from hearsay. As a 
matter of fact this vague suspicion, if ever it 
existed iu Santa Sigh’s mind, cannot have 
induced him, long after it had been forgotten, 
to raui’der Vir Singh. 

Then, as to the death of Jawala Singh. 
This also occurred in Chet of last year and 
according to tlie evidence of Akram Ali Khau 
(P.W. No. Id). Sub-l nspector, the report then 
made at tha thina was that Jawala Singh had 
died after three months' illness. In face of thi.s 
report, it is impossible to believe that Jawala 
Singh’s brother, present appellant, was 
firmly of opinion that deatli was due to 
poison administered by Vir Singh. We are 
asked, however, to believe that Santa Singh 
entertained that suspicion and that in order 
to avenge the death of his brother, he ingra¬ 
tiated himself with Vir Singh arid his father 
with the object of eventually murdering one 
or the other. Had this been the case we 
should have expected Santa Siugh to avail 
himself of the tirst opportunity that occurred 
thereafter, but though it is proved that 
Santa Singh and Vir Singh went out on 
many occasions, both by day and by night, to 
attend to their field—and Santa Singh would 
tlius frequently have liad the opportunity for 
which he was anxiously waiting—no attempt 
was made by the latter to kill the supposed 
muidererof his brother. It is, of course, possi¬ 
ble that Santa Singh was all this time cherish¬ 
ing a resolution to kill Vir Singh, whom he 
suspected of having murdered Jawala Singh. 
But we can deal only with reasonable pro¬ 
babilities, and it seems to us highly unlikely 
that a man who was thirsting for another’s 
blood would defer gratifying hi.s desires for 
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several months though in the meantime 
many opportunities offered themselves to 
him. Furthermore, we cannot believe that 
if Santa Singh really suspected that, his 
brotlier had been poisoned, he would have 
allowed the latter’s death to have been 
reported as taking place after three months’ 
illness. 

Having regard to all these facts we are 
unable to find upon the record any proof of 
such motive as would have induced Santa 
Singh to commit a pre meditated murder, 
while the very fact that Vir Singh was killed 
with a chhavi or gand'isa is a strong point 
against the theory that Santa Singh may 
have killed him in a sadden fit of anger. 

Turning now to the other points urged by 
the prosecution against the appellant we find 
in the first place that he was the last person 
seen in the company of the deceased. This 
fact is admitted by thedeferice, as appellant’s 
own story is that the murder took place in 
his presence. Per se, the presence of the 
appellant on the occasion cannot afford proof 
of his guilt as that is a fact entirely onsist- 
ent with his story and with his innocence. 
But, it is said that he gave a false story as to 
the commission of the murder. Obviously, this 
is an assumption and begs the whole question 
involved in the case. We cannot say that 
his guilt is proved because his story is false 
unless and until it can be established that his 
story is indeed untrue. Clearly, then, we 
must look to other facts to see if appellant’s 
guilt has been proved. The third point urged 
in support of the conviction is that the appel¬ 
ant made certain admissions to Ishar Singh, 
Kishen Singh, Harnam Singh and otheis, to 
the effect that he would point out the place 
where he had murdered the deceased and the 
place where he had buried the chhavi with 
which he had committed the murder. It is 
not denied that at the time when the albged 
admissions were made the appellant was in 
Police custody but it is urged that as, in con¬ 
sequence of the information thus given a 
chhavi was discovered and earth and grass 
were found with colouring matter of blood 
thereon, the whole statement made by the 
appellant in respect of these matters is admis¬ 
sible m evidence against him under section 27 
Indian Evidence Act. We cannot agree with 
this proposition. In our opinion, only so 
much of that statement is relevant as led to 


the discovery of the or the spots of 

blood and that that portion of it which went 
further and purported to be a confession of 
guilt was irrelevant. In other words, the 
prisoner’s statement that he buried the 
in a certain spot would be relevant, but not 
the further statement that it was the chhavi 
with whicli he had committed the murder, 
So also the statement that he would point out 
a certain spot would be relevant, and evidence 
that at the spot indicated blood stains would 
be found would be admissible but not the 
farther statement that it was at this spot that 
he had committed the murder. 

In the present case it is in evidence that 
the chhavi (Exhibit page 2) was actu¬ 
ally produced by the appellant him¬ 
self, and it is not contended that it was/ow'id 
by the Police or any one else in consequence 
of information given by him. In these cir¬ 
cumstances we hold, upon the authority of 
Queen-Empress v. Kamalia (1) that though 
the fact that the appellant actually produced 
a chhavi at a particular place may be proved, 
the accompanying statement alleged to have 
been made by him to the effect that he 
buried the . chhavi there, is inadmissible in 
evidence. The fact that spots of blood are 
said to have been found at the spot pointed 
out by the appellant is, of coarse, relevant 
and practically the whole case agaiust him 
consists in the fact that he is said to have pro¬ 
duced a cAAaii and to have led the investigat¬ 
ing party to a place where blood colouring 
matter was found in the earth and on the 
grass. All this occurred ou the 10th August 
and it is significant that heavy rain (amount¬ 
ing, according to the official Gazette, to about 
6 ^ inches), fell in the Ajanala Tabsil between 
the very early morning of the Ist August and 
the lOch August. In addition to this it is 
admitted that on the night of the murder the 
sugar-cane field, where the murder is said 
to have occurred, was under water, having 
been irrigated from the well. In these circum¬ 
stances we find it difficult to believe that 
blood colouring matter from the deceased’s 
body would still be found, several days after¬ 
wards, in the earth and on the grass, and we 
are certainly not prepared to accept the 
statements of Ishar Singh, Hari Singh, Kishen 
Singh, Santa Singh and Akram Ali, Sob- 

(1) 10 B. 595. 
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Inspector, that the stains of blood thereon were 
obvious to the eye. But these object ions apart, 
we find great difficulty in aoceptiug tlie story 
that a man, who has throughout consistently 
refused to make any confession before a 
Magistrate and against wlioin tliere was 
practically no evidence at all, was neverthe¬ 
less prepared to admit his guilt to tlie Police 
by pointing out to them and the village 
authoiiries, the place where he had concealed 
the chhavi and the place wliere he is alleged 
to have committed the murder. The evidence 
may, of course, be true, but, when it is 
practically the only incriminating evidence 
against an accused person, it must necessarily 
be received with tlie greatest caution and 
suspicion. 

The last point made against the appellant is 
that his clothes (f.e., the chadar'i he was 
wearing about the 6th August) were found on 
examination by tlie Chemical E.varainer to 
have blood colouring matter upon them. Tlie 
Sessions Judge regards this as an important 
piece of evidence against the appellant, who, 
he says, has given ‘no rational explanation” 
to account for the stains. There might 
have been some force in this, had it 
not been for the fact that the ch<idars 
of two other persons who are not alleged to 
have had any part in the murder, namely, 
Jivvan and Sohan Singh, were sent for exami¬ 
nation to the Chemical Examiuer at the 
same time, and were also found to have 
blood colouring matter upon them. Obviously, 
therefore, the preseuce of such matter on 
the chadars of persons of this class proves 
nothing. 

Having regard to all the circumstances and 
to the evidence on tlie record, checked as we 
have checked it, by reference when ne¬ 
cessary, in tlie interests of the appellant, 
to the entiiea in the Police diary, we 
are of opinion that the case against the 
appellant is open to serious doubt. We, 
accordingly, accept his appeal and set aside 
the conviction and sentence. The appellant 
will be released as soon as possible. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 147 oe 1913. 

March 13, 1913. 

Present: —Mr. Justice Coxe and Mr. Justice 

N. R Chatterjea. 

NISHI CHANDRA CHAUDHURY— 

Petitioner 


versus 


ROMESH CHANDRA SEN— Oi-posite 

Partv. 

Criminal Procedure Code CAct J’ of 1S98^, .ss. Hi.j, 
fiij and (7), 0, 40S, 409, 3C7, ■i2l-Addition(d 
Sc.-fnions Jiid<je —Maciaf rote—Subordination—SanclioJi 


f 0 proM'c H tc—Ren a o n s . 

Section 40S of the Criminal Procedure Code inakoss 
sentences of a .Magistrate a[>pealal)Ie to the Court of 
Session and under section 409, read with section 9 of 
the Code, an Ailditional Sessions Judge has jiiriadic- 
fion to hear such appeals. For tlie purpose of section 
19.), sub-section (7), tlierefore, a Magisti’ato is sub¬ 
ordinate to an .Adilitional Sessions Judge and conse¬ 
quently an Additional Sessions Judge lias jurisdiction 
to grant sanction refused by a Magistrate. 

A Court should give reasons for gianting or 
refusing sanction. 


Rule for setting aside a sanction. 

Bahu Sntya Chnran Sen, for Hie Petitioner. 

Babus D. L. Kastgir and Khitish Ohandra 
Sen, for the Opposite Party. 

JUDGMENT.—This was a Rule to show 
cause why a sanction granted by the 
Additional Sessions Judge should not be 
set aside on the 6rst two grounds men¬ 
tioned in the petiiion. The first ground 
is that the Sessions Judge had no power 
in law to transfer the hearing of the 
matter to the Additional Sessions Judge 
and the latter had no jurisdiction to grant 
the sanction. Under section 195 of the 
Criminal Procedure Code any sanction given 
or refused may be revoked or granted by any 
authority to which the authority giving or 
refusing the sanction is subordinate; and for 
the purposes of this section every Court is 
deemed to be subordinate to the Court to 
which appeals from the former Court 
ordinarily lie. Under section 408 appeals 
from the 6rat Court in this case lay to the 
Court of Session and under section 409 read 
with section 9 of the Code of Criminal Pro¬ 
cedure an Additional Sessions Judge can 
exercise jurisdiction in that Court. It 
seems to us that the Magistrate was sub¬ 
ordinate to the Additional Sessions Judge 
within the meaning of section 195 and that 
tho Additional Sessions Judge bad juriadic- 
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tion to grant a sanction refused by the 
Magistrate. 

The second ground is that the statements 
made cannot at all be construed to mean 
any offence “under section 193 of the 
Indian Penal Code.” We are unable to 
understand why these statements, if they are 
false, cannot be construed to mean an offence 
under section 193. Apparently they were 
at first supposed to be contradictory state¬ 
ments but it is clear that they were not so. 

They were disbelieved by the Courts below 
as being altogether false and not as being 
Belf-ooutradictory. On this ground the Rule, 
therefore, fails. 

On looking into the records we are not 
satisfied that the learned Additional Se.ssions 
Judge has dealt judicially in the matter in 
accordance with section 195, clause (6). 
There is a formal proceeding dra wn up and 
there is a note in the order-aheet of the 
order passed, granting sanction but there is 
nothing to show that the Sessions Judge 
applied his mind judicially to the application 
and there is no statement of his reasons for 
the decision. 

We think, therefore, that the case must 
go back, the application be re-heard and the 
reasons for granting or refusing sanction 
should be given. 

Case remanded. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 464 of 1912. 

January 15, 1913. 

Present: —Mr. Justice Chevis. 

SHERA —Prisoner—Appellant 

versus 

EMPEROR—Prosecutor—Respondent 

Penal Code (Act XLV of 1860;, s. 307-DoMtV— 
CircumstanUal evidence—Blood stains on clothes— 
One person accused at thana and another at the spot 

Where in a case under section 3t7, Penal Code A 
and B. were named at the thana as the assailants but 
when the Police went to the spot the name of C u-a<^ 
substituted for that of B. and the only eye witnp^« 
said he saw their backs as they ran: 

Meld, that the accused could not bo convicted on 
such evidence, the mere fact of there beine blood 
stems on the clothes would not suffice, the evidenco 
of the trackers being by no means infallible 


Appeal from the order of the Magistrate, 
1st class, Lyallpur, dated the lOch July 
1912 convicting the appellant. 

Lala Nand Lai, for the Appellant. 

The Legbl Remembrancer, for the 

Respondent. 

JUDGMENT.—The appellant, Shera, has 
been conviced of attempting to murder Agra 

and sentenced to five years’ rigorous imprison* 
ment. 

That a murderousattack was made on Agra 

while he was sleeping is clear; the question 

is whether there is sufficient proof against 
Shera. 

There is not a single witness who deposes 

in Court to having recognized either of 

Agra s assailants (it is said that there were 

two assailants), and the decision of the case 

must rest on the evidence as given in Court. 

Tlie prosecution witnesses may have been 

won over of course, bat even so, if the 

evidence given in Court does not establish 

the guilt of the appellant he cannot be con¬ 
victed. 

Mathela and Waryami simply say they 
saw two persons running away but cjuld not 
identify them. Agra’s wife, Musammat 
Daulan, also says that she saw the backs of 
two persons running away but did not re¬ 
cognize them definitely. It is clear enough 
that suspicion at first fell on Shera and 
Wasawi, and these two were named at the 
tuann. Shera is the brother and Wasawi is 
the husband of a girl who was abducted by 
Agra last Katik, so such suspicions would be 
natural enough. But when the Police reach¬ 
ed the spot, Masta, a cousin, was named in¬ 
stead of Wasawi, the husband. It appears 
to me very doubtful if any one was really 
identified at the spot; this is very probably 
one of those cases in which a sudden assault 
IS committed in the dead of the night when 
every one is asleep, and persons are named 
on suspicion though, as a matter of fact, 
uo one has seen the assailants or at most 
has only seen their backs as they ran 
off. Musammat Daulan, as already stated, 
will not swear to any one in her statement 
in Court. Even from the prosecution evidence 
it would appear that .she first named Wasawi 
and i>hera, and then changed the names to 
Shera and Masta. 

As to the track evidence the trackers 
swear to certain tracks as those of Shera and 
Masta, but they admit that no one but these 
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two and Wasawi was made to walk near the 
tracks, and I conceive it is as possible for a 
mistake in identification to be made by 
trackers as by any one else. 

Ghulara Muhammad, lambardar^ says that 
Shera and Masta confe.ssed to him before the 
Police arrived, but in cross-examination he 
admits a quarrel over irrigation matters 
with Shera; such an admission may be made 
for the purpose of lessening the value of his 
evidence, but either tliere has been a quarrel 
or the witness lies when he says there 
has been a quarrel, and if he is a liar, his 
evidence must be regaided with caution. 

As to the Chemical Examiner’s report, 
this speaks of blood stains on the clotlies of 
all three, Shera, Masta and Wasawl, whereas 
all the other evidence in the case points to the 

assault having been committed by two men 
only. 

T. he learned Magistrate distrusts tlie 
evidence of the himb'irdar and regards the 
Chemical Examiner’s report as inconclusive, 
and so far I agree with him. The Magis* 
trate convicts on the evidence of Mtisimmai 
Daulan and the trackers and here I cannot 
uphold him. Musammat Daulan does not 
depose to having recognized the appellant, 
and the trackers’ evidence 1 regard as by no 
means infallible. 

I consider the evidence insufiBcient to 
warrant a conviction, and I accept this appeal 
and reversing conviction and sentence I 
acquit the appellant and order him to be 
released. 

Appeal accepted. 


CALCUTTA HIGU COURT. 

FULL BENCH. 

Criminal Revision No. 631 of 1912. 
February 4, 1913. 

Present:—Sir Lawrence .lenkins. Kr., Chief 
Justice, Justice Sir Richard Harington, Bart,, 

Mr. Justice Stephen 
Justice Sir Asubosh Mookerjee, Kr., 
and Mr. Justice Holmwood. 

HAR PRASAD DAS— Accdsed—Petitio.ner 

verstis 

EMPEROR —Pkosecdtor. 

JuriidiHion—High Qourt—Criminal Bench—Rci H$ion 
—Order by Civil or Revenue Court under section 470, 


Criminil Procedure Code^Criminal Procedure Code 
(Act I oj 1898), 48,5, 439, 470 —Civil Procedure 

Code (Act r of 1903), s. Wo—High Courts Act i24 S' 
25 Viet. C. 104 ;, 14. 15. 

When action is taken by a Civil or aUevenue Court 
under section 470 of tlio Criminal l*iocodure Code, 
its proceedings may he revised by the Uigh Court 
under section 115 of tho Civil Procedure Code on any 
of tho grounds mentioned therein, or may bo examined 
under section 15 of the High Courts Act. A 
Bench of the High Court exercising criminal 
jurisiliction cannot, as sneli, deal with tliose matters 
unless authorised by tho Chief Justice under section 
14 of the High Courts Act to do so. 

But when action under section 476 is taken by a 
Criminal Court, subordinate to the High Court, its 
proceedings are open to revision under section 439 
of the Criminal Procedure Code. 

Tho cases of Kali Prasad Chatterjee v. Bhuhan 
Mohini Dast, 8 C.W.>f. 73; 1 Cr. L. J. 21 and Emperor 
V. Gopal Bnrik, 3iC. 42; 11 C. \V. X. 125j 4 Cr. 
L. J. 460, wore correctly decided. 

Rule issued by the Criminal Bench of the 
High Court against the order of the Assis¬ 
tant Settlement Officer of Shahabad directing 
the prosecution of the petitioner under sec¬ 
tion 476 of the Criminal Procedure Code. 

The matter was referred to a Full Bench 
by the following 

ORDER OF REFERENCE. 

Holmwood, J.—The question has arisen on 
a Rule issued by us to show cause why an 
order made under section 476, Criminal 
Procedure Code, by the Assistant Settlement 
Officer in the Shahabad District, should not 
be set aside, whether the Criminal Bench 
has jurisdiction to interfeie with the orders 
of Civil and Revenue Courts made under 
that section. The rulings are very conflict¬ 
ing on the point and it seems necessary to 
have the matter settled by a Full Bench. 
The difficulty has been got over on more 
than one occasion by the appointment of a 
Special Bench by the Chief Justice to hear 
such applications, but it is obvious that 
this causes unnecessary delay and embarrass¬ 
ment to applicants, and there seems to be 
no reason why the matter should not be 
settled once for all. 

Our own view of the matter in a recent 
case was that there was no question as 
regards the jurisdiction of the High Court 
in sanctions under section 195. There it 
is expressly laid down that any sanction 
given or refused under this section may be 
revoked or granted by any authority to 
which the authorily giving or refusing it 
is subordinate, and in the case of an 
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Assistant Settlement Officer the Special 
Judge would in the first instance deal 
with the matter and in the event of its 
going further the Civil Bench of the group 
to which the case belonged. It is the 
settled practice in this Court to treat cases 
under section 195 by way of appeal aud 
no question as to the revisional pow'ers of 
the Court or the powers under the Charter 
arises. 

But under section 470 the matter is on 
a wholly different footing. To begin with, 
there is a conflict whether the High Courtl 
in dealing with ordeis under section 47(3, 
acts under its revisional powers by virtue 
of section 439 or whether it only interferes 
under section 15 of the Charter. The most 
recent practice lias been to discourage 
references from District Judges on the 
ground that such orders could not be dealt 
with in revision and District Judges have 
uniformly refused to refer such questions 
to us aud have directed the aggrieved party 
to move this Court direct. 

In a recent case a Civil Bench of this 
Court issued a Rule against an order under 
section 476 and directed the party to move 
the Criminal Bench for stay of criminal 
proceedings in the Magistrate’s Court. This 
appeared to us to be the proper and reason¬ 
able procedure assuming as we did as.sume 
for the purposes of that case that this 
Court could only interfere with the Civil 
Court’s order under the Charter or under 
section 115, Civil Procedure Code. The 
rulings of this Court to which we desire 
to draw attention are: 

The case of Kali Prasad Ghatterjee v. 
Bhupnn Mohini Dasi (1), where it was 
held by Rampini and Handley, JJ., that 
the Criminal Bench of the High Court has 
no authority to interfere, under section 439, 

Criminal Procedure Code, with the proceed¬ 
ings of a Muusif taken under section 476 
Criminal Procedure Code. The Civil Bench 
should be moved under section 622 (now 
section 115) of the Civil Procedure Code. 

In taking this view the Judges, no doubt 
relied on the cases of Eranholi Athan v. 
King-Emperor (2) and In re Chennanagoud 

(3), aud the former case has since been 

(1) 8 C. W. N. 73; 1 Cr. L. J. 21. 

(2) 26 M. 98. 

^3) 26 U. 139. 


overruled by a Pull Bench of the Madras 
Court in the case of Ottupura Narayaita 
Snmnya]ipnd v. Emperor (4). The latter case 
of In re Chennanogottd (3) was a case under 
section 195 and still holds good. 

It was argued by Mr. Jackson for the 
petitioner that the Full Bench decision of the 
Madras Court in EranliolPs case (2) having 
been overruled by the Special Bench in Ottu- 
pnra Narayana Somayajipad v. Emperor (4), 
the decision (»f Kali Prasad Ghatterjee v. Bhu- 
P'mMohini Dasi (1) was no longer binding on 
us, but the same learned Counsel recently 
pointed out to us the remarks of Jessel, 
M. R., that authorities of reported cases 
could only be relied upon when they laid 
down certain principles which the Judges 
could follow and the Judges of this Court 
do not say that they merely follow the 
rulings of the Madras tJourt but that they 
think tlie contention on which those rulings 
went is well founded. They, therefore, 
follow the principle and tliat principle 
would, therefore, be binding on us if it be 
not overruled. 

Now in the very latest reported case on the 
subject in this Court Ram Prasad Malla v. 


Ragknhar Mulla (5), the same principle lias 
been re-affirmed tliough in a different form. 
For it has been held that the High Court 
cannot take action under section 476 in a case 
decided by a Judge of Small Causes inas- 
mucli as a Small Cause Court is not a 
Court subordinate to the High Court. lu 
the same way a Settlement Officer’s Court 
is not a Court subordinate to the High 
Court except in so far as cases may come 
before it in special appeal from the Special 
Judge in certain proceedings under the 
Tenancy Act. 


The case of Emperor y. Qopal Batik (6) is 
in direct coufliot with Kali Prasad Chnttenee 
V. Bhupan ^lohini Dnsi (1) inasmuch as 
the learned Judges (Mitra and Ormond, JJ.,) 
expre.'ssly dissent from EranholPs case (2) 
and follow the case which was overruled by 
the Madras Full Bench, viz.^ the case of 
Queen-Empress v. Srinii'asalu Naidu (7). 


(4) .33 if. 49 (F. B.h 3 lud. Cas. 934; 6 M. L. T. 327; 
19 M. L. J. 766; 10 Cr. L. J. 420. 

(5) 37 C. 13; 13 C. W. N. 1038; 4 Ind. Cas. 6; 10 Or. 
L. J. 454. 

(6) 34 C. 42; li:c. •W.tK. 126; 4 Cr. L. J. 460. 

(7) 21,M. 124. 
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They say they have not been referred to 
any case in this Court to the contrary and 
Kali Prasad Ghatteriee v. Bhuhan Mohini Dasi 
(1) was not brought to their notice. 

The case of Mahomed Bhakku v. Queen- 
Empress (8), treated the matter as one of 
doubt bat inasmuch as the Bench had the 
civil business of the Burdwau group then 
in its hands and the case was transferred 
to it by the Chief Justice the question had 
not to be decided. 

So, too, the case of Hem Chandra Ray v. 
At‘il Behari Roy (9) seems to leave the 
matter in greater doubt than ever though 
some of the remarks of the Court of svhich 
Rarapini, J., was a member, seem to conflict 
with the decision of Kali Prasid Ghatterjee 
V. Bhupun Mohini Dasi (1). In a later case 
Dakhineswar Misia v. Harris Chandra 
Ghatterjee (10), .Mookerjee, J,. points out the 
conflict between the cases of Kali Prasad 
Ghatterjee v. Bhupin Mohini Dasi (1) and 
Hem Chandra Roy v. Atal Behari Roy (9). 
But in the latter case the question was, as 
we have seen, left in doubt, so that we 
have really as far as this Court is concerned 
only to deal with the direct conflict between 
Kali Prasad Ghatterjee v. Bhtipan Mohini 
Dasi (1) and Emperor v. Qopal Barik (6) 
and we think that tins must be referred to 
a Full Bench inasmuch as in the former 
ruling tthe [Oiminal Bench declined 

jurisdiction even after the Chief Justice 
had made over the case to it by special 
order, apparently holding that as long as 
it was a Criminal Bench it had no jurisdic¬ 
tion and the only way it could gbt 
jurisdiction would be by a special order of 
the Chief Justice making the Bench a 
Special Bench for the disposal of this 
particular civil matter. The difficulty, 
therefore, cannot be altogther met by our 
making a reference to the Hon’ble the 
Chief Justice. We have been referred to 
the cases of In the matter of the petition of 
Bhup Kunwar (11) and Salig Ram v. Ramji 
Lai (12), as also to a Full Bench of the 
Punjab Chief Court, reported as Bishan Singh 

(8) 23 C. 532. 

(9) 35 C. 909; 8 Cr. L. J. 435. 

[ (10) 10 C. L. J. 4.50; 4 Ind. Cas. 3G8; 10 Cr. L. J. 504 
' (11) 28 A. 249; (1904) A. W. N. 15; 1 Cr. L J. 73. 

(12) 28 A. 554; 3 A. L..T. 394; A. W. N. (1906) 103; 
3 Cr. L. J. 400; 1 M. L. T. 219. 


V. Amritsaria (13), in which the latest view 
of the Madras Court has been affirmed. 

In the Allahabad oases the view of this 
Court in Kali Prasad Ghatterjee v. Bhupan 
Mohini Dasi (1) has been affirmed, though 
in the case of In re Bhup Kunwar (11), 
Banerji, J., differed from Sir .John Stanley, 
C. J , and Blair, J., and the later case 
Salig Ram v. Ramji Lai (12) was under 
section 195 and does not concern us. 

Mr. Jackson relies on judgments of 
Banerji, J., in Bhup Kunwar s case (11), upon 
tliat of Mitra and Ormond, JJ., in Emperor 
V. Qopal Barik (6) and on the comparison 
of authorities in the Punjab Chief Court. 
Mr. Orr for the Crown relies on the ruling 
in Kali Prasad Ghatterjee v. Bhupan Mohini 
Dasi (1) and the principles laid down in 
Eranholi Athan v. Emperor (2); In re 
Ghennanagoud (3) and by the majority 
of the Allahabad Court in Blmp KunwiPs 
case (11). Perhaps the arguments pro and 
con are best set out in the judgments of 
Stanley, C. J., and Banerji, J., in the latter 
case and as they are there to be found in 
immediate juxtaposition it is convenient to 
refer to that ruling as setting out the 
conflict clearly and succinctly. 

Speaking for myself I do not think that 
the question of whether the order under 
section 476, Criminal Procedure Code, is 
or is not in the nature of a complaint has 
anything to do with the matter and I 
strongly deprecate the introduction of section 
195, Criminal Procedure Code, into the dis¬ 
cussion at all. 

The question seems to me to depend ou 
the construction of section 439 and as 
regards that I agree with the view expressed 
by Stanley, C. ‘ J. I cannot see how section 
439 can be strained to include the pro¬ 
ceedings of a Civil or Revenue Court. The 
Muusif or Revenue Officer by exercising 
his powers under section 476 does not 
thereby make liimself a Criminal Court. 
A Full Bench of this Court has held that 
proceedings under Chapter XII, Criminal 
Procedure Code, can only be dealt with 
under the Charter and not under section 439. 
It, therefore, establishes the principle laid 
down by Stanley, C. J., that sections 435 to 
439 must be read together and cannot be 


( 13 ) 7 Cr. L. J. 281; 7 P. W. II. 1908 Cr. (P. B.) 
103 P. L. R. 1908; 5 R. 1908 Cr. 
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separated. The word “any proceeding'’ occurs 
in section 435 exactly as it does in section 
439 and the exclusion of Chapter XII and 
certain other sections in section 435 seems 
to exclude them equally from the operation 
of section 439. In the sections as regards 
contempt of Court, which immediately 
follow. Civil and Revenue Courts are given 
distinct criminal powers. Yet it is enacted 
that the appeal lies to the Court to which 
decrees or orders made in such Court are 
ordinarily appealable. Further it is said that 
the provisions of Chapter XXXI, that is, the 
Chapter on appeals, shall apply so far as 
they are applicable to appeals under section 
4S6 but the law is silent as to revision 
under Chapter X\XI. Now it is dear 
that when acting under section 476 the 
Civil and Revenue Courts are not exercising 
in any way such direct ciiminal powers as 
they are under sections 480 to 484 and it 
appears, therefore, anomalous that the 
Criminal Bench of the High Court should 
have revisional jurisdiction under section 
476 from Civil and Revenue Courts which 
is apparently excluded in the case of cDn- 
victions for contempt. 

The Civil Court has no power to punish under 
section 476 and merely expresses its judicial 
opinion as a Civil Court that the offender 
has rendered bimeslf liable to the jurisdic¬ 
tion of the Criminal Court. That judicial 
opinion is liable to revision by the High 
Court in its revisional powers under section 
115, Civil Procedure Code, and as i:\c 
John Stanley says under that alone. There 
is, however, this decided conflict of opinion 
in all the Courts and Banerji, J., points 
out that the same conflict has occured in 
Bombay: Queen-Emprets v. Tiachappa {I 
and In re Balgangadhnr Tilak (15). 

But we are only concerned with the 
decisions of this Court and the questions 

therefore, which we refer to the Full Bench 
are: 

(1) Was the case of KaU Prasad Ghatterjee 
V. Bhupnn Mohini Dasi (1), rightly decided? 

or 

(2) Was the case of Emperor y. Qoml 
Barik (6) rightly decided ? 

(3) Has the High Court revisional powers 

(14) 13 B. 109. 

(16) 26 B. 785; 4 Bom. L. R. 618. 


under section 439, Criminal Procedure Code, 
in the case of orders passed by Civil and 
Revenue Courts under section 476 ? 

(4) Can the High Court, in the exercise 
of its criminal jurisdiction, look into such 
orders under section 15 of the Charter, 
or, is section 115, Civil Procedure Code, the 
only section under which such orders can 
be revised ? 

(5) If the latter, can the Bench ex¬ 
ercising criminal jurisdiction deal with such 
matters under section 115, Civil Procedure 
Code ? 

Im4 M, J.—The question in this case is 
whether the propriety of an order of a 
Subordinate Civil Court or a Revenue Court 
passed under section 476 of the Code of 
Criminal Procedure, directing an inquiry 
into offences brought under its notice in 
the course of a judicial proceedings, can 
be considered by a Criminal Bench of this 
Court. There is a divergence of opinion 
among the Judges of this and other High 
Courts, and I agree with my learned 
brother in thinking that in the conflicting 
state of authorities on this subject, a re¬ 
ference to a Full Bench of this Court is 
necessary. The questions formulated cover 
all the aspects of the subject and I agree 
to the reference in their terms. 

Whatever onflict there m^y be in the case- 
la V, as to whetlier the High Court can, under 

section ^39, interfere with an order for 

prosecutio:i passed under section 476, it 
appears to me that Mie Act itself in¬ 

vests the Court with the fullest au¬ 
thority to deal with such an order as 

much as with any other order revis- 
able by this Court. Prior to the passing 
of Act Y of 1898, when the Code of 1882 
was the law, no question was raised doubt¬ 
ing the jurisdiction of this Court in 
exercising powers of revision over such 
orders. When the old Act was in force, 
in the case of Ishri Prasad v. Sham Loll 
(16). Petheram, C. J., and Straight, J., 
pointed oat the inconvenience of a Munsif 
or a Subordinate Judge ordering pro¬ 
secution to have to be examined as a 
complainant and it seems that the in- 
convenience pointed out in that case 
led to the insertion, in section 476 of the 


(16) 7 A. 871; A. W. N. (1885) 267. 
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amended Code of 1898, of the passage, 
and as if upon complaint made and re- 
corded under section 200 ” Were it not for 
this amendment there would hare been no 
room to doubt the jurisdiction of the High 
Court. It has been contended, but with little 
reason, that by this amendment an order 
under section -iVo ceases to be a pro¬ 
ceeding and is a mere complaint wliich. 
when forwarded under the provisions of 
the section, is the basis of a case in 
which the Magistrate has to proceed ac- 
coiding to law and in the same manner 

complaint had been made and 
recorded under section 200. It is clear from 
the amending passage in section 476 that 
in order to facilitate the procedure of the 
.Magistrate after the case has been sent 
to him. the order is treated as analogous 
to a complaint. It does not mean, nor 
can it mean, that the order in itself is a 
complaint. It seems to me that the words 
as if” are important and ought not to 
be overlooked in construing the section. 
In the light of the amendment the pro¬ 
ceedings before the Magistrate begm, as 
though cognizance had already been taken 
of the offence after complaint made and 
recorded and the case transferred to the 
Magistrate for trial. It. therefore, follows 
that a Court, Civil, Criminal or Revenue, is 

authorised under section 476 to take 
cognizance of offences mentioned in section 
195 and a necessary corollary to this is 
that up to the stage of the case being sent 
on to a Magistrate it is a criminal proceeding 
before the Court passing the order. 

I venture to hold and urge it as a 
principle that a power once given cannot 
be withdrawn without e.xpress woi'ils of 
withdrawal and if withdrawal is suggest¬ 
ed, by implication, from a phrase or a 
passage introduced in an amendment in¬ 
tended to obviate difficulties of proce¬ 
dure of subordinate Courts, such a with- 
drawal of power of the High Court could 
never be the meaning of the law. 

In cases reported prior to 1898, c. g., Khepu 
Nath Stk,hr v. f^rish Ohunder Mookerji ( 17 ) 
and Ohnudhari Mahomed Izharul Hug v 
Queen-Empress (18), the learned Judges who 
decided those cases held, and correctly so, 

fl7) 16 C. 7-10. 

(18)20 0.349. 


that the His:h Coart had fall jari,,dlotion to 
deal witli such orders for prosecution 

1 have already submitted that the amend- 

in? passage ... section 476 is not a withdrawal 
of the powers of the High Court and inspite of 
the amendment the provisions of sec.ion 439 
remain intact. The terms of th,at section are 
very general and the expression "any proceed- 
mg ,s sufhc.ently extensive to embrace any 
and every order p,aaaed under the Code except 

belV*' excluded or are held to 

nf'iT'''’*'!' Chatteriee v. Bhupnn 

(1), Kanrpin. and Handley, JJ., referred 
w.th approval to the case of EranhoU Athr.n 
V hing.hmpnror (2), in which a EuH liejm), 
of the .y,adras High Court held thal “ 
a Court had taken action under section 476 
as a Co.,rt of Hev.s.on tlm High Court had no 
power to interfe.-e under section 439 and 
Hiat the reasons for the decision of Queen- 
S.npress , Snnio„sulu Noi,In (7) were not 
applicable to the amended Code. This Enll 
Bench decision of the .Madr,as Court has 
however been reconsidei-ed by another Full 
B-nch of the same Court and has been over- 
rilled, rheca.se th.at Rarapini and Handley 
JJ., had hetore them, had no reference to an’ 
order for prosecution under .section 476 
passed by a Magistrate but w,->s one in which 
a Munsif had passed the order. Thus what 
ever approval to the case oi EranhoH Athan v 
King.Empeior (2) may be gathered from the 
judgment of those two learned Judges it is 

that case they were not considering the effect 
of section 4,39 m ,ts relation to an order 
under section 476 passed by a Magistrate 
I now proceed to consider whether ' the 

Criminal Revislonal 
Jansdic.ion IS empowered to revise an order 
for priiseoation passed under section 476 by 
a Civil or Revenue Court. Before I discuss 
or refer to any of the decided cases on the 
subject, I think it would be more useful to 

refer to the langu-age of I he la v and derive 
such njean.ug as can be gathered therefrom 
In dealing w.th the subject I may premise 
iriy renuarks by referring to the preamble of 
the Act which rys doiru that the enact¬ 
ment is made because it is expedient to 
coirsohdate and amend the law relating to 

Criminal Procedure. Thus construing th” 

Act from its preamble we have to hold 
that orders by eveu a Civil or Revenue Court 
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under the provisions of the Act come within 
Criminal Procedure and, therefore, whatever 
ordinarily the civil or revenue functions of a 
Court may be, its orders under the Act 
remain to be governed by the provisions 
of the Act, and section 4 (/) defines that a 
“High Court” means the highest Court of 
criminal appeal or revision. Chapter 
XXXltof the Act deals with matters of 
reference and revision and to elucidate the 
point in question it is worthy of note that 
section 435 deals with the calling of record 
from “any inferior Criminal Court” and 
sections 436 to 438 deal with the examina¬ 
tion of record under section 435 which, in 
other words, limits us to the records of 
inferior Criminal Courts; bub section 439 is 
much more general and much more exten¬ 
sive in its comprehension and without 
limiting the High Court to exercise its 
jurisdiction over the inferior Criminal Courts 
allows it to deal with any proceeding, record 
of which has been called for by itself or 
which has been reported for’ orders, or which 
otherwise comes to its knowledge. In this 
section no limitation has been placed as to 
the character of the Court, against whose 
orders powers of revision have to be 
exercised, and as I have already drawn 
attention to the preamble of the Act, it 
follows as a sequence to legitimate inter¬ 
pretation that orders under section 476, 
passed by a Civil or Revenue Court, come 
within the scope of section 439. 

In the case of In re Bhup Kunwir (11), 
Stanley, C. J., held that to understand the 
true scope of section 439 it was necessary 
to consider the four preceding sections and 
particularly section 435 and that on a true 
interpretation of section 439 it applied only 
to a proceeding such as was expressly men¬ 
tioned in section 435, namely, a proceeding 
before an inferior Criminal Court, I may 
be permitted to point out that, while sections 
436 to 438 by express words are governed by 
section 435, the provisions of section 439 have 
no such limitation on them. It is obvious 
that all reference to section 435 has been left 
out from the words of section 439 with an 
object and that being that the judicial power 
of the highest Court of justice should remain 
unfettered. It seems to me that section 439 
is nob circumscribed by section 435 to the 
exclusion of all other powers of revision and 


holds much more than section 435 
contemplates. 

In Emperor v. Gopal Barik (6), Mitra and 
Ormond, JJ., held that the High Court had 
power under section 439 to revise such orders 
whether passed by a Criminal or a Civil 
Court although a contrary view of the law 
had been previously taken by Rampini and 
Handley, iu the case of Kali Prasad 

Ghatterjee v. Bhnpan Mohini D tsi (1), wherein 
they expressed their view that the Criminal 
Bench of the High Court had no authority to 
interfere under section 439 with the proceed¬ 
ings of a Munsif taken under section 476. 

Further, it seems to me the jurisdiction of 
the Criminal Bench of this Court cannot be 
ousted once the proceedings under section 476 
have been forwarded to the Magistrate for 
inquiry into the alleged offence, for the 
High Court in its exercise of criminal juris¬ 
diction, even if it be taken in its limited 
sense, can send for the record from the Court 
of the Magistrate and can proceed to con¬ 
sider whether the Magistrate should or should 
not go on with the trial of the case. 

As regards the third question whether the 
High Court in its criminal jurisdiction is em¬ 
powered under section 15 of the Charter 
to exercise superintendence over the Civil and 
Revenue Courts in respect of such orders, I 
see nothing in the Charter to forbid it. 

Dealing with the question whether section 
115, Civil Procedure Code, is the only pro¬ 
vision of the law under which such orders by 
Civil Courts can be subjected to revision, I 
venture to rely on the views I have already 
expressed and I am persuaded to hold that 
such an order is revisable by the High Court 
under the Criminal Procedure Code, the 
Charter and the Civil Procedure Code alike. 

I now take the last question namely: ia ^ 
Criminal Bench of this Court vested with 
powers of a Court of civil appeal and can it 
revise such an order under .section 115 of the 
Code of Civil Procedure ? The powers of a 
Judge ot the High Court have not been limit¬ 
ed by any legislative defiaition and I venture 
to think that a Judge of this Court is in¬ 
herently, by reason of his position as such, 
invested with civil and criminal powers 
alike and in whatsoever Bench he may sit he 
is not divested of any of the powers that he, 
as a member of a Court of recoid, individual¬ 
ly represents. The formation of Beaches is 
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ffoverned by sections 13 and 14 of the Charter. 
Under the latter section it is for the Chief 
Jaatice to determine what Judges of the 
Coart shall CDnstitute the several Division 
Courts, but that is merely an arrangement 
for convenience of administration of jvistice, 
as is laid down in seotion 13 of the Charter. 
There are no words in section 13 which de¬ 
rogate from the inherent powers of a Judge. 
In Har Chnran Mukherjee v. KinO’Emperor 
(19), which was a case of an order for prose¬ 
cution under section 476 passed by a Munsif, 
Harington, J., held that a Criminal Bench of 
this Court had jurisdiction to deal with the 
question under the powers vested in the 
Bench as a Court of criminal appeal or a 
Court of civil appeal, and Pargiter, J., held 
that as a Criminal Bench they had no juri.s- 
diction to deal with the proceediug.s taken by 
Civil Courts under seotion 476, but he, nevei- 
theless, held that the Judges of the Criminal 
Bench could deal with the matter under sec¬ 
tion 622, Civil Procedure Code, (section 115 
of the new Code) in their civil jurisdiction. 
This case was decided after the case of Kali 
Prasnd Chatterjee v. Bhupan Mohini Dasi 
(1), and though not disagreeing witli it, 
Pargiter, J., pointed out that their civil 
jurisdiction was exercisable even though 
they were sitting in the Criminal Bench. 

It will be a matter for future consider¬ 
ation whether the particular order now im¬ 
pugned should be set aside or not, regard be¬ 
ing had to the terms of the answer given to 
this reference by the Full Bench. 

Mr. S. P. binha, Babus Dasarothi 
Sanyol^ Mafimatha hath Mukherjee^ nira] 
Mohun Majumdar and Chandra Sekhar Frosad 
Singh, for the Petitioner. 

Mr. Orr and Babu Atulya Charan Boie, for 
the Crown. 

OPINION.—The questions referred for 
decision by a Full Bench have been fiaraed 
in the following terms; 

1. Was the case of Kali Prasad Chatterjee 
V. Bhupan ^iohini Dan (1) correctly decided? 

2. Was the case of Emperor v. Goval Barik 
(6) rightly decided ? 

3. Has the High Court revisional powers 
under section 439 cf the Criminal Procedure 
Code in the case of orders passed by Civil 
and Revenue Courts under section 476 ? 


(19) 32 C. 307; 9 O.^V. N. 364; 1 C. J. 161; 2 C 
b. J. 110. 



4. Can the High Court, in the exercise of 
its criminal jurisdiction, look into such orders 
under seciion 15 of the Charter, or, is sec¬ 
tion 115 of the Civil Procedure Code the 
only section under which such orders c:in be 
revised ? 

5. If the latter, can the Bench exercising 

Criminal Jurisdiction deal with such matters 

under section 115 of the Civil Procedure 
(..-ode. 

The solution of these questions must de- 
pend primarily upon the tr„e constrnclion of 
sections dd':! and -17(3 of the Criminal Pro- 
cedure Code. 




% ^ ^ W « 
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when any Civil,Cnrniiial or Revenue Court is 
of opinion that there is ground for inquir¬ 
ing into any olfence referred to in section 
195 and committed before it or brought 
under its notice in the course of a judicial 
proceeding, such Court, after making any 
preliminary inquiry that may be necessary 
may send the ca.se for inquiry or trial to the 
nearest Magistrate of the first class, and may 
send the accused in custody or take sufrioienfc 
security for his appearance, before such 
Magistrate; and may bind over any person to 
appear and give evidence on such inquiry or 
trial. On behalf of the petitioner, it has 
been contended, that when action is taken by 
a Civil Court under section 476 the proceeding 

befoie it IS a proceeding within the meaning 

of the fir.st.sub-section either of section 435 or 

of section 439 of the Criminal Procedure Code 
1 his argument, in each of its two branches* 
IS. in our opinion, unsound. Sub-section 1 of 
section 435 authorises this Court to call for 
and examine the record of any proceeding 

before any injector Criminal Couit situate 
within the bcal limits of its jurisdiction. 
When a Civil Court, subordinate to this 
(. ourt, takes action under section 476 it 
cannot plainly be deemed „n irifenor Crimital 
Court witlnn the meaning of sub-section 1 of 
section 435. Thatsectirn consequently has 
no application. Nor does section 439 touoh 
the matter It is clear that sections 435^ 
439 mnet be read together, as pointed out by 
\\ ilson, J.,iij//rtn DassSavynl v SaritulU (20) 

Section 439 must, tber.fce, be read alon. 

with and subject to the provisions of. section 
435. It follons that when an order has been 

(20) 16 C. 608 at p.617. 
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made by a Civil Court under section 476 of 
the Criminal Procedure Code, it cinnot be 
revised by this Court under section 469. It 
is equally plain that the order may be revised 
by this Court under section 115 of the Civil 
Procedure Code on any of the grounds men¬ 
tioned therein, or may be examined under 
section 15 of the High Courts Act. 

When action is taken by a Criminal Court, 
subordinate to this Court, under section 476 
of the Criminal Procedure Code, the proceed¬ 
ing before it is obviously a proceeding before 
an inferior Criminal Court within the mean¬ 
ing of section 465, and tlie order made thereiu 
is, consequently, liable to revision under 
section 439. 

When action is taken by a Revenue Court 
under section 476, the proceeding before it is, 
for the reason already assigned, not a proceed¬ 
ing before an inferior Criminal Court within 
the meaning of section 435. The order made 
therein is accordingly not open to revision 
under section 439 read witli section 435. 
But the order is open to revision under section 
115 of the Civil Procedure Code on any of the 
grounds mentioned thereiu, or under section 
15 of the High Courts Act, and 25 Viet, 
c. 104; the order is made by a Revenue 
Authority as a Court in the course of a 
judicial proceeding before it; with reference 
to such judicial proceeding, the Revenue Court 
is a Court subordinate to this Court within 
the meaning of section 115 of the Civil 
Procedure Code, and is a Court subject to the 
appellate jurisdiction of this Court within 
the meaning of section 15 of 24 and 25 Viet 
c. 104. ’ 

In view of this exposition of the law. the 
questions submitted to this Bench must be 
answered as follows: 

1. The case of Kali Prasad Ohatteriee v. 
Bhupan Mohini Dasi (1) was correctly deoid^ 
ed, in so far as it held that an order under 
section 476 of the Criminal Procedure Code 
made by a Civil Court (in that case, the 
Court of a Munsif) cannot be revised by this 
Court under section 439. 

2. The case of Emperor v. Qopal Barik (6) 
was correctly decided, in so far as it held that 
an order under section 476 of the Criminal 
Procedure Code made by a Criminal Court 
(in that case, the Court of a Sub-Divisional 
Magistrate) can be revised under section 4,39 

3. In the case of an order passed under 


section 476 by a Civil or a Revenue Court, 
section 469 has no application. 

4. In the case of an order passed by a Civil 
or a Revenue Court under section 476, the 
High Court can exercise the powers vested in 
it by sec'.im 115 of the Civil Procedure Code 
or section 15 of the High Courts Act. 

5. When an order under section 476 
made by a Civil or a Revenue Court is sought 
to be revised by this Court, the Bench exer¬ 
cising criminal jurisdiction cannot, as such, 
deal with the matter, but the Judges com¬ 
posing that Bench may do so, if authorised 
by the Chief .Justice under section J4 of the 
High Courts Act. 

In the case before us, the order in question 
was made by a Settlement Officer dealing 
with proceedings under Chapter X of the 
Bengal lenancy Act. His order is, con¬ 
sequently, not open to revision under section 
469 of the Criminal Procedure Code, but may 
be examined under section 115 of the Civil 

Procedure Code or section 15 of the High 

Oourls Act. Witli this intimation of the 
opinioQ of the Court, the case is returned 
to the Referring Bench in order that it may 
be dealt with according to law. 

Case Returned to the Referring Bench. 


BOMBAY HIGH COURT. 
Crimi.val Refisiom Application No. 334 

OP 1912. 

December 11, 1912. 

Present-. —Mr. Justice Batchelor and 

Mr. Justice Rao. 

E M PE RO R—pROSECOTOa 

versus 

JAFFIJR MAHOMED— Accdsed. 
Bombay Prevention of Gambling Act (J^ of 1SS7), 

8S. 6, 7 — Common gaming house — Search by Commis¬ 
sioner of Police xoithout xoarrant, whether legal— 
Presumption under section 7, whether arises—Construc¬ 
tion of statutes—Penal enactment—Intention of Legis¬ 
lature. 

^ The Commissioner of Police in the City of Bombay 
IS entitled to make a search in a common gaminghouse 
and to arrest the persons found there, even in the 

absence of a warrant under section 6 of the Bombay 

Prevention of Gambling Act. 

The Commissioner has himself power to do that 
which under section 6 ho is empowered to authorize a 
subordinate Police officer to do. 

Emperor V. Fernad, 31 B. 43S; 9 Bom. L. E. 695; 
6 Cr. L. J. 60 followed. 
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Tho presiuiiptioii under section 7 of the Act does 
not arise where u house is not entoreil under a special 
warrant but is raided by the Coinniissioner of Police 
without a warrant. The special rule of evidence 
authorized by section 7 only comes into operation when 
the imperative provisions of the section have been 
satished, 

A penal statute must be construed strictly; the 
iutentiou of tire Legislature being gathered from tho 
language which tho Legislature Ims elected to use. 
Judges cannot add sections of their own to penal 
statutes with a view to improve them by some fancied 
completeness or consistency. 

Criminal application for revision against 
the order of conviction and sentence passed 
by the Third Presidency Magistrate of 
Bombay. 

Mr. Raikes., instructed by Messrs Daphtaiy^ 
Fereira and Divan, for Accused No. 1. 

Mr. Velinkar, instructed by Mo.ssrs. 
Daphtarv, Fereira and Vivan, for Accused No. 
2 . 

Mr. Strangman, Advocate-General, instruct¬ 
ed by Mr. E. F. ^^icholson, Public Prosecutor, 
for the Crown 

JUDGMENT.—This is an application in 
revision, and the judgment which it is 
sought to revise is a judgment convicting 
the petitioners under section 5 of the 
Bombay Pieventiou of Gambling Act IV of 
1S87. 

The facts are these:—On the night of 22nd 
September last, Mr. Barker, the Deputy 
(.■ommissioner of Police, Bombay, received 
certain information in connection with an 
offence of gambling. He administered an 
oath to his informant and took that infor¬ 
mant’s statement. He then associated with 
himself other persons, including certain Police 
otHcers, and raided a house in the city, in 
which house these petitioners were found with 
cards and small coin lying near them. 

The section, under which the petitioners 
have been convicted, lays down that who¬ 
ever is found in any common gaming-house 
playing or gaming with cards shall be liable 
to a certain punishment; and a “common gam¬ 
ing-house” is defined as meaning a house, 
room or place in which cards, dice, tables or 
other instruments of gaming are kept or 
used for the profit or gain of the person own¬ 
ing, occupying, using or keeping such house, 
room or place.” The conviction recorded by 
the learned Magistrate has proceeded on the 
application of the rule of law, or, as it has 
been termed, the presumption laid down in 
section 7 of the Act, which enacts that when 


any cards are found iu any house, room 
or place entered under warrant issued under 
the provisions of section G, it shall be 
evidence, until the contrary is made to 
appear, that such house, room or place is 
used as a common gaming-house. Section 
G in its turn enacts that it shall be lawful 
for the Commissioner of Police iu the City of 
Bombay, upon any complaint made before 
him on oath, that there is reason to suspect 
any house to be used as a common gaming¬ 
house, and upon satisfying himself after 
inquiry that there are good grounds for 
such suspicion, to give authority, by special 
warrant under his hand to any Inspector 
or other superior otficer of Polios to enter 
a house, to take into coustody all persons 
whom he finds there and to seizs all instru¬ 
ments of gaming. 

It is admitted before us for the purposes 
of the present argument that the conviction 
is good if the rule of evidence stated in 
section 7 of the Gambling Act applies to 
the present facts, and is bad if it does not 
so apply. The only question, therefore, we 
have to consider is whether the Magistrate 
was right in giving effect to this rule; and 
for the purposes of the argument we will 
assume that the Deputy Commissioner 
occupied the same legal position as the 
Commissioner of Police would have occupied 
if he himself had made the raid. It remains 
to see what those powers are which are 
vested in the Commissioner. Under section 
G they are merely power.s to give authority 
by special warrant under his hand to a 
subordinate Police officer. 

Relying upon this Court’s decision iu 
Emperor v. Fernad (1) the learned Magis¬ 
trate has held that the proper construction 
of this section is that the Commissioner has 
himself power to do that which under the 
section he is empowered to authorise a 
subordinate Police officer to do. Jn the 
case cited, it was held by this Bench that 
since the first class Magistrate has, under 
section 6 of the Gambling Act, power to 
give authority to a Police officer of a certain 
class to make the arrest and the search, 
the Legislature must be presumed to have 
intended that the first class Magistrate 
should have the authority to make the 
arrest and the search himself, if necessary, 

(1) 31 B. -138; y Bom. L. it. 895; 0 Cr. L. J. 80. 
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And ifc is obvious that what is true of the 
first class Magistrate under the section is 
true of theCommissionerof Police- Mr. Raikes 
directed our attention to the fact that those 
observations in the Courts judgment were 
obiter, being unnecessary to the decision 
which was arrived at. However that may 
be, and whatever our own view of the ques¬ 
tion might be if the matter were now res 
integra for our consideration, we are not 
prepared to base our present judgment upon 
a view of section 6 directly contrary to the 
view taken in Fernnyid's case (1). We must, 
therefore, assume for the purposes of the 
present argument that the observations quot¬ 
ed correctly embody the meaning of the 
Legislature in regard to section 6 of the 
Act. 

That, however, is not decisive of the ques¬ 
tion before us, for that question depends 
immediately not upon section 6 but upon 
section 7. It must be remembered that this 
is a penal statute and must be construed 
strictly. AccDrding to section 7 there are 
certain special circumstances where, when a 
raid is made, the mere finding of cards or 
dice is to be taken as evidence that the 
house in which they are found is used as a 
common gaming-house, but those special 
circumstances are carefully restricted by 
definition, and one essential part of the defi¬ 
nition is that the house in which the cards 
are found should be a house “entered under 
warrant issued under the provisions" of 
section 6. While, therefore, we must now 
assume that the Deputy Commissioner of 
Police had authority to enter this house 
under section 6, we cannot concede that the 
presumption established by section 7 ought 
to be applied. For the section declares that 
it arises only if the house is entered under 
the special warrant, and here admittedly it 
was entered without such warrant. The 
learned Advocate-General has suggested that 
our construction of the Act falls short of 
giving full effect to the intention of the 
Legislature in enacting these sections; 
but the answer to that is that the only 
clue which we, as Judges, have to the 
intention of the Legislature is the langu¬ 
age which the Legislature has elected to 
use. If there is substance in the Advocate- 
General’s contention, we can only reply that 
it is the not uncommon case where the 
draftsman voluit scd non dixit: it is possible 





tuciv ne meauv to say so; ifc is certaiQ that 

bas not said so. We cannot add sections of 

oui own to penal statutes vvith a view to 

improve them by some fancied completeness 
or consisleucy. 

Speaking, not of a penal statute bub of 
the Companies Act, 1862, L^rd Watson 
i n S do-non v. Salomon ^ Go. (2) said 

Intention of the Legislature’ is a com¬ 
mon bub very slippery phrase, which, 
popularly understood, may signify anything 
from intention embodied in positive enact¬ 
ment to speculative opinion as to what the 
Legislature probably would have meint, 
although there has been an omission to enact 
it. In a Court of Lrw or Equity, what the 
Legislature intended to be done or not to be 
done can only be legitimately ascertained 
from that which it has choseu to enact, either 
in express words or by reasonable and 
necsssary implication." And io the same 
case Lord Harschell, discussing the same 
point, observed: [ know of no means of 

ascertaining what is the intent and meaning 
of the Companies Act except by examining its 

provisions and finding what regulations it has 
imposed." 


In the present case it is a condition pre¬ 
cedent to the success of this conviction that 
somewhere in the Act should be found a 
declaration that, nob withstanding the pro¬ 
visions of section 7, requiring that the house 
should have been entered under the special 
warrant before this particular presumption 
can arise, the presumption equally arises 
though the house has not been so entered, 
provided that the entering Police officer be 
the Commissioner himself. There is no 
such declaration. On the contrary, as 
the Act stands, it ia fatal to the prosecu¬ 
tion; and oar duty is to administer the Act 
as we find it. We mast hold that since the 
imperative provisions of section 7 have not 
been satisfied, the special rule of evidence 

authorised by that section does not come into 
operation. 

We, therefore, set aside the convictions and 
sentences and direct that the petitioners be 
acquitted and discharged. 



if>\ ayid sentences set aside. 

T PP- J- 

T. 426; 43 W. R. 193; 4 ilansoa 89. 
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MADRAS HIGH COURT. 

Criminal Appeals Nos. 34^ to 3iS op 1912. 

September 17, 1912. 

Fresent: —Mr. Justice Ayliag and Mr. Justice 

Napier. 

KUjLIKYATARA BOMMA and others — 
Appellants Nos. 1 to 4—Prisonkhs 

versu!^ 

EMPEROR—Projiecctor. 

Penal Code (Act XLV of ISiiO), s.<. 39, 94—.-Icco/zt- 
plice in murder case—Doing an act under threat of 
death — Voluntary ‘—Accomplice's evidence • • Corrobora- 
tion. 

A person, who by threats of death is induced to do 
an act in order to facilitate the coininissiou of a 
murder, cannot claim the benetit of section 94, Penal 
Code. That section does not apply to cases of muriler 
and tlic person is an accomplice, his action being 
voluntary under section 39 of the Penal Code. 

Where the complicity of a person in an offence is 
due solely to coercion and liis evidence cannot bo 
ascribed to any desire to escape legal consequences, 
the discredit attaching to his evidence is so slight as 
to be practically negligible. 

Appeal against the order of the Court of 
Session of the Bellary Division in Case No. 
32 of the Calendar for 1912. 

FACTS.—The accused were charged under 
section 302, Indian Penal Code, with murder¬ 
ing one Sivalingayya on the night of 2l8t 
January 1912. The deceased was on terms 
of criminal intimacy with the Ist accused’s 
wife and Ist accused was coercing his wife 
to deliver the deceased into his hands. On 
three or four occasions she said he was not 
found and at last one day she induced the 
deceased to go with her to the temple 
where the accused who were hiding them¬ 
selves murdered the man. The Ist accused’s 
wife, (P. W. No. 5), kept quiet for over a 
week after the event. She deposes to the 
above facts. It was suggested that Yellava, 
(P. W. No. 5), was an accomplice inasmuch 
as she called Sivalingayya out of the cattle 
shed and thereby facilitated the commis¬ 
sion of the murder. However, it appeared 
that what she did, she did under com¬ 
pulsion and threats of death and conse¬ 
quently her action was not voluntary and she 
cannot be said to have ‘intentionally’ aided 
in the commission of the offence. She 
was, undoubtedly, an accessory after the 
fact for she kept quiet for a whole week 
without revealing the story and ou that 


account her story required careful scrutiny. 
The Sessions Judge found the accused guilty 
but having regard to the provocation of 
some standing sentenced the accused to 
transportation for life. 

JUDGMENT.—The chief witness in the 
case is the woman Vellava (5th prosecution 
witness), whose evidence, if accepted, fully 
establishes the guilt of all the accused. 
The Sessions Judge has held that she is 
not an accomplice, in which respect he 
appears to us to be in error. On her own 
showing she intentionally aided the 
murderers by calling deceased, and bringing 
him into their power. It is true she was 
induced to do so by threats of death ; but 
she cannot claim the benefit of section 94, 
Indian Penal Code, inasmuch as murder is 
an offence to which that section does not 
apply. The Sessions Judge says her action 
was not "voluntary.” But it was certain¬ 
ly voluntary according to the definition 
of that word in section 39, Indian Penal 
Code. 

We must, therefore, regard 5th prosecu¬ 
tion witness as an accomplice, but it does 
not follow that her evidence should not 
be accepted and acted upon. The degree 
of discredit to be attached to an accomplice’s 
evidence varies according to the circum¬ 
stances of each case ; and in the present 
case, as her complicity was solely due to 
coercion and her evidence cannot be ascrib¬ 
ed to any desire to escape legal consequences, 
it is so slight as to be practically negligible. 
We have very carefully considered her 
evidence and believe it to be true. She 
appears to have made her statement as 
soon as she returned to the village with 
her husband (1st accused), so that there 
was very little opportunity of concoction, 
and it agrees in a very impoitant part 
with a statement which had been recorded 
two days earlier, from the brother of the 
deceased. As regards three of the accused, 
no motive is shown for her falsely accusing 
them. Powerful corroboration is afforded 
by the evidence of 9th to llth prosecution 
witnesses, which shows that one of the 
men she named (4th accused) showed the 
place iu the river where the blanket full of 
stones to which the corpse had been attached 
was found. 
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oontirm the conviction and sentence 
and dismiss the appeals. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. -1-95 op 1912. 

October 26, 1912. 

Present -.—Sir Arthur Reid, Kt., Chief Judge, 

and Mr. Justice Rattigan. 

RALIA—Convict—Appellant 

versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860), s$. 300, c.icepdon 1, 
302 —Grave and sudden provocation, husband seeing 
paramour of his icife leaving his house — Wife's annoying 
reception of his remonstrances—Husband killing the wife. 

The accused returned home unexpectedlv and met 
the paramour of his wife coming out of his house, 
ho remonstrated with his wife, and was annoyed by 
lier reception of his remonstrances, and killed her 
with a hoe which was lying near him: 

Held, tliat the act of the accused was covered bv 
the lat exception to section 300 of the Pcual Code. 

Appeal from the order of the Sessions 
Judge, Lahore Division, dated the Ist Augnsb 
1912. 

Messrs. Qanpat Rai and D. N. Mehra, for 
the Appellant. 

JUDGMENT.—The appellant has been 
sentenced, under section 302 of the Penal 
Code to transportation for life, for the 
murder of his wife, Musammat Ishro on 
the 19tli of last April. 

In the Court of the committing Magis. 
trate, on the 22nd of May, he declined to 
make a statement, reserving his defence 
for the Sessions Court. 

In that Court on the SIst of July, he 
stated that he had killed his wife because 
he found her in the act of adultery with 
one Bishan Das alias Chucha, Brahmin, and 
that he had seen her talking to Bishan Das 
the day before and bad forbidden her to 
have anything more to do with Bishan 
Das. 

The record contains ample evidence that 
after Musammat Ishro’s death, the appellant 
told people in the village that he had 
killed her, because he had seen Bishan Das 
coming out of his house and had found 


her in the house and remonstrated with her 
to no effect. 

IVe do not believe the witnesses who 
deposed that the appellant stated that he 
had seen Musammat Ishro in the act of 
adultery with Bishan Das, but we see no 
reason to doubt that, on his unexpected 
return from officiating at a marriage, he 
fonnd Bishan Das coming out of his house, 
remonstrated with his wife, was further 
annoyed by her reception of his remon¬ 
strances and killed her with a hoe which 
was lying near him. 

We are further satisfied that he subse- 
Quently concealed the Iioe and produced it 
when asked to do so. 

The record further contains ample evidence 
of previous immorality between Musammat 
Ishro and Bishan Das, who was described by 
the learned Sessions Judge as a weak looking 
youth and is about 17 years of age, the 

appellant and Musammat Ishro being about 
35. 

In our view of the facts above stated, the 
circumstances under which the appellant 
killed his wife bring his act within the Ist 
exception to section 300 of the Penal Code, 
the discovery that Bishan Das had again 
been to the appellant’s wife at his house con¬ 
stituting grave and sudden provocation, im¬ 
mediately preceding the act of killing. 

1? or these reasons, we allow the appeal to 

the extent of setting aside the conviction 
under section .302 and the sentence of trans¬ 
portation for life, and sentence the prisoner 
to rigorous imprisonment for five years under 
the first part of section 304 of the Code for 
culpable homicide not amounting to murder. 
Having regard to the fact that the cause of 
provocation was not proved to the full extent 
alleged, we are unable to pass a more lenient 
sentence. 

Appeal accepted-. Sentence reduced. 
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LOWER BURMA CHIEF COURT. 

Civil Reference No. 6 of 1912. 

December 4, 1912. 

Pmen^;— Sir Charles Pox. Kt., Chief Judge, 
and Mr. Justice Hartnoll. 

T. GAME — Plaintiff 
versus 

U. KYE AND ANOTHER—DEPENDANTS. 

Legal Practitioners (XVIIl of 1879;. s. 28— 

Agreements between Pleaders and clients—Work to be 
done not Court work. 

Section 28 of the Legal Practitioners Act, regarding 
the filing of agreements between Pleaders and clients 
in the District Court or in some Court where the 
work is to bo done, applies to agreements for fees in 
respect of the practitioner’s services where the busi- 
neas does not Ho in any Court, Civil or Criminal. 

Reference made by the Judge of Small 
Cause Court, Rangoon, under section 3, Code 
of Civil Procedure, in Civil Regular No. 4332 
of 1912 of the Small Cause Court. 

FACTS.—This was a reference under section 
113 of the (Uivil Procedure Code and the ques¬ 
tion referred by Mr. Bagley was as follows: 
“ Does section 28 of the Legal Practitioners 
Act touch on agreements made by a Pleader 
and client with respect to the former’s pro¬ 
fessional employment, whether the business 
upon which he is engaged does or does not 
come into some Court ? ” The Judge of the 
Small Cause Court answered the question in 
the affirmative, but as he bad doubts in the 
matter, he made a reference to the Chief 
Court, 

In this suit, the plaintiff sued as Pleader 
to recover Ra. 500 as balance of his fees. 
The plaintiff’s case was that first defendant 
was compulsorily retired from Government 
service and plaintiff was retained to memori¬ 
alise the Lieutenant-Governor for Rs. 550, the 
second defendant agreeing to pay that sum. 
Plaintiff suggested that he fulfilled his con¬ 
tract and incidentally it was mentioned that 
the memorial was successful, the first defend¬ 
ant being reinstated. He now claimed the 
unpaid balance of Rs. 500. 

The first defendant’s case was that plaint¬ 
iff’s allegations in respect of the memorial 
were entirely false and exaggerated inasmuch 
as he (defendant) absolutely knew nothing 
of the transaction. The second defendant 
was the only and real party who engaged 
plaintiff’s services and entered into certain 


terms and conditions for payment of only 
Rs. 50 for such work and not Rs. 550 as 
alleged. 

The second defendant alleged that the 
consideration of Rs. 50 paid to plaintiff was 
true. The plaintiff demanded Rs. 100 at 
first, but defendant pleaded his inability to 
pay and thereafter plaintiff agreed to do the 
work for Rs. 50. In his 

ORDER OP REFERENCE, 

Mr. Bagley, the Judge of the Small Cause 
Court, said:— 

The plaintiff in this suit is a Pleader and 
he sues to recover an alleged balance of his 
fees. The plaint sets out that the 1st defend¬ 
ant WHS compulsorily retired from the 
Government service and that plaintiff was 
retained to memorialise the Lieutenant- 
Governor for Rs. 550, the second defendant 
agreeing to pay this sura. Plaintiff suggests 
that he fiulfilled his contract and incidentally 
it is mentioned that the memorial was 
successful, the 1st defendant being reinstat¬ 
ed. He now claims the unpaid balance of 
Rs. 500. 

As the agreement on which plaintiff relies 
was verbal, I pointed out that section 28 
of the Legal Practitioners Act was fatal to 
his claim. Under that section a Pleader’s 
agreement with his client respecting his fees 
must be “filed in the District Court or iu 
some Court in which some portion of the 
business in respect of which it had been 
executed,” within fifteen days, or it is 
invalid. But it has been argued on behalf 
of Mr. Game that the agreement touched 
a memorial and not a Court case. I am of 
opinion that the contention is unsound for 
two reasons: (1) A Pleader’s professional 
business may embrace conveyancing, draft¬ 
ing, consulting, and that never comes into 
a Court at all, and I cannot suppose that the 
Legislature intended to differentiate between 
different kinds of legal business. What is 
wanted apparently to do was to protect a 
client in his transaction (professional) with 
his legal adviser for the relationship was 
one that afforded considerable opportunities 
for abuse; (2) The section says that the 
agreement must be filed either in the District 
Court, or in some Court in which some part 
of the work was to be done. To me this 
looks as if the District Court were expressly 

mentioned, as the Legislature had chamber 

* * ^ 
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work in view. If tlie clause toached only 
work that came int.j Court, then surely it 
was enough to say that the agreement ramst 
be filed in the Court or Coiirtfl in whch tlmt 
work was done. As there is .some doubt as 
to the true interpretation to be put upon 
the section and as it is a matter of ^reat 
importance to all Pleaders, I think it is a 
at case to refer to the Honourable Judges of 
the Chief Court. 

The question I refer is “does section 23 
of the Legal Practitioners Act touch ail 
agreements made by Pleader and client with 

respect to the former’s professional employ- 

ment, whether the business upon which 

he 19 engaged does or does not come into some 

Lourtt^ I would answer the question in the 
atiirraative.” 

Mr. Israd A'/ion, for the Petitioner:_The 

work done by ids client has nothing to do 

section 28 

of the Legal Practitioners Act does not 

learned Judge was of opinion 
that the section did apply and referred the 
matter for the decision of this Court. Under 
that section, a Pleader’s agreement with his 
dient respecting his fees must he filed in the 

Uistricb Couit, or m some Court in which 
some portion of the business in respect of 
which , ifc had been executed within fifteen 
days, or it was invalid. Although his client 
was a Pleader, he submitted that, according 
to the section, ib was only when work was 
to be done or had been done in any Court 
that au agreement should be filed either 
in the District Court or any of the other 
Courts in which the work was to be done 
He knew many persons who were 'nob 
licensed Advocates who wrote title-deeds 
memorials, conveyances and so forth in other 
places and he submitted that plaintiff l.ere 
m doing the work alleged to have been done 
by him, did not act in the capacity o® Pleader 
but as one of those who wrote memorials 
and other documents. Those persons did 

sot fees, and 

work be did. As regards second and tbird 

grade Pleaders the Chief Gon.t had made 
rules as to what fees they were to charge 
and everything was laid down in those rules 
for work to be done in Coart The 

Court and the Financial Com Jit:iotrrd 
made rules for practitioners in Lower and 
Upper Burma fixing remuneration in revenue 


offices under the Financial Commissioner. 
In neither of the rules, either those made 
by this Court or by the Financial Com¬ 
missioner, was there any rule, about work 
siicli as was done in the present case. Sec¬ 
tion 37 was the section under which the rules 
were made, and there was nothing in it 
touching the point in i.ssue. He submitted 
that section 28 did not touch work done by 
a Pleader or by any one else, such as 
memorial drafting or petition writing to 
the Lieutenant-Governor. The plaintiff was 
quite within his right in filing the suit for 
the recovery of the fee arranged to be paid 
to him by the defendants, 

Mr. HuZfrur, for the Respondent, said:—Sec¬ 
tion 28 said that the agreement was to be 
filed in the District Court or in the Court 
or Courts in which the work or 
part^^of the work was to be done. It did not 
pay in the Court or Courts in which the 
work is to be done.” If it only referred to 
work done in connection with the Court, 
then the words “'Di.strict Court” would be 
redundant. It, was to protect clients from 
Advocates that section 28 was framed and the 
present case was governed by the section. 
A quack conld give medicine under certain 
restrictions, whereas a professional medical 
man was on a different footing. Unless the 
plaintiff in the present case had the written 
agreement filed as required under section 28 
he was not entitled to file this suit. 

JUDGMLNl.—We qJ opinion that 

Legal Practitioners Act, 

* . applies to all agreements between a 
leader and fiis client respecting the amount 
and the manner of payment for the whole or 
any part of the former’s services, fees or 
disbursements in respect of any sort of busi¬ 
ness done or to be done by a Pleader for the 
client. 

The contention that the section applies 
only to remuneration etc., in respect of busi¬ 
ness done in a Court cauoot prevail, since 
the sectioD applies also to agreements of the 
nsture spscifiel between Mukhtirs and their 
employers and between Revenue Agents and 
their employers. Muhhtars may appear, 
plead, and act in some Crimiual Courts, but 
Revenue Agents cannot as such do any 
business in any Court either Civil or Crimi¬ 
nal. Consequently, the words in the section 
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after “District Court" cannot be availed of 
by them and the District Court is the only 
Court open to them to file agreements in. 

We express no opinion as to whether there 
is a Court in the town of Rangoon in which 
a Pleader may file an agreement covered by 
the section. 

The question referred is answered in the 
affirmative. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 761 of 1910. 

March 19, 1913. 

Fresent:~S\r Arthur Reid, Kt., Chief Judge, 

and Mr. Justice Chevia. 

Musammat PARTAPO and AMAR SINGH, 
MINOR, THROUOn Musammat NAND KAUR 
—Defendants—Appellants 

verstis 

ASA Ram and others—Plaintiffs 
DBWA SINGH and OTHERS—Defendants 

— Respondents. 

Custom-Alienation—Gift—Ludhionu Talisil ilauza 
Jfitauii—Gift by uidoiv to daughter’s son — CoUatctah in 
the 7th degree — DaHijhters {ireferred to collaterals in 
7th degree—Acceleration of succession—Niece notan 
heir. 

Among of Mangat got, residing at Jntana, in 
the Ludhiana Tahsil, a daughter is entitled to succoed 
to tlie ancestral property of her fatlier in preference 
to his collaterals in the 7th degree. 

A gift of ancestral property to u daughter’s son, 
consented to by the daughter, merely accelerates his 
succession as her heir; and the collaterals in the 7th 
degree have no right to contest such disposition of the 
property. 

A brother’s daughter is not an heir of her paternal 
uncle. His collaterals in the 6th degree are entitled 
to succeed to his ancestral property in preference to 
his brother’s daughter and to control his gift of the 
property in favour of her son. 

Second appeal from the decree of the 
Divieional Judge, Ludhiana Division,dated the 
30th May 1910, reversing that of the Muueif, 
Ist class, Ludhiana, dated the Slst January 
1910, dismissing the plaintiffs’ suit. 

Rai Bahadur Pandit Sheo Narain, for the 
Appellants. 

Lala Ldjpat Itai, for the Plaintiffs-Rc- 
spondents. 

JUDGMENT.—This appeal is from an ap¬ 
pellate decree in a suit by collaterals for a 
declaration that a deed of gift executed by 
Musammat Partapo and Buji will not affect 
the plaintiffs’ rights on the death of Musam- 

rfiat Partapo, 

% 


Ruidu had two sons, Sultan and Buji, 
Buji was childless and Sultan left a son Atra 
who died leaving his widow, Musammat 
Partapo and a daughter Musammat Naud 
Kaur. The douee Amar Singh is the sou of 
tl»e daughter. The subject-matter of the 
gift is admittedly ancestral agricultural land. 
The plaintiffs are descendants of Ramu, 
Ruldu’s great-great-grandfather, from wliora 
the property in suit descended. The ques¬ 
tion for decision is whether the plaintiffs- 
respondents are entitled to the property in 
suit on tlie deatli of Musammat Partapo. The 
consideration of this question involves the 
right of Atra*8 daughter to succeed, in pre¬ 
sence of the plaiutiffs-respondents: 

(1) to Alra’s property and (2) to the 
property of Atra’s uucle Buji, whom he pre¬ 
deceased. 

The authorities cited on either side are the 
following: — 

(1) Balram v. Gulah Singh (1), in which 
it was held that Dewal Juts ot Jagraon can¬ 
not give a stranger any ancestral property in 
presence of collaterals in the 5th degree; 

(2) Pala V. Huta (2), in which it was held 
that collaterals, however remote, may be 
adopted among Saiaha Juts of Ludhiana in 
presence of less remote collaterals. The rule 
laid down at page 69 of Walker’s Customary 
Law of Ludhiana was not followed ; 

(3) JViizira V. Taut (3), in whicli it was 
held that Kundal Rafputs of the Una Tahsil, 
Hoshiarpur, cannot give away ancestral land 
in presence of collaterals of the 7th and 8th 
degrees; 

(4) Musammat Rishno v. Raman (4), a case 
of Hindu Jats of Ludhiana, in which it was 
not proved that unmarried daughters could 
succeed in presence of collaterals of the 6th 
degree, but it was held that they had a 
right to maintenance out of ancestral pro¬ 
perty. The rule laid down in Walker’s Cus¬ 
tomary Law, page 61, was followed ; 

( d ) Shayf’ud din v. ^ahia (5), iu 
which it was held that, among Muhammadan 
Awans of Ludhiana, collaterals in the 10th 
degree succeed before a daughter’s son on the 
death of the widow. 

(1) 51 P. R. 1884. 

(2) 114 P. R. 1889. 

(3) 118 P.R. 1891. 

(4) 50 P. R. 1892. 

(5) frtP. R.1892. 
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It was held that the burden of proof, 
which had been placed on the daaghter’s son 
because the daughter’s right was doubtful, 
had not been discharged; 

(6) Rustam Khan v. Musammnt Jio (6), in 
which it was held that, among Muhammadan 
Manjh Rajputs of Ludhiana Tahsil, married 
daughters have not even a life-interest in the 
presence of collaterals ; 

(7) Ralla v. Budha (7), an adoption case, 
cited in Hazara Singh v. Harnam Singh (S); 

(8) Ghatra v. Ghanan (9), in which it was 
held that it had not been proved that among 
Dewal Jats of Ludhiana a daughter’s son could 
be adopted ; 

(9) Raushan v. Lehna (10), in whicli it 
was held that it had not been proved that an 
Aram of the Ludhiana Fahsil can give ances¬ 
tral land to his daughter's son in presence of a 
nephew. Walker’s Customary Law was ap¬ 
proved ; 

(10) Ram Singh v. Nani Singh (11), in 
which it was held that it had not been proved 
that among Oarewal Jats of the Ludhiana 
Tahsil the adoption of a daughter’s son is 
valid ; 

(11) Arur Singh v. Musammat Lnchmi (12) 
cited in Hazara Singh v. Harnam Singh (S). 

iU) Ishar Qanda (Id), a Single 

Bench case, in which it was held that it had 
not been proved that among Atwal Jots, 
Nawanehahr Tahsil. .lullundur, collaterals in 
the 5th and 6th degrees were entitled to a 
declaration that an alienation of ancestral land 
to a collateral in the 6th degree did not affect 
their reversionary rights. 

(13) Amirv. Musammnt Zeho {\Ai),\a which 

it was held that it had not been proved 
that, among Muhammadan Rajputs of Amrit¬ 
sar a childless proprietor could alienate to 
collaterals in presence of collaterals of an 
equal degree; 

(14) Khazan Singh v. Relu (15), a case 
between Hindu Jots Hoshiarpur, in which 
it was held that among agricultural tribes iu 

(6) 139 P. R. 1892. 

(7) 50 P. R. 1893. 

(8) 24 P. R. 1912; 22 P. W. R. 1912; 44 P T i> 

1912: 13 Inch Caa. 180. ' 

(9) 19 P. R. 1895. 

(10) 36 P. R. 1895. 

(11) 103 P. R. 1895. 

(12) 75 P. R. 1898. 

(13) 41 P. R. 1900; P. L. R. 1900 p. 343 

(14) 42 P. R. 1902. 

(15) 35 P. R. 1906, 


the Punjab there is no definite limit of pro¬ 
pinquity up to wliich kinsmen are to be pre¬ 
sumed to have the right to impeach alienation 
of ancestral land by a sonless proprietor with¬ 
out consideration or necessity, and beyond 
which they are to bs presumed not to have 
it; and that male reversioners are entitled 
to object to any such alienation, even in 
favour of a male agnate of equal or remoter 
degree, except where the previous relations 
between ihe alienor and alienee have created 
a sort of moral obligation in the former to 
compensate the latter in this manner for 
services rendered; 

(16) Natha Singh v. Mohan Singh (16), in 
which it was held that the plaintiffs, on whom 
the onus lay, had failed to establish a custom 
among Qhuman Jats of the Sialkot Tahsil, by 
which collaterals in the Sch degree can con¬ 
test an alienation of ancestral estate by a 
childless proprietor as being without neces¬ 
sity or consideration ; 

(16) Ram Ghand v. Thakur Das (17), in 

which it was held that among Brahmans of 
Tahsil Kasur, who are governed by agricul¬ 
tural law, the burden of proving that the adop¬ 
tion of a wife’s brother’s son was valid by 
custom or that ollaterals in the Sth degree 
were not entitled to contest it, had not been 
discharged ; 

(17) Ab iul Karim v. Sahib Jan (18),in which 
it was held that the burden of proving that 
among Ghauhan Raiputs of the Jagadhri Tahsil, 
Ambala, collaterals iu the 7th degree were 
entitled to succeed in preference to a married 
daughter of a deceased sonless proprietor 
had not been discharged, and that there is 
no general presumption that regardless of 
tribs and creed agnates, however remote, 
exclude daughters from successiou to ancest¬ 
ral property; 

(IS) Rajov. Karm Bahhsh (19), in which 
it was held that the burden of proving that 
among Rnttil Juts of the Lahore Tahsil, 
collaterals of the Sth degree were entitled 
to contest an alienation by a sonless pro¬ 
prietor of the whole of his anceslral im¬ 
moveable property to his daughter or to 

(16) 9) P. R. 1906; 163 P. L. R. 1906. 

(17) 94 P. R. 1907; 29P, L. R. 1903; 123 P. W. 
R. 1907. 

(18) 5 P. R. 1908; 99 P. L. R. 190S; 29 P. W. B- 
1908. 

(19) 11 P. R. 1908; 13 P. W. R. 1908; 92 P. h. B, 
1908. 
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succeed iu preference to the daughter, had 
not been discharged; 

(19) Bhoh V. Man Suigh (20), iu which it 
was lield that the burden of proving that 
among Chiuhin Raiputs of the Naraiugarli 
Tahsil, Ambala, daughters are excluded by 
male collaterals in the 6th degree from 
succession to ancestral property, had not 
been discharge-!. It was also held tliat the 
burden of proving tliat remote collaterals, 
such ao those iti the 6tli degree, exclude 
daughters, rests on the party who asserts its 
existence; 

(20) Oanpat Rai v. Kesko Ram (2U, in 
which it was held that entries in the Record 
of Rights, while evidence of a custom are 
wholly insufficient to establish the existence 
of the custom, as they may represent the 
wishes of tliose who made them or may 
simply represent the ordinary entry made 
in the Record of Rights of the villages 
throughout a district but that they cannot 
be accepted as depriving person.®, who were 
no parties to them, i. e., the female relatives 
of the signatories, of their rights. Mania 
haksh V. Muhammad Bahsh (22) and liar 
Narain v. Mnsimmat Deoki (23) were cited 
for the proposition that the Courts must 
watch with very special care over the rights 
and interests of the weak against tlie strong, 
and must in particular, see that the rights 
of the weaker sex are nob sacrificed to the 
agnate’s desire to take advantage of customs 
prevailing around him more favourable to 
himself and his sex than the custom which 
governs him; 

(21) Mohku V, Karam (24), a Single 
Bench judgment, in which it was held that 
among Qoadals of the Bhera Tahsil, Shah* 
pur, odlaterals in the 8ch degree can con* 
test a gift of ancestral property by a 
childless proprietor to his step-son, and 
that the burden of proving the validity, by 
custom, of the gift is on the donee. It 
was further held that the donee had failed 
to discharge this burden; 

(22^ Muhammad y. Musammat Bakko (25), 

(20) 86 P. K. 1908; 140 P. W. R. 1908, 

(21) 34 P. K. 1909; 181 P. L. H. 1908; 1 Ind. Gas. 
(591. 

(22) 54 P. H. 1906; 74 P. L. R. 1907. 

(23) 24 P. 11. 1893. 

(24) 63 P, R. 1900; 79 P. L. R. 1909; 84 P. W. R. 
1909; 2 lud. Gas. 950. 

(25) 19 P. R. 1912; 17 P. L. R. 1912; 39 P- W. R. 
1012; 13 Ind. Gas. 27. 


a Single Bench judgment, in which it wss 

held that among Pathans of the Jlianwali 

Tahsil collaterals more remote than the 6th 

degree cannot exclude daughters and sisters 

from inheritance to their fathers and 
brothers; 

(23) Hazara Siugh v. Haruam Singh (8), 

HI which it was iield that among Hindu data 

of the .Tullundur District collaterals in the 

llth degree, though next in succession, 

cannot, in the absence of proof of a special 

custom, contest alienations of ancestral 
property; 


(-4) Partab S%ngh v. Muaunmat Panjabti 

(26), in which it was held that among 
Qarewal Jats of the Ijinlhiana District, 
collaterals in the 4th degree exclude daugh- 
ter.s from succession to self-acquired property; 
^ (25) Tari Baz Khayi v. Fateh Khan (’27), a 
Single Bench judgment, in which it was 
held that it had not been proved that, by 
custom among Pathans of the Mian wall 
Tahsil, collaterals iti the 6th and 7tli degrees 
can claim possession of the alienated ancestral 
land in presence of daughters of the aljenor; 

(26) Sant Singh v. Saddn (28), in which 
it was held that, amjng Hinhi Jats of 
Gujranwala, property, self-acquired qua 
collaterals, can be alienated at the owner’s 
svill, and that his collaterals cannot recover 
possession of the property from the person 
whom he purported to adopt though the 
validity of the adoption may be questionable, 
inasmuch as the adoption has the effect of 
gift. 


The learned Divisional Judge has found, 
and his finding on this point has not been 
contested, that among Riioaj'i'ams prepared 
in the Ludhiana District, a list of which is 
given at pages 35 and 36 of Walker’s 
(Justomavy Law, are two, one of which 
relates to Hindu data of Pargana Khanna, 
Ihka Isri and Khanna, and the other to 
Hindu Jats of Pargana Sanewal, etc., both in 
the Ludhiana Tahsil; that the village in 
which the land in suit is situate is in the 
former area while the villages contained in 
the latter area contain a large number of 


(26) 25 P. R. 1912; 41 P. L. U. 1912; 125 P. \V. R 
1912; 13 Ind. Gas. 177. 

(27) 29 P. R. 1912; 114 P. 5V. R. 1912; 98 P. L R 
1912; 13 Ind. Gas. 310. 

(28) 63 P. R. 1912; 222 P. W. R. 1912; 14 Ind. Cat 

L-\ ^ ✓ 



2U 


INDIAN CASES. 


ri9i3 


MUTHU8AWMT PILLAI t’. SaaNMUGASONDARAM PILLAI. 


Hajputs of the Mangatf^o/, to which the parties 
belong, that among the signatoi ies to the for¬ 
mer are the Mangat Jots of Jatana, the village 
of the parties, while the description of Mangat 
Jat does not actually appear in the latter, that 
the hrst of these two liiwnj-i.ams states 
clearly that daughters and daughter’s sons 
have no right of succession in the presence 
of collaterals, however remote, this being 
the general rule of Hindu Juts in the 
districts stated on page 60 of Walker’s Cus¬ 
tomary Law, and that the second states that 
the daughters and the daughters’ sons do 
not succeed if there are male collaterals in 
the 6fth degree alive, the inference being 
that collaterals more remote than the 6fth 
degree do not exclude daughters and 
daughters’ sons. It has been further stated 
by the learned Divisional Judge, and not 
denied, that no instances in support of the 
first Riivayi-am are quoted, while many 
instances in support of the second are 
quoted. The learned Divisional Judge 
however, finds that the Riwaj-i-ams have 
been prepared with such care that the 
absence of instances is immaterial. He has 
further held that the Arabala Customary 
Law is not entitled to the same weight as 
that of Ludhiana, and that inasmuch as in 
Bholi V. Man Singh (20) the daughter had 
never left her father’s house, that authority 
does not help the present appellants. 

The weight of authority is, in our opinion, 
against the collaterals in respect of Atra’s* 
land and in their favour in respect of Boji’s 

As remarked by the learned Divisional 
Judge, Musimmat Hand Kaur is nob an 
heir of her paternal uncle Buji, but is a 
stranger as far as he is concerned No 
authority has been cited for the contention 
that the roles laid down in Articles 154 , and 
155 of Walker’s Customary Law, pages 75 
and 76, are incorrect and the respondents 
who are Bail’s collaterals in the 6th degree’ 
are entitled to succeed to his ancestral land' 

in default of a nearer heir, and to control 
his gift of the same. 

They are, however, Atra’s collaterals in tlie 
7th degree and on the authorities cited we 
hold that Musammat Nand Kaur Atra’s 
daughter, was entitled to succeed to his 
ancestral property in preference to them 
The gift to her son, to which she has con’ 
sented merely accelerates his succession as' 


her heir and the collaterals have no right to 
control this disposition of the property. 

The result is that the appeal is decreed 
and the decree of the Court of first 
instance restored in respect of Atra’s pro¬ 
perty and dismissed in respect of Baji’s 
property. 

Parties will bear their own costs of all 
Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Rsvisiox Petition No. 385 op 1911. 

February 4-, 1913. 

Present -.—Justice Sir Ralph Benson, Kt. 

MUTHUSAWMY PILLA [ — Dependant 

—Petitioner 

SHUNMUQASUNDARAM PILLAI — 

AND OTHERS — PlaINFIPPS—RESPONDENTS. 

Small C<nt!<c decree ha^ed on finding in original fiuil 
—Finding reversed in appeal—Civil Procedure Code 
(Act \ of lOOS^, 0. XLVIl^ r. 2—Proper procedure^ 
Review Discovery of new and important matter. 

Wliere a docreo in a Small Cause suit was based on 
a finding in an original suit and tho judgment in the 
original suit was reversed on appeal: 

Held, that the proper procedure was to apply to the 
Court that passed tho Small Cause decree to review 
Us decision under Order XLVII, rule 2, of the Civil 
Procedure Code. 

Rnm Lai v. Kalkn Prasad, 3J A. 566; 8 A, L. J. 584; 
10 Ind. Cas 241, referred to. 

Petition, under section 25 of Act IX of 

1837, praying the High Court to revise the 

decree and judgment of the Subordinate 

Judge of Tinnevelly, in S. C. S. No. 866 of 
1910 

Mr. V. O. Seshachariar, for the Petitioner. 

Mr M. D. Devadoss, for the Respondents. 

JUDGMENT.—I cannot say that the 
decree of the Subordinate Judge is not in 
accordance with law. But the decree ie 
based on the finding in Original Suit 
No. 51 of 1910 that the plaintiffs were not 
defaulters and had the right to sue. That 
decree was set aside on appeal, (vide judg¬ 
ment now admitted). I think the proper 
c^ourae is for the petitioner to apply to the 
•Subordinate Judge to revise his decree in 
consequence of the discovery of new and 
important matter under Order XLVIt» 
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clause 2, as was held in the case of Rani Lai 
V. Kalka Pros':id {\). 

I dismiss the petition but make no order 
as to costs. 

Petition dismissed. 

(1) 33 A. 8 A. J. 10 Iml. Cas. 241. 


PUN.IAB CHIEF COURT. 

Second Civil Appeal Nu. 31 op 1911. 

March 17. 1913. 

Present: — Mr. Justice Rattigan. 

MUKANDl— Dependant—Appellant 

versus 

lUKHTAWAR SINGH and orsERS— 
Plaintiffs—Respondents. 

CiiAtoin -SHCcc.<!i{on — (rour Urahtnins — .^[auzal» 
Khnrktiand'i, Diittrict Rohtuk—liimlu L‘iw~rribe 
notijicd aijricHltHral -Mutter dcaervinn con^idcmtiou in 
decision of the question of (aw or custom — Alienntion—’ 
]Vidow~^Fower to dispose of husband's acquired pro* 
pertij. 

lu matters of succession tlio (rour Brahmins of 
haiizah Kliarkivinda, Uisti ict Uohtak, ilo not follow the 
principles of Hindu Law, but are regulated by the 
ordinary rules observoil by the agricultural community 
of the Province. 

The circumstance of a ti ibe having been notified 
as an agricultural tribe for the purposes of the Punjab 
Land Alienation Act, though not conclusive proof of 
the tribe being subject to tlio ordinary rules of 
Customary Law, cannot, nevertheless, be left entirely 
out of consideration. 

Where a family has been in the main agriculturaL 
the mere fact that of late years some members of 
it have be3r. educated and have taken service 
under (iovornment, does not free them from being 
governed by the Customary Law obtaining among agri¬ 
culturists. 

It is not competent to a widow governed by Custom- 
arv Law to alienate the property of her late husband 
to which she has succeeded on the ordinary life tenure, 
oven though such property was acquired by her late 
husband. 

Second appeal from the decree of the 
Divisional Judge, Hissar Division, dated the 
15bh October 1910, modifying that of the 
Munsif, 1st class, Rohtak, dated the IGtli 
June 1910, decreeing plaintiff’s claim in part. 

Mr. Manohar Lai, for the Appellant. 

Lala Laipat Rai, for the Respondent. 

JUDGMENT.—The pedigree-table, as pro¬ 
pounded before me and admitted to be correct, 
is appended hereto, will be of assistance in 
understanding the facts to which reference 
will have to be made in the course of this 
judgment. 

The parties are Qaur Brahmans of Mauza 


Kharkhanda a "qis'oa” or “village” situate in 
the old Sampla Tahsil of tlie Rohtak Oi.strict. 

On the 22nd August 1879, by duly re¬ 
gistered deed, Mnsammat liar Kaur, the 
widow of Haldeo, made a gift of a liouse aud 
oeitain agricultural land in tlie said Mauza in 
favour of her son-in-law, defendant, Mukandi, 
and the gift was followed by mutation 
of name.^, which was eventually sanctioned 
by the Revenue Authorities in favour of 
tlie donee on the2Gt.h January 1SS3. 

No suit for a declaratory decree was 
biought but on tlio death of Musannnot Har 
Kaur on tlie 2/tli November 1909, present 
plaintiffs, who are the agnatic heirs of the 
last male proprielor (Balden) in the third 

(and not as erroneously stated by the Divi¬ 
sional Judge in the 5th) degree, brought 
this suit on the 3rd .January 1910 for po.sses- 
sion of the house and lands above referred to. 

The Munsif, Gala Ghela Ram. in a judg¬ 
ment which displays very considerable ability 
in dealing with a somewhat difficult case, 
decreed plaintiff’s claim except with regard 
to the house which he found to be uoii-ances- 
tral property. 

From this decree, both parties appealed 
to the Divisional Judge, who accepted the 
appeal of the plaintiffs holding tliat the 
liouse, no less tliau the land, was ancestral 
property but rejected that of the defendants, 
the result being that plaintiffs’ claim was 
decreed in its entirety. 

A furtJier appeal from tlie decree of the 
Divisional Judge was preferred by defendants 
to tJiis Court, and on their behalf Mr. 
Manohar Lai argued the case before me in a 
manner which reflects the greatest credit on 
himself. His arguments wore expressed 
with lucidity and terseness and he made 
no attempt to labour points which were 
obviously untenable, and I am much indebted 
to him and to Mr. Lajpat Rai for the clear 
and concise way in wliich they put their 
respective cases before me. 

.Mr. Manohar Lai admitted very properly 
that the land must be taken to be ancestral 
property and that tiiis is so cm admit of no 
doubt. He contended, however, that there 
was no proof that the house was other than 
the acquired property of Baldeo and that the 
onus prohandi of showing that it was 
ancestral rested, in accordance with the recent 
ruling of their Lordships of the Privy 
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Council Attar Singh v. Thakar Singh (1), 
upon plaintiffs. It ssenis to m©, liowsver, 
that a glance at the plan upon the record is 
in itself sufficient to show that the Divisional 
Judge was right in saying that it is a mere 
portion of the house which has descended 
to the descendants of Ratan, the common 
ancestor of the plaintiffs and Baldeo, and 
as such ancestral. Further defendants in 
their original pleas made no distinction 
between the house and the landed pro¬ 
perty which they now through their Counsel 
admit to be ancestral. But even if the house 
was not ancestral, 1 know of no authority 
to the effect that, in the absence of a special 
custom, it is competent to a widow of a 
person governed by Customary Law to 
alienate the property of her late husband to 
which she has succeeded on the ordinary life 
tenure, even though such property was 
acquired by her late husband (see paragraph 
64 of the “Digest of Customary Law).” 

The whole case, therefore, appears to me 
to depend on the answer to the question 
whether the parties are governed by Hindu 
Law or by the ordinary rules which obtain 
among agriculturists in this Province. 

If Hindu Law is to be applied then admit* 
tedly the daughter of Baldeo and her son, 
Sbambu Dial, (the son of Mukandi defendant) 
would be the heirs to the property and in 
their presence plaintiffs would have no locus 
standi. On the other hand, if the ordinary 
rules obtaining among agricultural tribes are 
to be applied there can be no doubt that 
the plaintiffs, as collaterals in the third 
degree of the last male owner, would exclude 
the daughter and her son unlsss the latter 
could establish the existence of a special 
custom to the contrary. 

The question then is whether we are to 
look to the Hindu Law or to custom in this 
case for guidance. The Munsif (a Hindu) 
and the Divisional Judge (a Muhammadan 
who is himself a resident of the District) 
are agreed that custom and not Hindu Law 
regulates matters of succession among the 
parties and after full consideration of Mr. 
Manohar Lai’s arguments, I am not pre¬ 
pared to differ from this concurrent finding. 

The points urged by Mr. Manohar Lai in 

(1) 128 P. W. R. 1908; 18 M. L. J. 379; 12 C W X 
1049;4M. L. T. 207; 10 Bom. L. R. 790; 8 C. L. J 
3fi9; 35 C, 1039; 35 1. A. 206; 6 Ind. Cas. 721; 42 p, R, 


support of his contention that Hindu Law 
must be applied, are as follows: — 

(0 the parties are Gaur Brahmans a very 
high caste among Hindus and even 
among Brahmans inter s€\ 

(u) as such they must be presumed to 

follow their personal law \_Musaminat 
Maya v. Gurdit Singh (2)]; 

(^^^) the parties, though owning land, are 
Hit in the main agricultural but 
derive income from various sources, 
such as from priestly work and 
from service, plaintiffs Nos. 1 to 3 
being at present employed as 
translators in the office of the 
Divisional Judge’s Court at 
A mballa; 

(ir) the Brahman community in Mauza 
Kharkhanda is not compact, but 
comprises various sections ot that 
caste; 

(v) Kharkhanda is not a mere village 

but a small tosvn or qasba with a 
population of about 3,700, a Middle 
Class School, a Hospital, Thana, 
bazars, paved streets and pncci city 
gates; and it has been declared a 
town for the purposes of the Punjab 
Pre emption Act; 

(vi) there is no evidence to prove that 
the Gour Brahmans of this Mauza 
settled there with the founder of the 
place or that they have been there 
for any considerable period; 

(mt) they own but a comparatively small 
area of the village lands; 

(vui) defendants have been able to give 
instances showing that among 
Brahmans of the Rohtak District 
succession has been regulated by 
the rules of Hindu Law and not 
by custom. 

There is force in these arguments but, ou 
the other side the evidence adduced in sup¬ 
port of custom as the governing rule appears 
to me to be overwhelming. 

First and foremost we have the fact that 
in this very family, four different instances 
are forthcoming to shosv that collaterals 
have excluded daughters and daughters’ sons 
from succession to ancestral property. These 
are as follows:— 

(o) Miisammab Sarwan, widow of Fafcta, 

(the grandson of Sukh Ram) made 
(2) 1 P. R. 1910; 128 P, \V. R. 1909; 145 P. h. R. 
1909;4Ind.Caa. 947. 
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a gift of her late husband’s properly 
to Shib Narain her daughter’s son. 
Plaintiff obtained a decree to tlie 
effect that the gift would not affect 
his reveraionaiy rights (on the 4th 
June 1892) and no appeal was 
preferred; 

(6). on the death of Ram Parshad his 
collaterals succeeded to the pro¬ 
perty to the exclusion of his 
daughter, Musamvial Soni; 

(c). Rup Ram left a daughter, ^Jusa 1 n 1 nat 
Jewni, but her fatljer’s collaterals 
succeeded to the property; 

{(i). Mathra (son of Tota) died leaving 
a daughter, Musammat Auar Devi, 
but his collaterals succeeded to the 
property. 

In addition to the above, plaintiffs have 
given evidence of other' cases among Brahmans 
of this very Mnuza in wliicli collaterals ex¬ 
cluded daughters and daughters’ sons. These 
are as follows; — 

(i) In Sheo Dat's case (Suit No. 180 
decided on the 3rd August 1902) a 
gift to a daughter’s son was declared 
invalid as against the collateral heirs; 
(a) one Chitta died leaving two 
daughters, but his property went to 
his collateral, Kundan, who has given 
evidence in the case to that effect; 
(ill) Chauder Bhan, the nephew of one 
Kirpa, succeedtd the latter to the 
exclusion of a daughter, Musammat 
Man Bhari, (see Shibbu, P. W. 
No. 6 Sant Lai, P. W. No. 2); 

(iv) Niadar, a collateral succeeded to 
the property of Lakha, in preference 
to the latter’s daughter, (see evi¬ 
dence of Niadar, P. W. No. 4). 

The Munsif has also referred to the in¬ 
stances of Khashi Ram, Jas Ram, Shib Dial, 
Gharibu, Ram Parshad (not the man referred 
to above) and Bilu, all of whom left daugh¬ 
ters, but were succeeded by collateral heirs. 

Plaintiffs refer also to numerous instances 
from the adjacent village of Haaangarh, 
where the parties also own land, which prove 
that there, too, collaterals exclude daughters 
from succession. One of these instances re¬ 
lates to a case which went into Court (Sheo 
Gopal V. Musammat Dharmo) with the result 
that the daughter failed to prove her case. 

Mr. Manohar Lai made no attempt to 
criticise the above instances and his own 


client, ^lukandi, was obliged to admit the 
four which occurred in this very family. 

Purtheiraore, we liave the very important 
admission, against liis own interest, of Ram 
Saran (P. W. No. 7) that daughters and 
tlieir issue liave no right of succession. This 
witness is married to Musammat Bari 
Badam, the sole surviving daughter of Baldeo 
(the last male owner of the property in dis¬ 
pute) and has a son living, but lie states that 
neither his wife nor his son has any right to 
that property. 

Tlien again, there is the positive assertion 
in the Biwaj-t-ams of the last and the present 
Settlement to the effect that among Brahmans 
of the Sarnpla (now Rohtak) Tahsil, daugh¬ 
ters and tlieir issue do not inherit in the 
presence of collateials. 

The Riwai-i-am of 1879, it is to b3 noted, 
was signed by the two Brahman Lamhardars 
of Mauza Kliarklianda. 

As a matter of fact the Brahmans own a 
very large area of agricultural land in Mauza 
Kliarklianda. The total village area com¬ 
prises 6872 highas and of this the Sayyads 
own 2391 bigh ts, the next largest owners 
being the Brahmarts who are proprietors of 
831 bighas, of which 427 highas are recorded 
as khu'lkasht and 408 bighas as cultivated 
by tenants. There are four separate mohnllas 
of Brahmans, and they have two Lamhardars 
of their own caste. The defendant’s own 
witness Shib Chaud (P. W. No. 2) admits, 
that the ThuUas in the Brahman mahallas 
have been in existence for hundreds of years 
and tliat practically every Brahman family 
in the Mauza does agricultural work and to a 
very similar effect is the evidence of tlieir 
witnesses, Hardvvari, Sant Ram and Ram 
Richpal, all of whom do zemindari work. 

A reference to pages 68-75 the Gazetteer 
of tlie Ruhtak District (1911) will show that 
the Brahmans form a very considerable portion 
of the agricultural community of that District 
and that as “ it was an invariable habit of 
Jat settlers to bring Brahmans with them, in 
many cases their residence is as ancient as 
that of the former.” In the pre.sent case the 
evidence on the record satisfies me that the 
parties have been settled for many generations 
in Mauza Kharkhanda and the neighbouring 
village of Hasangarh. As Brahmans they 
have naturally been regarded with respect by 
their neighbours and have derived iucome 
from priestly work, but I see no reason to 
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doubt that in the niaiu they have for some 
time past been as agricultural as their neigh¬ 
bours. This being so, I cannot agree that 
because of late years some members of the 
family have been educated and have taken 
service under Government, the family must 
be held to be no longer governed by the 
customary rules which ordinarily obtain 
among agnoulturists and which, as the in- 
stances cited prove, have hitherto regulated 
questions of succession among them. In this 
connection I may also observe that the 

BraAmuns of this District have been notiBed 
as an agricultural tribe for the purposes of 
the Punjab Land Alienation Act (Punjab 

Government NotiBcaiion N’o. 2666-8. dated 
Ist October 1909) a circumstance which 

though not conclusive proof of the tribe 
eing subject to the ordinary rules of Custom- 

and YaQub Shah (3) 

and Faquir Muhammad v, Fa^al Muhammad 

(4)J cannot nevertheless be left entirely out 

0 consideration. And finally I would point 

out that in an unreported case which related 

bvthifr“”r it was found 

by this Court, and indeed hardly contested by 


(3) 

(4) 


5 


P. R. 1906; 59 P. L. R. 1900 
16 P. R. 1906; 06 P. L, R. 1906 . 


[1913 

any of the parties, that custom and not Hindu 
aw regulated questions of succession among 
th^ (bee Civil Appeal No. 391 of 1901.). 

pon the whole case, and after giving 
every consideration to Mr. Manohar Lai’s con- 
tentious, I am independently satis6ed of the 
correctness of the lower Court’s finding to 
le e ect that the parties in matters of suc¬ 
cession do not follow the principles of Hindu 
Law but are regulated by the ordinary rules 
observed by the agricultural community of 

I ^ finding, the claim of 

plaintilTs has rightly been decreed. 

1 pica of acquiescence which was urged 
y e eiidarita in the Courts below has been 
• roppe in this Court and very rightly, as it 
quite clear that plaintiffs so far from 
acit y accepting the widow’s acts as binding 
on t em, emphatically objected at mutation 
procee mgs. The plea of limitation was also 
not urged before me, and is obviously an- 
tenable in view of the decisions of this Court. 

l^ee Mirmi Bakhsh v. Ahmed (5) and Khiali 
Ram V. Qidah Khan (6).] 

I accordingly dismiss the appeal with costs 
(5) 145 p. R. 1907. dismissed. 
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DORASINOAM V. 7TRAVAN CHETTIAR. 

MADRAS HIGH COURT. 

Civil Revision Pefition No. 801 of 1912. 

February 18, 1913. 

Present: —Mr. Justice Sankaran Nair. 

DORASINGAM alias GOURl VALLABHA 
THE VAR— Plaintiff—Petitioner 

versus 

VYRAVAN CHETTIAR— Defendant No. 2 

—Respondent. 

Jnrifiiliction of Court to <illow one partij conditioiuilhj 
to draiy fnont’r/ paid into Court pending decision—Civil 
Procedure Code (Act V of 1908^, 0. XXXIX, i\ 7, pouers 
under—Investtnent not alloived. 

When a certain sum of money paid into Court is 
claimed both by the plaintiff and the defendant, the 
Court has no jurisdiction to allow one of the parties 
to draw out the amount on his furnishin*' security 
for restitution of the ainount with interest at 0 
per cent, in case the other party obtains a decree in his 
favour. 

Order XXXIX, rule 7, does not apply since such an 
order amounts rather to an investment carrsiti*? 
interest not contemplated by the rule. 

The successful party is entitled to tljo money from 
Court without further proceedings. 

Petition, under section 115 of Act V of 1908, 
prayinpr the High Court to revise the order 
of the Subordinate Judge of Raranad, dated 
2nd March 1912, in Original Suit No. 55 of 
1906. 

Mr. •/. L. Posarioy for the Petitioner. 

Mr G. V. Au'inth ikrishn'i Iyer, for the Res* 
pondent. 

JUDGMENT.— An interpleader suit was 
filed by the lessees of Sivaganga against the 
2 einindar of Sivaganga, the 7th defendant, 
and Vyravan Chettiar, the 2nd defendant, 
and certain others. The lessees paid into 
Court the sum of money, a lao and odd rupees, 
claimed by the defendants already to each 
other, and they were, on such payment, 
discharged from all liability to the defendants, 
and discharged from the suit. The zemin-^ 
liar, 7th defendant, was made the plaintiff 
in their stead. The Subordinate Judge has 
passed an order allowing the 2Dd defendant 
to draw the amount deposited on his furnish¬ 
ing security for the restitution of the 
amount with interest at 6 per cent, in case 
the plaintiff gets a decree in his favour. The 
plaintiff contends that the order was pass¬ 
ed without jurisdiction. Order XXXIX, 
rule 7, in my opinion, does not apply as this is 
clearly not an order for the detention 
or presentation of any property. It is 
rather an investment carrying interest. I 


AMIN CHAND l'. SANT MURLI DEAR. 

have been referred to no other provision in 
the Civil Procedure Code to justify the order. 
On principle such a procedure seems to be 
objeclionable. The successful parly is en¬ 
titled to payment by the Court to whom 
the money had been paid by the original 
plaintiff for payment to him. He should 
not he driven to take further proceedings to 
realize the money and run further risks. 
Unless, therefore, both the parties agree, the 
amount should be kept under the control of 
the Court available for payment at any time. 
AVhether the party who succeeds will be 
entitled to interest or damages from the 
other party is a question unnecessary for me 
to decide. I am, theiefore, constrained to 
hold that the order is one passed without 
jurisdiction, and I accordingly set it aside 
with costs in this and the lower Court. 

Order set aside. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. .33ij op 1909. 

June T, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

AMIN CHAND — Plaintiff—Appellant 

versus 

SANT MURIil DHAR and others — 
Defendants — Respondents. 

Specific Relief Act ([ of 1S77^, ss. 39, 42, proviso—' 
Swit to hive alienation of wakf propcrtij declared of no 
effect — Consefpicntiu'i relief—Plaintiff not bound to sue 
for cancellation of document or decree to ivhich plninlif 
is no partij —Document or decree mog be treated ns 
nullity—Religious institution—Power of Mahant to 
alien'tfe property—Hindu Law-Widow. 

Plaintiff sued for a declaration that an alienation 
by way of sale by defendant No. 1 in favour of defend¬ 
ants Nos. 2 and 3 of certain property alleged to bo wakf 
was illegal, and that the decree for ])os3ession of tho 
said property passed in favour of defendants Nos. 2 
and 3 on the strength of the sale-deed should have no 
effect on the property sold: 

Held, (1) that even if the plaintiff could have 
brought a suit under section 39 of tho Specific Relief 
Act for cancellation of tho deed of sale, he was not 
bound to do so; 

(2) that there was no necessity for the plaintiff to 
get the decree complained of set aside specifically, 
when ho was no party to it. Ho could regard it as 
a nullity and ask for a declaration that it should not 
affect the property. 

The proviso to section 42, Specific Relief Act, 
1877, is only applicable to such relief as is appropriate 
and consequent on the right asserted. 
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Kannan v. Krishn/in, 13 M. 324, followed 
The powers of a MahanI of a religious 'institution 
.n matters of ahenat.on of endowment pronertv a™ 
analogous to those of a Hindu widow ' 

i9a;:t,.ow:d" «• 

Appeal from the order of (he District 
Judge, Rawalpindi, dated the 17th February 

L y vi/* 

Mr. Te’i Chani, for the Appellants 
Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—The plaintiff-appellant 

brought this suit for a declaration that an 
alienation by way of sale by defendant No 1 
in favour of defendants Nos. 2 and 3 of 

a T to be ,.v:gf was illegal, 

and that the decree for possession of the said 

property passed in favour of defendants Nos. 

u ?! u °° strength of the sale-deed 
shou d have no effect on the property sold. 

1 he lower Court dismissed the suit fora 
declaration on the ground that the plaintiff 
was able to seek further relief and had not 
doneso. It was of opinion that the plaintiff 
could bring a suit for cancellation of the sale 
deed under section 39 of the Specific Relief 

Act and a suit to set aside the decree givioff 
defendants Nos. 2 and 3 possession of the 
property sold. 

From the lower Court’s decree the plaintiffs 
have appealed to this Court. We are clearly 
of opinion that this decree cannot be 
maintained and Mr. Nanak Chand, on behalf 
of the respondents, admits his inability to 
support It. The case of Kannan v. Krishnan 
U; was a suit for a deolaration that a 
conveyance executed by the defendant in 
favour of a third party was not binding on 
the plaintiff and for speciffc performance of 
an antecedent oral agreement made by the 
defendant with the plaintiff, it was held to 
be no bar to the suit that the plaint contain¬ 
ed no prayer for the delivery up, and 
cancellation, of the conveyance, the High 
Court holding that its cancellation and 
delivery up m favour of the plaintiff was a 
species of auxiliary equitable relief which 
the plaintiff was not bound to claim under 
this section. The proviso to section 42 
Specific Relief Act, the Court said, was only 
applicable to such relief as was appropriate 
and consequent on the right asserted. We 

agree with this exposition of the law. Even 

if the plaintiff could have brought a suit 

(1) 13 M. 324. 


[1913 


under secfion 39 of the Specific Relief Act 

for cancellation of the deed of sale, we hold 

that he was not bound to do so. That relief 

would be a species of auxiliary equitable 

relief, and not such further relief as is 

contemplated by the proviso to section 42 
aforesaid. 

As regards the setting aside of the decree, 
we consider the plaintiff, who was no party 
to it, can regard it as a nullity and can ask 
for a declaration that it should not affect the 
property. There is no necessity for him to 
get it set aside specifically when he was no 
party to it. In Kashi Ram v. Bawa Tola 
it was held that the powers of a Mahanfc 
o a religious institution in matters of 
alienations of the endowment property are 
analogous to those of a Hindu widow. In 
cases where a Hindu widow has made an 

property, which reversioners 

challenge, the ordinary kind of suit brought 

y t lem is one for a declaration that the 
alienation should not affect their rever- 

w of no case 
where it has been held that the rever- 

sioners must sue for specific cancellation 
ot the instrument of alienation. Frequently 
e a lenee gets a decree against the widow 
tor possession of the property alienated, but 
the reversioners are not bound to sue for the 
cancellation of such a decree. Applying this 

principle to the present case, we hold that 

e p aintiff can maintain the present suit 

or mere declaration without consequential 

relief under section 42 of the Specific Relief 
Act. 

fV, accept the appeal, set aside 

6 ecree of the District Judge and remand 
the case under Order XLT, rule 23. Civil Pro¬ 
cedure Code, for decision on the merits. 


(2) 3 P. R. 1902; GO P. L. 11. 


Appeal accepted, 
1902. 
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KAMiTYA V. TERAKOLA. 

MADRAS HIGH CODRT. 

Civil Miscellaneous Appeal No. 70 op 1912. 

February 20, 1913. 

Present: —.Justice Sir Ralpli Beiisou, Kt., and 
Mr. Justice Suudara Aiyar. 
KAMAYTA and OlHERS — DefEN'DANTS 

—Appellants 
versus 

TERAKOLA alias PENTA KRTSTNAYYA 

AND OTHERS — PLAINTIFFS AND DEFENDANT 

No. 10 — Respondents. 

Construction of docnmeuf —Chanjc or mort,/<i<je — 
Simple bond — Intention to create charge -‘Thanakha’. 

A document purporting to beasimplo hoiidcontained 
a clause “[ and my heirs with all my propertv' more- 
able and immoveable as 'thanokha’ shall bo liable”. 

Held, that this could not bo regarded as apt lan^iiago 
to create a mort"n"e or a char^o. 

Norton y. Florence Tyind and Public Trort? Co 7 
Ch. D. 3S2; 38 L. T. 377; 2G \V. H- 123. referred to. 

Tj/sou V. Kelcey, In re Kelcey, (1890) 2 Ch. 5.30; OS 
L. J. Ch. 7-t2;81 b. T. 354; 48 W. R. 59, di3tini?uisho<l. 

No charge can bo created without an intention to 
do so. 

Peacock v. Daijnath, 18 C. 573 at p. 592; 18 I. A. 78, 
referred to. 

The inclusion of the moveable property of the 
executant taken with tlie fact that the document pur¬ 
ports to beasimplo bond clearly shows tlie non- 
existence of suoli an iutentien. 

The mere use of the word ‘thanakha’ after the e.v- 
pression ‘‘my moveable and immoveable property” 
does not create a charge or mortgage. 

Appeal against the order of the Temporary 

Subordinate Judge of Ganjam, in A. S. No. 

198 of 1911, preferred against that of the 

District Munsif of Sompet, in 0. S. No. 513 

of 1910. 

Mr. B Sitarama Bow for Mr. H. Sitaratna. 
swami, for the Appellants. 

Mr. B. Nnrasimha Row, for Mr. T. Praka^ 
sam, for the Respondents. 

JUDGMENT.—We are of opinion that the 
document, Exhibit A, did not create a mort¬ 
gage or charge over any property. It pur¬ 
ports to be only a simple bond. After pro¬ 
mising to discharge the amount due under 
the bond and interest on the date fixed, the 
executant proceeds to say ;— If 1 do not so 
pay, I shall add to the amount of principal 
and interest profit at Re. 0 8-0 per rupee and 
pay the aggregate. For this I and ray heirs 
with all ray property moveable and immove¬ 
able as thanakha fsecurity) shall be liable.” 
We do not think that this can be regarded as 
apt language to create a mortgage or charge. 
In Norton v. Florence Land and Public Works 
Co.y (1), Sir George JpprpI observed as follows: 

(1) (1878) 7 Ch. D. 332; 38 L. T. 377; 20 \V. R.123. 


— The mere fact that the obligor binds not 
only himself but also his estate, property and 
effects, is not sutficient to con.stituta a charge. 
Every bond does in a sense bind the proper¬ 
ty of the debtor. Tn legal course, it binds his 
properly geneially as property is hound to 
pRy u judgment'debt.” Tlie language of the 
document in this case is uot stronger than 
that in tlie above case where the company 
(the debtor) purported “ to bind themselves, 
their successors and assigns and all their estate, 
property and etTeds.” in Tyson v. Kelcey, In 
re helcey (2). relied on by tl.e respondent, 
where Kekewich. J., held that a valid 
charge was create*!, the language used was 
much stronger. 1 . . . . hereby charge ail 
my real and personal estate whatsoevei’and 
wlierescever and of what nature or kiud.soever 
the same may be or consist.” The intention 
to create a cliarge was taken to be clearly 
expressed and the real question that the 
learned Judge considered was whether the 
description of the security was so vague that 
effect could rot be given to the inten¬ 
tion of the parties. But the question here 
is wiiether there was an intention to create a 
charge. As pointed out by the Judicial 
Committee ofthePiivy Council in Tencork 
V. Bai)nath (.3), there can be no charge 
where there wa.s no intention to create any. 
It may be, ns observed by Dr. Hash Behati 
Ghese in his learned Treatise on Mortgages, 
that valid charge could he created in this 
country at least before the enactment of the 
Transfer of Properly Act overall the pro- 
perty owned by a person, though the property 
may not be specifically described, but the 
Court will not lightly construe a document as 
evidencing such an intention in the absence 
of clear words to that effect. The inclusion 
of the moveable property of the executant 
of the instrument is a material circumstance 
in ascertaining the intention, for it is un¬ 
likely that he meant to tie up all his move- 
able assets and it is equally unlikely that he 
intended (o create a floating charge over his 
moveables. The fact tliat the instrument 
purports to be only a simple bond is also 
not without some value. The use of the 
word thanakha after the expiessiou ‘all ray 
moveable and immoveable property ’ is not 
sufficient to justify the inference that a 

(2) (1899) 2 Ch. 53C; 08 L. J. Ch. 742; 81 L. T. 354- 
48 W. R. 59. 

(3) 18 C. 573 at p. 592; 181. A. 78. 
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charge or mortgage was intended to be 
created. Rnm Sidh Funde v. Balgobind (4) has 
been referred to for the respondent, bat in 
that case the language of the instrument was 
stronger; there was a promise not to alienate 
the debtor’s properly and there were other 
circumstances which, in the opinion of the 
Court, disclosed an intention to create a 
charge. Bheri Dornpya v. Maddipatu Ba- 
mnpya (5); Rnrn Bullich v. Snok Deo Sali'g 
Ram and Deehee Charon (6); The Collector of 
Etawah v.Beii }>ia}iarani (7), on the other 
hand, support the defendant’s construction of 
the document. 

Venkatasami Beddi v. Bnngamma (8), 
referred to by the Subordinate Judge, is 
not in point as the instrument in that case 
was one of gift and the question at issue 
was whether it was void for iudefiniteness. 
On the whole we are of opinion that the 
Subordinate Judge is wrong in holding that 
Exhibit A is an instrument of mortgage. 
We set aside the order of remand and restore 
the Munsif’s decree with costs here and in 
the lower Appellate Court to be paid by the 
plaintiff. 

Order set aside; 

Case remanded. 

(4) 9 A. 158; A. W. N. (1887) 15. 

(5) 3 M. 35. 

(6) 1 N. W. P. 159. 

(7) 14 A. 162; A. W. N. (1892) 27. 

(8) 11 M. L. J. 27. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1086 op 1910. 

June 6, 1912. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Scott*Smilh. 

PARAS RAM AND OTHERS—Plantiffs 

—Appellants 
versus 

NATHU MAL and others—Dependants 

—Respondents. 

Limitation Act (IX^of 1908J, ss. 28, 8ch. I, Art. 142 _ 

Suit for possession against trespasser—Plaintiff can sue- 
ceed on proof of mere possession before his dispossession 

—Defendant must prove his oivn title to oivnership _ 

Adverse possession—Extinguishment of right to im¬ 
moveable property. 

In 1884, A. Bold his land to B. with a share in tho 
village sharnilat. A. brought a suit for possession 
against B. and obtained possession of the properly 
in 1890. In 1898, B. mortgaged the laud to C. In 
the same year, the sons of ^1. sued B. for posses¬ 
sion of the land on tho ground that the sale was 

without consideration and necessity, and they finally 


got a decree for possession of the land claimed on 
payment of a certain sum in 1903. In their plaint 
they made no mention of the sharnilat land, 
and so it was not entered in their decree. In execution 
of their decree, Iiowever, they got possession of the 
sh<i7uilat as well from C-, tho mortgagee of B., who 
was in possession of both the land and sharnilat. In 
1907 B. sned C. for possession of the sharnilat land by 
redemption. The sons of A. were impleaded as de¬ 
fendants: 

Held, (1) that in taking possession of this sharnilat 
land in the course of e.xecution proceedings, tho sons 
of A. acted unlawfully and their pos.session became 
that of trespassers; 

(2) that B. could sue for possession simply on tho 
strength of the possession which ho had before dis¬ 
possession, ]irovided he sued within twelve j’ears 
allowed by Article 142 of the Limitation Act. 

In such a suit unless tiie defendant proves a title, 
plaintiff should succeed without being asked to prove 
his own title to ownership and even if he (the defend¬ 
ant) proves that lio lias no such title; 

Abdul Hamid y. Sarbuland Khan, 78 P. R. 1902; 
137 P. L. R. 1902, referred to. 

(3) that B. had acquired a good title by adverse 
possession extending over 12 years, and tho right of 
A. s sons, if any, had been extinguishetl, having regard 
to section 28 of the Limitation Act. 

Second appeal from the decree of the Divi¬ 
sional Judge, Ferezepore Division, dated 18ch 
July 1910. 

The Hon ble Mr. K. B. Muhammad Shoffi 
and Mr. Gohind Das, for the Appellants. 

Rai Bahadur Lala ^ukh Dial and Mr. 
Oolnl Chand, for the Respondents. 

JUDGMENT.—The facts of the suit out of 
which this appeal arises are as follows :— 

On the 25th June 1884. Fateh Singh, 
father of defendants-respondents Nos. 2 to 5, 
sold to Dogar Mai, plaintiff, 510 kanols of 
land situate in village Samagh together with 
a share in the village sharnilat for a sum of 
Rs. 6,000. Dogar Mai was not given posses* 
sion by the vendor and on the 19th July 
1837, sued him for the land and got a decree 
on the 14th November 1887 and in execu¬ 
tion proceedings obtained possession in Feb¬ 
ruary 1890, In that suit, it was finally 
held by the Chief Court that the whole con¬ 
sideration had duly passed to Fateh Singh. 
On the 25th July 1898, Dogar Mai mortgaged 
this land together wiih o^her land to Bula 
Mai, defendant No. 1, who is now represented 
by his son, Nath Mai, for Rs. 9,200. On 
the 26th July 1898, the sons of Fateh Singh, 
respondents Nos. 2 to 5, sued Dogar Mai for 
possession of the 510 hanals, sold to him by 
their father in 1884, on the groand that the 
sale was without consideration and valid 
necessity. In their plaint, they made no 
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mention of the sh-itnihit land which was sold 
along with the 510 kanats of proprietary land. 
That suit went up to the Chief Court, where 
on the 5th August 1903, it was held that the 
sale was valid to the extent of Rs. 3,915-S-O 
and the plaintiffs were given a decree for 
possession of the land claimed oei payment 
of that sum. The decree specified the 
land as 510 kanals, and made no mention 
of the shajnilat. In execution proceeding.? 
of that decree the sons of Fateli Singh on 
the 25th .July 1905 obtained possession, not 
only of the 510 kanaJs of land decreed to 
them, but also of the appurtenant shamilat. 
The dakhalmma is dated the 2Sth .July 1905 
and in the heading of this document the 
land is described as 110 ghumaons in area. 
Buta Mai, having in this way lost more than 
800 kanals of the land mortgaged to him by 
Dogar Mai, sued the latter for an equivalent 
area of land elsewhere or for corapenRation. 
Eventually on the 21st January 1907, tliis 
Court gave him a decree for Rs. -1,500 by 
way of compensation. The present suit was 
brought by Dogar Mai for redemption of 
the balance of tlie land mortgaged by him 
to Buta Mai after deducting the 510 kawils 
for which Fateh Singh’s sons had obtained 
a decree against him. He deducted the 
Rs. 4,500 paid by him to Buta Mai in 
accordance with the decree of this Court of 
the 2l8t January 1907 and asked for re¬ 
demption on payment of Rs. 4,700. Defend¬ 
ant No. 1 was Buta Mai, defendant.? Nos. 2 
to 5 were the sons of Fateh Singh and 
defendants Nos. 6 to 10 transferees from the 
latter of portions of the shamtlot land. 

The District Judge held that defendants 
Nos. 2 to 10 were trespassers on the shamilnl 
land and were not entitled to possession as 
against Dogar Mai. He said that Dogar 
Mai had bonght the land from Fateh Singh 
and had obtained a good title to it. He had 
got a decree against the vendor and had 
been for many years in possession. Fateh 
Singh’s sons had sued him and had obtained 
a decree for 510 kanah out of the land sold, 
but they had omitted to sue for the shumilat 
which was sold along with the proprietary 
land. The Courts in decreeing the suit did 
not say that Dogar Mai was in wrongful 
posseesion, but that he must hand over pos¬ 
session of 510 kanols of land sold to him on 
receipt of such and sucli sum. Therefore, 
his title to the shamilat remained good and 


the sons of Fateh Singh had no right to 
dispossess him. He, therefore, gave the 
plaintiff a decree for possession of the 
shamihtt land claimed a.s against the sons of 
Fateh Singh. 

The Divisional Judge, on the other hand, 
held that the plaintiff had to prove that he 
WHS entitled to possession of the shnmil'it. 
He reasoned as follows:—"Plaintiff’s sale- 
deed is dead. It was declared a mortgage 
of less amount and has been fully paid off. 
It is true that I lie sale-deed, as far as it 
affected tlit ihamilat, has not been specifically 
declared void in a Court of law. But it is 
equally true that it has been declared entire¬ 
ly dead. Plaintiff is no longer a vendee of 
any land from Fateh Singh or his heirs. 
His whole title, as derived from the sala- 
deed, ha.s been extinguished.” Adopting 
this view, the learned Judge held that 
whatever the title of defendants No.s. 2 to 10 
might be, the plaintiff, who had no title, 
could not eject them. He, therefore, accept- 
ed the appeal of defendants Nos. 2 to 10 and 
dismissed plaintifi’s claim so far as the 
land was c)ncerned. Plaintiff has 
filed further appeal to this Court. 

We are unable to agree with the reasons 
of the learned Divisional Judge. Fateh 
Singh’s sons brought no suit during the 
life-time of their father to have it declared 
that the sale-deed would not affect their 
reversionary riglits. The sale-deed was 
never set aside as a whole. When they 
eventually sued for possession, they only 
sued for the proprietary land sold by their 
father, though the shamtiat land was 
specifically mentioned in the deed of sale. 
It cannot be said that the sale-deed was 
converted into a mortgage-deed for a lesser 
amount. It may, perhap.s, be said that it 
was so converted as regards the 510 kanah 
actually sued for. But the decree had no 
effect upon the sale of the shnmilat land. 

The way we look at the case is this: 
Dogar Mai was in pofsession of (he land 
under a valid deed of sale. The sons of 
Fateh Singh got a decree for possession of 
the proprietary land sold by their father 
and were entitled to get possession thereof 
in execution of the decree. They were, 
however, not entitled under their decree to 
take possession of the shamilat land, which 
they had not claimed and which is not 
entered in their decree. When they took 



224 


INDIAN OASES. 


[1913 


PARAS RAM V. NATUU MAL. 

possession of this sh'imilat land in the course 
of execution proceedings, their act was an- 
lawful and their possession became that of 
trespassers. In Abdul Hamid v. ."^arbuland 
Khan (1), it was held by a Division Bench 
of this Court that where a plaintiff has 
been forcibly dispossessed of immoveable 
property by a person having no title, he can 
sue for possession simply on the strength 
of the possession which he had before he 
was dispossessed, provided he sues within 
the 12 years’ period allowed by Article 
142 of the Limitation Act. In such a suit, 
unless the defendant proves a title, plaintiff 
should succeed without being asked to prove 
his own title to ownership and even, if he 
(the defendant) prove that he has no such 
title. Applying this to the present case we 
find that defendants Nos. 2 to 5 have not 
proved their title to the shamiht land. 
Dogar Mai was in lawful possession of the 
whole of the laud sold to him by Fateh Singh 
in 1884. Fateh Singh’s sous had, no doubt, 
a right under the Customary Law of the 
Punjab to challenge that sale on the ground 
that it was made without valid necessity. 
They brought no such suit during their 
father’s life-time. After his death they had 
a cause of action to sue for the possession of 
the whole of the land sold. They brought a 
suit for possession but only of a part of the 
land sold, and under section 43 of the former 
Code of Civil Procedure they could not have 
subsequently brought a second suit for posses¬ 
sion of the5?iami7(if land, which they had omit¬ 
ted to sue for in the former suit. Their act in 
taking thelaw intotheirown hands andousting 
Buta Mai, sub-mortgagee of Dogar Mai, from 
possession of the shamilat laud was unlawful. 
They had at the time no title whatsoever to 
the land and had they sued for it, their suit 
must have been dismissed. Not only had 
defendants Nos. 2 to 5 no title to the shamilat 
land, but. in our opinion, Dogar Mai had a 
good title to it. The plaint in the suit insti- 
tuted by Fateh Singh’s sons on the 26th 
July 1893 was written on the 19th July. It 
stated that the plaintiff’s father had died 
five years previously. We may take it, then, 
that he died not later than 19th July 189.3* 
Dogar Mai’s possession was adverse against 
deceased’s sons from the date of the death. 
That possession had continued for more than 

(1) 78 P. R. 1902; 137 P. L. R. 1902. 


12 years at the time of the dispossession of 
Bata Alai on the 25th July 1905. Dogar 
Alai had, therefore, acquired a good title by 
adverse possession extending over 12 years 
and the righc of defendants Nos. 2 to 5, if 
any, had been extinguished, having regard to 
section 23 of the Indian Limitation Act. 
Whichever of these views be adopted, we 
consider that the plaintiff is entitled to pos¬ 
session of the shamilat land claimed as against 
the sons of Fateh Singh. 

As to costs, we agree in the main with the 
view taken by the learned Divisional Judge 
and we think that Buta Mai should not have 
to pay the costs. The present litigation has 
arisen entirely from the omission of Fateh 
Singh’s sons to include the shamilat in their 
original claim against Dogar Alai. Buta Mai 
was probably quite ready to give up the land, 
still in his possession, on receipt of Rs. 4,700 
being the balance of his mortgage money. 
Dogar Mai, however, was unwilling to pay this 
unless he also recovered the shamilat land. 
This land, however, was not in Buta Mai's 
possession and he, therefore, could not restore 
it, hence the plaintiff was obliged to bring 
tile matter in*o Court. We do not think 
Buta Mai is very much to blame for allowing 
defendants Nos. 2 to 6 ro get possession of 
the shamilat land during the execution pro¬ 
ceedings. We agree with the learned Divi¬ 
sional Judge that Dogar Mai was guilty of 
contributory negligence. 

As regards defendants Nos. 2 to 5 we have 
little doubt that it was by an accidental 
omission that they did not claim the 
shamilat land in the suit against Dogar 
Mai. They may have thought that it 
was not necessary to claim it specifically. 
We have no doubt that they intended to 
challenge the sale as a wliole, and we do 
not think they were very much to blame in 
taking possession of the whole of the land 
sold by their father to Dogar Alai. Had they 
included the shamilat in their claim they 
would have, undoubtedly, got a decree forifc&s 
well as for the 510 kanals, and it is, therefore, 
very unfortunate for them that they now lose 
this land. Dogar Mai, on the other band, is 
very lucky to be able to keep it. Consider- 
lug all the circumstances of the case, we 
think that the parties should bear their own 
costs throughout the litigation, and we order 
accordingly. 
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11 1 ' —luo uecree or 

e lower Appellate Court being set aside, 

e decree of the Erst Court for possession of 

the laud specified therein is restored. 

Api'cal nccepte.i 


ejectinent of uoq- 
occapaticy ryoU greneraliy. Fire irrounds for 

ejectment were mentioned in section I5d as 

it originally stood. A proviso was added 

c ^ Madras Act 

of 1909 in these terms “nothing in this 
section shall affect the liability of a non- 
occupancy ryot to be ejected on the ground 
of expiry of the term of a lease granted before 
the pas.suigoffchis Act.” The effect of the 
proviso was. of course, to entitle a landholder 
to eject a uon-occupancy ryot on the ground 
of the expiry of a lease granted before the 
pas.sing of the Act. The ground of the eject.. 
ment m such a case is the expiry of the 
lease. Section 153 does not make the expiry 
of the lease a ground of ejectment but leaves 
it to have the effect whioh it would hive hut 
for the provision in the first part of tho 
section, that the )yot shall not he li.iblo to 
ejectment except on the grounds enumerated 
E.'ituies L'nid .Intei.dment Act (l\'uf ]\i ) \) section. It leaves the contract of 

^^ of cicctnicnf. ’ tenancy which gives tlie landholder the 

lliough section lod or tho .Mailras K^tates Lan.l »’i?fit to eject to have tho operation winch it 


^ madras high court. 

lSeco.vd Appeals No.s. 158 and 174 of 1912, 

February 13, 1913. 

—Tustica Sir Ralph Ransju, Kr., and 
Mr. Justice Sundara Aiyar 

CHAGAXTI ATOHAPARAZU-Defendant 

—Appellant 

versus 

RAJA YEf.UGOTI KRISTNA YAOHAND. 

RUL/.W ARU—Plaintiff_Rpspovdi.'vt 

.1/,,,;™., E.lalc L„nd , 1 ,-f (i "ig.ist r .Vil o" Ki'ouujs enumerated 

Madras Estates Laud Ameudnicnt Act f l\',.i' ]^t ) \ I section. It leaves the contract of 


Act, us it originallv .stood, does not make tlio cvpirv 
Ota lease, granted beforo the passing of tho \ct 'a 
ground forojectment. thootVoctof tho provis.) ad.led 
to tlmt soction by iMadr.as Act IV of IflOi), U to make 
that an additiouul jjrouiul. 

Soction lo7|of tho Act cxpros.sly doprive.s.i contract, 
ontiLlmg tlio landholder to eject a tenant of old wa.stc* 
of Its ordinary legal effect. ’ 

A tenant of old waste can bo ejecte.l onlv on tho 
grounds mentioned in section 15;l of tho .Vet as it 

oliglnall^ stood blit lio cannot bo cj’^cted on tho 
ground of a contract entered into before the Act 
came into forco. 

Second appeals against tlie decrees of (he 
District Court of Kistna. at Masulipatam, in 
Appeal Suits Nos. 501 and 502 of 190.^ res¬ 
pectively, preferred against thoso of the 
Deputy Collector of Mllore, in Summary Suits 
Nos. 97 and 98 of 1909. 

Mr. V. Hamattoes, for tho Appellant. 

Mr. S. Suhramamu Iyer, for the Kespondent. 

JUDGMENT.—The first point argued in 
this second appeal is that, supposing the 
defendant is a ryot of old waste*, as defined in 
section 3 of the Madras Estates Land Act, 
the landholder has no right to eject liim as 
none of the grounds meutioned in section 157 
of the Act, which relates to tlie ejectment 
of such a ryotf has been alleged to e.xist by 
the plaintiff. Section 157 enacts that such a 
ryot cannot he ejected except on the grounds 
mentioned in section 153 (and certain other 
grounds which are immaterial for the pre.seut 


wouhl ordinarily have. See ion 157 expres.=)- 
ly deprives a contract entitling the land¬ 
holder to eject a jv/o^ of old waste of its 
ord na^y legal effect. It also proviiles 
that the only valid grounds for the ejectment 
of such a ryot are those mentioned in 
section 151 as grounds for ejecting a non- 
occupancy ryot. The expiry of a lease, 
made before the Act came into force, is 
not one of the grounds given by secdon 153 
for ejectment. 

1 he result is that a jyot of ‘old waste’ 
cannot be ejected on the ground of a con¬ 
tract entered into before tlie Act came into 
forco. The plaintiffs .suit must, therefore, 
fail if the defendant be a ri,,>t of old v/aste.’ 
If the land be kamat'un, the suit could not be 
maiutainsd in the Revenue Court. In either 
view, tlierefore, the suit must fail. Wo leave 
the question wiietlier the laud is haraat im or 
not undecided. 

We reverse the decrees of the lower 
Courts and dismiss the suits with costs 
throughout on the grounds mentioned a’ojve. 

Decrees reversed. 
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NATHAN 8AO I'. URS. ANNIE BEARANT. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3356 of 1910. 

March 19, 1913. 

Present: —Jastice Sir Richard flaringtOJ, 
Bart., and Justice Sir Herbert CarndufT, Kt. 
NATHAN SAO and another—Defendvnts 

—Appellants 

Mus. ANNIE BEASANT— Plaintiff—and 
OTHERS— Proforma Defendants — 

Respondents. 

Mortgage—iforfg^ige decree—Etecution snle-S'iridus 
Bale-proceeds taken out hij fourth mortgagee—Suit by 
third mortgagee again^if fourth mortgagee jor recovery 
of money as hig own making no claim against mort¬ 
gagor—Whether suit maintainable. 

The second mortj'agoo of certain propcrtv broiijjlifc 
a suit on his mor^MjTo and obtained a decree°iii 
execution of which the property was sold and pur- 
chased by the tliird inortga^eo. The decree was 
fully satisfied from the sale-proceeds, and a surplus 
was left in deposit. The fourth mortjra^ee then sued 
on his bond, and obtained a decree and in satisfaction 
thereof wi:hdrew from Court the amount of hia docreo 
out of the deposit there held. To this suit tho third 
mortgagee was not made a party. The third niort. 
gageo sues now to recover from tho fourth mortgagee 
the sum withdrawn by tho latter claiming the money 
as her own and making no claim against tho mort¬ 
gagor; 

tfdti, that she cannot succeed on this footing: that 
she was entitled in equity to regard the surplus sale- 
procteds as part of her mortgage security and to 
follow them in tho hands of the fourth mortgagee; 
that she could establish her right to tho money, "not 
as the owner thereof, but as part of her security; and 
that her present suit claiming tho money as her own 
and making no claim at all against the mortga'mr 
cannot succeetl. * 

Berhamdeo Pershad v. Tara Chand, 33 C. 92, 9 C. 
W N. 989, referred to. 

Tho provisions of clause (c) of the proviso to sub¬ 
section (1) of section 73 of the Code of Civil Proce¬ 
dure operate, as tho earlier part of the sub-section 
shows, only where tho litigant concerned has himself 
obtained a decree and applied for rateable distribution 
in execution thereof. 

Appeal from the decree of the District 
Jadgepf Patna, dated Janaary 14bh, 1910, re¬ 
versing that of the first Sab Judge of Patna 
dated March 3rd, 1908. 

Baba Umakali MuUierjee and Mculvi 
Mahomed Mttstafa Kh'in, for the Appellants. 

Dr. Hash Eekary Ghose, Babus Shoroshi 
Charan Mitra and Surendra Krishna Dutt, for 
the Respondents. 

JUDGMENT. 

Carnddff, J. —This second appeal arises 
out of a sait brought by one of four successive 
mortgagees to recover the surplus sale-pro¬ 
ceeds which a mortgagee subsequent to him 
bad withdrawn from Court in satisfaction of 


his decree. 

It appears that the second mortgagee of 
the property mortgaged had brought a suit 
on his mortgage and obtained a decree, in 
execution of which the property worth 
Rs. 72,900 was sold and purchased by 
the third mortgagee for Rs. 33,000. The 
decree was fully satisfied from the sale-pro¬ 
ceeds, and a surplus of approximately 
Rs. 6,000 was left in deposit. 

The fourth mortgagee then sued on her 
bond, obtained a decree and, in satisfaction 
thereof, withdrew from Court Rs. 2.378 of 
the deposit there held. To this suit the 
third mortgagee was nob made a party. 

The third mortgagee has not so farattempfc- 
ed to enforce his security bub he brought 
the suit before us now in order to recover 
from the fourth mortgagee the sum that 
the latter had withdrawn. The Court of 
first instance dismissed his suit, but the 
lower Appellate Court has held that he i'? 
entitled to succeed, and has remanded the 
case for an inquiry as to the precise amount 
that should be decreed in his favour. 

The learned District Judge in the Court 
of Appeal below has relied upon Berhamdeo 
Peisknd V. Ttra Ch‘jnd{\)y bat it seems to me 
that that case not only is distinguishable 
from (he present case, but actually stands ui 
the way of the plaintiff instead o( suppoi’ting 
his claim. In it the third mortgagee bad 
obtained a decree on his mortgage without 
making a second mortgagee a party, and 

had withdrawn the surplus sale-proceeds 
held in deposit after the satisfaction of a first 
mortgagee’s decree. The second mortgagee 
then sued to recover the deposit from the 
third mortgagee, but he put his mortgage m 
suit, and he succeeded on the plea that he 
was entitled in equity to regard the surplus 
sale-proceeds as part of his mortgage secu¬ 
rity and to follow them in the hands of the 
third meitgagee. As pointed out by Mr. 
Justice Sale he could establish his right to the 
money, not as the owner thereof, but as 
of liis security. Here, however, the third 
mortgagee has endeavoured to do precisely 
what Mr. Justice Sale observed that it was 
not open to a person in his position to do. 
He ha3..broaght a simple money suit, claim- 
iog the money as his own and making 
claim at all against the mortgagor. He esn* 
not, as it seems to me, succeed on this footing. 

(1) 33 C. 92j 9 C. W. N. 989. 
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The learned Vakil for the respondent- 
plaiDtiff lias, however, further ar^rued that 
Ins client la entitled to have the surplus sale- 
proceeds rateably applied to the discharge of 
ins incumbrance by virtue of the provisions 
ot clause (c) of the proviso to sub-section 

UJof section 7 ^ of the Code of Civil Pioce- 

dure, 1908. But. those provisions operate, as 
the earlier part of the sub-sec ion shows, only 
where the litigant concerned has himself 
obtained a decree and applied for rateable 
distribution in execution thereof; whereas, 
as has already been stated, the respondeut- 
pUiotiS holds no decree for the satisfaction 
of which by rateable distribution he could 
apply under the section. 

In my view, therefore, this appeal should 
be aUowed, the order of the lower Appel¬ 
late Court discharged and the decree of the 
first Court dismissing the suit restored with 
costs thereof throughout. 

IdAHINGTON, J.— I Agree. 


Appeal alh-weJ. 


MADRAS HIGH COURT. 

Second Afieal No. 57d ok 1911. 

December 18, 1912. 

VreseiU'. —Mr. Justice Sankaran Nair and 
Mr. Justice Sadaeiva Aiyar. 

SRI RAJA VENKATA RANGAYVA 

APPA RAO BAHADUR, Zemindar ok 

KiPiLASi\AKAPDnAM—pLAiA\TiKK—A ppellant 

versus 

The secretary of STATE for INDIA 
IN council, represented dy the 

COLLECrOR OF KISTNA —Defendant— 

Resfonpfnt. 

Madras Irri<jation Cess Act ( I'll of s. 4— 

Lngngcincnf,’ ineafiing of—Imphed or erpress —Zoniin- 
dar, flow to the tank of, obstructed by (tox'crniiicnt irri» 
yation works—HIghts on obstruction. 

Tho ‘engagement’ referred to in Act VII of mav 
bo an implied engagement. 

To ascertain tho moaning of ‘engagement’, a.s used 
in that Act, tlio events which led to tlio passing of 
that Act must bo looked to. 

1 he rules, framed in 1864 in pursuance of various 
directions from the Secretary of State and ultimately 
embodied in tho Act and particularly (i. ( 1 , Xo. 101 
llov. dated IClh January 1S64, show that it was iiot 
intended to levy any charge on water taken for lands 
which, owing to tho construction of tho several 
gnicut channels and othor works connected therewiih, 


wore found to have lost wholly or partially their 
pro-oxjsting sources of supply. 

When Government intercepts tho How of water to 
a zcmnidar's tank, tijo n.atnral presumption is that ho 
has boon compensated in some form for tho injury 
inflicted and m these circumstances if the zemindar 
receives a freo supply of water from Govermnout 
iirigation woiks for a number of years, tho only pre. 
sumption is that tliero wa.s an iihjiliod en-agoment 
between the parties for sucli free supply. 

That eugagemeut, unless there is an’ e.xpress con- 

tract to tho contrary, will ordinal ilv bo taken to be 

only in respect of the extent of lands irrigable by the 
pre-existing irrigation works at the time when they 
are interfered with by Govonunent. 

Second aopeal ngainet the decree of the 
Difltricfc Judge of Ki.qtna, in Appeal Suit No. 
31-7 of 1908. preferred against that of the 
Subordinate Judge of Kistna at Masulipatam 
in Original Suit No. 14 of 1907. 

Mr. V. liamesam, for the Appellant. 

The Government Pleader, for the Respondent. 


JUDGMENT. 

Sank'aran Nair, J.— The appellant is one 
of the Nuzwid zemindirs whose judicial 
history will he found in Raia Venkata Roio 
V. Court of Wards (1) and Raja Venkata- 
narasimha Appa Row v. Sri Raja Rangayya 
Appa Row (2). riie zemindar alleged that 
the defendant, the Secretary of State, con¬ 
structed in 18()3 the Ellore Canal to carry 

the anient water thiough the and 

thereby obstructed the Ihw of water into 
one of his tanks Voddu Clieruvu from his 
other three tanks, and since that time, 
the Government have been supplying him 
with water free of charge for the cultivation 
of his land.s abmt 507 acres 14 cents, which 
depended on these tanks for their irriga- 
tiou. h rora lSb9 tliey allowed water supply 
free of charge only for 427 acres 91 
cents, and on bis appeal from such re¬ 
duction, it was still further leduced to 
202 acres 67 cents. He prays for a 
declaration of his right to the supply of 
water as before and for certain reliefs con¬ 
sequential on such declaration. The Govern- 
meut filed their written statement and issues 
were framed, which covered all the questions 
of fact relied upon by the plaiutitf. But 
without taking any eviJeuc3, the question 
whether the plaint discloses a cause of 
action was first argued and decided against 
the plainlilT. 

(1) 2 M. 123 (P. C.). 

(2) 29 M. 437; 16 M. L. J. 178. 
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The .°iiboiclinAte Judge held that iij 
exprt.'^s 'eugageraeiif uuder Act VII of D6.5 
having been alleged, all lands irrigated by 
Elloro Canal water must pay ceee. The 
Judge in appeal held that a promise by 
the Goveinment in lb6.3 to supply water 
may perhaps be implied in the plaint, though 
the issues according to him show that the 
claim wsrs based on a letter of a Deputy 
Collector of May 1801, which, it may be 
remarked, however, is not referred to in the 
plaiDt. He was of opinion that unless there 


was an express agreement, the Government 
are entitled to levy water ces.s at pleasure. 

The decisions of the lower Courts go 
beyond the claim .set up by the Government 
who concede the plaintiU's right to water 
free of charge for 2C0 odd acres in their 
written statement. The .Suboidiuato Judge 
states that the plaintitrs Pleader in argu. 
ment before him relied on a contract 

r'l'..* ’® the Judge .slates 

that the plaint apparently implies it. Issues 
Nos. 1 to -1 were iieces.sary only if an implied 
agreement formed the basis of the claim 
Ihey certainly include it. lu these circum- 
Btaiice.s, as the evidence had not been taken 
and the plaintiff relied only on the facts 
alleged in the plaint and raised by the issue 
an amendment of the phiiut setting forth 
that the plaintilt relied on an ‘engagement’ 
with Government should have been allowed 
,f necessary. I do not think the omission 
to mention it is fatal to the suit. However 
to remove any dilHculty, we have allowed 

u .u amended. The question 

whether the facts set forth disclose a cause 
of action has been fully alleged before u.s. 

upon an ‘engagement’ 
in 18bJ with the Government in the sense in 
whicU that terra is used in Act VII of 1865 

it is uecessary to refer to the events whicli 

led to the passing of that Act. We assume 
that the facts on which the plaintiff relies 
are true. "W hen it was proposed in 1856 cr 
thereabouts to undertake a general survey 
and re-assessraent of the lands in the Madras 

arose liow those 
lands irrigated from the Godavari and Kistca 
anicuts were to be assessed. Till that lime 
the practice in the Presidency, when water 
was supplied from irrigation works, was to 
charge a consolidated wet assessment when 
water was permanently available and to lew 

a water rate only when it was tempcrarily 


required for cultivation. The lands were 
classiHed as either 'irrigated* or 'non- 
in igated.* The Secretary of State sug¬ 
gested that thi.s classification of lands, 
according as they were capable of irrigation 
or otherwi.=e from the Government sources, 
shoiihl be abolished and all land should be 
classified witli reference to its soil and pro* 
ductivene-^s without irrigation; a water rate 
being charged when water is used or perma¬ 
nently available. 

After a long corre.sp.-indeDCe which showed 
that dilTerent views were put forward and 
various difficulties pointed out among them, 
tlie practical impossibility of fi.ving the 
assessment, to whicli the laud, wliich has 
been long uuder wet cultivatiou, would be 
liable as unirrigated laud, it wis fin illy 
resolved to accept the suggestion of tho 
Secretary of Rotate and oiders were issued by 
the Governraent of .Madras on 12th March 
Ibob tliat a water cess calculated with 
reference to the additional itrigation canal 
communication, drainage and embankments 
is to be levied invariably ou all lands irrigated 
from the Godavari and ICistna c’nannels from 
the 2nd year of irrigation, without any 
reference to whether tliey are Government 
laud, Juam lands or belonging to proprietors, 
and if in the latter two case.s, the acting 
Collector fMasnlipa^arn) has neglected to take 
engagements and opposition is made, he i.s 
forthwitii to stop the supply." Tliese iu- 
structions received the sanction of the 
Secretary of btate and one of his reasons 
was that this would be the easiest and 
most equitable mode of obtaining a fair 
contribution from tho zemindar towards 
the re-payment of the expeudituro incur¬ 
red in tile construction of * drainage 
irrigation and other works undertaken by 
Government and benefiting the lands of 
those proprietors as well as of Govern¬ 
ment. This is how tho term 'engage¬ 
ment* (see proviso to section 4 of Act 
VII of 1865 of which tho draft bill was then 
under consideration) was used so far as 
I know for the first time. 

These iostructious were communicitei 
to the Revenue Board aud officials to be 
carried out. 

brora this the folio-wing conclusions 
IT ay be deduced. 

Water rate was intended in re-payment 
of the cost of those irrigation work s 


I 
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which supplied tho water. It was not 
intended to assess lands which reoeired 
their supply from sources, as in this case, 
completely under Mie icmin iars' ontrol 
with which tlie Government liad nothin^: 
to do. No eng’ajjement’ with ryoli were 
contemplated obviously for the reason that 
it could be included in land revena=«, the 
only mode at that time of reoverinq" the 
water charge from proprietors, as distin* 
guished from ryots of Government lands, was 
to enter into eng-igcinenfs v.rith them, and 
if they refused to d) so, the remedy 
suggested was to stop the supply of water. 
It is clear that the z?in{n lar was not bound 
to enter into any engagement with Gi- 
vernmant to take water when lie was 
the owner thereof as when it was confined 
ill tanks or reservoirs or in virtue of 
this riparian or easement rights from 
riveis, as it was not open to Govern- 
ment to prevent him from doing so. The 
Government were not in those cases supply¬ 
ing him with water; uorould they, therefore, 
stop the supply. 

It is probable, therefore, that where tlie 
Government continued tlie supply, it was 
under some engagement. 

With reference to these two classes tliero 
WAS no dilHculty. In the first class of cases 
in which tho irrigation was cirried on with¬ 
out any costs to Government and in exercise 
of the proprietors’ rights of easement by 
vicinage of ownership, no water cess was 
levied, or in fact, could be claimed. In tho 
second class of cases where irrigation was 
carried out with water supplied from the 
anicuis and only by means of Government 
irrigation works, channels etc., the Govern¬ 
ment were entitled to dictate their own 
terras for the supply of water. If they were 
not accepted, they were entitled to stop tho 
supply. The result was, between the con¬ 
struction of the anicut and the passing of 
the Act of 1865, water was supplied to the 
proprietors on terras. 

There were, however, other cases which it 
was more ditficult to deal with. 

Inams were exempted from permanent 
snnnds and the nanja inarns were irrigated 
from Government sources. Similarly, where 
there were zeminhiris (and those formed 
out of hnvelli lands in which water sources 
were retained under Government control 


would be .snub) which wore irrigated from 
Goverumenb sources, as tliey were entitled 
to Government water, the following rule for 
water assessment was pissed for their beuedt 
on the d'oth October 1851: — 

Linds granted as ninlu iUDiis and fully 
irrigated accordingly at the Government cost 
will not be charged wdth water assessment.” 
The same rule was applied to zemind\rs. 

There w-as a fourth chtss. Water from 
the Government anicut works was often 
carried to ryoLr lands by means of the 
old channels which passed through zemin’ 
dur/6 and were for that purpose improved, 
enlarged ami extended by the Government. 
1 he zemin lar who obtained bis water through 
these channels naturally claimed the ani¬ 
cut water which fliwed tlirough his channels. 
Some of the Government channels lliwed 
through the tanks or reservoirs which were 
zp.min property, and the zemindir was thus 
deprived of liis tank water. Some channels 
of the I'jllore Canal, in the case before us, cut 
olf the supply to the tanks on which the 
cultivation of z-^miud n i lands depended. It 
is obvious that the zeninlar in all these 
cases had a just grievance. Tiie Government, 
however, considered that the water supply 
before tho days of the anicut was precarious 
and irregular and they issued the following 
rule ou the 2dth Oofcobsr 1851; — 


No. 12. **811011 iiitnhi ininis as were 

formerly imperfectly irrigated and have since 
been fully supplied with water from the 
anicut works, will be chai-ged at half the 
above water rates.” The rule was made ap- 
plicable to zeniinlaris also. Tiiere was a 
propo.sal sormtime afterwards that oven the 
rule which allowed the full supply without 
any charge should be altered to allow half 
rate on the ground that there was never any 
adequate supply before. On accounb of the 
.strong prote.st of the Hoard of Revenue tho 
Government altered tlie half rate rule and 
allowed water free of charge even where the 
half rate had been levied on lands which 
‘‘owing to the construction of several anicut 
channels and other works connected there* 
with were found to have lost wholly or 
partially their pre-existing sources of 
supply.” See G. O. No, 101 Rev. 
dated the 16th January 1861. For deter¬ 
mining what lands lost their sources of 
supply, tho order states:—‘The real criterion 
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is the rate of as-^essment which the accounts 
show the land is liable to.” The order farther 
says:—“If this indicates the title of the land 
to water or if other reasonable proof can be 
adduced, then no charge should be made for 
irrigation as the engagement to supply water 
manifestly implied a full and not an imper* 
feet supply.” 

There is only one farther order to be re¬ 
ferred to. The Secretary of State, in con¬ 
sidering whether a cultivator should have 
the option to refuse Government water 
said: the 16r.h January 1S6-1 “with reference 
to your question” ‘whether the ryot shouli 
be allowed the security against an exces¬ 
sive charge which the option of deciding, 
by a stated period of each year, whether 
he will have water or not will give him,’ I 
am clearly of opinion that such option should 
be permitted. There is little ground for 
apprehension that the option would bs exer¬ 
cised by the cultivator in the way of declin¬ 
ing to use the meaus of irriaation when (hey 
are supplied to him at a moderate price, and 
the possession of it would in no respect 
limit the right, which the Government, 
acting on your own behalf or on that of 
the irrigation cirnpaoy, must retain, of 
declining to supply any particular tract of 
country with water, unless the cultivator 
should be prepared to enter into engage¬ 
ments to take the water at the stipulated 
rate in such numbers and for such terms of 
years as might warrant the required outlay. 
Although few would probably reject the 
opportunity, yet no compulsion to take the 
water must be exercised towards the dis¬ 
sentients and they must in no way bs dis¬ 
turbed in the possession of their lands, so 
long as they desire to hold them, and conti- 
ime to pay the ordinary rate of assessment. 

This despatch makes it clear that the 
Secretary of State wanted to give the ryots 
the same option of taking anicub water as 
the zemindars and inamdnrs had. This order 
was communicated by the Madras Govern¬ 
ment to the officers concerned and it was 
pointed out by the Government that ‘‘as 
regards lands which have been fitted for 
irrigation by the owners and have actually 
been irrigated for at least one season it may 

fairly be held that such preparation and accept¬ 
ance of water imply acquiescence with the 
usage of the country which does not require 
any formal engagement.” That really means, 


in other words, an engagement will be 
implied between the Government to furnish 
water and the ryots to receive the supply. In 
those cases where the water was forced on the 
ryots the option was allowed and agreements 
were directed to be taken from them for 
any further supply of water. And they 
added: “The same rule must, of course, apply 
equally to the holders of lands in zemindaris 
until the zemindars come to terms with the 
Government and collected cess.” In accord¬ 
ance with those directions rules were framed 
in 1S64; the bi\l which subseq'iently became 
Act VII of 1865 was directed to be prepared 
in accordance with these orders of the Secre¬ 
tary of State. I extract below two of the 
rules. 

Rule (7). “Where ryots desire to convert 
dry land into wet, application is to be made 
to the Collector either directly or through 
the Tahsildar on or before31st of March, and 
the Collector will arrange with the Public 
Works Department for the supply of water. 
Where the means of irrigation for such land 
already exist the ryot shall, as a rule, have 
the option of continuing or ceasing to use 
the water at his pleasure, provided that 
where water is taken etc.” This shows 
clearly no water-oess was intended where 
the rifOt uses only the means of irrigation he 
already had. 

Rule (10). These rules shall apply to 
zemindari and inim lands except in the 
case of zemindaris^ a composition shall have 
been made either for fixed yearly payment 
or according to the quantity of water sup¬ 
plied. Provided always that no charge 
whatever shall be made under these rules 
for a single crop for zemindari or inam 
Irtud where such lands are proved to have 
been customarily cultivated with wet crops 
under old tanks^ channels, or hy any means 
oj irrigation whatever prior to the con¬ 
struction of anicuts, or to have been 
charged in the accounts with such a rata 
of assessment as indubitably indicates the 
title of such land to water or by the terms 
of the grant to have been given as nanja 
inam.'* 

There were thus three circumstances 
recognised as conferring a right to exemption 
from water rate otherwise leviable: 

(1) The existence of any means of irriga¬ 
tion including tanks, channels whatever prior 
to the construction of anicuts \ 
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(2) lands beiuff charged with tKitifz 
assessment; and 

(3) the title deed showing that an 
was granted as njuja. 

Two conclusions follow : That it. was not 
intended to levy any charge on cultivation 
carried on with any pre-existing source of 
supply, tank, channels and rivers ; that in 
these instances the Government were only 
carrying out a legal obligation created by 
interference with such pre-existing source 
of supply which would have been enforced 
by the Courts. 

An Act was necessary to collect the cess 
in tlie same way as land revenue and 
perhaps to remove the dilUcultie.s that 
might be caused by taking water througli 
isrnnidari and inam lands. It was tirst 
intended only for tlie districts which used 
the Godavari and Kistna water and power 
was reserved in the original draft to extend 
it to other districts. But hnally the bill 
was drafted for the Presidency. 

Before considering what the relations of 
the parties were or whetlier there was an 
engagement between the partie.s at this 
time, i. e., in 1803 and 1S6I, I shall finish 

my review of the proceedings which led to 
the Act. 

In forwarding the draft Act to the 
Government Pleader, the Government asked 
liis opinion whether it was necessary to 
specify zetniuduri and nii/n lands in order 
to enforce the special cess ^^on land newly 
irrigated from Government sonrcea at Goiern^ 
ment expense. The opinion of the Govern¬ 
ment Pieader was in the affirmative and 
he drafted the section in these terras: 

This Act shall extend to all lands held 
by zemindars or inamdars for the irrigation 
of which water may be. after the passing of 
this Act, newly supplied or used from any 
such river, stream, channel, tank or work 
as specified in section.” On its being 
pointed out that this might preclude the 
levy of any water rate for irrigation newly 
supplied to such lands since the construction 
of the anient but prior to the passing of 
the Act and which supply may hereinafter 
be continued, the Government modified it 
by omitting the words “after the passing 
of this Act newly” and the section then 
ran in the form in which it was finally 

"'PI Legislative Council tlius : — 

ihi3 Act shall extend to all lands held 


by zemind th, inamdars or any other 
description of landholders for the irrigation 
of which water may bs supplied or used 
from any such river, stream, chaunel, tank 
or work as is specified in section, provided 
always that where a zemindar or inamdar 
by virtue of engagement with the Govern¬ 
ment is entitled to irrigation free of separate 
charge no cess under this Act shall be im¬ 
posed for water supplied to the extent of 
such right and no more.” 

In the case before us the water is 
supplied to the lands in suit from a 
Government source, to wit, Ellore Canal 
and Government anicut works, and, there¬ 
fore, unless the plaintiff proves the ‘engage¬ 
ment’ that he sets up the Government are 
entitled to levy water tax. The word 
‘engagement’ in the section is, no doubt, 
used in the same sense in which it was 
used in the proceedings to which I have 
already drawn attention. Now what was 
the state of tilings when tlie Act was 
passed ? When the Government intercepted 
the tl )w of the water from the other three 
tanks mentioned in the plaint into Voddu 
Ciieruvu, they undoubtedly inflicted an 
injury upon the plaintiff and if the plaintiff 
had enforced his claim in a Civil C.iurb he 
would have obtained a decree fur com¬ 
pensation payable to him for such in¬ 
terference which would probably have been 
a direction to supply him with that water 
which his tank was usually getting before 
the interruption or some eciuivalent com¬ 
pensation. iVow it is not to be presumed 
that the Governmeut did a wrongful act 
if the facts are consistent with any other 
supposition. The natural presumption is 
that they compensated him in some form. 
We fiud that the Government had issued 
orders that where their irrigation works had 
interfered with a pre-existing source of 
supply, water was to be supplied free. We 
see here there was such interference and the 
consequent free supply. The orders also 
show that in other cases water was to be 
supplied to zemindars under engagements 
to pay at certain rates. We see here no such 
payment received or demanded We further 
find that even as to the ryotwari lands the 
Government proceedings directed that 
engagements should be entered into and 
that the Government presumed that, when 
the ryots prepared their lands for irrigatioa 
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and received vater from such irrigahon 
source.-, an ei.gagemenfc miglit be implied. 
Under these circumstances unless tlie free 
supply of water from 1803 is explained by 
Government, it appears to me the pre¬ 
sumption, not only natural but almost 
irresistible, is that tliere was an implied 
engagement between the parlies for the 
free supply of water. The Ju.lge rightly 
observes ; —'The Act was an embodiment of 
the Government, Order;” but he holds that 

it WnS for tile zc.mndar to have entered 

into an engagement .vith Government as to 

the extent of irrigation to which he was 

entitled.” In my opinion he is wrong in 

holding that an express agreement is 

necessary. That the plaintilf was irrigating 

the lands in suit with Government water- 

free of charge is clear evidence that he was 

entitled to water suinc'ent to irrigate them 

either be.^aase they were then bdrig irrigated 

with his txnk water or could have bsmi so 

irrigated or it was only on those onditions 

that he permitted any interference with 
his properly. 

The Government Pleader contends that 
though there may he an engagement, it ig 
only to the elTect that the zeminJ.irs are 
entitled to receive from the Givernment 
water necessary for the old customary ir 
ligation of their lands, that is to say they 
are only entitled water sulllcient to 

irrigate that area which is entered as wet in 
the Permanent Settlement accounts and in 
the absence of any allegation in the plaint 
that the laud for which they claim free 
supply of water island so entered as wet 
in the old accounts, the plaintiff is not 
entitled to maintain the suit. If the argu- 
ment is that; the ‘engagement’ in 1863 with 
reference to this estate had reference only to 
the old settlement accounts to the kiio.vledge 
of both the parties, it is open fo the Govern¬ 
ment to plead it and prove the same. That 
would be an express agreement. Ocherwi^e 
it cannot be used to limit the plaintiff’s 

claim based on the state of things in l^Qo 
Pur, the zemindar may have improved the 
capacity of his tank or increased the area 
of his wet cuUivatiou since the sanad and 
the supply of water must have been made to 
compensate him for hU loss thus sustained 
If the argument is that an ‘eug.igemer'it’ 
referred to is to be implied from the con 
ditions that existed at the date of the per 


roanent son id it is not au answer to the 
plaintiff’s claim; because, if the facts imply 
an engagement in 1863, when the supply was 
obstructed, that tliere was another engage* 
ment in 1802 or afterwards when the per¬ 
manent sanad was granted, unless it is shown 
that is the only engagement which is intend¬ 
ed by the Act of 1865, is not material. 
The section itself is not restricted to any 
engagement at the time of the permanent 
settlement. And I have no doubt it was 
open to the parties to enter into any engage¬ 
ment at any time they liked. The plaintiff 
may be entitled to say that if the old 
Gudigat w'et area according to the Perma¬ 
nent Settlement accounts entitled him to 
more land than what he now claims then he 
should be entitled to the free cultivation of 
lands to that extent in addition. He may 
also be entitled to siiy, if he was getting 
water sufficient to cultivate more lands than 
the area he now claims, he is entitled to 
such quantity of water and cultivate more 
lands with it as it is reasonable to presume 
that tlio Government could not have intend¬ 
ed to deprive a man of his property with¬ 
out compensation. This is apparent by the 
effect of G. 0. No. 2416, 17tli June 1895, 
wliere the m'nnul wet areas to be allowed are 
found to be in excess of the highest recorded 
areas under wet cultivation in the villages 
CDncerned, the maximum area irrigable 
should bs allowed.” It is unnecessary, how¬ 
ever, to consider this qne.stion as ho makes 
no such claim in the plaint. The rules, 
already extracted, in forco at the time the 
Act was passed, support this conclusion. He 
is entitled to exemption if his pre-existing 
source of supply is interfered with or if the 
accounts show a nanja assessment or if the 
title deed supports the claim. The one is 
not exclusive of the others. The Act, as 
rightly pointed out by the Judge, being only 
an embodiment, so far as this matter is 
concerned, of the pre existing rules, an 
engagement will bs implied if any of these 
grounds exist. The tanks, if any, in the 
zemin, undoubtedly, belonged to the remindar. 
The Government lay no claim to them. It 
is not probable that there was, therefore, 
any engagement by the Government to supply 
water for the irrigation of snch lands under 
those tanks. From where could the Govern- 
ment supply such water? Not from these 
tanks with which they had nothing to do, 
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aud it 13 not shown there was any other 
aoarce of water supply. No engagement cui, 

therefore, be implied. .4.n engagement can 

only be implied in those cases m which it 
was in the power of the Government to stop 
the supply of the water cHimei or wnen 
they nndertook to supply such water them¬ 
selves. Other.visa I sae no reason for any 
implied contr.acb so far as the lands irrigit- 
el with any pre-existing sourco of supply, 
which did not bolong to the Governmant. 
are concarneJ. For these reasons I am 

unable to accept the Government Pieader s 
argument that the engagement to bs prove ! 
has referenos only to the wet area as sno.vn 
in the Permanent Settlement accounts. It, 
however, it is necessary to prove why. the 
area w.is so enters 1, then, the fan. tha. 
these lands were unler cultivation fro n 
1161 to 1839, audit is not sho.vn by the 
Government that the lands were brought 
under cultivation only sometime the 

permanent s.n.i was granted, would bo evi- 
denca to sbo.v that they were mmiul wet 
even at the dvte of the Permanent bettle- 
meut. The Permanent Settlement accounts 
are with the Government and if th i extent 
of wot cillivation under these tanks is 
referred to in those accounts, it is for the 
Government to prodaea them it it 13 mxoennl. 


The only case that has been cited in 
argament beEora 113 is against the 
ment Pleader’s contention. Appeal No. lo- 
oE 190t was a similar case and the learned 
Judges, Benseu aud Miller, JJ., stated the 

qaestion for decisions _ in these term v. ‘The 

question for decision in this appeal is, in 
effect, what is the extent of land in the 
village of Ravipad whic’i was irrigable from 

the irrigation works existing before the on- 
strnction of the Godavari anient irrigation 
pystem.” I entirely agree. It appeared 
that various accounts shoved the various 
extents of lands under cultivation but they 
alopted the greatest area irrigated which, 
uo doubt, showed those lauds were capable 
of irrigation works before the days of anicut. 
They did not put the plaintiff to proof of 
what the settlement area was. I am, there¬ 
fore, of opinion that, it the facts relied upon 
hy the plaintiff are proved, a cause of action 
is disclosed. The Judge is, therefore, 
directed to return findings on the issues iu 
the case. It will be open to him to direct 


the Subordinate Judge to sub nit tiudlng.s to 

''"six^m.uths are allowed for ti-idings and 

seven days for objections. , ■ . 

Su)\siv.v Aiv.an, J.—I concur m U 10 decisiou 
just"now pronounced by my learne.l brother 
and if I ad la few words in my own lan¬ 
guage it is merely on accouur. of the import¬ 
ance of the.peetion.s involved in this case. 
Tnis i-s one of fdiose cu.s33 arising out of the 
Government’s having constructed anicut, 
channels aud other works c )nnecred there¬ 
with in the Godavari and ICistna deltas. 
Some of these channels interfered with the 
sources of irrigation to ttia lands of certain 
Uudhollers or interfered with the tljwof 
water to the ticks which formerly supplied 
water for irrigitijii t) such lands. Ihe 
Proceedings of the Board of Revenue, dated 
the llth Pebruary 1393. contain the 

following: — 

’’^Vnon the system of anicut irrigation was 
iutioduced into the God.ivari aud Kistna 
dMtas, Government allowed free irrigation 
from the anicuts to all lands wliich, o.ving to 
the construction of the several anicut 
chunuels, and other works connected there¬ 
with. were found to have lost, wholly or 
pirii'ally. their pre-existing sourcs.s of supply 
(G, 0. No. 101, Rev., dated IGth January 

lb64).” 


This shows that about ISoi, the Govern¬ 
ment offered to allow free iirigation from 
the anicuts to such lauds as were deprived 
of their former souices of supply. The 
owners of such lands, wlio did not enter 
into litigation with the Government in order 
to prevent Government from interfering 
with the old sources of supply and who 
took the water .supplied by the Government 
from the Government anicuts. must be taken 
to have accepted the offer of Government 
ns satisfaction of their claims against Govern¬ 
ment The fourth paragraph of the plaint 
in tiii-s case say.s that the Government 
supplied the plaintiff’s land with water from 
year 1863 to Fash 1900 and that the plaint¬ 
iff accepted such water. There was, in 
my opinion, tlierefore, a clear, completed 
engagement between the Government and 
the plaintiff set oat in the plaint and hence 
the plaint shows a good cause of action. 
Similar suits to this were instituted by the 
proprietrix of the village of Ravipad, the 
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proprietor of Cliineliii.aoa and by two 
other proprietors in 1902 in the District 

j Hamnett, the learn¬ 

ed District .ludrre, who decided those suits, 

acted upon the Governmeut Order of ISGt 
and found an implied engagement between 
the Government and the proprietors of those 
estates and gave effect to that engagement 
as against the Government. On appeal to 
the High Court by the Government, it 
was contended, as the very hist ground in 
the appeal memorandum (see the appeal 
memo in Appeal Ho. 182 of 1901), that the 
Uistnct Judge erred in law in finding that 
there was an implied contract between the 
plaintiff and the Government to allow free 
irrigation for the extent of land, the irriga¬ 
tion sources of which had been cut off by 
the anicut works. The learned Judges 
(Benson and Miller, JJ.) who decided that 

appeal and connected Appeals Xos. 183 and 

Ifc4ofl904saw nothing in that contention 
and begin their judgment at once with the 
sentence: 'The question for decision in this 

appeal is, ni e^^eci. what is the extent of 
land in the village of Havipad which was 
irngable from the irrigation sources, exist¬ 
ing before the construction of Godavari 
anicut irrigation system.” Following the 
decision in those appeals, we must in this 
case set aside the decisions of the lower 
Courts which held that the plaint discloses 
no cause of action. I may add that in 
Appeal Suit No. 182 of 1904, it was 
assumed that, if there was an engagement 
between the Government and the proprietor 
that engagement was to supply water free 
of tax on the extent of land which was 

irrigated from the irrigation works existing 
jusi before the construction of the Godavari 
umcut irrigation works, and not merely on 
the lands which were irrigable as wet lands 
ot the time of the Perynanent Settlement. The 
contention of the learned Government 
Pleauer before us that the engagement 
mentioned m Act VII of 1865 section 1 {a) 
relates to the engagement at the time of 

the Permanent Settlement cannot be accepted 

in the face of the decision in Appeal No 
182 of 1604. It seems unreasonable to 
hold that after a landholder has improved 
his zemindari and brought between 1802 
and 1864 a large extent of laud under 
wet cultivation by improving his irrigation 
sources* when the Government by their 
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new anicut system cut off the sources of 
irngation supply to those large extents of 
Mods they intended to arrange with the 
zcmindtr to supply him water free of charge 

?Qdo n-rea, which existed in 

laui. but not to the area wliich had begun 

to be permanently cultivated as wet at the 
time when they cinsfructed the anicut chan- 
uels. The Government Order of 1861 and 
the Board’s Proceedings of 1898 already 
referred to are against the contention that 
the Government did not undertake liability 
to supply water free to all those lands whose 
then existing irrigation sources were inter¬ 
fered with by the Government’s construc¬ 
tions. In the result I agree in the order 
proposed by my learned brother. 

Case sent back. 


CALCUTTA HIGH COURT. 

iUSCELLANEOus CiviL Ap?eal No. 305 OK 1911. 

February 13, 1913. 

Justice Sir Richard Harington. 

V Carnduff, Kt. 

KALI PRObAD TFWARV— Applicant— 

AppELLAaNT. 


versus 

PKA^AG raj—Respondent. 

c(tu>,e for non-a nveam i • j 
/jvf/tt li.A >#/ ^ missed 

ty in whether sHfhcient causc-^Civil Procednye Code 
(Act V or 190S), O. IX, r. 9. tiocca\ue Lode 

to *'• train, in order 

I\ uh 9 „rtr’ cause ,vithiu Order 

lA, lulo 9 of the Civil Procedure Code. 

of M Sub-Judge 

of Mozaffarpur, dated Jlay 29th, 1911 

AppeJlint ilti.tafa Khan, for the 

an'orePe?''?«PP-> “gainst 
hL been --^atore a petition which 

that Z fP*- '’Pfault. The excuse 

that the petitioner gives is, hrst, that he was 

wlr m d f,: '■P ■'•■arpardaz, 

nho missed the train. The story of the 

orZirT by tbe learned Sub- 

du- t ‘be karpar. 

a snffiZ ^ ““P ‘ba ‘rain is not 

sufficient cause within Order IX rule 9 

is that^th^* Erocedure. The resalt 

13 that the appeal is dismissed with costs. 
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We assess the heating fee at two gol 

Appeal dismissed. 


PUNJAB CHIEF 

Second Civin ApPEtn No G5t> of 1911. 

May 29, 1912. 

rresent:—Uc. Justice Sliah Dm and 
Mr Justice Scott-Smith. 

UTTAM SINGH and three others— 
Defendants—Appellants 
veisus 

BARKAT ALI—Plaintiff- 
L.m.Vfihou ti«or-S'n-f' “y 

by 2\itJclus-kl.in I ‘'i- pntitbnl to treat 

property beinK aiut is not boimd to mio 

the transaction as a null t} ami 

for cancellation of the ^^2 P. L. R. 19'J8; 

V-^i n 1 '7 i> \\ 1801* R" 3 ^Mb«r Dynl '• 

yljaf, (7« . o7 I: ,l 2 c ’g‘|. Mr Harini BMi v. 

Jihihja L'lU 3;.sscr,U(^.bJ./I J 
Mnsanvnot Deunni Jnu,-f P. R- lH9o 
I/W, 73 P. R. 1890 U' - rcferica to. 


. 73 P. it. loyo VA • -- ... Tx- ! 

Second appeal from the decree of 
sional Judge, Hoshiarpur D.v.s.ou, dated the 

lUU 1^'ebruary 1911. 

Mr. Uii^eni, for the Appellant. 

Mr. Sundar Das, for the 

!UTSirl:. 

..t “■•'"St 

of the Divisional Judge and need not be 

Th^question for decision is whether a suit 
by a Muhammadan plaiutilf for ^ 

land sold during his minority by h.s i e facto 
guardian is governed by A.ucles 44 and 91 ot 
the Limitation Act or by Article 11. ^ he 
Divisional Judge, though 

antly, following Sardar Shah J. riaji (1) held 
that Article 144 was apphcable and ^ainta ^ 
ed the order of the first Court giving pUmtiff 
a decree for possession of the an 

condilionally on payment of RS. '“hU. 

In the case of Sardar Shah v Hajr U). 

(U 28 P, u. 1909; 170 P. w. K. 1903; 1 lud. Cas. 
546} 182 P. L. R. 1903. 


mentioned above, ’ it was held that an 
alienation by a Muhammadan uncle as 
a de facto guardian of his nephew s pr - 
party was void ab initio and, oonseqnen ly, 
a suit by a phviutilf for the recovery of the 
‘property against the alienee in such a case is 
governed by Article 144 and not by Aihcles 
44 and 91, as he is not bound to set aside the 
alimiation or to sue under either o those 
Articles. If this decision be correct the pre- 
sent appeal niust fail. 

After examining tha authorities referred to 
in the ruling in question, wo have no doubt 
that it is quite correct. In O/mMm Kasai 
V A,ab Qnl (2) the principle laid down m 
Raghabar Dijal Saha v. BhUgi Lallihssor (3) 
was affiimed as correct. It was as follows. 
“When a person sues for possession ot uu- 
moveable property, and is met by a de endant 

in possession, founded upon a title, wbicb, as 

between him and that defendant, is null and 
void, the plainlilT miiy be at liberty to ignore 
the transaction and to get the benefit of 13 

years’ limitation; but if be IS not at libeity 

to treat the title, or tlio tr.ansaction m winch 

it originated, as a nullity, then^ one of the 

shorter periods of limitation is applicable, 
such as under Articles 44, 9i, 92 and others, 

according to the circumstances of the parti- 
cnlat case.” In that case the learned Judges 
considered that the plaint.tf was nob at 
liberty to ignore the defendant s title, which 
was founded on a'deed, the plainlili s own case 
being that if the transaction was founded on 
necessity, the transfer of his share was valid. 

U Hafiz Ka:imBakh8h V. Musammat Begam 

Jan (4) the same principle was atlirmed and 
it was stated that the plaintiff was competent 
to entirely ignore a document that was a 
nullity and that he need not sue to set it 

aside. , . „ 

The question then in the present case is 

reduced to this-Was the sale by the uncle of 
plaintiff made during the latter s mmory 
ty yoid ab initio? H it was, then the plaint¬ 
iff can ignore it and is entitled to the benefit 
of the twelve years’ rule. Plaintiffs uncle, 
who made the alienation in dispute, was only 
de/-(do guardian. He was neither a near 

guardian by Muhammadan Law nor by ap¬ 
pointment of the Court, and he could not, 


(2) 57 P. R* 1891. 
1 : 5 ) 12 C. ()9. 

(4) 62 P. R- 1895. 
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therefore, hin,l the minor'^ property by hie a-te 
of alienation. Ihn waethe rule laid doivn by 
he tu 1 Bench in Mastn v. .Vunf L,? (, 5 ) and 
It has been folloived in the Uter de isions of 
this Oonit. We hare, therefore, no dilKinlty 
m holding that the .alienation of plainfitf's 

property was all iVuVfo void. Ms „ entitled 

to treat it a.s a nullity and is not b.oand to get 

the sale-deed cancelled. The suit, is, therefore 

fforerned by Article Ui of the Limitation Act 
aud IS witLm time. 
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The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


(o) 7.3 l\ l{. IJ.), 


not 


PUNJAB CHIEK COURT 
Seojnd Civil Appeal No. U6J, op 1911 

Marcli 13, 1913. 

Present: Mr. Justice Keusiugtoii and 
Mr. Justice Beadou. 

UTTAM SINGH—Pl.aintjfk--Appellant 

versus 

BASANTA—Dfpendant—Respondpvt 

ney„tra,ion Act (XVI oj ms)-Dec.l of eZha,„e 
<t registered, effect of-Title defect{ve^Pos<Jl ' ' 
recoverable Defemlaot ontillcl to re/ond oj Wo'eU 

^Vllere vho title of a person in possession nf • 

mo7cublo property is defective for want of registry' 

tion of the (JocMl creating that title, ho must L 
regarded as a trespasser. 

Mangalasamg Devar v. SuhhUih PiUnu noim \r nr 

.and Rs. 219 in cash. A. received the money and 
took possession of the site and '-ave li f».!! ^ 

Sion of thehonso. Subse.iuentTv,”^ sued B T'"'' 
cover the house: sued D. tore- 

held, that B.’s title was defective and J 
entitled to a decree for possession but must returnTl*^ 
vacant site and the sum of lis. 219 received frors 

Second appeal from the decree of the 
Divi-sional .Judge, -lullundur Division dm I 
the 16th Pebrnary 1911. revermng 'thar:'^ 
the MuDsif. 2 nd class, Phillour, dated th ^ 
November 1910. deoreeiog plain, 


—^-‘ered deed, 

^fed .5th !5eptemher 1908, the plaintiff, 
appellant tran.,ferred the home no,v in dis- 
pate to the defendant-respondent in ex- 
change for a vacant site and a sum of 

• dlJ and the respondeufc by a similar 
unregistered deed transferred the vacant site 

Le ev “T Appellant at the same 

time e.xecut.ed a w.iite.i acknowledgment 
of too p,ayment to him of R.s. 219 and 
re.spondent entered into no.ssession of the 
house and gave up the v.acint site. 

On the 1 st October 1909, the appellant’s 

Tud PSainst the respondent 

and the appellant for a declaration that 

would r. w 1 °^ exchange 

11 affect their reversionary rights 

nlL^fr’i. aons’ claim and 

pHcf with 1 *^ exchange had taken 

place without consideration—and while ths 

the pr^sent^’ appellant instituted 

alio ^ possession of the house 

alleging that he had been wrongfully d^ 

po.s.sessed by force Iw fi-« ^ 

September 190r ' respondent in 

Admittedly the value of the house exceeds 

ih!; "“'^5 'rare decide.l on 

®amo IfuDsif who 
L!d was r‘r .'i®^®P^^'’f-re-’Pandent’s title-’ 

i..d 

Pla nt"ll'-s “’P declaratory suit. ’ 

for possession the defpnHnrai’ 2 , ^ PiaiuMtt 

1..£riLr.?r£c.*;‘S 

-on are clearly untrue and there is no S 
that he received Rg 219 fbof 1 i. 1 
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evidence. Prahh Dy'il v. Qurmuhh (1) 
related to an application to a Court aetlin^ir 
fortli the terms of a compromise which 
had been previously arrived at and this 
authority is not applicable to the docu¬ 
ment now in question which is itself Ihe 

actual deed of exchange. 

The defendantiespondent’s title is, 
therefore, defective and as was held in similar 
circumstances in Manglasiwy Dn-ar v. 
t^ulbiah nilav (2), he must be regarded as a 

trespasser. _ -p • , 

Appellant’s Counsel admits that if it be 

held that appellant has received the vacant 
site and Rs. 2U0, he cannot get back the 
house till ho returns what he has received. 

We, accordingly, accept the appeal and 
setting aside the lower Appellate Comt s 
decree, we give plaintiff a decree for posses¬ 
sion of tlie house in suit on his paying 
Rs. 219 into Court for the defendant and 
giving up the vacant site wliich ho received 
from the defendant. 

In view of plaintiff’s coud ret in connection 
with tlio exchange we order that each party 
Bhall pay its own costs throughout. 

Owing to the meeting of the Legislative 
Council to day, certain cases fixed for to-day 
had been adjourned and to provide suflioieut 
work for to-day this appeal, wliich was not 
reached yesterday, was held over for disposal 
to day. Tlie parties were duly informed tliat 
the appeal would not be struck off the list of 
the present week but would ha carried for¬ 
ward to to-day, and, as respondent is absent 
and is not represented by Counsel, the appeal 
has been heard ex pirle. 

Appeal allowed. 

(1) fiH F. It. 1902: IB F. L. It. 190:1. 

(2) :U M. C-1; OOlO) M. W. N. 8 L. T. Olj 
G Itvd. Cas. 504; 20 SI. L. J. OGG. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 2597 of 1911. 

Api 11 1, 1913. 

Present: —Mr. Justice Shah Din and 
I^lr. Justice Scott-Smith. 

HAZURA SINGH— Defemiant — 

Petitioneii 

rersns 

ILAM DIN—PL.iiNTIFF —KE'PONDENT. 

7iC« Court ih i-idinij 

tlmt Court of jir<t iii^l>nicc lui>I juri^dirlioii—Cuiijnh 
Courlr Act (XVIIl “f lb84l. 70 v'l—(’(‘"7 Procedure 
Code {Act IW./1‘K'S*. >•. 115. 

la an aiuH-al Lefoio a Histrict .Tialgo. from an 
oinlor of a .Mnnsif of tlio ni >t I'lass wlio ilin-ctoil thi> 
liling of an auanl a;nl passed a tleci i i' in ai-eordanco 
llierewitli, an objection was taken tlmt tlio ias(‘ was 
lievond the )iocnnlary jiii i-sdiction of the Mnufif. 'I’ln* 
District .Indgo dismissed tlie appeal, liolding iidrr 
(tliu that tlm Mniisif liad jnris<ticlion: 

Held, that the appellate judgment, thoiigli itorione- 
onsly decided that tho Court of hr.st inst:iiioe liad 
jurisdiction to hear the suit, wa.s not open to revision 
by tho Chief Court. 

Douhil Ihtui V. .!>■« /I'M/i.dO F. It. IB.BG :\iid .Icnr 
Siugh V. Ihin Jhftu. dV R 1911; 45 F. L. It. 1911; 2d 
F. W. It. 1911: 0 Ind. Cas. G74-, followcMi. 

Petition, under section 70 (1) (u) of Act 
XVlIl of 1^61, as amended by Act XXV cf 
1899, forrevisiou of the order of the District 
Judge, Gujrat, dated the 28th July 1911, 
allirming that of tho Mutisif, Ist class, dated 
the 6th December 1909, ordering an award 
made out of Court to be filed and passing 
a decree thereon. 

Kai Bahadur Pandit 5/ieo Narai)), for tlie 
Petitioner. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT.—The parties to the present 
application for revision referred their dispute 
to arbitrators who made an award in plaintiff 
respondent’s favour for Rs. 364. 

Plaintiff had originally claimed 
Rg. 2,188 and defendant Rs. 1,150. Plaint- 
itf applietl under Schedule 1!, section 20 
(1) of the Civil Procedure Code that the 
award should be filed in Court. The case 
was heard by a Munsif with powers up to 
Rs. 1,000, an objection to hi.s jurisdiction 
having been overrnled by the District Judge. 
The Munsif ordered that the award should 
he filed and passed a decree in plaintiff's 
favour. 

Defendant-petitioner appealed to the 
District Judge, one of his grounds being that 
the case was beyond the pecuniary juris¬ 
diction of the Munsif. The District Judge 
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dismissed the appeal holding infer alia that 
the Mansif had jurisdiction. 

Defendant has no^v moved this Court on 
the revision side and the learoed Judge who 
admitted the petition referred it to a Division 
Bench in order that it might be decided what 
was the meaning of the words subject- 
matter of the award” in section 20 (1) of 

the said Schedule of the Civil Procedure 
Code. 

The only question referred to us is whether 
the case was beyond the pecuniary juris¬ 
diction of the Munsif. 

Now in Doivlat Ram v. /l.s'a Ram 
(1), it was held that an appellate judg¬ 
ment deciding, though erroneously, that 
the Court of first instance had jurisdiction 
to hear the suit is not open to revision by 
the Chief Gout t where no appeal lies, as the 
lower Appellate Court cannot in such a case 
be said to have exercised a jurisdiction not 
vested in it by law simply because it has 
come to an erroneous decision on a quesliou 
of jurisdiction raised by an appeal properly 
preferred. This Division Bench ruling was 
followed by a single Judge in Arur Singh 
Bua Ditt i (2). The present case is on 
all fours with these decisions. The appeal 
was properly preferred to the District 
Judge who had jurisdiction to hear it. 

Pandit Sheo Narain has asked us to refer 
the question to a Full Bench chiefly on the 
ground that in accordance with the above 
rulings a party has no remedy however 
erroneous and perverse a decision as to juris¬ 
diction by a lower Appellate Court may be. 
We see no reason to assume that lower 
Appellate Courts will wantonly decide such 
questions in an erroneous manner and after 
all we have to interpret the law as we find 
it. We see no reasons for considering the 
previous decisions of this Court to be wrong 
and we, therefore, dismiss the application 
for revision with costs. 

Application rejected. 

(1) 46 P. n. 1886. 

(2) 4 P. R. 1911; 45 P. U R. 1011; 26 P. W. R. 
1911; 9 Incl. Cas. 674. 


ALLAHABAD HIGH COURT. 

Se'Jond Civil Appeal No. 572 ok 1912. 

February 26 1913, 

Present'. —Mr. Justice B.inerji and 
Mr. Justice Tudball. 

INDARJIT AND OTH0KS—Defendants — 

Appellants 

versus 

GAJADHAR SAHAI and others— 
Plaintiffs—Respondents. 

TAmifalion .\rt (/y of 1908^, x. 31, application of-" 
Realiriation of jvalx an I prnjilg in lieu of interest-"" 
Morfipige with possession — Disposse-sion — Limitation. 

Untlt'r the tonus of a luortgago of 1850, the mort¬ 
gagee was to take possession of the mortgaged pro¬ 
perty and to appropriate its rents and profits in lien 
of interest. 

In ISlO the mortgagee was dispossessed: 

Hehl, (1) that the realisation of rents and profits in 
lien of interest was ofjnivalont to the receipt of in¬ 
terest as such; 

(2) that tho limitation began to run under the cir¬ 
cumstances from tho year 1S89 wiion Act X\' of 1877 
had come into operation; 

(3) that section 31 of .Vet I.K of 1908, therefore, did 
apply to the case ami the plaintiff’s suit for sale of the 
property brought on lOth Januaiy 1910 was within 
limitation. 

Second appeal from the decision of the 
District Judge of Farrnkhabad. 

Atr. J. N. Chuu'lhri, f* r the Appellants. 

The Hon'ble Mr Moti Lai Nehru, for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for sale upon a mortgage of January 
26th, 1850, The question to be decided is 
whether tlie suit is barred by limitation. 
The mortgage-deed provided that the mort¬ 
gagee was to take possession and appropria'.e 
the rents and profits in lieu of interest. It 
has been found by the Court bi-low that in 
pursuance of this clause in the mortgage* 
deed the mortgagee was in possession till 
the year 1889, when he was dispossessed. 
It ia argued that the claim had become time- 
barred before Act XV of 1^77 came into 
operation and, therefore, the plaintiff was 
not entitled to the benefit of section 31 of 
tlie Limitation Act of 1903. Section 21 of 
Act IX of 1871 gave a fresh start for the com¬ 
putation cf limitation from the date of pay¬ 
ment of interest as such. The realization of 
rents and profits in lieu of interest was equiva¬ 
lent to the receipt of interest as such under 
the terms of the mortgage and, therefore, 
under section 21 of Act IXof 1871, the plaint¬ 
iff was entitled to compute limitation from 
the year 1889 up to which year he has been 
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found to have received interest. Before that 

Act XV of 1877 had come into operation- 

Therefore, in accordance with the provisions 

of section 31 of Act IX of 1908 the plaintiff 

was entitled to brinf? his suit within two 

years of the date ou which that Act came into 

force. The suit having been brought ou 

January 10th 1910, was well within time. 

Tlie only point raised, therefore, fads. \\ e 

dismiss the appeal witli costs. 

Appeal ilisnusseJ. 


JUDGMKXT.— The two Appeals Xos. 1090 
and 1091 are before us as appeals under sec¬ 
tion 70 0) (6), l-'unjab Courts Act. as it stood 
prior to 1912. The nuestion to be deter¬ 
mined is whether the lower Courts have 
rightly dismissed plalutilfs pre euiption suits 
as time-barred. 

The suits cover twc petty sale.s of the 9th 
July 19CS in respect of half .shares of Huista 
No. 969, area 2-4 20 konoh. The vendors 
were .h-fs and the vendees twosets of brother.'’, 
Turkhans by caste, belonging to the fame vil- 


PUNJAB CHIEF COURT. 

Second Oivid Appead No. 1090 of 1911. 

March 22, 19l3. 

Fresent:— Justice Kensington and 
Mr. Justice Beadon. 
SAGHAR—PLArNriFF— Appellant 

versus 

NUR AHMAD and others—Defendants 

—Respondents. 

rre.cmpiion-Limitntion-Prc.cnptor cannot he 

nlloned to extend time on account of delay in D.-iaity 
Commi^ixioners ^ale-Puniab Land 
CXIll <>n000 )—PHiijah PrC’Onption Act (il oj 
2 h-I.iintnlion AH (IX of ISIOS;, Sch. I, Art. 10- 

Practice—Ifai d rmics. ^ , 

A prc-cniptoi- is boun.l to bring Ins smt within time 

whatever tl.o time may be. and lie cannot be allowed 

to extend that time by assorting that the sale which 

gives him his cause of action is a nullity until the 

m-ovisions of the band Alienation Act are fulhllod. 

The sale is nono-the-less a sale, merely because it 
may bo unenforceable in consequence of that Act, ami 
if eventually sanctioned by tlio Uoputy Commis* 
sioner it becomes olToctivo from its original date. 

Certain land was sold on Oth July lOOS and posses- 
Bion was delivered to the voiidoo ou tlie same date. 

The salo required the .sanction of the Deputy Com¬ 
missioner, which was granted on 19th July 19U9. 

Mutation was formally sancLioned on 2Sth July 

19 U 9 , and a suit for pre-emption was brought on Ulh 

Jiiniiary 1910: 

ifc/.l, that the suit was barred. 

Khan v. Musufrunaf Mnlfcala, 82 P. K. 1J1^5 
219 lb b. 11 . 1912 ; 210 P. W. U. 1012; 10 Ind. Cas. 
775, not followed. 

Courts aro constrained to administer the law ns 
they find it without reference to hard cases. 

Second appeal from the decree of tho Ad¬ 
ditional Divisional Judge, Jhelum, at RawaU 
pindi, dated the 5th January 1011, affirming 
that of the Munsif, 1st class, Jhelum, dated 
the 21st July 1910, dismissing the claim. 

Mr, 0. It. ham's, for the Appellant. 

Mr. Kanwar Narain, for the Respondents. 


Inge. 

'I’he plainfiff-appelhint, a Jot of the village, 
instituted his suits for pre-emption on tlie 
Oth January 1910. Tlie unrcRisleied deed.s 
covering the sales recited tliat possession liad 
been already given and tliis is, undoubtedly, 
correct as the purchasers at ones began build¬ 
ing hou.ses on tlie small areas sold to them. 
The sales were entered in the mutation re¬ 
gister on the 27th March 1909. It was then 
discovered that the Deputy Commi.ssioner's 
.eanctioii for tlie sales was lequired under the 
Land Alienation Act, and this was applied for 
and obtained on the 19tli July 1909. The 
mutations were then formally sanctioned on 
tlie 28th July. Tlie lower Courts have dis¬ 
cussed the question of limitation .somewhat 
differently. The Munsif treated tho cases 
under section 29 of the Pre erapiion Act 
while the Divisional Judge considered Article 
10 of the Limi9ition Act schedule to be ap¬ 
plicable. We are inclined to say that the 
learned Divi.sional Judge «as rigid, but this 
particular point i.s of no practical importance 
in :he pre.sciit cases, as posses.sion was clearly 
taken at the time of sale. Whichever pro- 
vision of the law i.s applied, plaintiff’s limi¬ 
tation would he one year reckoning from the 
9th July 1908, and his preemption .suits 
were long barred by time on the 6th January 

1910. 

The plaintilT has sought to bimg his .suds 
within time by a contention that the starting 
point for limitat ion will be the 19cii July 1909, 
when the Deputy Commissioner’s sanction 
was obtained. The lower Courts liave 
agieed in disallowing this contention, and we 
should, if tlie matter was entirely open to 
discussion, liavo had no difhculty in holding 
that they were light. The law nowhere lays 
down that extended time is to be given to a 
pre-emptor merely because tho sales in dig- 
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pute were to start with in contrai'ention of 
the Land Alienation Act and we do not con¬ 
sider it open to the Civil Oourts to invent a 
starting point for limitation other than that 
contained in one or other of the precise provi¬ 
sions applicable. 

Our difficnlty has been that exactly the 
same point came hofore a single Judge of 
this Court and was decided by him in plaint¬ 
iffs favour by the ruling published as 
Sai.l Khan v. Matwnla fl). Curi¬ 

ously enough the decision tliere given was on 
appeal from two other decrees of the same 
Divisional Judge as in tlie present cases, hear¬ 
ing date one day after the decrees now’before 
ns, and there also the lower Courts concurred 
in treating the suits as time-hoiied, but our 

learned colleague came to a different conclu- 
sion. 

We have considered the matter in the light 
of Saiil Khnn v. Mu^ianiwat Matwnla {l),bufc 
we find ourselves unable to adopt the line of 
argument there used. So much of the rulings, 
as is taken up with discussion of sections 20* 
21 and 2Gof the Pre-emption Act is, in our 
humble judgment, immaterial to the matter 
realiy in dispute, aul with the utmost respect 
for the conclusion of our learned colleague, we 
can only say tliat there appears to us to be a 
non aeqtiithr in his argument where he goes on 
to hold that the starting point of limitation 
was the date of the sanction given by the 
Deputy Commissioner. 

A pre-emptor is bound to bring his suit 
within time, whatever the time may be, and 

he cannot be allowed to extend that time by 

asserting that the sale which gives him his 
cause of action is anuUity until the provisions 
of the Land Alienation Act are fulfilled. The 
sale is nonetheless a sale merely because it 
may be unenforceable in consequence of that 
act, and if eventually sanctioned by the 

Deputy Commissioner, it becomes effective 
from its original date. 

The pre-ernptor was, no doubt, placed in a 
difficult position by the terras of section 21 

(1) of the Pre-emption Act, but the Cour'ts 

are constrained to administer the law as they 
find it without reference to hard cases, an.d 
we observe that by the terms of section'9 of 
the recently amended Act 1 (Punjab) of 1913 
the difficulty will no longer arise, so that the 


(1) 82 P. II. 1912; 219 P. 1912- 219 P r 1? 

iyi2jlG Iml. Cas. 775. ’ 


matter ceases to have much importance. 
Lnder theAcfc as it previously stood we are 
obliged to say that we are unable to follow 

idatwHi (l),and, in our opinion, the pre¬ 
sent suits were time-barred. The appeals are 
accordingly di.smissed with coats to the vendee 

defendant. Counsel’s fee Rs. 10 in each 
case. 

Appeals lUsmissed. 


L^AhuurrA HIGK COURT. 
Seco.nd Civil Appeal No. /,95 of 1911. 

Pehruary 10, 1913. 

r«se.i/:_.;ash-ce Sir lliclmr.l Harinston. 
iiart aud .luatice Sir Herbert CarndufF, Kt. 
Mohunt .SE.UIAM !).4S—Pluntifp— 

Appellant 

"7 — Respondent. 

milik-n ''j <.n,’jing lum.elf as 

-Zf fu he decree,I. 

asih'd !! "I't ' Inrnwlf to bo tbo malik of an 

■ r m a • 1 ''i trespaasor, front 

an b ,1 ' I'-V''"' ‘o 

f,I 1 ''■-■fP'nla'it out. It tvaa 

a h, ll \ ^ ‘ 'Viis not tfio proprietor of the 

V ,0 ,va,"tl of tbo goddess 

ho Mas tlio real jiropiiDlor of the .is!hal: 

h-i.ln'r- .rl’ of the the plaintiCf 

aboabn:;'?,et:er’''’ 

Appeal from the decree of the District 

imf® ^!^2.iffarpur, dated January 4th, 
IJll, affirming (hat of the Alunsif of Sita- 
marhi, dated July 25th, 1910. 

Dr Rash Beha? y Qhosh, Babas Qolap 
Chandra ^arkar, Hara Prosad Ohatterjes and 
La^mi Karain Singh, for the Appellant. 

Babus Umakali Mukheriee aud Gonesh DuH 
^ingh, for the Respondent. 

JUDGMENT. 

^ akingto.v, J. This is an appeal against 
a judgment of the learned District Judge of 
Mozaffurpur who affirming the judgment of 

le j. unsi , dismissed the suit brought by 
le p amtiff to eject the defendant from a 
com o which he had had possession within 
tlie boundaries of a certain asthal. The 
am I in his plaint, alleged himself to be 
he moZit of the asthal and he stated tliat his 
re ecessors, the previous mohunts, had been 
in possession and that, after them, he himself 
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had been in possession oE the Asth'jl and then 
alleges himself to have an absolute right to 
turn out the defendant who was in the 
against his consent. The defendant 
traversed the plaintiff’s allegation that he 
was the proprietor and also traversed his 
right to turn him out of tiie AdhoL The 
suit was dismissed because it was found that 
the plaintiff was not the proprietor of the 
Asthal but occupied no higher position than 
that of the mohiint or manager of tlie god¬ 
dess who was the real proprietor of the 
Adkol. The difliculty that we are met with 
in this Court witli regard to the judgments 
of tlio lower Courts is this that, notvvith- 
standing on the face of the plaint, that was 
the claim set up by the plaintiff, the suit 
was tried as though he had asserted his 
right to turn out tlie defendant in his cha¬ 
racter as mohtint. If the case ha<l been tried 
solely on the question whether the plaintiff 
was the absolute proprietor of the Aslkil and 
whetiier as such lie had the right to turn out 
the defendant, then the question as to the 
plaintiff’s power as mohunt would have been 
absolutely and entirely irrelevant and the 
question whether the defendant had due 
authority to justify the plaintiff in turning 
him out would also have been irrelevant, 
because as absolute proprietor, the plaintiff 
had the right to turn the defendant out as 
the person who occupied the room without 
his consent. We lind ditlicuUy in affirming 
the judgments of the Courts below dismiss¬ 
ing the suit, because, though they have 
found that the plaintiff is not the proprietor, 
yet they have found that he is the mohunt 
and, as such, his power to turu out the per¬ 
sons whose misconduct justifies him in taking 
that course, and they have also found that 
the present defendant did misbehave in a 
way which would justify the mohunt hi turn¬ 
ing him out. The Judge of the lower Ap¬ 
pellate Court prefaced his consideration of 
this question with the observation that it was 
perhaps hardly necessary to go into the ques¬ 
tion and came to his conclusion after con¬ 
sideration of the evidence which was tendered 
on this point in the Court of first instance. 
The result, therefore, is that on the fiudiogs 
of (act and having regard to the way in 
which the case was tried in the lower Courts, 
the plaintiff’s claim ought not to have been 
dismissed in the way in which it has been 
dismissed The Courts below might have 
to go into the question as to the 


powers of a mohunt, and finding that the 
plaintiff was not the absolute proprietor, 
might liave dismissed tlie suit but not having 
gone into the question as to the powers of a 
mohunt and having tried tlie case on the 
footing as they did, tliey ought not to have 
refused the plaintiff the relief to wliich they 
have found him entitled. I think, therefore, 
that the decree of the lower Appellate Court 
ought to be set aside and a declaration should 
be made to the effect that the plaintiff, as the 
mohunt or manager of tlie goddess, who is the 
proprietor of the Adhal, is entitled to eject 
the defendant from the room within the 
precincts of the Adhal as described in para- 
giaph 7 of the written statement and of 
which the boundaiies are given in paragraph 

13 theieof. 

We have then to consider the question of 
costs. In my view, no order ought to ba 
made with respect thereto. The defendant 
might have succeeded if, iu the first Court, 
ho had objecteil to all these with regard to 
the niohuut, if that liad been kept out, this 
appeal would have been hopeless. The ap¬ 
pellant has been uuabled to come here in 
consequence of the way in which the Courts 
belO'V have tried tlie case as if the plaintiff 
was asserting his tights as mohunt. Under 
these circumstances, 1 am of opinion that 
there should not be any order as to coats, 
Caunduek, J.—1 agree. 


MADRAS HIGH COURT. 

CiYiti Revision Petition No. 622 oe 1910 . 

March 4 , 1913 . 

Present:—Mr. Justice Saukarau Nair. 
YERRAKANTLA SUBBlAH— Pluntikp 

— Petitioner 

versus 

DKLWAR KHAN UOULAT JAI— 

Defendant—Respondent. 

Ctvil Procedure Code (Act of 19JHJ, O. IX, r. 14— 
decree, seiting amle -jf-Notke to opposite 

ixirtu nn/j'Tnhi'e. 

Oi-aor l.K, rule U, is impeiatjvo and no c.t parte 
decree against the defendant can be set aside unless 

notice lias been served on the plaiiuiff- 

Oral notice given to the IMeader, who appeared m 
execution proceetUiigs in connection with the same 
decree but who was different from the Pleader who 

appeared iu tUo case, was considered not suSiciout. 
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lal chand sew karan t». east India ry. co. 

Petition, under section 115 of Act V of 
190b, praying the High Coart to revise the 
order of the District Munsif of Nandyal, 

iQ M. P. Xo. 62 4 of 1910, in 0. S. Xo. 2S0 
of 1907. 

Mr. B. Sitarama Rao, for the Petitioner. 

JUDGMEXT.—The Mansif passed an 
ea; par^e decree on the 19th August 1907. 
On the Uth April 1910, the plaintiff applied 
for execution. The application was posted 
for hearing on the Uth dune. The defend¬ 
ant, on the 6th June 1910, applied to set aside 
the ex pirte dfcree. The application was 
posted to the Uth June. Notice was not served 
on the plaintiff. But the Pleader, who 
appeared for him in his execution petition 
on the 14th, was asked to file his counter¬ 
affidavit on the Uth, though he says in his 
affidavit that he appeared only in the petition. 
On the 17th the plaintiff and his Pleader for 
the execution petitioner were present, and 
the Munsif set aside the (x parte order. The 
section is imperative that the ex pirte order 
can be set aside only after notice is served 
on the plaintiff. Subraroania Iyer, who 
appeared for him in the execution petition, 
was not his Pleader in the case. The Munsif 
acted illegally in setting it aside without 
notice. His order also is defective. It does 
not state any ground, whether notice was not 
served cr the defendant was prevented by any 
sufficient cause from not appearing 

I reverse the Munsif’s order setting aside 
the cj: purie decree. The defendant will pay 
the plaintiff's costs throughout. 

Order retersed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2679 of 1910. 

January 2S, 1913. 

PrcACrti:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

LAL CHAND SEW ICA,R4N— Plaintiff 

—Appellant 


versus 

The east INDIA RAILWAY COMPANY 
—Defendant—Respondent. 

Railway Company—Loss of portion oj consignment of 
gbeo—TAe/< hy unknownperson~-:Matter put jh hands 
of Police Thejt not by Railway servant—Discharge of 
onus by lUiilway Company—Liability oj Railway Com. 
pany—Contract Act (IXoflSTZ), ss. 151, 152—Kad- 
ways Act (IX of 1890J, s. 72. 


The plaintiff consigned 494 tins of ghee through 
the defendant Railway Company. Out of the con¬ 
signment, S3 tins were lost owing co their theft by 
some person other than tlie Railway servants. The 
jilaintiff contracted under section 72 of the Railways 
Act and took the benefit of reduced freight: 

Held, that the Railway Company discharged any 
onus which lay upon them, and were not liable for the 
loss of the 83 tins of ghse. 

Sheikh'iinhamad Ravuther v. The British India 
Steam Xavigafion Company Ltd,, 32 M. 95; 4 M. L. T. 

110 (F. B.); IS SI. L. J. 497; 1 Ind. Cas. 977, diatin- 
guished. 

Appeal from tlie decree of the Sub-Judge 
of Hooghly, dated May 6th, 1910, affirming 
that of the Munsif of Howrah, dated De¬ 
cember 16th 1909. 

Babu Prohodh Chandra Roy^ for the Ap¬ 
pellant. 

Mr. Q. R. Marnair and Bibu Ambika Pada 
Chowdhury, for the Respondent. 

JUDGMENT.—There is nothing in this 
appeal, which should never have been brought, 
and could not possibly be argued upon the 
grounds on which it is sought to be argued, 
Wnether the case falls under the common 
law of bailment and is governed by sec¬ 
tion l5l or 152 of the Contract Act, or whe¬ 
ther it comes under the special provision of 
section 72 of the Railways Act, as, undoubt¬ 
edly, it does, the suit is equally without 
foundation. 

The goods which were lost in transit were 
83 tins of yhee in a consignment of 494 tins. 
They have been proved to have been locked 
and sealed in one of the Company's vans. 
They were put in iu the presence of the 
consignor s own man and he saw that they 
were all right when they left Etawah. They 
were further checked and found to be all 
right at Asansole, and when they arrived at 
Liluah it was found that the van had been 
broken open by some thief unknown and the 
goods had besn stolen. The matter was put 
in the hands of the Police, which was all the 
Railway Company could possibly do, and the 
Police did not find that any Railway servant 
had anything to do with the theft. That 
being so, the Railway Company discharged 
any onus which lay upon them: and there is 
not a particle of evidence to rebut any of the 
above facte, so that even if the Contract Aot 
applied in its strictest form and if the case 
of Sheikh Mahamad v. The British 

India Steam Navigation Company Ld, (1) be 

(1) 32 M. 95; 4 M. L. T. 110 (F. B.); 18 M. L. J. 

497j 1 lad. Cas. 977. 
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followed the plaiotiff would have no case what¬ 
ever. But that case is clearly dietinguish- 
able from this. There is no reason whatever 
why the plaintiff should not contract under 
the statutory provision of section 72 of the 
Railways Act. He has done so. He has 
taken the benefit of reduced freight and he 
now seeks in a manner which is little short 
of dishonesty to try and get out of the terms 
of the contract into which he has freely and 
lawfully entered. 

The result is that this appeal must be 
dismissed with costs. We assess the hearing 
fee at two gold mohure. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 400 of 1908. 

February 26, 1909. 

Present :Justice Johnstone. 

SAHIB DITTA and others —Defendants 

—Petitioners 
versus 

KHANDA and others—Pi.aintiffs— 

Respondents. 

Vanjah 2'enancy Act (XTi of 1887), s. 59—Na/.iliki 
bhai etc-, in ^\ajib*ul*ar/. of Moux.a Dhauan, Tehsil 
8i>'8a, District Ilissar, interpretation oj. 

Nazdiki hhai in tbo wajib-nl-arz of Jfowxa 
Bhawan, Tahsil Sirsa, District Ilissar, taken in 
connection with succession to tho rights of occupancy, 
shoiiM bo taken to include only dcsccndanta of tho 
flrst occupier of tho laud. 

Tho passage ill tho tvajib-nl-arz tliat'Vo khud zeinin 
chhor jdxve uska nazdiki bhai hashart khawakish mnsUi- 
haq kasht zemin ka hoga," (if ho abandous possession of 
the laud of his o\7n accord, his nazdiki bhai will be 
entitled to possession if he so desires) docs not 
touch tho matter of iuhoritanco of occupancy rights 
at all. 

Wlien it is sought to bring in agreements under 
section 111, Punjab Tenancy Act, to overrido section 
69, tho language of those agreements must be clear 
and tho intention unmistakcablo. 

PefcitioD, under section 70 (a) & (6) of Act 
XVIII of i8£4 as amended by Act XXV of 
1899, for revision of the order of the Divi¬ 
sional Judge, Ferozepur Division, dated 24bh 
August 1907, reversing that of the Munsif, 
1st class, Sirsa, District Hissar, dated 31st 
day of May 1907, dismissing the plaintiff's 
claim. 

Lala Dwarka Das, for the Petitioners. 

Mr. Beni Pershad^ for the Respondents. 



JUDGMENT.—lu my opinion, the learned 
Divisional Judge is in error when he holds 
that this ^V•l.j{b■ul■arz of Mama Bhawan, 
Tahsil Sirsa, District Hissar, overrides section 
69 of the Punjab Tenancy Act. The words 
of the Wiijib ul-arz are these;— oAjmi'jn t- 
viaurusi har do patli ho ikhtiyat kabza kasht 
apne ka ta adai lagan mwiiy ina hasil hat, anr 
niz yih bhi he opni zamin waste tzaja lag ke 
diisre shakhs se kasht kcrawe aur bahat rahrt 
arazi inakbuza ke xkhiiar nahin hat^ agar 
kahzn chhor kar kiU jagah ko chala jawe aur 
sil bh'ir yani do fasl tak na awe to woh be-dakh^ 
mutlak inutasawar hoga, aur jo ts gaon ka 
bashinda opni abadi chhor ke aur ktsi gaon 
men ia abad hoga, to woh kasht aur kabza ka 
mustahaq ua hoga, aur jo khwl zamin chhor 
jawe, uska nazdiki bhai bishart khawahtsh mus* 
tahuq kasht zamin ka hoga warna woh zamtn 
ba. ikhtiyar malkan-i-patli rahegi awr kisi 
kashtkar ko ha»iwaz lagan jadid dijawegi aur 
ghair maurusi par hamko ikhtiyar hai ke b i- 
mah jeth us ko kasht se hedakhl kaiden ya 
kaim rakhen mogar yeh amal daramad kaghazat 
i^Paiwiri men kar dia karenge.'" 

These matters or some of them may be 
agreements enforceable under section 111, 
Punjab Tenancy Act, 1887, but I am unable 
to see how in any way succession or inheri¬ 
tance is provided for in this document. The 
passage specially important for us may be 
translated, "if he goes away leaving possession 
of the land of his own aceord his nazdiki hhai 
will be entitled to possession if he so 
desires.” 

The learned Divisional Judge interprets 
this thus;—"If an occupancy tenant leave 
his land, his near relatives may succeed if 
they wish.” Bub I am unable to see any 
justification for the word ‘succeed,* the words 
mean merely that the near relative may take 
cultivating possession. It is not stated 
what the ultimate result of this taking 
possession would be, nor whether on the 
death of the absentee the relative, who so 
took possession, would succeed to the occu¬ 
pancy rights by inheritance. 

It is not said that the absentee’s nearest 
relatives shall succeed or his next heir, 
and it may well be that the framers of the 
passage never thought of laying down a law 
of succession at all, but were merely concerned 
in laying down a convenient rule for arrang¬ 
ing for cultivation. 

Another way of looking at the matteC 
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is this. The words \7zdiki bhai' are vague 

and this Court has held that in interpreting 

such phrases as this and as karahitiin, 

practice of the tribs and all the surrounding 

circumstances must be looked at—in short^ 

that a reasonable and not a pedantic 

interpretation should be aimed at. il 

seems to me nearly impossible that the 

proprietors of 1863. when this Waiib-nl-arz 

was framed really could have meant that in 

all cases a iinzdiki hh'ii should have a 

right of succession to the rights of a 

deceased occupancy tenant. Take the 

case of a proprietor who in 1862 brought a 

stranger cultivator from elsewhere and 

planted him on his land conferring on him 

occupancy rights. Can it be supposed that 

the proprietor would have admitted a right 

of succession in this new tenant’s collateral 

relativee? Far from it. In my opinion, the 

general view of the zeminlar proprietor in 

connection with succession to occupancy 

rights is just that embodied in section 69, 

Tenancy Act; namely, that succession goes 

to members of the family of the 6rst occupier 

of the land and to no other and thus Jam 

inclined to think that, even if this Wajib-uU 

art covers succession at all, which I do not 

admit, it should nut be held to go beyond 

section 59 aforesaid, the words nazdiki bhai 

being interpreted in the aforesaid reasonable 
way. 

My conclusion then is: — 

<l) T\\a.t nfizdiki bhai in thia Wajtb-ularz 
taken in connection with succession to rights 
of occupancy should be taken to include only 
descendants of the first occupier of the 
land. 

(2) That the passage specially dealt with 
above does not touch matters of inheritance 
of occupancy rights at all. 

(3) That when it is sought to bring in 
agreements under section 111, Punjab 
Tenancy Act, to override section 59 of that law 
the language of those agreements mast be 
clear and the intention nnraistakeable. 

1 accept the revision and setting aside the 
decree in favour of plaintiffs I dismiss their 
suit with costs throughout. 

Reiiiion alloued. 


[I9l3 

ALLAHABAD HIGH COURT. 

Second Civ[l Appeal No. 996 of 1912. 

March 25, 1913 
Present: —Mr. Justice Banerji. 

LATORE — Plaintiff—Appellant 

versus 

BINDRABAN—Defesdant—Respondent. 

Civil Procedure Code (Act V of 190S), s. 11—Res 

judicata— oj law—Defendant held not to be a 
teii'inf. 

.1. sued B. for cjectrneut on the ground that B. 
was his non*occiipancy tenant. B. pleaded that ho was 
not a tenant but a mortgagee of A. 

riio suit was dismissed on the ground tliat B. was 
not a tenant of .•!. but his mortgagee. 

riie deed of mortgage was an unregistered docu* 
meat and was on that account inadmissible in evi« 
deuce. In a subsequent suit by .I. for ejectment: 

Held, that the decision in the tirst suit operated as 
res jadicata on tlio (juostiou that B. was not ./l.’s ten¬ 
ant. 

Obiter dictain. — A decision in a previous suit on a 
question of law, oven if erroneous, would operate as 
res judicata in a subsequent suit. 

Phundeo V. J-inyi Nath, I.j A. 327; A. W. X. (1B93) 
110, Bishnu Priija Chowdhurani v. B'laba Sundari 
Dali,a, 28 C. 318; Behart fyd y. Majid AH, 2i A. 138; 
A. W. X. (I897j 29,followed. 

Second appeal from the decision of the 
District Judge of Jhaosi, dated the 9th 
April 1912, 

Mr. Mukerji, for the Appellant. 

Mr. Lakshmi Narain (for Mr. Satya 
Chandra Mukerji), for the Respondent. 

JUDGMENT.—The euib out of which 
this appeal has arisen was brought by the 
plaintiff to eject the defendant from a plot 
of land No, 1409 on the allegation that 
the defendant is the plaintiff’s non-occupancy 
tenant and that be has sub-let bis hoJdicg 
in contravention of the provisions of section 
25 of the Agra Tenancy Act. The defend¬ 
ant, Bindraban, denied that he was the 
plaintiff’s tenant, and he relied on a 
previous decision between him and the 
predecessors-in-title of the plaintiff. It 
appears that in 1899, Sannu and Panou, 
from whom the plaintiff derives his title, 
brought a suit for the ejectment of 
Bindraban on the allegation that he was 
a tenant without right of occupancy. 
Bindraban defended the suit on the ground 
that be was not the tenant of those plaint¬ 
iffs but was their mortgagee. The Revenue 
Court, in which the suit was pending, 
held that Bindraban was not the plaintiff’s 
tenant but was a mortgagee from them. 
That indgment has become final, In the 
present suit, the Court of first instance 
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■was of opinion that the fiecision in the 
former fluit between Bindrabau and the 
plaintiff’s predeeessors-in-title could not 
operate as res judicata, inasmuch as that 
decision was erroneous in law by reason 
of the mortgage being an unregistered 
document and, therefore, inadmissible in 
evidence. The Court of fir.st instance went 
behind the decision in that case and decreed 

the claim. 


On appeal the learned Judge has held the 
matter to be res judicata and dismissed the 
suit. 


held by this Court in T'liundo v, Jangi Nath 

(1). which was followed by the Calcutta 
High Court in Bishntt Friya Ghowdh^ani v. 
Bhaba Sumlari Dehyi (2) that a decision 
in a previous suit on a question of law, 
even if erroneous, would operate as reo 
judicata In a subsequent suit. The same 
view appears to have been held in Behuri 
Lai V. Majid Ali (d). I dismiss the appeal 
with costs. 

Appeal distnisseJ, 

(1) 15 A. 327; A. W. N. (1893) 110. 

(2) 28 C. 318. 

(3) 2-1 A. 138; A. W. N. (1897) 29. 


The only contention raised by the learned 
Vakil for the appellant is that the Court 
below has erred in holding that the 
decision in the former suit operates as 
res judicata in the present suit. In ray 
opinion, the Court below wa'i right. The 
issue in the first suit was whether the 
defendant, Bindraban, was the tenant of 
Sannu and Pannu, the then plaintiffs. The 
issue in the present suit is the same, namely, 
whether Bindraban is the tenant of the 
plaintiff. Therefore, in both the suits the 
same issue arose. That issue having once 
been decided in favour of Bindraban as 
against the predecessora-in-title of the 
plaintiff, it is not open to the plaintiff 
to re-open it in the present suit. NTo 
doubt, the Court in the former suit h^l 1 
that Bindraban was the mn’tgigae of 
Sannu and Pannu, and in so holding ad¬ 
mitted in evidence the mortgage-deed which, 
by reason of absence of registration, was 
inadmissible in evidence, but the issue was 
not whether the defendant was mortgagee 
or not but whether he was the tenant of 
the plaintiff’s predecessors in title. If his 
mortgage was not a good mortgage he 
was a trespasser but that would not 
make him a tenant of the then plaint¬ 
iffs. As it was held that he was not 
the plaintiff’s tenant, and as the present 
plaintiff only stands in the shoes of the 
plaintiffs in the first suit, and as the 
issue as to the status of the defendants 
was decided by a Court of corapeteut 
jurisdiction, that issue could nob be re¬ 
considered in the present suit. In this view 
it is not necessary to decide whether an 
erroneous decision on a question of law 
operates as res judicata. But if this question 
had to be determined, 1 note that it was 


CALCCTTA HIGH COURT. 

Civil RaLE No. 46 op 1913. 

March 27, 1913. 

Present: —Mr. Justice Stephen and 
Mr. Justice Holmwood. 

The INDIA GENKRAL STEAM 
NAVIGATION Co., Ltd.,—Defendants 

—Petitioners 


versus 

BHAGWAN 0HV>JDRA PAGB — 
Plaintiff—Opposite Party. 

Comniyn. carrier C'jmntny—^feglijence or 
imiMl net of common carrier ^rAability o/ common 
^ylcj.—Loft-iof'joo(U^?rvn\,(.ic\Q eoidenco of negti- 
etc.—Oinn -Primv faoio c.t.v of care and caution 
he made by d-iendant^Carriers' Act {III of 18G5), 

: G 8* 

A special contract oxoinobcil a sboamor Compiay, 
)mmoa carriors, from liability forany loss or damage 
nless it arose from tho nogligonoo or onmmal 
3 t of tbeir servants or agents: 

Held, that if tlio carriers seek tooxonipfc themselves 
•om liability, they must prove that tho loss was or 
last have boon occasioaod othorwiso than by the 
o-di"oaoo or criminal act of themselves, their 
or^vants or agents, for tho loss of the goo Is is prima 
icie ovidonco of tho noghgonceor criminal aob ok tho 

arriors, thoir servants or agents. xr -i- 

GhoatmnU Doo'jnr V. The kicer.i Steim .Yayiji loa 

7ompnay,2tC.786 abp. 832, 1 0. W. Y. 201, relied 
upon* 

Rule granted on the 18th of January 1913 
against the judgmenb of the Small Cause 
Court Judge of Silchar, dated the 9th October 

1912. „ , /-.T , 

Babus B. 0 Hitter, Provash Ohunder 

Uitter and Amhica Pada Ghoudhury, for the 

Petitioners. i n • 7 , 

Babus Tan Kishore Ohoulhunj find Brojol'U 

Ohackrabartty, for the Opposite Party, 
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JUDGMENT. 

Stephen, J. —The facts of this case are as 
^llowe:—The plaintiff in a Small Cause 
Court suit, who shows cause as the opposite 
party to a Rule before us. was the consignee 
of four tins of oil forwarded to him from 
Dacca by the defendants, the present peti¬ 
tioners, on terms contained in what is known 
as an owner’s risk note. The defendants 
received the tins in good condition and 
carried them to Silchar, where they called 
on the plaintiff to take delivery. This he 
refused to do because one tin was cut open 
and partly empty, and another was quite 
empty but brought a suit for the value of 
the oil. The Court below decreed the suit 
on the ground that the Company’s servants 
were responsible for what had happened 
No evidence was given on either side to show 

how the two tins that were not full had been 
tampered with. 

This Court has granted a Rule calling on 

the opposite party to show cause why the 

decision of the Small Cause Court should not 

be set aside or modified on the grounds that 

the plaintiff was wrong in not taking delivery 

and was therefore, not entitled to the value 

of a 1 the four tins, and that the Court 

should have held that the onus was on the 

plaintiff to prove negligence on the part of 

the defendant, or that the loss of the missing 

oil was due to theft by the servants or agents 
or the defendants. 

The 8 rst ground has not been pressed 
before us. 

The second seems to ns to be amply cover- 
ed by authority. 

There is no doubt that the defendant Com¬ 
pany 18 a common carrier, and, therefore, 
flobjeot to the provisions of the Carriers’ Act 
1865, is in a different position from a Railway 

^ ander sections 
151, 152 and 161 of the Contract Act as 

far as the carnage of goods is concerned see 
Irrawaddy Flotilla Co , v. Bugwands (l). ’ Jta 
liability is, therefore, that of an insurer but by 
section 6 of the Carriers Act it can. subject to 

limit that 

liability, though by section 8 it will be liable 
for loss of or damage to arising “from the 
negligence or criminal act of thecanieror 
any of his agents or servants”. 

Section9 then enacts:-“in any suit brought 

G) 18 C. 620; 181. A. 1?1, 
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against a common carrier for the loss, damage, 
or non-delivery of goods entrusted to him for 
carriage it shall not be necessary for the 
plaintiff to prove that such loss, damage, or 
non-delivery was owing to the negligence or 
criminal act of the carrier, his servants or 
agents . The special contract in this case 
exempts the defendant Company from 
liability for any loss or damage of whatever 
nature or kind soever”, unless it has “arisen 
from the negligence or criminal act of their 
servants or agents”. 

In dealing with a case arising under the 
same Act, covered by a special contract in 
what are practically similar terms, where 
the goods in the possession of the bailee were 
destroyed by fire, Maclean, C. J., treated it, as 
a matter of course that the common carrier 
defendant mn&t disprove negligence; Mac- 
pherson, J., said “the effect of the 9th section 
of the Carriers’ Act is to make the loss ef 
goods evidence of negligence which the 
carrier must displace”: Trevelyan, J.^ held 
that the loss of the goods is prima facie 
evidence of the negligence or criminal act 
of the carrier, his servants or agents, and, 
therefore, if the carrier seeks to exempt him¬ 
self from liability, he must negative such 
prima facie evidence, that is to say, he must 
prove that the loss was or must have beeu 
occasioned otherwise than by the negligence 
or criminal act of himself, his servants or 
agents Chouimull Docgur v. The Rivers 
Steim Navigation Co. (2). 

The provisions of the Carriers’ Act seem 
to us to be quite clear and we find it impos¬ 
sible to distinguish the present case from 
that which we have just quoted. We have 
been referred to decisions relating to railways 
which seem to be decided on a contrary view 
but in view of the fact that a Railway Com¬ 
pany 13 not a comraoa carrier we cannot 
consider that they have any application to 
the present case. 

The result is that we hold that the case 
was rightly decided in the Court below as far 
as the question of onus is concerned. The 
Rule is, therefore, dismissed with costs, hear¬ 
ing fee two gold mohurs. 

Holmwooo, j. — 1 agree with my learned 
brother. I think that under the Carriers’ 

Act a prima facie case of ordinary care and 
caution must be made out by the defendant 
Company. 

(2) 2-4 C. 786 at p. 822; 1 C. W, X. 201. 
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The judgment in Sew Karan v. The 

East Indian Railway Company (3), clearly 
brings this out even in the case of the Railways 
Act and there is nothing in Sheo Barat Ram v. 
Bengal and North-Western Railwiy Go. (4) to 
affect the long course of decisions under the 
Carriers’ Act. 

I would, therefore, discharge this Rule as 
no evidence whatever was offered by the Com¬ 
pany. 

Rule discharged. 

(3) 19 Tnd. Caa. 242; 17 C. W. N. 635 note. 

(4) 15 Ind. Oas. 56; 16 C. ^Y. N. 766. 


ALLAHABAD HIGH COURT. 

Second Citii. Appeal No. 924 of 1912. 

March 26, 1913. 

Present: —Mr. Justice Rafique. 
NAKCHEDI AHIR and others — 
Defendants—Appellants 

versus 

RAM DAS RAI and others— PLAiNrtPFj 

—Respondents. 

Cit'd and Revenue Court—Jurisdiction—Suit for 
possession against rival cluiiiiants—One of zemin«lars 
also a party. 

Plaintiffs brought a suit to recover possession of their 
tenancy holding from certain persons who claimed 
that holding under the right of alluvial accretion. 
One of tho zemitxdars also was made a party to tlio 
suit: 

Held, that tho suit was cognizaDlo by the Civil 
Court. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated the 29th 
day of March 1912. 

Mr. Haribans Sahai, for the Appellants. 

Mr. (Jootnd Pers^ad, for tho Respondents. 
JUDGMENT.—The plaintiffs respondents 
Nos. 1 to 5 sued in the Court of theManeif of 
Mahmudabad to recover possession of 2 
bighas 2 biswns out of holdings 46/5 and 56/5, 
on the allegation that they were tenants of 
the said land from which they had been 
wrongfully dispossessed by the defendants* 
appellants, a year prior to the institution of 
the sail. Rupees 50 were also claimed by way 
of damages as price of crops forcibly taken 
away from the said land, by the defendants- 


appellants. The defendant-respondent 
No. 6, one of the zemindars of the village, 
was also impleaded as a defendant in the 
case. He did not oppose the claim. The 
defendants-appellants alone resisted it. They 
urged in defence that the land in suit, had 
accreted to their o.'cupaucy holding of 46/5 
by alluvion and that they alone were entitled 
to the said land. It was farther said that 
the plaintiffs had not been in possession 
within limitation and that the crops in 
respect of which damages were claimed had 
been sown by and belonged to the defendants- 
appellants. A further objection regarding 
jurisdiction of the Court to entertain the suit 
was also taken. It was stated in the written 
statement that the zemindar oi the village 
had brought a suit against some of the 
plaintiffs in the Revenue Court, under section 
58 of the Tenancy Act, for the ejectment of the 
latter from the land in suit. Nakchedi, 
defendant-appellant, intervened and at his 
request was made a defendant in the case. 
The claim of the zemindar was dismissed on 
the ground that Nakchedi was in possession 
of a part of the land in suit. No appeal was 
preferred from the decree of the Revenue 
Court which became final and hence the 
present suit was not cognizable by a Civil 
Court. The learned Munsif held that the 
plaintiffs respondents Nos. 1 to 5 had not 
proved their possession within limitation, 
that the defendants-appellants had acquired 
the land in suit by alluvial accretion, and 
that the crops grown on that land were 
grown by and belonged to the defendantg-ap- 
pellants. The claim was accordingly dis¬ 
missed. On appeal, the learned District 
Judge reversed the decree of the first Court. 
The defendants-appellants have come up in 
second appeal to this Court. Three points 
are urged in support of their appeal. It is 
argued that the suit of the plaintiffs-respond- 
ents Nos. 1 to 5 is not maintainable, inasmuch 
as they brought the suit against the persons 

who are said to have dispossessed them and 

against one of the zemindars also. The fact 
that one of tho zemindars had been made a 

party to the suit ousted the jurisdiction of 

the Civil Court. This objection was not taken 
in the lower Courts and is urged for the first 
time here. It is not quite clear how the 
mere fact of the zemindar being a party to 
the suit deprived the Civil Court of jarisdic- 
tion to decide the case. In the present case 
the plaintiffs-respondents Nos. 1 to 5 are no 
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Reeking to have the iiatare of their tenancy 
determined. They have admitted in the 
plaint, that they are tenants. Bat they seek 

to recover possession of their hoHiu^T from 

which they have been dispossessed hy the de- 
fendants-appellants who set np a ri^r^t to that 
holding: under the riffht of alluvial accrorion 
I do not think that this ohjeetion for the 
appellants has any force and I reiecfc it The 
second point for the appellant., also'relate., to 
theqneahon of jnrisdiction. It i.s said that 
the decision o the Revenue Conrt, dated 
larch 27th, 1911, determined the atatna of 

and that the present claim i.s an attempt to 
get ronnd a decree of the Revenue Court. On 

M ror 27 th Court judgment of 

March 27th 1911, it appears that one of the 

urmn^ars of the village broughi a salt against 

Anmol Rai and other., for their ejectment 

the defendant, ,n that suit were mere tenant,- 

^t-will. Nakchedi, the defendant-appellant 

o.rn In intervened, on the 

ground that a part of plot Xo. .5C''5 had accret- 

it'rjintrd eo^nr°' 

with the zem{n,lar, but Xaicchedi ,t,ooT"ouT 

t “le Tehsildar it was 

found that he (Nakehedi) was in possession of 

part of plot Xo.56/5. The Assistant Collector 
accepted the report of the Tehsildar and dis- 

t”h'"rw suit on the ground 

that Nakehedi had not been sued originally 

as a defendant but had been brought^ the 

record at h.s own request. It i, clear from 

hese facts that the Assistant Collector did 
not decide the rights of any party by the 

judgment of March 27th, 1911. As has al- 
ready been said above, the plaintiffs in this 

case did not seek to have the nature of their 

tenancy determined; they want posses.sion of 

fully dispossessed. 1 do not see how the 

judgment of March 27th, 1911, deprives the 

Civil Courts of the jurisdiction to entertain 
the present snit. The last argument for the 
appellant is that the evidence on the record 
satisfactorily proves the usage of alluvial ac 
cretion. It is useless to discuss that evidence 
on the face of the finding of the learned 
Judge that the plaintiffs-respondenls Nos 1 5 
have been in po.ssession of the land in suit 

for 15 or 16 years. They have, therefore a 

nifht to be matntained in that possessTon! 
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The appeal, therefore, fails and is dismissed 
with costs including fees in this Court, on the 
higher scale. 

Appeal dismissed. 


PUN.IAB CHIEF COURT. 

Civil Revision Petition Ko. 1902 of 1911. 

March 81. 1913. 

Present: —Atr. Jasfice Shah Din and 
Ifr. JnsHcp Scot.!-.Smith. 

RAMJI DAS AND COMPANT —Defendants 

—Petitioners 

xf>y’gflg 

Sheikh MUHAMMAD RAMZAN— 

Pi AINTIFF — Rf.SPOvDEn'T. 

Pnnniyal nml ngenf—Linhifihjof principal to pay 
agent g hotel hill when fraveUing on principiVs husinegs 
Agent to be paid by roinmis<ion on orders^Xo /ttipti. 
lafton to pau hotel bilh Xo liability—Decree by prin- 
cipnlfor vahieof h{^ gool< left by agent in hotel. 

In tho abiienco of a stipulation tlmt the principal is 
to do ray hts commission acrent’s hotel hills when Iio is 

travolliujr on business, the money spent bv him in 

board and lod^inff cannot be said to haro been inci. 
dental to carryim? on the business of his principal. 

Xho obtaininjr of a (Iccroo by the principal against 
tho hotel-keeper for the value of their goods left bv 
the agent at the hotel does not affect tho question of 
their liability to pay the hotel bill incurred bv their 

agent. 

fCdmundg V. Bnghall, h. .J. Q. B. 20; L. R. h Q. 
R- .)<; 12 Jnr. (n. s.) i4M2, referred to. 

Petition, nnder section 25 of Act IX of 

1887, for reviAsion of fthe order of the Jadpe 

Small Cause Court, Delhi, dated the 29th 

May 1911, decreeing plaintifl’s claim. 

Bala Djirga Das, for the Petitioners. 

Pandit Jowala Paysliad, for the Respond¬ 
ent. 

JUDGMENT.—The facts which have led 
to this reference to a Division Bench were 
given in the referring order of the learned 
Chief Judge of May 25th, 1912. 

We have examined the aathorities men¬ 
tioned in this order and find that they 
^ not at all help the plaintiff-respondent, 
what was held in Edmmids v Rushell (1) 
was that an agent must be taken to have 
had authority to do whatever was necessary 
or incidental to carrying on the business, 

and drawing and accepting bills was in¬ 
cidental to it. 


/Voo ^ 1 Q- 97; 12 Jar. (.N. 

6 */ oo2« 
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We find from the flpreerapnt, between 

pefcitionera-defendants and R. D. Sethi, their 
agent, that the latter was to be paid by a 
commission on orders and was allo.ved his 
Railway fare and Rs. 30 a month for incidental 
expenses such as coolie and carriage hire, 
etc There was no stipulation that detend- 
ants-petitioneis were to defray his hotel 
hills when he was travelling on their busi¬ 
ness. The money spent by him in board 
and lodging cannot be said to have been 
incidental to carrying on the business of 
his principals. The hotel bill includes a 
large item for carriage hire, and yet accord¬ 
ing to the agreement that had to be 
hy U. D. Sethi out of the sum of Rs. 30 a 

month allowed him by the firm. 

It is argued that because the defendants 

obtained a decree against the plaintiff-res¬ 
pondent for the value of implements of 
sport left by (ho agent at the hotel, therefore, 
in equity they should pay the hotel bill. 
We are unable to accept this argument. 
Prima fncie defendants were entitled to 
that decree, but whether they were or rot 
it. does not affect the question of their 
liability to pay the hotel bill incurred by 

their agent. 

Plaintiff-respondent's claim is not sup¬ 
ported by any authority and we consider it 
to be quite unreasonable. We accept the 
petition for revision and setting aside the 
decree of the Small Cause Court dismiss 
plaintiff-respondent’s suit with costs m both 

CoQTta. ^ „ , 

Petition allou’ed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 4176 and 4320 

OF 1910. 

March 18, 1913, 

Present: —Sir Richard Harington, 
Bart., and Justice Sir Herbert Carnduff, Kt. 

Maharaj'.i RAMKSHWAR SINGH 
Plmntiff —Appellant 
versus 

MOHENDRA NARATN KOER — 

Dffkndant— RkSFO'^DENT. 

Rond f'eitH Return -Rent appearin I inreturn^Rc- 
^overu oj higher rent if posme-itr^lalce in return - 
Z'l LJ Act ax B. C. oj mO). «. 20-Rcnt i„c 
before filing of return. 


Xo laa.Uor.l is cntitlo.’ to recover any ^ 

land at any higher ralo than is tnciitionoil mtlie Road 
CeVs Retuni fJr .ndi land, even if tljo entry as to 

rout in the return be a misfak-, or d the icnb kll 

duo before the letiun was made. 

Appeals from the decrees of the Additional 
Sub-Judge of Dirbhanga. dated September 
15t,h. 1910, modifying and reversing those 
of the first Munsif of Madhubiui, dated 

August 21st, 1909. 

Ur. Posh Fehtrif Ghosh and Baba Lochmi 
Narain Singh, for the Appellant. 

Baba Oonedi Datt Singh, for the Respond¬ 
ent. 

JUDGMENT. 

HiRivOTON, J.—These are appeals on be- 
half of the plaintiff in two rent suits which 
were denlt with by the lower Courts in the 
same judgment. The lower Appellate Coart 
modified the jndgment of the Court of first 
instance holding that the phintill was not 
entitled to recover higher rent than what 
appeared in the Road Cess Return which was 
made in respect to his holdings. The learned 
Subordinate Judge applied the provisions of 
section 20 of the Road Cess Act. It appears 
to me ih^t prima facie that section was ap- 
plicable and that there was no obvious way 

of getting out of the ditnculty which was 
created by the Road Cess Return showing a 
smaller rent than what the plaintiff claimed 

in the suits. , tt i -i 

Two points are taken by the learned \ akil 

for the appellant. One is that there was a 
miatake in the entry in the Road Cess Return. 
As to that there are dilBculties in point of 
fact as well as in point of law. 1 he per¬ 
son who verified the Road Cess Return was 
not called for the purpose of showing how 
the mistake arose and explaining if there 
was any mistake, moreover, if there was a 
mi.stake, that does not seem to take the 
case out of the provisions of section AO 
of the Road Cess Act, which is very precise 
and explicit in its terras. The other point 
taken is that part of the rent fell 
due before the Road Ce.ss Return was made; 
but section 20 sub-clause (4) seems to meet 
that case and it precludes the plaintiff 
from suing for and recovering rent at any 
hirher rate tha.i is mentioned in tbe Road- 
Ce^ss Return. In ray opinion, the Judge of the 
lower Appellate Court was right iii the vew 
which he took of the law aud, consequently, 
these appeals must be dismissed with costs. 
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The cross-objection in Appeal No. 4176 not 
being pressed is dismissed. 

Carnddkf^, J. —I agree. 

Appeals dismissed. 
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ALLAHABAD HIGH COURT. 

Skcosd Civil Appeal No. 9i9 of 1912. 

March 17, 19J3. 

Present: — Mr. Justice Banerji. 

MUMTAZ ALI— Defendant—Appellant 

versus 

KASIM ALI— Plaintiff—Respondent 

Partnerthip-One partner opening a rival hnsincis 
—Injunction—Contract Act (IX of 1872J, s^. 257 259 
—Specific Relief Act (I of 1877), .«s. 54 .50 ( 0 — 

tivil Procedure Code (Art V of 1908; O VT i ■* 
Amendment of plaint. . - , . < 

Where ono of the two partners carries on a rival 
business in competition with and to the prejudice of 
the partnership, the other partner is entitled to an 
injunction restraining the former from carrvinrr on 
the rival business, ‘ ® 

The amendment of a plaint may be allowed to avoid 
multiplicity of actions. 

Second appeal from the decision of the 
Additional Judge of Bareilly, dated the 
24th of April 1912. 

Dr. .S. G. Banerji^ for the Appellant. 

Mr. Sham Nath Mushran, for the Respond¬ 
ent. 

JUDGMENT.—The parties to the suit, 

out of which this appeal has arisen, are 
brothers. The plaintiff holds a ehare in 
the zemimlari of the village and the defend- 
ant holds some cultivatory lands. They 
entered into a partnership to carry on a 
market and a fair and to maintain an inn 
for the convenience of persona resorting to 
the market. For this purpose, they exe- 
cuted a document on the 18th of January 
lyil, by which it was agreed that the 
market, the fair, and the inu would be 
J^ointly carried on, each brother doing his 
best to promote the business of the 

partnership. There was no speciffc covenant 
in this document that the defendant should 
not carry on any other business in the 
neighbourhood. The plaintiff brought the 
s^iTi^ bn JiKr a’lihgatibu- that the 
defendant had pulled down a part fc^e 

icn which stood on his cultivatory hoboing 
and had begun building shops thereon {q 
order to set up another market and he 
prayed either that the contract q£ 
partnership be rescinded or that iu- 

junction be issued to the defendant rg^tj-ain- 
ing him from carrying on a rival market 


to the prejudice of the market in which 
the parties were partners. After the 
institution of the suit, the plaintiff filed 
an application stating that the defendant 
had removed the market, which be bad 
begun to set up, to another patU in the 
village and was carrying it on in partnership 
with another person and that the injanction 
should restrain him from carrying on and 
maintaining that rival market also. He 
prayed for an amendment of the plaint. 
Ibis prayer was granted, but I find that 
the amendrnent was not embodied in the 
plaint. This is an irregularity and omission 
to which the attention of the Court below 
should be drawn. Issues were framed and 
the case went to trial after the amend¬ 
ment granted by the Court and the Court 
of first instance made a decree for an 
injunction restraining the defendant from 
carrying on a rival market. It dismissed 

the claim for rescission of the partnership 
contract. 

This decree of the Court of first in¬ 
stance was affirmed by the lower Appellate 
Court. 

The defendant has preferred this appeal 
and ,fc ,3 first of all contended on his 
behalf that the amendment sought ought 

allowed, that the plaintiff 
added a new cause of action, which had 
come into existence after the institution 
of the suit and that upon this cause of 
action the plaintiff ought not to have been 
permitted to go to trial. It seems to me 
that the provisions of Order VI, rule 17, 
of the Code of Civil Procedure, are wide 
enough to allow of an amendment of this 
nature, specially as in this case the amend¬ 
ment was made before the parties actually 
wen to trial. The result of not granting 
the amendmenc would have been a multipli¬ 
city of actions and this it is apparently the 
object of the rule referred to above to 
prevent. By the amendment the real 
questions iu dispute between the parties 
could be determined and relief adequately 
granted without resort to further litigation, 
i, therefore, disallow the first objection as to 

the amendment allowed by the Court of 
nrst instance. 

The^ real question in the case is whether 
an injunction could be granted in a case 
of this kind. Section 257 of the Contract 
ct provides that partners are bound to 
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carry on the basineas of the partnership 
for the common object of the partnership 
and to be jnst and faithful to each other» 
and by section 259 if a partner without the 
knowledge and consent of the other partners 
carries on any business competing or Inter¬ 
fering with that of the firm, he must 
account to the firm for all the profits made 
in auch business and must make compensa¬ 
tion to the firm for any loss occasioned 
thereby. Therefore the defendant, whose 
duty as the plaintiff’s partner is to carry 
on the business of the partnership f>r the 
greatest common advantage of the partner¬ 
ship, may be liable to the plaintiff to 
account for the profits made by him in the 
competing firm or to make compensation 
to the plaintiff. la that the plaintiff’s only 
remedy or is he also entitled to restrain 
the defendant from carrying on the rival 
shop, which according to both the Courts 
below could only be carried on to the 
detriment of the market in which the 
parties are partners ? The learned Counsel 
for the respondent has relied on a pa'^sage 
in the Tagore Law Lectures on Specific 
Relief by Dr. Banerjl, page 773, which is 

to the following effect: — 

'‘Partners, therefore, even in the absence 
of express covenants may be restrained from 
engaging in another concern of such a 
character as will necessarily give rise to a 
conflict of interests.” In support of this 
proposition the learned author refers to the 
case of Glassington v. Thwaites (1). In^ that 
case Vice-Chancellor Leach observed:— The 
principles of Courts of equity would not 
permit that parties bound to each other 
by express or implied contract to promote 
an undertaking for the common benefit, 
should any of them engage in another 
concern, wliich necessarily gave them a 
direct interest adverse to that undertaking”. 
It is thus clear that one partner can 
restrain another from carrying on business 
in rivalry with the partnership when that 
business conld only be carried on to the 
detriment of the original business. It is 
true that under section 56 of the Specific 
Relief Act, clause (i) an injunction shonld 
not be granted when equally efficaciou.s 
relief can be obtained by any other usual 
mode of proceeding and it is contended by 

(1) 1 Sirn & St. 124; 1 L. J. (o. s ) Ch. 113; 21 R. 
R. 163; 67 Eng. Rep. 60. 


the learned Counsel for the appellant that 
as the plaintiff may recover profits or 
compensation under section 259 of the 
Contract Act an injunction should not be 
granted. Section 5d, clause (e), liowever, 
provides for the issue of a perpetual in¬ 
junction where such injunction is necessary 
to prevent a multiplicity of judicial pro¬ 
ceedings. Although the plaintiff may claim 
profits or compensation, that would lead to 
multiplicity of proceedings. If tiie defend¬ 
ant’s rival market be continued, the 
plaintiff would have to bring an action 
every year for the profits of that year. 
The ca. 9 e o( Wfutionoi Chenu'c-il Oompiny v. 
H'lrdmati (2), cited by the learned Counsel 
for the appellant, has, in my opinion, no 
bearing on this case. Tlieie the defendant 
was a manager, who entered into a covenant 
to render service to the plaintiff’s firm, 
which is not the case here. The present 
caie is that of one of two partners carrying 
on a rival business in competition with, 
and to the prejudice of, the partnership. 
In such a case it seems to me that the 
plaintiff is entitled to an injunction re¬ 
straining the defendant from carrying on 
the rival business and, therefore, the decree 
of the Court below is correct. 1 dismiss the 
appeal with costs. 

Appeul dismissed. 

(2) (1891) 2 Cli. 410; 6*) L. J. Ch. 428: 01 L. T. 710; 
39 W. R. 433. 


CALCUTTA HIGH COURT. 

Skoond Civil Appeal No. 3106 0¥ 1910. 

February 13, 1913. 

Pr€ 5 en^—Justice Sir Richard Harington. 
Bart., and Justice Sir Herbert Carnduff, Kt. 
SAGAR MAL—Plaintikp—Appellant 

versus 

BHUDAN SAHU and another —Defendants 

— Respondents. 

Bill of exchange—F<iUure (o prove presentment — 
Decree against endorsernid drawei—Appeal bg eridoiser 
only — Dismissal of suit against both defendants though 
di-'i^wer not party to appeal, whether right—Civil Proce- 
dure Code (Act V of 1998^, O. XU, r. 33 

\ suit was brought by the oiulorsee of a bill ot ex¬ 
change against the endorser and the drawer. The 
nlaintiff failed to prove presentment, but nevertheless 
he got a decree. The endorser only appealed, tho 
drawer not being a party to tho appeal, Tho Appel- 
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late Court dlsmisped tho whole 5?ult against both tlto 
defendants: 

Efe/d. ihat as proof of presentment was essential 
to the plaintirt’s case before he could recover judgment 
against tho drawer, the jmlgment dismissing tho 
whole suit was ri^'lit notwithstanding that tho drawer 
who did not appeal, benefited tliereby. 

Appeal frDm the decree of the Sub*Judge 
of Darbhatiga, dated June 27th, 1910, revers¬ 
ing that of the first Muiisif of that place, 
dated May 11th, 1909. 

Dr. Rash Behnry Ohose and Baba Laclimi 
l^arnin Singh, for the Appellant. 

Dr. Dwarka Nath Miffer^ and Baba 
Chandra Shehhar Banerjee, for the Respond¬ 
ents. 

JUDGMEXT,—Thia appeal arises oat of 
an action which was brought by the endorsee 
against the endorser and the drawer of a 
bill of exchange. At the trial the plaintiff 
failed to prove presentment. The Court of 
first instance nevertheless gave him a judg¬ 
ment, and that judgment was reversed by 
the lower Court of Appeal. But in the lower 
Court of Appeal, the only appellant was the 
endorser, the other party, the drawer, not 
being a party to the appeal, and the point 
taken before us in this Court is that tlie 
judgment in favour of the plaintiff ought at 
any rate, to stand against that party who 
did not appeal to the lower Appellate Court. 
In our vie^v the judgment of the lower 
Appellate Court is right. The lower Appel¬ 
late Court found and, indeed it was admitted, 
that the plaintiff had not proved presentment 
and that was essential to his case before he 
could recover judgment against tlie party 
who did not join in the appeal. The plaint¬ 
iff not having proved what ho had to prove, 
the judgment must go in respect of both 
sets of defendants. For these reasons, we 
think that the judgment of the lower Appel¬ 
late Court dismissing the suit is right, not¬ 
withstanding that one of the parties, namely, 
the party who did not appeal to that Court, 
benefits thereby. The appeal is, therefore, 
dismissed. The defendants, first party, 
respondents, who have appeared in this 
Court, are entitled to their costs against the 
appellant. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execotion First Appeal No. 253 op 1912. 

March 26, 1913. 

Present. —Mr. Justice Banerji and 
Mr. Justice Ryves. 

KRISHNA RAO AND ANOTHER — DeCRES- 

nOLDBXS—AppELL.i NT3 
versus 

DANKAR RAO and other? —OiJ/ECTJft3 — 

Respondents. 

Cit'd ProreJure Co>le (.4c^ V of 190S), s, 53—Co.d« in 
partition suit ogain.-tf f tfher—Linbilitij o/ soti—Assets 
in the hands of the son. 

Irx a partition suit, costs were awanlecl against one 
-I- After tlio ilocreo, A. died. Tlio dooroe-holder 
proceeded to execute the decree for costs and attack- 
ed the share which had fallen to .1. at tho partition 
but whicli after his death had passed into the hands 
of his sons: 

that the sons were li-xble for tlie costs and 
the property in their hands was liable to attachment 
umler section 53 of the t.’ivi! Procedure Code. 

Execution first appeal from the decision 
of the Subordinate Judge of Mainpuri, dated 
the 20th of April 1912- 

^Ir. Rcti'nle Rehari, for the Appellant. 

The flon’ble Dr. Sunder IjhI (with him 
Mr. Batipu)^ for the Respondents. 

JUDGMENT.— The decision of the Court 
below in thi.s case is clearly erroneous. 
A decree for partition was passed against 
Riraa Rao, tne fatlier of the re.spondents, 
and in that decree cjst.s were awarded to 
the appellants against him. After decree 
and before it was executed Rama Rao died. 
Thereupon the decree-holders took out 
execution against the respondents as the 
legal representatives of Rama Rao and 
applied for attachment of certain property 
which had fallen into the share of Rama 
Rao under the partition. The respondents 
objected to the attachment and sale of 
this property and this objection has been 
allowed by the Court below. In view of 
the provisions of section 53 of the Code 
of Civil Procedure the decree-holders were 
entitled to proceed against the property 
which they sought to sell. The debt was 
a debt which the respondents, as the sons 
of Ram Rao, were liable to pay. It was, 
as we have said abov’e, the amount of costs 
awarded against Rama Rao in a partition 
suit. For such costs the sons of Rama Rao 
were liable and, therefore, under section 53 
the property, now in the hands of the 
re'^pondents, must be deemed to be the 
property of the deceased which has come 
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into their hands as his legal representatives. 

We allow the appeal, set aside the order 

of the Court below and send back the 

case to that Court with directions to proceed 

with the execution of the decree as 

for in the application for execution. The 

appellants will get their osts of this appeal 

including fees on the higher scale. 

Appeal alloived. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1037 of 1911. 

March 26, 1913. 

Present:—^ir. Justice Shah Dm and 
Mr. Justice Scott-Smith. 

Musammat THAKRl— Defendant- 

Appellant 

V 

terfiits 

GURDIT SINGH and oniEiis—P laintiffs, 
KHEWAN SINGH and others— 
Defendants—Resionoents. 

Custom—Cnchasiity of widowed mother—Poifeiture of 
estate—Pleadings—Appellate Court incompetent to 
allow nciu case to he set up in appeal. 

Umler the Customary Law of the I unjab, as under 
Hindu Law, tho unchastity of the widowed mother ot 
a deceased proprietor, who is iu possession of hia 
estate on a lifc-tenure, does not work a forfeituro ot 

hof interest in tho estate. _ r i 

Where tho plaintiff sued for possession ot the laud 
held by a female holder on a life-tenuro on the 
irrouiul that by her unchastity she forfeited her 
life-cstato, tho Appellate Court is not justihed in 
decreeing tho claim upon the ground that tho perma¬ 
nent connection formed by tho woman with a 
paramour amounted to a remarriage under tho 

Customary Law. . 

Second appeal from the order of the Uivi- 
hional Judge, Hoshiarpur Division, dated the 
16th June 1911, reversing that of the Munsif, 
lat class, Hoshiarpur, dated the 12th Decem¬ 
ber 1910, dismissing the claim, and remand¬ 
ing the case to him for decision as to the 
validity of Thakri’s alienations. 

Lala Bhagat Ram Agarwal, for the Appel¬ 
lant. 

JUDGMENT.— The facta are fully stated 
iu the judgments of the Courts below, Ihe 
plaintiffs came into Court upon the allega¬ 
tions that Musammat Thakri had become 
unchaste after the death of her husband, Rur 
Singh, 21 years ago; that she had been living 
with one Sundar Singh, uterine brother of 
Rur Singh, and had had several children 
by hicQi and that after the death of her 80U| 


Dalipa, si.’c years before siiif, she bad taken 

possession of tbe land left by Inm; 

these allegations tbe pla.ntiffs claimed that 

rhakri bad by reason of her 

nnchastity forfeited her ngbts in the land in 
dispute and that they (the plaintiffs) were 
entitled to take possession of it I he plaint¬ 
iffs’ ground of claim was not that Musammat 
Thakri had effected re-raarriage and that it 
was in consequence of a re-marriage that she 

bad forfeited her life-estate. 

It seems to us that upon the pleading.s of 
the parties the Munsif took a correct view of 
,he case, holding that Miis.imiiiuf lliakri had 
succeeded to the land in dispute as the 
mother of her son, Dalipa, and uot as the 

widow of Kur Singh, and that even if she 
bad become unchaste, as alleged by the 
plaintiffs, her nnchastity did not work a 
forfeiture as it might have done it she were 
in possession ot the land as the widow o 
Kill Singh. In our opiinou, the Divisional 
.ludge was not justified iu treating t''® 
tiffs’ suit as one brought on the ground that 
Musammat Thakri had lost her rights lU her 
late husband’s estate by reason o lier perma- 
nent connectiou with Sundar Sri.gb which 
amounted to a re-marriage under the Cus¬ 
tomary Law. This was not the plaintiffs case 
in the first Court, and the claim should not 
have been decreed upon that basis. Dal 
Singnv. Viui tl), Vadammal V. 1 ediiueiynfla 
MMiar (2) are authorities for the 
view that under Hindu Law the un- 
chastity of the widowed mother of a de¬ 
based proprietor. who is iu possession 
of bis estate on a life-teiiure, does 'vor^ 

a forfeiture of her luterest in that estate, 
and we know of no ‘^"‘hority aymg down 
the contrary rule for agncultura tribes 
governed by the Customary Law in this I ro 


'^'"we accordingly accept this appeal, and 

setting aside the order of remand of the 

lower Appellate Court we restore the decree 

ot the Muusif with costs throughout. 

Appeal allowed. 

(1) 32 A. 155; 7 A. L. J. 80; 5 Ind Cas^ 521 
{ 2 ) 31 M. 100; 18 M. L. J. *0; 2 M. L. T. u33. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No, 746 op 19*12. 

March 13, 1913. 

Pre5en^:—Justice Sir Henry Griffin, Kt,, and 

^Ir. Justice Chamier. 

PHAGGU ilALL—D efendant—Appellant 

Vt^rsus 

BABU UAL-Plaint.fp — Respondent. 

^ stone foy hnlldiny purpo.e-Stonc 
fit for the puriKjse-Duty of purchaser to return 
the stone at his on'n exjtense. 

Where .1. refused to take deliverv nf r*A,.^a;.A 
supplied to Mm by n. for purposes of boil W oXe 
Kroun, that .t ,vas ,.ot Kt for the purpose it "va" not 

Secoud appeal from the decision of the 
1 ^ Mr. Silal Fraihad Ohose, for the Appel- 

JUDGMENT.—The plaintiff in this case, 

who 18 respondent here, agreed to supply 
the defendant with stone for building 
purposes; the stone was delivered at Karnal 
but on examination it was found to be 
who ly unsuitable to the purposes for which 
It was supplied. The defendant then brought 

and obtained a decree for a refund of the 

plaintiff nas now brought this suit asserting 
that It was the duty of the defendant to return 

the stone to him. The defendant's plea is that 

m ‘0 the expense 

and trouble of returning the stone and that 

It was the business of the plaintiff to take 

ttie stone away if he was so minded. The 

case appears to be covered by a decision of 

the Court of Common Pleas in England 

in the case of Orimoldby v. Wells (1) We 

hold that it was not the duty of the defend- 

ant to return the stone and that the plaint. 

Iff has no cause of action against him. It 

was sufficient for the defendant to notify 
to the plaintiff that the stone was lying at 
Karnal at his risk. That and more tLn 
-bat has been done by the defendant in the 
present case. The decision of the lower 
Appellate Court cannot be supported. We 
allow this appeal, set aside the decree of 


WARTAU 8IN«H v, JIWAN flINaH. 

the lower Appellate Court and dismiss the 
plaintiffs suit with costs in all Courts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1112 op 1911. 

March 27, 1913. 

PresenU-Mv. Justice Shah Din aud 
Mr. Justice Scott-Smith. 
WARYAM SINGH AND otherj—Plaintifpj 

—Appellants 


i. C.V.‘’2S3.^’ L. 


versus 

JIWAN SINGH AND anotuer^Dependanfs 

— Respondents. 

Custom-Adoption-Adoption of onhj son-Burden 

0 } proof as to invalidity of adoption 

tiea’ prevails in the par- 

tion is iiivTi; I provinj' that a particular adop* 

Hrunorib ^ “"y ■■estrictive custom 

ed^.e r?/ll^’ "“'’ali-l objection that the appoint- 

:£—■ i £, -Sr/ nS: 

lowed” '"■ !'• not fol. 

Second appeal from the decree of the 
the'^'-Ti'^ri Division, dated 

Muneif 1st class, Ludhiana, dated the 15tn 

° Mr™ w" plaintiffs’ claim. 

Mr Harris, for the Appellants. 

‘’’® Respondents. 

plamtiffs-appellauls to sot aside the adoption 
responde^.^™®^ Singh, defendant- 

Sirjb'rb’®^-^'’?.™”'’® ®®*“‘®<1 ‘o Jiwan 

is th T '"•’o, moreover. 

The r f n “ Sapuran Singh. 

decreed the claim holding 

Ham genuine adoption of 

be ?n IM adoption would 

dadge after remanding the 

dity of'th of the factum and vali- 

clafm^ and dismissed plaintiff^s 

thTs CourL^ ® 

and^rrof fcbe registered deed of adoption 
and Jiwan Singh's declarafcioa io Court, ife 
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would be difficult to find against the f ictuyn 
of adoption and having regard to plaintiffs 
admission of 12tb July 1910, their Counsel 
has not now argued that there was no 
adoption. Seeing that plaintiffs brought this 
suit within three months of the execution of 
the deed of adoption there has not been time 
to see whether Jiwan Singh by subsequent 
treatment showed that he had a real inten¬ 
tion of adopting Harnam Singh. 

The only point argued before us was 
whether the adoption was invalid, Harnam 
Singh being the only son of his father. 
There can be no doubt that the custom of 
adoption prevails in the parties’ tribe, they 
&re QilJats, this being so, the emus of 
proving that the adoption is invalid by rea¬ 
son of any restrictive custom lay upon the 
plaintiffs as pointed out by this Court in 
Khiizana v. Knhan (1). Ordinarily, it is no 
valid objection that the appointed heir is the 
only son of his natural father, see Article 38 
of Rattigan’s Digest. According to Hindu 
Law such an adoption is valid. Balusu 

Qurulingoswomi v. Sti BqIusu Rdmoliksh^ 
mamma (2). 

In Tcja Singh v. Sachet Singh (3) there 
was a finding by the lower Courts that such 
an adoption was invalid, but this point did not 
come up for decision before this Court. The 
onus in that ease was laid upon the adopted 
son to prove the validity of the adoption, 
whereas according to the more recent rulings 
the onus is on the person who says such an 
adoption is invalid. 

Appellants have certainly not discharged 
the onus for they have not cited a single in¬ 
stance where such an adoption was set aside. 
We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 

(1) Civil .Appeal No. 722 of 1907« 

(2) 21 A. 460; 22 U. 398; 26 T. A. 113. 

(3) 33 P. B, 1872. 


ALL4HABAD HIGH COURT. 

Second Civil Appeal No. 1107 op 1912. 

March 27. 1913. 

Present: — Mr. Justice Banerii. 

ISMAIL JOLAH A —Defendant- 

Appellant 

versus 

JAG ANN AT H — Plaintiff—Respondent. 

Hindu idow —Alien'itioti —So loijal neccsi*itg 

—Reversioner (xttcAttnij (he deed of transjer —Co/is't’nf — 
Estoppel-—PresHniption from ivitnessing <i docunicnt — 
Reversioner dijing dnnnij pendeneg of suit —Legal repre 
<enttitii'es, right of. 

A tliiuhi witlow ill possession of her husband's 
estate as his heir has power, apart from legal neces¬ 
sity. to alienate the estate with the concurrence of 
the reversionary heirs so as to bind the persons who 
are the next reversioners when tlie succession opens 
out on her death. 

Jiairangi Singh v. ildiwkiii nika Dukhsh Singh, 30 A. 1, 

3 M. L.'r. I (P. I'.); 12 kWV.S. 74; 9 Honi. L.K. 1348; 

6 C. L. J. 766; .) A. L. J. 1; 3'> f. A. 1; 17 M. L. J. 60o. 
followeil. 

The fact of a person witnessing a document 
raises a strong pres'.iniption that he was aware of the 
nature of the transaction which lie uas witnessing. 

If certain persons are brought on the record as the 
legal representatives of a deceased reversioner, suing 
for possession of land alienated by a widow, and it is 
found that the latter was estopped from maintaining 
the suit, it is not o|>en to tlie legal representatives to 
dispute the validity of the sale in that suit in their 
own right. 

SecDud appeal from the decision of the 
Diatricb Judge of Ghazipur, dated the 11th of 
June 1912. 

Mr. .11. hhnq Khan, for the Appellant 
Mr. Mohan Lil Sandal, for the Respondents. 
JUDGMENT.—This was a suit brought 
by Mahabir Rai, the reversioner to the 
estate of one Bhirgu Nath Rai, to recover 
poisession of a house, part of which was sold 
to the defendant by the widow of Bhirgu 
Nath Rai on the 24th of August 1907. The 
suit was brought after the death of the 
widow on the ground that the transfer was 
without legal necessity and that it was, 
therefore, not binding on the reversioner. 

The Court of first instance found that the 
widow borrowed money from the defendant- 
appellant from time to time and made an 
oral sale of the property in his favour 11 
or 12 years ago, and in pursuance of this 
sale, the defendant-appellant re-built two 
of the rooms in the house, that subsequently 
in 1907, he obtained a sale-deed from the 
widow and that Mahabir Rai, who brought 
this suit, consented to the sale and wit¬ 
nessed the sale-deed. On these findings, that 
Court held that Mahabir Rai was estopped 
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from disputing the sale and dismissed the 
claim in respecb of that portion of the 
house which was comprised in the sale. It. 
decreed the claim as regards the remainder of 
the house. 

The plaintiff appealed to the lower Ap¬ 
pellate Court and upon his appeal the 
learned Subordinate Judge decreed the whole 
of the claim. He says in his iudement 
that no legal neces.aity was proved, the mere 
fact of his signing the sale-deed as a witness 
did not estop Mahabir Rai from disputing 
the sale and maintaining the suit. He 
was of opinion that as no necessity for the 
sale was mentioned in the deed, it could not 
be urged that Mahabir by attesting the deed 
admitted the existence of legal necessity. He 
also was of opinion that there was “no good 
evidence to show that Mahabir gave his 
consent to the transfer.'’ 

It is contended on behalf of the appellant 
that if Mahabir consented to the sale, he 
being the next reversioner, the sale would 
be a valid one apart from legal necessity. 
This contention is supported by the ruling 
of their Lordships of the ^^rivy Council in 
Bojrarigi SSingh v. MarnAarnika Bakhsh Singh 

(1). In that case, their Lordships held that a 
Hindu widow in possession of her husband’s 
estate as his heir had power, apart from 
legal necessity, to alienate the estate with 
the concurrence of the reversionary heirs so 
as to bind the persons who are the 
next reversioners when the succession opens 
out on her death. If Mahabir Kai, who was 
the sole reversioner, at the time of the 
sale, assented to it, he could not maintain 
the present suit and dispute the validity of 
the sale. As I have said above, it was found 
by the Court of first instance, and this find¬ 
ing has not been dissented from by the lower 
Appellate Court, that the widow of Bhirgu 
Nath Rai transferred the property to the 
appellant and allowed him to re-build the 
house 11 or 12 years ago, and that sub¬ 
sequently the appellant took a sale-deed 
from her in 1907. To this sale-deed Mahabir 
Rai was an attesting witness. The fact 
that he was, as found by the Court of first 
instance, the sole reversioner, and that he 
lived in the neighbourhood of the house in 
question, clearly shows that he was aware of 
what the widow had done, and there can be 

(1) 30 A. 1; 3 M. L. T. 1 (P. Cj; 12 C. IV. X. 74 . 

0 Bom. L. R. 1318; 6 C. L. J. 766; 5 A, L. J. 1; 35 1. 
A., li 17 M, h. J. 605. 


no doubt that when he witnessed the sale- 
deed he knew what the transaction was and 
that he consented to the widow’s act. Hav¬ 
ing regard to the conditions in life of the 
people of this country, the fact of a person 
witnessing a document raises a strong pre- 
sumptiorr that he is aware of the nature of 
the transaction which lie was witnessing. 
This presumption it lay on .Mahabir Rai to 
rebut. This was not the case of a person 
who merely attested the fact of the execu¬ 
tion of a deed by another. In this case it 
w’as the reversioner who was witnessing a 
sale-deed e.xecuted by a widow after whose 
death be was to succeed to the property and 
it is manifest that his signature to the sale- 
deed was obtained in order that it might 
be evidence of hi.s assent to the transaction 
Thi.s case is similar to that of Mohar Misir 
V. Bishamhha}- \tisir (2) and some of the ob¬ 
servations made in tiie judgment in that case 
fully apply to this case. 

Having regard to the facts I have 
already mentioned, namely, that the defend¬ 
ant re-built the house several years ago, 
that Mahabir Rai who lived close by was 
fully cognizant of what was done and that 
with this knowledge he witnessed tlie sale- 
deed executed by the widow of Bhirgu Nath 
Rai, the inference is irresistible that ho 
assented to the transfer made by her. He 
was, therefore, estopped from maintaining 
the piesent suit. It is true that he died 
during the pendency of the suit but the 
respondents were brought 011 the record as 
his legal representatives. They did not 
bring the suit in their own right, and, 
therefore, it is not open to them to dispute 
the validity of the sale. The learned Vakil 
for the respondent referred to the case of 
Lala EupNornin v. Gopal Debt (3). That 
case, in my opinion, has no^ bearing on the 
quesTon before me. It is clear from the 
terms of the sale-deed that the widow of 
Bhirgu Nath Rai sold the property itself 
and not her life-interest only. In nay 
judgment, the Court below was wrong in 
interfering with the decree of the Court of 
first instance. 

I accordingly allow the appeal, set aside 
the decree of the Court below and restore 

(2) A. W. N. (1833) 294. 

(3) 3 Ind. Cas. 382; 36 C. 780; 13 C. W. N. 920 
(P.C.); G A. L. J. 567; lO G. L. J. 53; 5 M. L. T- 423; H 
Bom. L. R. 833; 93 P. R. 1909; 14G P. W. R. 1909; 36 
I. A. 103; 19 M. L. J. 543; 63 P. L. K. 1910, 
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that of the Court of first instance with costs 
in* all Courts. 

Appeal allotved. 


When such honours arc sliowu to persons only as 
marks of pure grraco of tho deity they cannot bo 
legally claimed by anybody as receivable, by him in a 
temple. 

Appeal against the decree of the Sub- 
oidinate Judge at Tuticorin, in Original 
Suit No. 22 of 1905. 

Messrs. K. V. L. Narasimham and T. li, 
Ramachandra Aiyar, for tlie Appellants. 

^lessrs. M. 0. Parthasarathu Iyengar and 
T. Rangac'hariaT^ for the Respondents. 

JUDGMENT. 


MADRAS HIGH COURT. 

Appeals Nos. 105, 70 and 106 of 1909. 
February 18, 1913. 

{Present'. —Mr. Justice Miller and Mr. Justice 

Sadasiva Aiyar. 

In No. 105 of 1909. 

lATHAN SADAGOPA CHARIAR SWAMI- 

GAL AND OTHERS — PLAINTIFFS —APPELLANTS 

versus 

iELIAVALLl SRINIVASA CHARIAR and 
OTHERS —Defendants—Respondents. 

In No. 70 of 1909. 

SRI VANAMAMALAI RAMANUJA JEER 
SWAMIGAL —Dj-fendant—Appellant 

versus 

ELIAVALLI SRINIVASA CHARIAR and 
others— Plaintiffs—Respondents. 

In No. 106 of 1909. 

EMPERUMANAR JEER SWAMIGAL 

— Defendant—Appellant 

versus 

ATHAN SADAGOPA CHARIAR SWAMI- 
GAL and others—Plaintiffs— 
Respondents. 

Ciuii Procedure Code (Act Vof 190R^, s. 9 —Uonoun 
in temple—Jnrixdtction of Civil Courts—Emolument 
attached to oj^ce—Legality. 

I’or Sndasii’a Aiyar^ J .—Section 9 of the r’jvil Pro¬ 
cedure Code gives (hvil Courts jurisdiction to try 
only suits of a civil nature and tho explanation shows 
that questions as to religious rites or ceremonies 
(and religious honours, by parity of reasoniug) should 
not bo tried by Civil Courts. 

Suttarrtj/a Mudaliar v. Ved/inta Chariar, 28 M. 23; 
14 M. L. J. 171, approved. 

If tho honours are attached to an office as emolu¬ 
ments, a suit would lie for them. 

Courts should require strong ovidonco before attach¬ 
ing more honours to a temple office. 

Sri Rungnchnrinr v. Rungasuami Bhnttachariar. 3 
Inff. Cas. 88lj 33 M. 291, 6 H. L. T. 33, distinguished, 


Sadasiva Aiyar, J.—These three connect¬ 
ed appeals have arisen out of a suit brought 
in the Tuticorin Subordinate Judge’s Court 
by four members of a family which is called 
the Athan family. The principal object of the 
suit was to prevent the Ist defendant from 
claiming to be one of the Adhyapaka Mirasi- 
dars in the famous Vishnu temple of Namraal- 
war and Adinathar in Alwar Tirunagari. The 
records of the case are very voluminous. The 
arguments in the lower Court occupied more 
than two weeks, the judgment of the lower 
Court covers forty printed pages and the 
arguments before us lasted nearly a week. 
My judgment, therefore, has to be of some 
length as too much brevity may lead to 
unde.sirable obscurity. The Athan faojily of 
the plaintiffs and the Elayavalli family of 
the 1st defendant are the two leading Acharya 
Purueha families in Alwar Tirunagari. Both 
families are veiy rich and almost all the 
ordinary Sri Vaishnava families (not belong¬ 
ing to Acharya Purusha Thirumaligaia) in 
Alwar Tirunagari are the pupils of one or 
other of these two families. There has been 
bitter rivalry between these two families for 
at least 35 years past, each trying to under¬ 
mine the influence of the other. Many of 
the Sri Vaishnava trustees of this famous 
temple have been disciples taken from these 
two families. There are two principal shrines 
in the said temple that of God Adinathar 
(Vishnu) and that of a famous Vaishuavile 
Saint (Nammalwar). The plaintiffh’ family 
owns a separate temple called the Piliakka- 
charyar’s temple in another street. The move- 
able Nammalwar idol used to be taken to this 
Pillalokacharyar temple every year on the 
occasion of a festival in the latter temple. 
Some honours used to be shown to the plaint¬ 
iffs’ family members at that festival. The 
Ist defendant’s factions seem to have objected 
about the year 1880 to these honours being: 
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Bhown to the plaintiffs’ family, and there 
■were petitions and counter-petitions to the 
Smartha trustee who was then holding office. 
He disallowed the plaintiffs’ prayer as legards 
one of the three honours claimed by them 
and allowed the other two honours. See 
Exhibits No.s. VI and VI (a). Since then the 
feelings between the two rival Acharya Pur- 
usha families have been becoming more and 
more bitter by lapse of time. 

As I said in the beginning, the dispute in 
this suit is about the Adhyapaka Miras in 
the temple. It is the case of both sides that 
this office has been held by only seven office¬ 
holders from beyond living memory. When 
a family is hereditarily entitled to the office, 
all its members are entitled to partake in 
the performance of the duties of the office, 
the really important duty attaohpd to the 
office is the recitation daily of certain por¬ 
tions of the Tamil Veda called the Tiruva- 
mozhiinthe morning and evening and also 
on festival occasions in the two principal 
shrines of^ Alwar and Adinathar. As usual 
in many Vaishnavite temples, the shrine of 
the saint—jNararaalwar in this case—has 
eclipsed in importance the shrine of Adi- 
uathar (representing the Almighty God) in 
the popular eye. There is a pillared Man- 
tapam or hall in front of the shrine and the 
moveable idul of the saint is brought into 
tnis hall on festival occasions and is seated 
at the western end of the hall which runs 
west to east. The seven Adhyapaka Mirasidars 
and 16 other individuals (or families) belong¬ 
ing to respectable Mataras or house-holds 
ttotal twenty-two individuals or sets of in¬ 
dividuals) range themselves in two rows in 
the hall on either side of the Idol. The 
right hand side row is called the Ist row and 
the left hand row the 2nd row. After the 
worship of and the offerings to the Idol are 
over, holy water (called “ Thirtham ”) in 
three cups besides the food offerings dedicated 
to the laol are distributed to all the assembled 
worshippers. But the twenty-two persons in- 
cludmgthe seven Adhyapaka Mirasidars who 
stand in the two rows are given this Thirtham 
and the Praeadam doles before any other wor- 
shippers in the assembled crowd. Piora west 
to east, fourteen out of the twenty-two indivi 
duals stand in the Isfc row. The remaining 
eight stand in the 2nd row(the 11th defendant 
being at their head). Of the seven Adhyapaka 
Mirasidars six are found in the Ist row and 


one (the 11th defendant) in the 2nd. This 
is the case of both sides. 

Who are these seven Adhyapaka Mirasidars? 
Both sides agree as to bve out of the seven. 
These 6ve are the familie.s of defendants Nos. 
8 to 11 and the plaintiffs. The plaintiffs 
wmuld have it that the two Sannyasis, heads 
of ilutts, tiz.y the dth and 7th defendants, 
called the Vanamamalai Jeer and the 
Emberumauar Jeer, are the remaining two 
of the seven Adhyapaka Mirasidars. The 1st 
defendant s case is that he and Soliusu 
Alwar Iyengar (not a party to this suit) are 
the two remaining Adhyapakas. The plaint 
is a long document of 23 paragraphs and 
the cause of action on which the suit is 
brought has to be gathered from the plaint 
with some difficulty. The gist of the material 
allegations seems to be that in November 1902 
the Ist defendant for the first time, pretend¬ 
ing to be one of the seven Adhyapaka Mirasi¬ 
dars, forcibly entered the Adhyapaka Goshti 
or row, (evidently before tlie Alwar's shrine) 
took his stand ia the first or right hand row 
just above the plaintiffs' place in the row 
and tried to obtain Thirthams and Prasa- 
dams and other honour.s. The 17f.h para¬ 
graph of the plaint is as follows—'* As the 
right to the said Adhyapaka iliras and to 
the Prasadam and honours has been newly 
set up by the Ist defendant as existing in 
him and as it is being enforced, it is likely 
to entail loss upon the above said plaintiffs 
in respect of their rights, rank, dignity or 
status and income.” The principal reliefs 
prayed in the plaints are 

(a) to declare tliat the 1st defendant is 
not an Adhyapaka Mirasidar aud 
has no right to perform the service 
relating to Adhyapaka Miras and to 
receive Thirtham, Prasadam, in¬ 
come, honours, etc., pertaining to 
the office, taking his rank before 
the plaintiffs or in any other 
manner; 

{h) to issue a perpetual injunction 
against the Ist defendant from 
joiniug the Adhyapaka Goshti and 
doing the above services and receiv¬ 
ing Thirtham Parasadara, etc., by 
taking rank before the plaintiffs or 
in any other manner. 

Though this suit is primarily directed 
against the 1st defendant, 11 defendants have 
been impleaded in all in this case. Defend- 
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antg Nos. 8 to 11, I have alroaily saiti, are of 
the foar admitted seven Adliyapaka Mirasi- 
dars. They have really no intere=?t in this 
litieratioE as their rights and places in the 
Goshti are not. disputed. (The 1st defendant 
who at first disputeil the 11th defendants 
right on the ground that the 11th defend¬ 
ant did not belong to the family to wliich 
one of the seven Adhyapaka Miras oftiees 
belonged gave up at a later stage of the 
case the said contention.) The (i'h and 
7th defendants naturally support the plaint¬ 
iffs who admit the title of defendants Nos. 6 
and 7 to two of the seven Miras otlices. The 
Ist defendant contends that the 6th and 7th 
defendants liave been dishonestly substituted 
by the plaintiffs in tlie place of himself (1st 
defendant) and S)husu Alwar Iyengar. 
Defendants No.s. 2 to 5 are the four trustees 
of the temple of whom two (defendants 
No.s. 2 and 8) are the disciples of the Ist 
defendant and support the 1st defendant 
while of the other two trustees tlie -Uh 
defendant (the plaintiiT’s 19th witness) con¬ 
tradicted himself hopelessly while the 5th 
defendant supported the plaintiffs. The 
principal questions of fact in this Utigatijn, 
tlieiefore, are: — (1) wliether the 1st defend¬ 
ant is really one of the .seven Adliyapaka 
Alirasidar.s in the temple, (2) whether his 

rank in the Ghoshti is just above tlie 

plaintiffs? 

In the decision of these two questions, 
several subsidiary questions arise, viz., whether 
Sohusu Alwar Iyengar is a Mirasidar, 
wliether defendants Nos. 6 and 7 are 
Mirasidars, wliether the test to find out 
whether a man liolds oflice or not is 

whether he enjoys Manibh.im lands as 

attached to the ollice or whether he gets 
food offerings from the temple or whether 
he lias a definite place in the Goshti and 
80 on. Of course, the oral evidence as to 
whether defendants Nos. 6 and 7 'nave been 
doing duties as Adhyapaka Mirasidars or 
wlietiier the 1st defendant and Sohusu Alwar 
Iyengar have been doing such duties has also 
to be considered. 

The oral evidence was fully discussed and 
commented upon by both sides before us. 
After full consideration, I see no sufficient 
reason to dissent from the appreciation by 
the lower Court of this portion of the evi¬ 
dence. As tlie defendants Nos. 6 ard 7 
act in combination with the plaintiffs, defence 


witnesses Nos. 1 to 9 examined on their 
behalf are practically witnesses on the 
plaintiffs’ side. The btory of the pLiintifTs 
witnesses, including defence witnesses Nos. 1 
to 9, is full of contradlotion.s, improbibilitie.s 
and inconsistencies. The tJth defendant s 
mutt is in Naiiguneri more than 80 miles 
distant from Alwar Tirunagari. It is in 
evidence of the plaintiff's own witne-^ses that 
he attends this temple only daring the 
Vaikasi festival wlien lie gets hniour.s during 
3^ days of the 10 days festival ami, even as 
regards the :i\ days’ attendance, lie does not 
atten I regularly every year. In fact, the 
list given by the 6th defendant’s own wit¬ 
ness (defence 1st witness) shows that bet¬ 
ween the years 1867 and 1905, a period of 
38 years, he attended only the festivals 
which took place in 8 of these 35 years. 
That a big rich Matadhipatlii like the 
Vanamamalai Jeer should hold office in tliis 
temple, which requires daily attendance morn¬ 
ing an.l eveniog, is a wild improbability, 
and the evidence to support liis cvse is 
wholly unreliable. He has got induential 
disciples, called the Appalwar Kuttarn, in 
Alwar Tirunagati. His Matam had long 
ago made endowments t) tlie temple and he 
gets three certain honours whenever he visits 
the place, hut those lionours have no relation 
to any office in tlie temple. In this connec¬ 
tion, Exhibit 59, which is a Yadast sent 
to the Vishnu Uevastanam Committee by 
the agent of the 0th {lefendant’s Matam, is 
signiticanl'. Paragraph 5 of the petition 
is as follows;— In consideration of the 
many Kainkariyas of immense value of more 
than two lakhs done during the times of some 
previous Swamis of this Adhinam during the 
last many years to the said temple, certain 
honours have been alio we 1 by the Sthala- 
thars, Dharrnakarthas of the temple and 
authorities of the respective times and are 
being received. Tlie said Swami is entitled 
to all the said honours for 3^ days from the 
Arivanam on the night on which he enters 
the said village during all the timo.s when 
the said Swarai goes to the said village and 
to the neighbouring villages on Sishya 
Yabhrai." There is nob a word in the whole 
of this petition about tiie Swami being en¬ 
titled to the Adhyapaka Miras office in the 
said temple or to get any honours as Adhya¬ 
paka Mirasidar. The wlule evidence has left 
the clear impression on my mind that the 
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plaiDtiff’s allegation that the 6th defendant 
is one of the seven Mirasidars is a product of 
the imagination. The 6th defendant’s place 
in the Goshti is also left in confusion, by the 
evidence on the plaintiffs’ side. The evi¬ 
dence of the plaintiffs’ Ist witness is also 
instructive. He has got a place in the right- 
hand row, though he is not one of the 
Adhyapaka Mirasidars, and whenever the 6th 
defendant comes, this witoess vacates his 
place for the 6th defendant in consideration 
of Si rupees yearly given by the 6th defend¬ 
ant to the witness. Such is the traffic in 
Sthanams which takes place in these tem¬ 
ples. The Tirukurungudi Jeer, whenever he 
goes, occupies also this trafficking witness’s 
place, gives Rs. 5 per annum to the witness. 
Coming to the 7th defendant, the attempt of 
the plaintiffs to make him an Adhyapaka 
Mirasidar has not been more successful. Ex¬ 
hibit 26 is a petition sent by the 7th defend- 
ant 3 agent to the Committee Members in 
1908. It talks about honours in the Nityal 
Goshti and the honours due to the 7th de¬ 
fendant on the 5th. 9th, and 10th days of 
the yearly festival, but there is not a word 
about his being an Adhyapaka Mirasidar or 
being entitled to any honours as such Adhya¬ 
paka Mirasidar. Exhibits Nos. 27 and 27 
(a), whic hare dated in 1901. show that, when 
the 7th defendant’s predecessor appointed the 
7th defendant and wrote to tbe temple 
authorities that the 7th defendant should be 
recognised in the temple as entitled to ho¬ 
nours, not a word was said about the Adhya¬ 
paka Miras office. The oral evidence let in by 
the plaintiffs and the 7th defendant tc prove 
the 7th defendant’s right to the Adhyapaka 
Miras IS very unreliable. On the other 
side, the evidence of the Ist defendant’s 
witnesses is consistent and several of them 
are temple servants. One of them, defence 
llth witness, belongs to the family of the 
11th defendant entitled to the Adhyapaka 
Miras. Defence 14th witness is a respectable 
money-lender. Defence 6th witness is a 
Non-Brahm;n who conducts Mantapapadi in 
the temple. Defence 2l8t witness is a 
pensioned Government servant who has seen 
the Ist defendant conduot the duties of an 
Adhyapaka Mirasidar and receive honours dur¬ 
ing the three years of the witness’s residence 
in Alwar Tirnnagari. Defence 25th witness 
is worth Re. 10,000 and defence 26th witness 
!• worth Re. 60,000 paying an income-tax 


of Rs. 28. Defendants Nos. 1 and 3 have 
also gone into the box as defence 29th and 
28th witnesses respectively and given evi¬ 
dence in support of the 1st defendant’s 
case. There is. no doubt, something in the 
excuse put forward for the plaintiffs and 
defendants Nos. 6 and 7 not having gone 
into the box viz.^ that they consider it 
against their dignity to appear as witnesses 
in a Court of Justice, but it is admitted 
that the Ist defendant is entitled to (and 
did) entertain similar notions of dignity 
and yet ventured, after all, into the wit¬ 
ness-box. The plaintiffs’ learned Vakil, 
however, relied strongly on the deposition 
of a Sraartha Graduate witness on the 
plaintiffs side, viz., plaintiffs' 20th witness, 
P. Sitarama Iyer by name, who was a 
member of the temple Committee. This 
Committee was admittedly torn by factions. 
The feeliop between the two factions in 
the Committee are clearly shown by the 
intemperate Yadast, Exhibit 16. sent by 
this witness Sitarara Iyer to the Committee 
office. He does not make any reference in 
this letter to the alleged admission of the 
Ist defendant before him. No record of 
the alleged admission of the 2nd and 3rd 
defendants (alleged to have been made 
during the inquiry before the Committee 
into the petition put in on behalf of the 
Ist defendant, complaining against the action 
of the plaintiffs and their Sishya Desikar 
Athan Iyengar, a trustee now dead, ia 
denying the 1st defendant’s rights to Thir- 
^am, Prasadam and to the Adhyapaka 
Office) was made dariog^ the inquiry. The 
Subordinate Judge was, therefore, justified 
in not attaching much importaoce to the 
allegations of the plaintiffs’ 20th witness 
as to certain rather inconclusive statements 
said to have been made by defendants Nos. 

2 and 3 before the Committee Members or 
by the Ist defendant to the witness. I 
am aware that io these hotly contested 
sectarian disputes, oral evidence on both 
sides is usually of little value and that 
even the appreciation of the oral evidence 
ought to be made mostly with reference 
to the documentary evidence. But as the 
documentary evidence in this case, though 
voluminous, has little direct bearing on the 
two important questions of fact in this 
case and as these questions have to be 
decided mainly on th^ oral evidence ftnd 
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probabilities, I postponed the consideration 
of the bulk of the documentary evidence, 
which I shall now proceed to deal with 
shortly. The plaintiffs admit that of the 
five undisputed Adhayapaka Mirasidars, four, 
namely, (the plaintiffs and defendants Nos. 

8 to 10) have been enjoying: Manibharas, 
as attached to their office, from 1822. The 
5th individual (11th defendant), thougrh he 
might not himself enjoy Manibhara lands, 
(a disputed point), has admittedly dnyadees 
who are entitled to the Adhyapaka Miras 
and who enjoy Manibham lands. That the 
1st defendant and Sohusu Alwar Iyengar 
are also enjoying Manibharas which have 
been recognized as attached to the office 
in Revenue Records from 1822 is also ad¬ 
mitted. That defendants Nos. 6 and 7, the 
two Sannyasi Jeers do not enjoy any such 
Manibhams is also clear. But the plaintiff’s 
case is that Manibhams enjoyed by the 
plaintiffs, defendants Nos. 8 to 10 and the 
11 th defendant’s dayadees and by the 1st 
defendant and Sohusu Alwar Iyengar had 
really nothing to do with the Adhyapaka 
Miras office before 1822 and that they were 
by a sort of pious fraud of a Non-Brahmin 
Tahsildar attached to this office in the temple 
in 1822. The principal documents relating 
to the contentions on both sides on this 
part of the case are Exhibits -16 series, J. 
series, 40, EE, 57, 44 series, 45 series, 41 
and 42. Having given my best consideration 
to these documents 1 have little doubt that, 
though there are no records earlier than 1817 
showing when and how these Manibhams 
were attached by a former Government to 
the Adhyapaka Miras offices, the said Mani¬ 
bhams (which were originally cash Manibhams) 
were rightly held in 1322 to be the emolu¬ 
ments of the office and that the half heart¬ 
ed attempt of a Deputy Collector in 1864 to 
dissociate the Inam from the temple 
office was rightly discountenanced by the 
higher Revenue Authorities responsible for 
the Inam Settlement. The vague statement 
in the letter J sent by the Tahsildar in 1821 
to the Collector that daily Prasadams are being 
given to the Manibham holders in the temple 
does not necessarily show that the Prasadams 
also (much less that the Prasadams alone) 
are attached to the office. On the other 
hand, this statement in Exhibit J is another 
almost conclusive piece of evidence against 
the 0th defendant’s alleged obligation to do 


daily duty as an Adhyapaka Mirasidar in the 
temple. E.thibits 36 (a) and 43 series dated 
1864 again furnish strong evidence showing 
that the 1st defendant’s family were enjoying 
the Inams on account of the Adhyapakanr 
^liras office which they held in the temple. 

The two documents in Exhibit 54, dated 
January 1879, show that the 7th defendant’s 
Matam did not claim any office of Adhyapa- 
kam in the plaint temple, though all the 
rights and privileges of the 7th defendant 8 
Matam are set out fully in these documents. 
In 1873 (see Exhibit 65) the then Emberu- 
manar Jeer referred to the Madhukaram 
cakes, that is, doles given to Sannyasis as 
such out of the offerings in the Adinatha 
temple, but did not make reference to 
any office held by the Emberumanar Jeers 
in the temple. In a litigation of 190D 
between two branches of the plaintiffs’ 
family, the High Court clearly held that 
the Inaras enjoyed by the plaintiffs’ family 
were attached to the right to the Adhyapa- 
kam office (in the plaint temple) of the 
plaiutiffs' family, and that, therefore, those 
lumas could not be decreed to be divided 
in a suit to which the temple authoriiiea 
were not parties (see Exhibits 47 series) 
Exhibit B again dated 1895 is a Will executed 
by a member of the plaintiffs’ family in which 
the Manibhara lands were clearly admitted to 
have been assigned for the Tiruvamozhi and 
Vedaparayanam services in the temple. The 
above documents support the Ist defendant’s 
contention that it is improbable that the 1st 
defendant who has been allowed to enjoy the 
Inam lands which have been attached to the 
office at least from 1822 never performed the 
duties of the office and is not an Adhyapakam 
Mirasidar. 

The only other documents necessary to 
consider at some length are the documents 
in Exhibits BB series very strongly relied 
on on the side of the plaintiffs. The date 
of Exhibit BB is not known, but it really 
seems to be an old document. It purports 
to be the Thitta Kanakku or Budget account 
prepared for the temple. It is a long docu¬ 
ment printed at pages 45 to 88 in the 
printed documents. The entries in pages 
52 and 82 are relied upon to show that out 
of the cooked food prepared daily in the 
temple, the Ist defendant’s family is not 
mentioned as entitled to or having received 
any portion as emoluments for performing 
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the dutie.s of auy otlice in the temple, and 
that, therefore, the 1st, defendant’s family 
have no r.^ht to the Adhy.ipaka Miras olfice 
ui i le temple. This &r?arnenfc assumes that 
some portion of the Nityai Prasa.lams is 
attached to the Adhyapaka Miras otH^e. 
Ihe relevant entries in page S2 are broiifrhfc 
under the heading of ‘ Maidikal Sekharam 
expenses” in Exhibit BH. The names of 
the 1st defendatit and Sohusu Alsvar lyeng-ar 
undoubtedly do not appear in the list of 
ihose to whom the cooked food is distributed 
and the names of defendants Nos G and 7 
do appear. Hut the names of Vada- 
Palai Jeer. Sesha Jeer, and Kandadai 
Annan l.rumal.^ai also appear in the list 
and while the 7th defendant ffets only three 
handfuls like the Vada^alai Jeer and Seslia 
Jeer, the Gtli defendant ^ets 24 handfuls. 
And the plaintiffs and defendants Nos S 9 
and 10 ffet IG each. At pagre 52. the Vaidi- 
kal bikharam includes several other 
persons besides those mentioned in pa?e 
b-. In the High Court decision. eL 
hibit 47 series, which is a litigation bet- 
'veen members of the plaintiffs’ family inter 

fe and in the Wills Exhibits B and 48 
the Prasadams obtained from the temple 
apart from the honours have not. been men¬ 
tioned as attached to the Adhyapaka Miras 
office. On Ihe other liand in the judgment 
of the High Court, Exhibit 476. wliile 
the ilanibham lands have been decided 
to be attached to the Adbyapakam 
otEce the Prasadams (mentioned in 
the 3rd schedule attached to the present 
plaint which were also mentioned in 
the schedule attached to the plaint in 
that suit of 1900) were held to be the 
priv.ite property attached to the Acharya 
Purusha Sthnnarn belonging to the pliintifs' 
f ir,lily and not as attached to any o^ce held 
in the temple. There is no proof that the 
Vadagalai Jeer and Sesha Jeer or the 
Kandadai Annan Tirumaligai to whom 
portions of the cooked rice were distributed 
according to page 82 of Exhibit BB. held 
the Adhyapaka Miras office in the temple. 
On the other hand, it is clear from other- 
portions in Exhibit BB. that every Saunyasiis 
given three handfuls of cooked rice as Madhu- 
karam and hence the entry on page 82 of 
Exhibit BB. in Vaidikal Sekharam is "not 
at all proved to relate to the distribution of 
rice as emoluments of the Adhyapaka Miras 


office as contended by the plaintiffs. On 
the other hand, it evidently relates to cooked 
rice gifted to all Sannyasis and to every pious 
Brahmin family holding a good position ss 
Achar 3 'a Purushas or otherwise. It is 
next argued for the plaintiffs that out of 
the Nityai Prasadam brought to tlie hall in 
front of the deity for the purpose of dis- 
tribitiou (cilled Sinnadhi Viniyogiim”) 
one-eighth share is divided off for distribu¬ 
tion among the Adhyapaka Mirasidars wh.o 
attend and that the remaining seven- 
eighths only is distributed in the Gcshti 
including the 22 persons in the two rows 
as also the outside public who attend, and 
that this one-eighth has always been taken 
by the Gth and 7rh defendants and the 
five admitted Mirasidars but not by the Ist 
defendant and Sohusu Alwar Iyengar. I 
agree entirely with the lower Court that 
it is not proved that one-eighth share is so 
pet apart for the Adh 3 mpiki Mirasidars 
out of the Nityai Prasadim brought for 
Viniyogam, With reference to the allegation 
in the plaint that the emolument in clause 
(o) item No. 1, of the 2nd schedule (that is, 
this one-eighth share) belongs to the Adhya- 
paka Miras office, no reference to this share is 
Tuade in the Wills, Exhiljjts B and 48, or 
in the_ records of the suit of 1900. Exhibit 
47 series. In my opinion, such an appro¬ 
priation of one eighth out of the offerings 
brought to the Goshti for general Vini- 
3'ogain IS quite unshastraic and illegal. 

J he plaint schedules Nos. 2 and 3 men¬ 
tion the other emoluraents alleged to be 
attached to the plaintiffs’ duties as Adhya¬ 
paka IMirasidars. The 1st defendant does 
not object to the plaintiffs’ getting any 
emoluments which may be aftached to 
the office and he denies merely that the 
3rd schedule food items are attached to 
the Adhyapaka office. He contends (and I 
think righ(ly) that the plaintiffs have in¬ 
cluded the third schedule food as emolument 
of the plaintiffs’ office raereB' to found an 
argument against the 1st defendant’s right 
to the Adhyapaka Miras as the 1st defend¬ 
ant s family is not given similar food 
item but only some raw rice etc., on 
Kousika Dwadesi days. I have already 
shown that food in varying quantities is 
supplied to Matams, Tirumaligais etc., 
without any connection with temple offices. 
(There is a small dispate between tbs 
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plaintiffs and d3f0ndaut3 Njs. 2 and 3 as 
to whether the 3rd sshedale items shoaUl 
inclade a little ffhee and a little vegetable 
soup also. This is, however, irrelevant to 
the present suit, thontrh I m\?ht s^ate that 
the oral evidence seems to support the 
plaintiffs’ case that these small tilings also 
form part of the 3rd schedule incjme.) 

Now the 2nd schedule items fall under 
two heads; the 1st held heinj? sub-divided 
into five clauses (a) to (e). Clause (u) is 
the one eighth share of the daily imrning' 
Tirupavadai Viuiyogam which I have alreaiy 
referred to. There is also no proof worth 
the name that the Aihyapika Mirasidars 
are entitled to the food mentioned in clauses 
(6) and (c) of item No. 1, schedule 2. Clauses 
(d) and (e) are voluntary offerings mile 
by Ubhayakkars and n)b)dy denies the 
plaintiffs’ right to receive such gifts from 
Ubhayakkais. Item No. 'J, of the 2nd schedule 
consists of "honours”, viz., a little sandal, 
a little oil and so on and also the right to 
receive the distributed Viniyogam in a cloth 
held by a servant at the time of the general 
distribution of Viniyogam and tlie right to 
receive Thirthams and Viniyogams in the 
1st rosv in a particular place and order in 
that row. In tins litigation, the plaintiffs 
advance two main lines of attack against 
the Ist defendant. I think that they 
have wholly failed in the Ist line of at¬ 
tack, viz.y the attack directed to show that 
the 1st defendant is not an Adhyapaka 
Mirasidar at all, i have now to ousider the 
next line of attack, namely, that the Isb 
defendant is nob entitled as Adhyapaka 
Mirasidar (even if he were one) to take 
precedence of the plaintiffs in the Isb row 
and to recsive Thirbhams and Prasadami in 
precedence to the plaintiffs. 3’his leads to 
the question of precedenca in the row. That 
the order of standing or sitting in tlie row 
changes in the several Go.shtis held before 
the Alwar Sanuadhi, the Adiuabhar Sanuadhi, 
before the Garudalwar Sannadhi, at the time 
of festivals and so on is clear from the evi¬ 
dence on both sides. Hub so far as the plaint, 
ills and the Ist defendant are concerned, the 
plaintiffs’ case is that the Isb defendant never 
goes before them while the Isb defendant’s 
case is that he alsvays comes just before the 
plaintiffs. 1 shall confine myself to the 
Alwar Saonaihi Go'shti. I may state at once 
that, as regards the order iu the Goshtijib is 


aimittod that wherever the individuals in th e 
row iniy have to stan I or sit, tUo of 

ijistribniion is always the sa ne. In every 
G)shti, the Archakas always take the Tliir- 
tham first and they are, tlierefoie. left out in 
the enunieration of tlie orJei. 1 he first 
Thirtham is given after the Archakas bo the 
(Uh defendant, the Si-unyasi Jeer of Vanama- 
malai *Mutt, whenever he attends during tlie 
festival etc. Then it is given to the other 
Sannyasi, the 7th defendant, Emberuiuluar 
Jeer; then to all other Saiinyasis whoever 
miglit be present at the Goshti. Then the 
Arayar, the 8oh defendant, one of the Adhya¬ 
paka Mirasidars, who also /las tlie duty of sing¬ 
ing with an instrument the first verse and the 
last verse of the daily recitation gets the Thir- 
tham and other honours. Then the 9th defend¬ 
ant and lOoh defendant get the honours in 
the 1st row, and then the Manavala Mahamuni 
Aradlianakkars belonging to the family of 
the plaintiffs’ 16th witness. The question is 
who gets next after the Manavala Mahamuni 
Aradlianakkars. Tlie plaintiffs say tliat they 
get it while the Ist defendant says that he 
gets it next after plaintiffs' 16th witness. We 
have mostly to depend upon the oral evidence 
in this matter. The Subordinate Judge has 
nob given any distinct finding on this question 
of precedence. Ho merely says that the 
plaintiffs have failed to show that they are 
entitled to get their Thirtham and honours 
just after plaintiffs’ 16th witness.” He 
seems also inclined to hold (see paragraph 
3;^) that Thirtham in a certain order or 
honours in a certain order cannot constitute a 
civil right. Having given my best considera¬ 
tion to the oral evidence in the case, 1 think 
that the evidence on the 1st defendant’s side 
is entitled to greater weight than that on the 
plaintiffs’ side; and I find that the 1st defend¬ 
ant comes before the plaintiffs. 1 he pro¬ 
babilities of the case are in favour of the 
truth of the evidence on the side of the Ist 
defendant and not of the evidence on the 
plaintiffs’ side. In Exhibit 68. a letter 
written by a member of the plaintiffs family 
to another member, the place of the plaintiffs 
family in the row is said to be the 8rJi from 
the Idol. It is admitted that the 6th defend¬ 
ant, though he gets the Thirtham first 
whenever he attends the temple stands in the 
row below the plaintiffs. the 8th, 9uh, / th 
and lOoh defendants staud in the 1st row one 
after the other and get their Thirthaoia after 
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the 6th defendant. So the 10th defendant 
^ill be t.je 5th to gret the Thirtham. The 
Alanavala Maliarauni Aradhanakkars are the 
to get the Thirtham. If the plaintiffs 
n 1 e just after the Alanavala Maharauni 
Aradhanakkars, how could they have the 8th 
Tbirtliam unless as shown by the evidence 
on the 1st defendant’s side, the 1st defendant 
comes in before the plaintiffs? I think, there- 
fore, that the Ist defendant’s contention that 
he comes before the plaintiffs in the order of 
distribution of Thirtham and Viniyogam is 
orrect. The plaintiffs rely upon Exhibit A, 
a rough extract of a petition put in by the 
plaintiffs’ loih witness in 1891, in which it 
IS said that the members of the family of 
plaintiffs’ 16th witness stand in the row 
between the plaintiffs and the 10th defendant. 
But that Exhibit contains only a very im¬ 
perfect abstract of the petition and cannot be 
held to ovei ride the strong and clear oral 
evidence on the side of the 1st defendant. 

1 he plaintiffs’ contention that the Ist defend- 
ant has invented the roll call name of 
Kollikavala Uasar” for himself in order to 
secure a place in the row seems to me to be 
unsupportable. That the 1st defendant has 
a family roll call name (called Arulippadu) 

IS admitted by at least two of the witnesses 
on the plaintiffs’ side itself. The roll call 
name of a man in the Goshti is the proper or 
casual” name of his most distinguished 
ancestor. The Ist defendant (like several 
other witnesses in the case) is unable to give 
the date of origin and the reason for the 
name forming his roll call name, but this is 
a very slender foundation to come to the 
conclusion that the whole thing was boldly 

invented by him and his witnesses to spite 
the plaintiffs. 

The history of this fight shows that it had 
its origin in the competition between the 
plaintiffs’ Tiruraaligais and the Ist defend¬ 
ant’s Tirumaligais as regards the number 
and importance of the honours to be shown 
to the respective Tiiumaligais in the 
plaint ten^ple and the surrounding tem¬ 
ples. We have seen how the lat defend¬ 
ant lu 1881 tried to prevent honours being 
shown when the Alwar Idol was taken to the 
Pillalokacharyar’s temple owned by the plaint¬ 
iffs’ family. The plaintiffs in their turn 
tried to prevent the 1st defendant’s getting 
Kousika Dwadesi rice gifts from the temple 
according to Mamool. Bub the plaintiffs 


failed and the Committee passed orders to 
continue the said gifts to the Ist defendant’s 
family. Then in 1899 oue Ariar Desikam 
Iyengar was appointed as Superintendent of 
the temple, he being a disciple of the plaint¬ 
iffs. The Ist defendant’s party thought that 
they should have the 2nd and 3rd defendants, 
who are disciples of the 1st defendant, as 
trustees to counteract the influeuce of Desikar 
Athan Iyengar who might show additional 
honours to the plaintiffs’ family in the temples 
aud thus depreciate the Ist defendant in the 
eyes of the public. Then after a long 
fight by means of petitions and counter¬ 
petitions to the Committee members by 
both sides, defendants Nos. 2 and 3 were 
appointed trustees with the condition that 
they should not show new honours to the 
1st defendant. Meanwhile in 1901, the plaint¬ 
iff 3 man, Athan Iyengar, seems to have 
tried to bestow new honours at the Pillaloka¬ 
charyar’s Manlapapadi upon the plaintiffs. 
The defendants Nos. 2 and 3 who are the Ist 
defendant’s Sishyas tried to prevent it. Then 
the ball was set rolling (which led to the 
present litigation) by Desikan Athan Iyengar 
sending the Tadast, Exhibit 17, in June 
1902 to the temple Committee, in which he 
detailed the obstructions made by the 2nd 
and 3rd defendants to t’ue showing of 
honours in the Pillalokacharyar’s temple to 
the plaintiffs. He farther says that the 1st 
defendant is entitled to Thirtham similar 
only to Desantari Thirtham (given to the 
ordinary worshipping public who come 
after the twenty.two people standing in the 
rows) and that defendants Nos. 2 and 3, 
because no additional honours could be shown 
to the Ist defendant in the Alwar temple 
(according to the terms of the order appoint¬ 
ing defendants Nos. 2 and 3 as trustees), 
obstructed the usual honours being shown 
to the plaintiffs at the time of the Pilla¬ 
lokacharyar’s Mantapapadi, I was at first 
inclined to think that there might possibly 
be a modicum of truth in the plaintiffs’ 
case, that is, that it might be that the Ist 
defendant was claiming a rank above the 
plaintiffs in the Goshti to which he may 
not be entitled; but I have, after going 
carefully through the whole evidence, come 
to the conclusion that it is not improb¬ 
able that the case of the plaintiffs might 
be wholly false and might have been in¬ 
stituted out of spite against the Ist defend"* 
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aiifc having through his disciples, the and Boddam, JJ., held 


defendants No. 2 and 3. tried to obstruct in 
June 1902, the showing of honours to the 
plaintiffs at the Pillalokacharyar’s Man- 
tapapadi. On the above findings of fact the 
plaintiffs’ Appeal No. 105 of 1909 fails and 
must be dismissed with costs. 

I, however, wish to add a few words on an 
important and ditficult question of law (or 
rather of mixed law and fact) argued at the 
hearing before us. I do not wish to base my 
decision in this case on ray opinion on this 
question. Por, I think it advisable to 
prevent, as far as possible, further litigation 
on the questions of pure fact involved in this 
suit, though the omission to make Sohusn 
Alwar Iyengar a party to this suit (notwith¬ 
standing the 1st defendant’s objection in 
the written statement to his non-joinder) 
has left some loop-hole open for some of 
these questions of fact being again litigated 
in some suit, to which ^ Sohusu Alwar 
Iyengar is made a party. The legal ques¬ 
tion, I wish -to say something about, is 
whether a suit for the honours mentioned in 
the second item of the 2nd schedule to the 
plaint is maintainable in a Civil Court. It 
is clear that if those honours are not attached 
to any office in the temple, no such suit 
could lie. The first branch of the question, 
therefore, is a question of fact, trz., whether 
these honours are attached to the Adhyapaka 
l^Iiras otfice in the temple. I am 
aware that both sides have stated in the 
pleadings that they are so attached. But 
I think that such admission on both sides in 
ft case of this sort should be given far less 
weight than in ordinary cases as both sides 
wish to establish their right to receive such 
honours under the authority of a Civil Court 
decision (if possible), though, as a sort of 
clever move in the game, the defendant 
might make a formal general plea that the 
Civil Court has no jurisdiction to decide the 
question of honours. Ihe Legislature in 
section 9 of the Civil Procedure Code has 
given Civil Courts jurisdiction to try only 
suits of a civil nature and the explanation 
shows that questions as to religious rites or 
ceremonies (and by parity of reasoning in 
ray opinion, religious honours) should not be 
tried by Civil Courts. In Stibbaraya 

MuiuUar v. Vedantachariar (1), Davies 


that where the 
damages are merely hypothetical (the 
damages claimed being honours in the form 
of Tulasi, Sa’lakopam, Thirthara, etc, as 
well as the distribution of Prasadara, sugar, 
tbosai and .samlal, sandal betel and nut, 
fliwersaud so on), the Civil Courts had no 
jurisdiction to go into the question of the 
right to recover such hypothetical damages. 
Seeing that sectarian disputes are rife in 
big "kiudu temples (and especially in 
Vaisbnava temples), I think that Courts 
should discourage as far as possible the 
attempts of rival litigants to fight out 
sectarian and “honour” disputes in a Court 
of law. It is also obvious that the in¬ 
genuity of such litigants and their legal 
advisers is continually being exercised in 
trying to evade the provision in section 9 
(Civil Procedure Code) as to the necessity 
of suits being “of a civil nature” by trying 
to bring sectarian disputes under the word¬ 
ing of the explanation to that section. I am 
also of opinion that where a mere honour is 
alleged by a person to be attached to a 
temple Miras oilice, Courts should be care¬ 
ful in scrutinising the evidence advanced 
to prove that the honour is not shown 
merely out of respect for the religious merit 
attaciied to the holder of the office, as such 
bolder, or because be is otherwise held in 
pious estimation by some of the public or 
because be has made endowments to the 
temple, but that the honours really form 
part of the emoluments of an otfice. I am 
aware that in Sri Itung'icharior v. Rjuigasami 
Batiachar (2), it was decided, that if the 
honours are claimed as attached inseparably 
to an office as part of its emoluments and 
not simply accorded to its holder as marks 
of respect, which may be extended to any 
person to whom the same degree of respect 
is due, Civil Courts might make a declara¬ 
tion of his right to receive the honours. On 
the facts of that case, the learned Judges 
held that the first Thirtham was attached 
to the office io dispute in that case. All 
that I wish to suggest now is that seeing 
that “honours” are shown usually in temples 
at the discretion of the trustees to even 
distinguished strangers, Courts should require 
strong evidence before attaching a mere 
honour to a temple office. If it is shown that 


(2) 3 Ind. Cas. 881; 32 M. 291; 5 M, L. T. 33. 


(1) 8 il. 23} 14 M. L. J. 171. 
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the “honour” is a tiling which is considered 
as part of tlie rihial or as necessary to fit. 
the recipient spiritually to perform tlie 
duties of his office, it may be held to he 
indissolubly attached t) the office. In the 
present c\se, the 6th defendant, I have 
found, gets honours because some of his 
predecessors had done Ubhayams to the 
temple at the cost of two lakhs of rupees. 
Even a Sab-Magistrate is sometimes given 
big honours by the trustees in temples like 
the present one, if his official inHuence is 
sought for or feared in the usnal temple dis¬ 
putes pending or likely to come before him for 
inquiry. In the Goshti of 22. only seven 
are office-holders and the other l.o get their 
honours, some before, some after and some 
in the midst of the office-holders, merely on 
account of their being entitled to respect as 
belonging to the Acharya Piirusha families 
or as being Sanyasis or as being Aradha- 
nakkars in some other temple or as belong¬ 
ing to respectable families. I see no diffi¬ 
culty whatever in holding on the evidence 
in this case that the plaintiffs and the 1st 
defendant and the five other Adhyapaka 
Mirasidars get their rank in the Goshti and 
their rank in the distribution of Prasadams 
not because those honours are part of the 
Adhyapaka Miras office, to which they are 
entitled, but because of their being Acharya 
Purushas or of their families having been 
very respectable religious families for long 
cr because the mere respect due to their 
offices has been considered as making them 
fib in a social and religious point of view to 
obtain suc^h honours. Assuming, however, 
that the “honours” had bsen attached as 
emoluments, so far as these seven are con¬ 
cerned, though nob in respect of the other 
fifteen, the next question of law is whether 

such honours to be shown in the presence of 

God can be legally attached to the office as 
emoluments, in other words, can honours be 
legally claimed by anybody as receivable by 
him in a temple? When a trustee chooses 
to parade the temple elephants and dancing 
girls before a high official or any other 
person and gives him Prasadams. etc., he 
does it in order to show “honours” to that 
person and when he does it without pre- 
judica to the conduct of the rituals and 
careraonies in the temple, he always says 
that the God of the temple Himself cou- 
descenda to treat the official or other person 


[IS Gid giest and shows him these. 

honours.” Such person.s to whom respect 
i'' shown cannot, in mj' opinion, claim such 
4 as a legal riglif, but as a favour 

shown by the temple Deity. Such honours 
in the strict eye of the Shastras cannot be 
called honours at all but as doles conde- 
scendingly gi^en by the temple Deity as a 
favour. One of the honours, as is well- 
known, shown to a Hindu in a Vaishnava 
temple is to place the irnpre.s 3 ion of the feet 
of the Deity upon the head or shoulders of 
the devotee. Another is the distribution of 
the ■ leaving.s’* of the food offered to the 
Deity to the distinguished devotee. The 
sandal paste of the feet of the Deity and the 
leavings of hi.s food and the garland worn by 
t \6 God are given as marks of pure grace 
and nat a.s rights and honours claimable by 
the devotee. In his commentary to Sioka 17 
of the 8th Chapter of the 6th Skandara of the 
brimad Bhagavatarn, Sridharaoharya quotes 
from Narada the thirty-two sins which should 
not be committed in a temple. A few of these 
82 sins are, quarrelling in the temple, punish¬ 
ing or rewarding others, cruel words, showing 
honour or dishonour to others and pros¬ 
trating before others. This clearly shows 
tha,t while we ought to humbly accept the 
)eity s leavings given through the trustee 
or an Archaka a claim for “honour” to be 
shown in the presence of Gjd is a sinful 
cUini and is illegal and unshastraic. 1 would, 
therefore, respectfully confine the decision 
in .Ori' Uungachariar v. Rrtngasami Bat* 
tnchar (2) to cases in which the receiving of 
t le first Thirthara by an office-holder has 

become an indissoluble part of the ritual to 

be performed by the recipient as an office¬ 
holder and the extension of the principle 
s lould be carefully guarded against. As 
regards an office in a temple, a very learned 
Indian, who was a religious expert, remarked 
as follows:— It has baen held from the most 
ancient times in our country that it is a 
degenerating occupation to be an office¬ 
holder in a temple, oven the highest office 
in a temple, that is, a temple priest. It is 
even considered so degrading as to make a 
Brahmin worthy of reproach. That servants 
of the Deity should obtain offics or enoolu- 
raents for their work is considereJ as making 
a merchandise of sacred things.” We have 
seen how in this very case trafficking in even 
posts of honour for lucre is being indulged 
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in. The principle of heiedlty attached to 
any temple office is in itself, in my opinion, 
unsliaslraic, bat it is too late now to go back, 
as the decisions have established the validity 
of claims to hereditary offices even in temples. 

I am aware that the Privy Council have ruled 
in more than one case thattlie usage of these 
institutions is the law of these institutions 
bub if the usages are clearly illegal or 
■•pposed to public policy or clearly tend to 
destroy the devotional and religious spirit 
which should obtain in temples, such usages 
Mnnot he binding upon Courts. Tlie usage 
. f claiming “honours” as of right in a temple 
so as to excite jealousy and quarrels and a 
^laim as of right to receive such honours in 
toe presence of the Almighty before Whom 
overy human being, even of the highest 
status, is a mere worm, should not he 
countenanced, by Com ts. Of course where 
the I ight to occupy and recite 7nan(rams in 
any particular place is part of the ritual 
of a temple, that is, where the office-holder 
has to perform that part of the ritual in a 
particular rank and in a particular place, the 
duty of standing in that particular place, 
and performing that particular ritual in that 
particular place niay be enforced by Courts 
as part of the (hities of the office. As the 
poet has said, “God’s puppets, best and 
worst are we. there is no last or first.” 
Fights and quarrels tor honours are not 
countenanced by any religion and trafficking 
within the precincts of temples, whetbei in 
honours or in money-changing or in other 
buying and selling is opposed to all religion; 
and we know that Lord .Jesus Christ cast 
out all them that sold and bought in the 
temple and overthrew the table.s of the 
money changers and the seats of them that 
sold doves” in order that “the house of 
prayer” may not be converted into a de>i 
of thieves.” The Mussalman religion, it is 
well-known, also discountenances the making 
of dilTereuces in “honoui” and status in the 
Temple of God. 

In the result, Appeal No. 105 will stand 
dismissed with the costs of defendant Nos. 
i to 3. The connected Appeals Nos. 70 and 
103 are by the tsvo Sanyasi Jeers, the Glh 
and 7th defendants, who want to establish 
the rights kindly allowed to them by the 
plaintiffs as Adhyapaka Mirasidars in the 
plaint temple. For the reasons which I 
have given in deciding the plaintiffs’ appeal, 


1 find that they have no liglit to the Adhya- 
pakam office, and I dismiss these Appeals 
Nos. 70 and 103 also with cists of defendants 
Nos. 1 to 3. 

]\liLi,KU, J.—I agree with my learned col¬ 
league’s conclusions on the evidence and in 
the dismissal of all the appeals. 

I do not wish to express any opinion on 
the question whether honours in a temple 
can legally be attached, by way of leniuuer- 
ation, to an hereditary office in the temple 
or el.«;e.vhere. That question was not fully 
argued, because it vvas the case of both aides 
that the honours claimed are attached to the 
.\dliyapaka office, and for the same reason 
1 do not wish t) express any opinion on tlio 
qae.-ition whether the honours chiimed to be 
attached to the Adhyapaka office are in fact 
attached thereto legally or illegallj\ It was 
the case of all parties, even the trustees, that 
they are so attached and it may be, therefore, 
that we had not before us all the evidence 
which might be produced. 

The ca.se reptii'leii a.s Sir RuiiQ'ichfifiar 
V. Ruugnsumi Baftachur (2) was a second 
appeal in which we based our decision on 
what we believed to be the facts found by the 
lower Courts and no question of legality was 
raised. I quite agree that it is easy to make 
a mistake in such cases where honour s are 
regularly accorded to hereditary office-holders 
and where it is difficult to find satisfactory 
evidence on which to decide whether they are 
80 accorded as a part of the remuneration of 
the office or as a maik of respect to the person 
or the family of the office-holder. 

Appeals dismissed. 


PRIVV COUNCIL. 

AiP£AL from the Allaharau llfGH CoiJJir, 

March 4, 1913. 

Fresent -.—Lord Shaw, Lord Moulton, 

Sir John Edge and Mr. Ameer Ali. 
RICHARD ROSS SKINNER — Appellant 

versus 

Kunivar NAUNIHAL SINGH and 
OTHERS—Respondents, 

WiU—Con.itnirfion—Application of principles of 
interpretation of l-AujUsh Court of Equity—WiU executed 
hejore Succession Act—Surccssion .lc^ (X of 1865J, 
ss. 8t, :i:n-~i[ergcr-~Mcrging of prior mortgage 
into suhscquent ones—Pleadxng — Practice — Claim, for 
absolute unrondilional possession—Property found bur- 
(lened with mortgage — Decree, form of. 

/(., who luul mortgaged some of liis property, inado 
a Will ia iSO-t iu fuvourof “iJ., his sod, and his lawful 
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male children accordine: to the luu-of inheritance and 

m the event of B.’s death without lan-ful male chil¬ 
dren, the same to descend to any male heir”. After 
A s. death, I>. created a fresh mort','a"e in lieu of the 
mortgarre by liis father and in addition to a feu- 
new mortgages. 

a died without male children and C. was the next 
male heir of A. C. brought a suit in ejectment claim¬ 
ing absolute proprietary ])ossession of the mort^M.rod 
pioperty. il>e plaint concluded with apraver for such 
further relief as may be found necessary. In both tlie 
lower Courts, the case was conducted upon tlio footin'- 
that C. was entitled to proprietary possession in a 
lull and unconditional sense without payment. Bef jre 
the Privy Council, C. claimed in the * alternative a 

decree for possession conditional on the payment of 

debts binding on A.'s estate; 

Held, (U that D. got only a life-estate. 

(2) that the creation of fresh niortga<m by H in lieu 
of the mortgage by A., did not affect the radical ri-hts 
under the mortgage by A, ami tliat, consequently 
these mortgages were binding on the estate of ; ’ 

(d) that as B. held the property only on a life-ten¬ 
ure, the fresh mortgages created by him wereinoner- 
ativc as against the rights of C.: 

(4) that in order to avoid further litigation between 
the parties, C. should bo granted a decree for posses¬ 
sion conditional on the payment of the amounts due 

on the mortgage created by A. 

The English rules of interpretation, in so far at least 
as those arc artihcial rules of construction which have 
arisen in the administration of Courts of Equity must 
not be allowed to govern the case and questions 
affecting tlio construction of such a settlement made 
before the Succession Act came in force, or the romi. 
lation of a succession under it, must be determined 
by the principles of natural justice, or, to use the 
familiar language, according to justice, equity and 
good conscience. The Succession Act, 186.'5, does 
notapplyto ^Vills made before January 1,1866 

ilu<iammat Fanny Barlow y. Sophia Eveline Orde 
L. R. 3 P. C. App. 164; 13 M. I, A. 277; 13 W. R. AV 
o B. L, K. 1; 20 Eug. Roj), 555, referred to. * 

Consolidated appeals from eleven judg¬ 
ments and decrees of the High Court of 
Allahabad, dated March 2nd, 1909, reversing 
those of the Subordinate Judge of Meerut 
dated March 28th, 1907. 

PACTS.—Certain villages were granted to 
Thomas Skinner by the Government as a 
reward for good services during the Mutiny. 

He died in November 1864 leaving a Will 
dated November 22, 1864, by which his proper¬ 
ty was to descend to my eldest son Thomas 
Brown Skinner and to his lawful male 
children according to the law of inheritance” 
but “in the event of ray eldest sou Thomas 
Brown Skinner dying without lawful male 
children, the above-mentioned property shall 
descend to my next male heir.” Thomas 
Brown died on July 3rd, 1900, without lawful 
male children and was succeeded by the 
appellant, Richard Ross Skinner, the second 
aon of the testator. 
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SINGH. 


In 1863 Thomas Skinner, the testator, 
created a mortgage on the villages in ques¬ 
tion for Rs. 50,000 in favour of Seths 
Tjakhmi Chand Rao Bahadur and Gobind 
Das. Id 18o 7 Thomas Brown Skinner exe¬ 
cuted a mortgage-deed in favour of the Seths 
wherein it was stated that after the adjust¬ 
ment of the accounts a sum of Rs. 43,291-14-3 
for principal and interest was found due to 
the mortgagees under the mortgage of 1563 
and a further sum of Re. 6,705-1-9 was 
borrowed to pay off the testator’s debt to 
some bankers. The whole of this amount was 
charged on the property comprised in the 
mortgage of 1853. He also borrowed several 
other sums from different persons. At last 
the properties in dispute were sold in exe¬ 
cution of decrees obtained against Thomas 
Brown Skinner. Seth Lachman Das purchased 
the villages sold in execution of decrees of 
August 28, and September 19. 1871, and the 
equity of redemption was brought by Lai 
Singh and fvishan Singh on February 20, 

1873, other villages were sold on December 
20, 1872. 


On the death of Thomas Brown Skinner 
on July 3, 1900, the appellant, Richard Ross 
Skinner, instituted a suit against the auction- 
purchasers, on various dates between tire 
25th August 1905 and 2nd July 1903 in the 
Court of the Subordinate Judge of Meerut 
clairning immediate possession of the villages 
ui dispute on the ground that by Thomas 
fcjkinner s Will Thomas Brown Ski nner was 
only a tenant for life, on whose death the 
appellant became the tenant for life and was 
entitled to possession free from all encum¬ 
brances created by Th ^mas Brown Skinner and 
alleging that the auction-purchasers acquired 
only the right to the right, title and interest 
of Thomas Brown Skinner, i.e., an estate for 
the life of the judgment-debtor. 

On March 28, 1907, the Subordinate Judge 
delivered his judgment and held Thomas 
Skinner s Will to be genuine, confirming a life- 
estate only on Thomas Brown Skinner. The 
encumbrance created by Thomas Brown 
Skinner did not operate as a discharge of the 
^nd executed by Thomas Skinner in 1863, 
He gave judgment for possession and mesne 
profits. On appeal to the High Court the 
finding of the lower Court holding that the 
appellant was not entitled to dispossess the 
mortgagees or their representatives until the 
mortgage of 1863 had been redeemed waa 
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affirmed. From this finding the appellant 
appealed to His Majesty in Council. 

Mr. DeOriiyther, R. C., with him Mr. 
O'Qormnn, on behalf of the Appellant, con¬ 
tended that each of the auction-purchasers 
only acquired the right, title and interest of 
the judgment-debtor. The mortgages exe¬ 
cuted by Thomas Brown Skinner bound only 
his own interests and operated as a discharge 
of any previous mortgage executed by Thomas 
Skinner. The High Court should, in any 
case, not have dismissed the suits but should 
have passed decrees for possession conditional 
upon the payment of the debts binding on 
the estate of Thomas akitmer. 

Sir R. Richards, K. 0., and Mr. Brown, 
for Respondent No. 1, ontended that the 
execution of the Will of Thomas Skinner 
was not proved in a Court of Probate and 
could not on the present record be admitted 
to proof. The appellant on the right on- 
struction of the Will had no interest there¬ 
under and that he is estopped from denying 
Thomas Brown Skinner’s possession being 
that of an absolute owner, having acknow¬ 
ledged it before. The mortgages were bind¬ 
ing upon Thomas, Brown. Skinner and, 
therefore, no action for ejectment as against 
the respondent lay. 

MttS'iinviat Fanny Barlow v. Sophia Eveline 
Orde (1) was referred to. 

Mr. Rrii/Ves, appeared for Respondent No. G. 

Mr. Dube, appeared for Respondents Nos. 

2, y, 9 and 11. 

Messrs. Pnrikh and Roy, appeared for 
Respondent No. 10. 

JUDGMENT. 

Lord Shwv.—T hese are consolidated 

appeals from eleven judgments and decrees 
of the High Court of Judicature for the 
North-Western Provinces, Allahabad. The 
suits were for ejectment and were brought 
by the present appellant, Richard Ross 
Skinner. The Subordinate Judge of Meerut 
parsed ejectment decrees and the appellant 
was granted absolute proprietary possession, 
with mesne profi'-s, of certain villages 
situated in the District of Bulandshahr in 
the United Provinces. These judgments and 
decrees of the Subordinate Juige were re¬ 
versed by the High Court. 

In the proceedings before the Subordinate 

(1) 13 M. I. A, 277; 13 W. R. 41 (P. C.); 5 B. L. R. I 

[y, C.)j L, R. 3 P. c. App. 164; 20 Eng. Rep. 555. 


Judge many issues were taken and questions 
investigated and discussed. 

With the exception of those to be here¬ 
after referred to, it is unnecessary to enter 
upon these questions. For as the re.sult of 
the discussion before the Board, the appel¬ 
lant made a concession, wliich was (whatever 
may have been the nature of the other dis¬ 
cussions before the Courts below) no part of 
his original pleadings or case. In the plaint 
he prayed “that a decree for full proprietary 
posses.sion of the entire villages .... 
be granted to the plaintiff.” He further 
prayed for mesne profits and for c sts of the 
suit, with interest upon these mesne profits 
□ p to the date of realisation. It is true 
that the plaint also oncluded “that any 
further relief which may be considered 
desirable and necessary be granted to the 
plaintiff,” but, in their Lordships’ opinion, 
this conclusion was treated by the plaintiff 
himself throughout the proceedings as merely 
ancillary to or consequential upon the radical 
demand he made for “full proprietary pos- 
session.” The case in the Courts of India 
was throughout conducted upoc tlie footing 
that he was entitled to this proprietary pos¬ 
session in a full and unconditional sense, 
that is to say, that any mortgages or duly 
constituted burdens granted even by Thomas 
Skinner over the propertie.s were to be 
treated as wholly unavailing against him. 
Under the decree obtained no such rights were 
recognised. His position, in short, was 
that tlie whole of these burdens and mort¬ 
gages might be ignored. 

When, however, the case for the appellant 
to this Board was drawn, an alternative 
view was submitted, which is contained ia 
the seventh reason. That reason was in 
thi.s form:—“in any event, the High Court 
of Judicature, Allahabad, should not have 
dismissed the suits, but should have passed 
decrees for possession conditional upon the 
payment of the debts binding oa the estate 
of Thomas Skinner.” Their Lordships are 
of opinion that thi.s case was never either 
opsnly or fully set up by the appellant be¬ 
fore tlie In iian Courts, and that grevt em¬ 
barrassment to the learned Judges therein, 
and great delay and loss, have ensued to 
the respondents by reason of the appellant's 
action in this regard. The B )ard has ex- 
perieucad considerable difficulty in per¬ 
mitting the altcrnatiya to bs the ground of 
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judgment, now; and it is only because, in 
their view, it may be possible out of a large 
wreckage of procedure, to construct the 
material for a just decision of the true 
rights of parties, and because upon the 
whole this may be in the parties’ own best 
interests, tliat their Lordships refrain from 

sustaining the appeals and dismiss¬ 
ing the suits. 

The villages were the property of one 
Thomas Skinner, a member of a family not 
unknown in the history of the North-Western 
Provinces. In 180-3, Thomas Skinner mort¬ 
gaged ititer nil i these villages for a sum of 
Rs. 50,000, with interest. 

It is unnecessary to refer to other morfc. 
gages than that of tiie year 1=03 which lias 
just been mentioned, for the principles of 
the judgment which is to follow are meant 
to apply comprehensively to the mortgages 
granted by Thomas Skinner. Detailed re¬ 
ference need not, therefore, be made, for 
instance, to the mortgage of 1801 granted 
by him over the village of Ainchar to secure 
a sum of Rs. 4,000. Ou the 7th Septembsr 
of that year, this village was mortgaged to 
the Collector of HuUiidshahr. The plaintiff’s 
claim to this village, as to the other villages, 
has been dismissed. But although this 
procedure is to be corrected as the result of 
the judgment of this Board, their Lordships 
are entirely of the opinion e.xpressed in the 
judgment of the High Court of date the 
2ad March 1909, to the effect that "the plaint¬ 
iff is not entitled to oust the appellant 
without payment of the amount wliich the 
predecessor.s-in-title of the appellant paid in 
discharge of the mortgage in favour of the 
Collector.” 

The mortgage deed of 1861 above mention¬ 
ed provided that the mortgagees should be 
put in possession if principal and interest 
were not paid in accordance with its terras 
On the 22nd October 1864, Thomas Skinner 
executed a Will, In the next month, namely, 
November 1864, he died. Under his Will an 
important question to be immediately re¬ 
ferred to arises as to what was the nature 
of the right conferred in the villages upon 
his son. 

1 hat son, Thomas Brown Skinner, had 
possession delivered to him in the year 1867 
by the Court of Wards. At that time, the 
Board were informed that there was due on 
tae mortgage for Rs. 50,000, granted by his 
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father, Thimis .Skinner, a sum of Rs. 43,000. 


1 ne m)r,gaxee3 were placed in possess! >n 
by him, and he also himself borrowed 
further sums iu that year, m 1869 and in 
1^7..^, and granted mortgage.s over the 
pr)p5rJie.s, ihsrefor. In 1872, LaohraauU.as 
purchased at a sale, in execution of decrees 
obtained again.st Thomas Brown Skinner, 
the rights un ler the mortgages both 
of the father, Thomas Skinner, in 1863, 
anJofthe sjn, Tinmis Brown Skinner, in 
an 1 1^72. (O. her tr.\nsxetions and some 
tiansmissions took place with regard to the 
villige.s, hut these need not be entered upm. 
i?rom this m tin sketch it is to be observed 
generaliy that Tiiomis Brown Skinner had 
in p)i.it of fact acted, as all parries t) the 
transactions appear t) hiveac^.ed, on tli^ 
n>otirig that he was the o vaer of his fathe- 

Thomas Skinner’s estue in the villages, and 

was the absolure owner. If this was the 
true view, ail quest! ):iq in the ci>e are at an 
en 1, and the s.ilt for p )ssessio;i must entirely 
fail. H)w does this question stand? 

1 his depen Is up > 1 the c instruchou to be 

gu en to t w > clauses of desfcin iL )n occurring 
in Thomas Skinner’s Will of 186k They a-e 
in these terms: 

(4) dhat my private ze ninliri presented 
to me by (jovernm eat as a raw.ard for .services 
ren lere I during the Rebellion of 1857, as 
well as all villages, houses, ail other pro- 
party added by me from, time to time to the 
original grant may, at my deini.se, descend to 

ray eldest son, Tnom IS B.-o.vn Sunner. and 

to his lawful male children according to the 
law of inheritance. 

mi event of my eldest son, 

Ihomas Brown Skinner, dying without law¬ 
ful male children. the above mentioned pri- 
vate zeinindin^ etc., shall descend to my ue.xfc 
male heir, and should all my sons die with- 
out ul aiala children, the zentmi-iri etc,, 
shall descend to my female children, or, in 
event of their death, to the fe nale children 
born in wedlock of my sons in succession.” 

It IS strenuously contended that under this 
destination Thomas Brown Skinner (who, it 
may be mentioned, was an illegitimate child, 
and who was, at the date of his father’s 
death, about fourteen years of age) took in 
absolute e.stateas cootridistinguished from an 
estate for his life. Reference is made to the 
SuGcessioa Act, section 84, which provides 
that where property is bequeathed to a per- 
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son, and words are adJed which describe a 
class of persons, but do not denote them as 
direct objects of a distinct and independent 
gift, such person is entitled to the whole 
interest of the testator therein, unless a con¬ 
trary intention appears by the Will” and one 
of the illustrations in tlie section is specially 
founded upon, namely, to A. and the heirs 
male of his body.” The Act was passed in 

the year 1835. By section 331 of the Act it 
is enacted that “the provisions of this Act 
shall not apply ... to any Will made 
or any intestacy occurring before the Hrst 
day of January ISod.” But, as stated, 
Thomas Skinner the testator died in 186-1. 

It is contended, liowever, that, although tliis 
may be so, yet, according to the law of 
India, prior to the enactment of that Act, 
a destination to ‘'Thomas Brown Skinner 
and to his lawful male children according to 
the law of inheritance” was, in point of 
fact, an effective form of onveyance of no 

less than absolute ownership. 

In detei’miuing this question it is the opin¬ 
ion of their Lordships that the destination 
must be read in its entirety and together. 
Following the words quoted there occur 
these: “In the event of ray eldest son, 
Thomas Brown Skinner, dying without 
lawful male children, the above-mentioned 
private ztmindari, etc., shall descend 
to ray next male heir." The argument 
of Richard Ross Skinner, who, in point 
of fact, was the next male heir, is that 
his brother, Thomas Brown Skinner, had only 
the interest of a tenant for life. On reading 
still further on in the deslination, it is found 
that the appellant is not entitled himself, if 
his own argument be sound, to the position of 
absolute owner, for the destination continues: 
” And should all my sons die without lawful 
male children the zemmdari, etc., shall de¬ 
scend to iny female children, or, in the event 
of their death, to the female children, born in 
wedlock of my sons in succes.sion.” His 
learned Counsel accordingly conceded that the 
appellant is, as was his brother before him, 
only a tenant for life. The event has nob 
yet been ascertained whether the appellant 
shall or shall not die without lawful male 
children. If there should be such children, 
no doubt they would be the absilute owiieis 
of the properties, but if he should die child¬ 
less, then the destination over to female 
children will, it is argued, take place. 
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The question is full of embarrassment and 
ditBouUy. It is, no doubt, a temptation to be 
rid of the troublesome issues, with consequent 
accountings, by lioMing tliat the absolute 
ownership was in Thomas Brown Skinner; 
but — for tills temptation must bo put aside — 
tile only question that their Ij irdsliips liava 
to consider is whether it was the testa¬ 
mentary intention of Thomas Skinner, under 
the form of language adopted, to create liy 
liis Will an absolute ownership in 'riioinas 
Br-own Skinner. From tlie case of Barlow 
V. Orde (1), (in wliich, it may be observed, 
tlie history of the Skinner family is referred 
to in a judgment of L ird Westbury), it is 
plain that Knglisli rules of interpretation — 
in so far at least as these are artificial 
lilies of construction which liave arisen in 
the administration of Kiiglish Courts of 
Equity—must not be allowed to govern 
the interpretation of Thomas Skinner’s Will. 
Questions alTecting the construction of such 
a settlement as the present, or the regulation 
of a succession under it, must be determined 
by the principles of natural justice, or, to 
use tlie familiar language, acconliug to 
“justice, equity and good conscience.” 

So looking at tliis settlement, their Lord- 
ships do not find themselves able to atfirra 
that Thomas Skinner meant his son Thomas 
Brown Skinner to liave an absolute owner¬ 
ship of tliese villages. fSo to conclude 
would be to alfirm that the former a month 
before his death set forth an elaborate 
scheme of destinations over, while all the 
time lie was really meaning tliat (he boy 
of fourteen was to take the absolute owner¬ 
ship if he survived him. If the son was 
to be a tenant for life merely, then the 
detailed regulations for successive enjoyment 
and descent were entirely in place; they 
were natural and necessary. There are con¬ 
siderations either way; but it seems to 
tlieir Lordsliips a more likely and more 
reasonable conclusion to come to, that 
Thomas Skinner did mean to regulate the 
succession after the death of his son, and 
addressed his mind to tlie consideration of 
v’hat sliould be the steps and order of that 
subsequent enjiiyinent of liis property. In 
their Lordships’ opinion, accordingly, the 
pissession of Thomas Brown Skinner of 
these villages was the possession of a tenant 
for life. 
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Tfc follows that the mortgages granted 
by Thomas Brown Skinner were ineffectual 
to convey or give any rights over any 
estate exceeding the tenancy for life of 
which Thomas Brown Skinner was possessed. 
The appellant, accordingly as the next male 
heir, is entitled to the enjoyment of this 
estate for life, as of an estate out of the corpus 
of which no rights could issue which pro¬ 
ceeded from Thomas Brown Skinner, and that 
the respondents, in so far as they represent 
such rights and the succession thereto, have 
no title to interfere with his entry into pcsses- 
sion. 

But the case, in their Lordships’ view, 
stands in a very different position with re¬ 
gard to the rights of mortgagees and their 
successors under mortgages granted, not by 
the appellant's brother, but by the appellant’s 
father, Thomas Skinner, With regard to the 
appellant’s brother, it is decided by this judg- 
meut that the estate which he possessed was 
that of a tenant for life, and that mortgages 
proceeding in respect of debts incurred by 
him could cot affect the estate beyond his life. 
Even if it be supposed that after he, Thomas 
Brown Skinner, came into possession, he 
granted mortgages in renewal of those granted 
by his father and then outstanding, the rights 
of the mortgages could not in justice or equity 
be prejudiced thereby. To do so would be to 
operate a substantial defeat of the rights of 
those mortgagees and to imply, what certain¬ 
ly never was the intention of any of the par¬ 
ties to the transaction, that by the renewal 
of a mortgage by a person with a limited in¬ 
terest in the estate the intention was to oper¬ 
ate a discharge of debts effectually secured 
upon the radical right. 

Their Lordships, accordingly, have little 
difficulty in holding that such a result must be 
avoided, that full effect must be given to the 
mortgages granted by Thomas Skinner, and 
that the appellant can only enter upon posses¬ 
sion of his lights qui. tenant for life of these 
villages now after satisfying the mortgage 
debts of his father upon the estate. Their 
Lordships are glad to observe that the sub¬ 
stance of this equity is fully recognised in the 
judgment appealed from. They express no 
surprise, looking to the state of the pleadings 
and particularly to the unqualiBed nature of 
the demand made in the plaint, that these 
learned Judges should have dismissed the 
same simvUciter^ and they view the judgment 
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of the High Court as meant to leave open 
the determination of the rights of the mort¬ 
gagees of Thomas Skinner and their suc¬ 
cessors iu some further suit or suits. 

Upon the whole, however, it does not ap¬ 
pear to their Lordships that justice will be 
done between these parties if the present suit 
be dismissed, with the prospect of further 
litigations to determine a matter now sub¬ 
stantially ripe for settlement. They are 
further of opinion that the appellant is not 
entitled, even under the present suit, to enter 
into possession until full satisfaction is first 
made of the rights of all mortgagees and 
their successors under the mortgage-deeds 
granted by Thomas Skinner. Should this con¬ 
dition be not, within what appears to the Court 
below to be a proper and sufficient time, satis¬ 
fied, then in their Lordships* opinion a decree 
distnissiug the suit in respect of this failure 
could then be pronounced. 

Had the condition of a grant of possession 
which was conceded at tiieir Lordships’ Bar 
been made upon the plaint or tlie pleadings 
in the Court below, the whole of this pro¬ 
tracted litigation would have been saved, ex¬ 
cept to the extent of a simple determination 
of the point of the onstruction of Thomas 
Skinner’s Will. 

In their Lordships’ opinion, accordingly 
justice to the parties will be most nearly 
approached if the appellant make payment 
to the re.^pondents of the costs of the pro¬ 
ceedings in both Courts of India, and if, in 
regard to the appeal bsfore this Board, 
neither party be found entitled to costs. 
Their Lordships will accordingly humbly 
advise His ilajesty that the appeals should 
be allowed, that the causes should be remit¬ 
ted to the High Court to be dealt with upon 
the footing that the rights under mortgages 

granted by the late Thomas Ski nner should 
be satisfied by payment being made to the 
mortgagees or their successors, that upon 
these payments being made and that within 
such reasonable time as shall be fi.xed in the 
Court below, a decree for possession shall 
be pronounced in favour of the appellant, 
and that, failing such payment within such 
time, the suits shall stand dismissed. 

Solicitors for the Appellant, Messrs. T. L, 
Wilsor» Co. 

Solicitors for the Respondents: India O.&ice^ 
Messrs, Barrow, Rogers and Nevill, Messrs. 

F. Dolgado, and T. V. Sttrnmerhays 4* Sons, 
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Regular Civil Appeal No. 153 op 190S. 

April 1, 1913. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Richard Harington, Bart., 
Mr. Justice Stephen, Justice Sir Asutosh 
Mockerjee, Kt., and Mr. Justice 

Holmwood. 

DEBI PROSAD CHOWDHRY— 
Plaintiff—Appellant 
versus 

GOLAP BHAGAT— Defendant- 

Respondent. 

Hindu Lno— Widow — Alienntion—Portion 
of hunhnud's with consent of next rever- 

sionanj hoir— Withnnt iwoof of hnjnl necessity or reason- 
nhle inquinj and honest belief on mortynyee's part — 
Vnliditij — Whether bindiny on nrfnnl reversioner — 
PresHiiiption of vnlidity—liebuttahle by more cogent 
proof. 

Tlio alienation by way of niort"aifo liy a Uinilu 
widow as heiress of a portion of tho estate of her 
(leceastMl Imsband witlioiit proof either of h'lral Jiecos- 
sity or of reasonable inquiry and honest belief ns to its 
existence on tlie part of the niort'jai'eo, but with tho 
consent of the next reversioner for the time lieini?, 
will be valid and biiulini; on tiie actual reversioner, 
if tho presumption of leijal necessity or of reasonable 
impiiry and honest belief raised liy such consent ia 
not rebutted by more cof'ont proof. 

Reference to the Pull Bench by Mr. Justice 
Stephen and Mr. Justice 1). Chatterjee with 
the following 

ORDER OP REFERENCE. 

Stephen, J.—Tliis euit was brought by the 
appellant to recover possession of certain 
mnuzas as the heir of one Shib Nag Chandi, 
who became entitled to them after the death 
of Shib Nag’s widow Rani Radha Cliowdhu- 
rani. The case came before us on second 
appeal and it was not disputed that the appel¬ 
lant ib Shib Nag’s heir, and the only question 
that has been argued is whether hia claim is 
subject to a usufructuary mortgage executed 
by the widow in favour of defendant No. 2 
on the 23rcl Bhadro 1293 to secure a loan of 
Rs. 7,000. Ib is contended by the defendant 
that this mortgage is valid as against the 
plaintiff because it was made for legal neces- 
faity and because it was consented to by a 
man named Harbans Tewary, the son of a 
daughter of Shib Nag, who was at the time 
Shib Nag’s heir and, therefore, entitled to the 
mortgage property after the widow’s death. 
The lower Court has found both points in 


the defendant’s favour and has dismissed the 
suit. 

On the first point we cannot agree with 
the lower Court. Ac.iording to tho recitals 
in the bond the Rs. 7,000 was borrowed to 
pay off debts to four men, Surja Narain, 
Panna Lai, Shib Nath and the defendant. 
Evidence is produced to show that tliese 
debts existed and were for the most part 
eventually paid, bub there is none to show 
that they were incurred for any put pose that 
can be considered a legal necessity. As 
regards the debts to the defeinlaut we h.ave 
recitals in a mortgage to Surja Narain 
Singh, that money was required for the pay¬ 
ment of Government revenue, the expenses 
of Harbans’ marriage and the performance 
of a religious ceremony. As regards the debt 
due to Shib Nath we have practically no 
evidence at all. This discloses no evidence 
of legal necessity in respect of either of 
the.se debts, and very little reliance is placed 
by the respondent on the debts due t) either 
of these men. As regards the debts due to 
Surja Naiain and Panna Lai the case is 
rather strong, because the plaintiff eventually 
paid off the balance of their debts. The cir¬ 
cumstances of this payment, liowever, do not 
appear from the record and there is nothing 
to show that the plaintiff’s statement that he 
paid only to avoid litigation is incorrect, we 
consequently, cannot find that ho is estopped 
from questioning the legal necessity of the 
expenses for which the debts, which he 
partly paid off, were incurred. The only 
evidence that we have as to the circumstances 
of the widow at the time she executed the 
bond on which reliance is placed, goes to show 
that in 1312 the income of the estate was 
something like Rs. 20,000 a year which doe.s 
nob help the defendant. On the evidence relat¬ 
ing to the existence of necessity, apart from 
Harbans’ conduct, we are of opinion, therefore, 
that it is not proved that the bond relied on 
io this case was executed for any purp'ise of 

legal necessity. 

On the second point the facts are simple. 
The mortgage is a usufructuary mortgage. 
It is signed by the widow and witnessed by 
Harbans, who adds, “l accept this document.” 
Had Harbans survived the widow he would, 
in any event, have become exclusively entitled 
to the property which was the subject-matter 
of the mortgage. He managed the widow’s 
affairs at the time of the mortgage, and had 
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■witnessed certainly two other similar docu¬ 
ments and expressed himself as accepting^ and 
consenting: to one of them. The present 
defendant is not his heir. 

Under these circumstances the appelUnt 
before ns, the plaintiff in the suit, has argued 
that whatever may be the law as to an 
alienation of the whole of a widow’s interest 
in her estate with the consent of the rever- 
sioner, it does not apply to alienation by way 
of mortgage and he relies on the decision of 
Harz Kissen Bhngat v. Bajrang Sahai Bingh 
(1)_ to support his contention. In that case, 
which is not distinguishable on the facts from 
the present, Doss, J., says “l think that the 
doctrine of surrender, upon which the validity 
of a sale, out and out, of the whole or any 
portion of the inheritance, with the consent 
of all the immediate reversioners is based 
cannot legitimately be extended to the case 
of a mortgage where ex^hypothese, the widow 
still retains the ownership of the estate 
though subject to the liability created by the 
mortgage”. As I am unable to accept this 
holding as a correct exposition of the law 
applicable to the case, I will notice briefly 
the state of the law at the time of that 
decision. For present purposes it is not 
necessary to go further back than the 
decision of a Full Bench of this Court in 
NohoHsnore Sarma Boy v. Hari Nath Sarma 
-Roy (2), where It was decided that a Hindu 
widow could relinquish her estate to the 
next male heir of her husband, she could 
therefore, alienate it merely with his consent 
and without any legal necessity. Some Judges 
of the Court expressed a doubt as to the 
consonance of this decision with sound princi¬ 
ples of Hindu Law but felt themselves con- 
atrainedto come to the conclusion they did by 
a long coarse of decided cases. Much the 
same position was adopted in Hem Ghunder 
Sanyal v. Sarnamoyi Debt (3), where the 
power of a widow to alienate, as distinguished 
from relinquishing her estate, is referred 
to authority rather than principle. The 
matter has been recently considered by the 
Privy Council in the case of Bajrangi Singh 
V. Monikarnika Bakhsh Singh (4), where the 
decisions in Nohokishore Sarma Boy v. Hari 

( 1 ) 1 Ind. Cas. 434; 13 C. W. N. 544; 9 C. L.* J. 453 

( 2 ) 10 0 . 1102 . 

(3) 22 C. 354. 

(4) 12 0. W. N. 74; 3 M. L. T. 1 (P. C.); 9 Bora L 

M.t: j.%5; I 


Nath Sarma Boy (2) and subsequent cases 
were considered and the decision in the 
former was left undisturbed. 

There is thus no doubt as to the power 
of a widow to alienate the whole of her in¬ 
terest in her husband’s estate with the consent 
of the reversioner. The question is whether 
she can alienate a portion of her interest 
in the same way. It has been decided that 
she may alienate the whole of her interest 
in a portion of the estate: see VuUn Ohandra 
Mandal v. Balai Mandnl (6) and the cases 
there quoted. This impinges to some extent 
on the theory suggested in Nohokishore Sarma 
Boy v. Hari Nath Sarma Boy (2) that the 
relinquishment by the widow makes aliena¬ 
tion possible because it produces effects 
similar to those which would follow on the 
death of the widow, and suggests that she 
may be competent to alienate part of her 
interest in the whole. In Shanker Nath 
Hukherii v. Bejoy Oopal 2rlukherii (6), it 
was held that a lease by a Hindu widov 
for 60 years, which was ratified by the next 
reversioners, was valid, which does not seem 
as if her power of alienation depended on 
her surrender of her life-estate. 

On the other hand, it was laid down by the 
Privy Council in Behari Lai v. Madho Lai 
Ahir Oayaioal (7) that in order for a widow 
to accelerate the estate of an heir **it was 
essentially nece.saary” that she should **with- 
draw her own life-estate, s> that the whole 
estate should get vested at once in the 
grantee.” This would seem to make an 
alienation by way of mortgage invalid but 
in that case the effect of the alienation 
was to leave the management of certain cere¬ 
monies in the hands of the heir while the 
widow retained her life-estate and the 
necessity for the removal of the life-estate 
was based on the desirability of a check 
on the frequency of such conveyances. The 
words, therefore, as to the withdrawal of 
the whole of the life-estate should perhaps 
not be read as being of general application 
and the case may be considered as deciding 
no more than that the widow’s alienation 
is invalid if it is illusory, as was the case 
as regards a moiety of the estate alienated 

<5) 35 C. 939; 12 C. W. N. 837; 8 C. L. J. 280. 

(6) 4 Ind. Cas. 513; 13 C. W. N. 201; 8 0. L. J. 458. 

(7) 19 C. 236; 19 I. A. 30. 
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In this state of tlie authorities I ciunot 
consider that the doctrine of surrender or 
relinquishment has been recognised as so 
completely the basis of tiie validity of an 
out and out sale by a widow with the 
reversioner’s consent as to iustify the con¬ 
clusion that an alienation by mortgage with 
the same consent is invalid. It is for 
this reason that I entertain the doubts as 
to tlie correctness of the decision in ILiri 
Ki'ssen Bhigat's case (1) that I have meir- 
tioned. But I may also add that that 
decision was based on the decision of the 
Privy Council in Sham ^undar L%1 v. 
Achhati Kunivir (8) in commenting on which 
Doss, J., says—*'This decision clearly shows 
that where a Hindu widow borrows money 
on mortgage of her husband’s estate, though 
the ti’ansaction may be concurred in, or 
consented to, by the next reversioner, such 
consent or concurrence cannot have the 
effect of conferring on the deed a larger 
operation tlian a mortgage of the limited 
interest only”. I cannot agree in this 
view of the effect of the decision, as the 
Privy Council expressly hold that there 
was no such consent by the kindred of 
the widow as would raise a presumption 
that the transaction was a fair one, or 
one justified by Hindu Baw, and they then 
point out what kind ot cmsent would be 
necessary to validate the mortgage binds 
in question. 

Under these circumstances we refer the 
following question to the Full Bench. 

Is the alienation by way of mortgage by a 
Hindu widow of a portion of the estate of lier 
husband without any proved legal necessity, 
but with the consent of the next reversioner 
for the time being, valid and binding on 
the actual reversioner who is not the heir of 
the consenting reversioner? 

If the question is answered in the athrma- 
tive this appeal is dismissed with costs. If it 
is answered in the negative, the appeal is 
allowed, the decree of the lower Court is set 
aside, tlie suit is decreed in favour of the 
plaintiff as far as the three moiizas are cin- 
cerned, and the plaintiff is entitled to his costs 
in this Court and the Court below. 

(8) 25 1. A. 183; 2 C. W. N. 729; 21 A. 71. 


CiiATFRRJGE, d. —I agree with ray learned 
brother in holding that no legal necessity has 

been proved in this case. 

The next question that arises is whether the 
mortgage by Rani Railiia Cliowdhurani with 
the consent and co-operation of Harbins, the 
then next reversioner is binding upon the 
plaintiff who is not the heir of Harbans. 
This question has been decided in favour of 
the appellant in the case of llari Kisset* 
Bh-igat V. B-nraug Sah'ii Sitigh (!)■ H 
contended, however, by the learned Vakil for 
the respondent, first that the said case is 
distinguishable from tloe present and stcondly 
flmf if i.4 nnf correct. The distinction pointed 


out is that in that case the next reversioner 
merely attested the deed as a witness whereas 
in this case he has accepted the deed. I do 
not think that the distinction i.s material the 
object in both cases being the same that of 
having the approval of the next rever¬ 
sioner. The objection to the correctness of 
the ruling, however, seems to be substantial. 
Mr. Justice Doss, who delivered the main 
judgment, in the case first, says that even 
if the attestation by the then reversioner 
could be construed as an assent to the transac¬ 
tion **that consent by itself would not be 
sufficient to establish the existenco of legal 
necessity" and he relies on the Ctise of Bepin 
Beh'iry Kunhi v. Burgi Oharan Bandopidhya 
(9). That was, however, a case in which the 
next reversioner vviio gave tlie assent was a 
female and .Mr. .Justice Doss who was a 
party to that case said: Tlie result, no doubt, 
would have been different, if the next rever¬ 
sionary heirs had not been females but males 
etc.” The learned Judge then refers to the 
case of Sham Sun ier L'll v. Achkan Kunivar 
(8)and says;—"This decisioncleaily shows that 
where a Hindu widow borrows money on mort¬ 
gage of her husband’s estate, though the tran¬ 
saction may be concurred in or consented to by 
the next reveisiocer such consent or concur¬ 
rence cannot have the effect of conferiiog on 
the deed a larger operation than a raoi tgage of 
the limited interest only.” I do not, howo. er, 
understand the judgmenc of tlieir Lordships 
to l«y down that rule. Their Lordships say: — 
“It is not a case in which all the kindreds of 
Khairati liave assented or could assent 
to the bonds or either of them, and the 
circarastauces are nob such as to raise any 


(9) 12 C. W. 5. yl-t; 8 C. L. J. 120. 
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presumptioD from such concurrence as fl.oro 

was ... . tha<-, f.he transaction was a f presumptiv 

or one justified by Hindu Law In or'i'"'°r 

raise such a presumption the consent ‘lie actual 

must be shown to be given with a i J ’ "'''Prefer 

of the effect of what ‘Ly wl Join, a , 

Their Lordships then show that il ^'chard Gi 

was no such consent as both Acl han onoeestab 

and Rnayet Singh were under the inflaeim8°of 
“I I'hfnU-fhat thrdlcHmn’r! ” -- '‘"p 

which the validity of a sale, ouraTd 00^01 ' 

wr‘;^r: 

reversioners is based cannnf I« . relinquish 

,0 -< ‘"-i 

quotes the case of Sutranuf ,Shfa& v u ^aquence, t 

karmia Bahsh Singh (4) Li th!t ‘ 

Widow had sold the ^hh 

husband piecemeal to her son-inN eceased been adopte 
the presumptive reversioners 
executed deeds one af^^ranother 

the sales. Their L^rdshins r« • out in the wt 

several cases decided on^ theJ.. that “the 
came to the conclusion that oppose t 

of the whole body ot Uso' - Pnety. if nc 

.ivei, and not simulUnjou:!;" 

for the validation of the aliensr rmses a pi 

by the widow. The hrst cas ’°p ™ade wasafairam 
was that of The Oollector of ultimately d 

Oavaly Vencata Narainapah (10) uu ''l agree wi 
case decided that "it mav he ^ Court, Radhc 

establislied that an alienatfon by It can hardly 

legitimate, may become so if made"'w tb 
the consent of her husband’s t' u j‘n ®®®“ P'*’ 

The case of R.,j LukhZ Zr,-, sumption of 

Ohunder Ohoivdhry (11) deeid"ed li, persons inte 

consent must generally be by all th *i^® impeaching 

are likely to bo interested in H ® ‘® uousidered b 

the transaction and that at all u'sputing the case of fl, 

must be such a concurreLe ^ (3). 1 

of the family as suffices to raise n fo the express 

tion that the transaction was a favour of an 

and one justiBed by Hindu Day 

Lordships then refer t«> the dfin'a* -foeir In the dispo 

Allahabad High Court in ZaZZl p '''® ^he is L 

Tula Ku.ri (12) which ''he";f''Lt\;e 

(10) 8 M. I. A. 329; 2 W K tp c 1 <11 , literally mea 

G3I. ■ ‘^•*^•1 Oh 19 Eng. Rep. therefore, ine 

(11) 12 W. R. 47 (P. C ). 3 R 1 n „ “3) 21 U. 12S 

M. 1. A 2C9i 20 Eng. Rep! 529. '’•‘‘•57 (P. 0.); 13 (14) 17 0.896. 

(12) C A. 116; A. vy. N. (l'883) 243 ’See rinayai 1 
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presumptive reversioner could not by joining 
with the widow defeat the rights of 
the actual reversioner. Then their Lord- 
eh,p.s refer to the Full Bench case of Nobo- 

U). The ground of decision, as put by Sir 
Richard Garth, C. J.. is then set out “if it is 
once establnshed, as a matter of law, that a 
widow may relinquish her estate in favour 
ot her husband’s heir for the time being, it 
seems impossible to prevent any alienation, 
which the widow and the next heir may thus 
agree to make” and as set out by Mr. .luslice 
1 I ra but, if the widow is competent to 
re mquish her estate to the next male heir 
o er lusband, it follows, as a logical con¬ 
sequence, that she can alienate it merely 
with ^ his consent without any legal neces- 
81 y. Ibis view is then shown to have 
been adopted by the AMadras High Court in 
n Mar?i(iamHth'i Nadan v. Srinivasa 

i at ( 13 ). The Bombay view is then set 

of Jenkins, C.J.. and R^nade, 
J.. that the ousent of the persons interested 
o oppose the transaction evidences its pro- 
pnety, if notits actual necessity”* and “the 
consent of the reversioners must be of such 
'in re , the absence of whose opposition 
raises a presumption that the alienation 
was a fair and proper one.”* Their Lordships 
ultimately disapprove of the Allahabad view 
and agree with the view of the Calcutta High 
Court Shpajn Sircar v. Joy Ham {U). 

■ v he said that their Lordships base 

eir judgment on the so^called surrender 
teory. On the other hand their Lordships 
seem to place more reliance on the pre¬ 
sumption of necessity from the consent of 
persons interested for the time being in 
impeaching the alienation. The matter was 
considered by Norris and Banerjee. JJ. in 

n CA«nf/ra Sanyal v. Sarnamo[,i 

e i ( 3 ). Tho learned Judges first refer 
to the express provisions of the Dayabhaga in 
avour o an alienation in favour of certain 
relations: Dayabhaga Chapter XT, section 164 . 

lu the disposal of property by gift or other¬ 
wise she 18 subject to the control of her hus- 
an 8 family. The woid Damadi’in the text 
literally means gift and the like and must, 

mortgage. (See 

(13) 21 M. 12S; 8 il. L. J. G9. 

(14) 17 0. 896. 

♦See r»nayai r, Goi-»nc?, 25 B. 129 at p. 133 aod 

at p. 140.—fd. 
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G. Sastri's Hindu Law 448), and then con¬ 
tinue, “The text of the Uayabhaga referred 
to above evidently formed the basis of the 
earlier decisions upholding the Hindu widow’s 
alienations with the consent of the rever¬ 
sioners. See Jadfjmoney Dabee v. Snroda 
Trosonno Mn<erjee (15),” and then referring 
to the Full Bench case of Noholciahore 
Sarma Boy v. Uari I^ath Surma Boy (2) they 
say that the real ground of the Fall Bench 
decision was that it would be wrong to up^et 
a long course of decisions. It seems that 
the relinquishment theory was relied upon 
not as the basis of the decision but as an 
illustration of the higher powers of the 
Hindu widow which logically led to the in¬ 
ference that she could sell with the consent 
of the reversioners. After Bairanghi's case 
(4), it was held, in the case of Pului Ghayulra 
Mayid-il v. Dalai Maadol (5), that the 
alienation of a portion of her husband’s 
estate by a Hindu widow with the consent 
of the next reversioner is valid. In the 
case of Shanher Nath Mukherjee v. Bejoy 
Qopal Mukherjee (6), it was held that a 
lease foi 60 years by a Hindu widow which 
was ratified by the next reversioners was 
valid. If the so-called surrender theory was 
the basis of the rulings on the subject, 
alienation of a part of the estate of her 
husband by a widosv would not be valid tior 
would a lease lasting beyond her life. It is 
true that if there is a "surrender” or, more 
correctly "relinquishment” it must.be*of the 
whole. See Behati Lai v. Madho Lai Ahir 
Qayawal (7), but the validity of an alienation 
is founded on a different principle of Hindu 
Law. In this view of the law I cannot agree 
with the view expressed in the case of Flari 
KiSien Bhagat v. Baj'ang Sakai Singh (I) 
and agree in making this reference. 

Mr. S. P> Sinha, Babus Dwarka Nath 
OhakravaTti and Biraj Mohan Majumdar, 

for the Appellant. 

Dr. Rdsh Behary Ohose^ Babas Uma Kali 
Mukherjee, Mohendra Nath Roy, Upendra Nath 
Chatterjee and Naresh Chandra Sinha, for the 

Respondent. 

JUDGMENT. 

Jenkins, 0. .L-The qaestion subiniUed 
for the determination of this Fall Bench is 
in these terras: 

(16) 1 BoolnoiB. 121. 


‘‘Is the alienation by way of mortgage by 
a Hindu widow of a portion of the estate of 
her husband without any proved legal neces¬ 
sity but with the consent of the next rever¬ 
sioner for the time being valid and binding 
on the actual reversioner who is not the heir 
of the consenting reversioner 

The husband in this case died without 
male issue and the widow became, and at 
the date of the alienation still was, his 
heir. A widow’s power of alienation for 
purely worldly purposes over her souless 
husband’s estate has been a constant theme 
of discussion and in some respects it has 
been placed beyond the possibility of further 
argument. 

Thus it may be taken as settled beyond 
dispute that she can alienate for legal necea- 
sity either the whole or a part of her 
deceased husband’s estate and that even in 
the absence of such necessity the alienees 
title will prevail if he made reasonable 
inquiry and acted in the honest belief that 
such necessity existed. But the problem 
how far apart from this she can alienate 
merely with the consent of her husband’s 
kindred is beset with ditficulty. 

A multitude of authorities bearing on this 
point has been cited to us; and though 1 
have considered them all, 1 propose to refer 
only to a few in expressing my opinion 
on the question submitted for our determina¬ 
tion. In 1826 a Hindu widow’s position 
was considered by the Privy Council and 
Lord Gifford in delivering their Lordships’ 
opinion said of her, “she is entitled to the 
possession of the property but that she is 
only entitled to enjoy it according to the 
rights of a Hindu widow which it appears 
to me to be absolutely impossible to define. 

I mean the extent and limit of her power of 
disposing of it; because it must depend upon 
the circumstances of that disposition when¬ 
ever such disposition shall be made and 
must be consistent with the law regulating 
Buch disposition” [Kashinath Basak v. 
Barasundarri Dasi (16).] In Fhe Collector 
of Masulipatam v. Cavaly Vencata Narasn^ 
apah (10), decided in 1861, it was ^said 
at page 55l of a Hindu widow that ‘For 
religious or charitable purposes, or those 
which are supposed to conduce to the 

(16) 2 Shama Chara’a Vyavaatha Darpanap. 41, 
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spiritual welfare of lier Imaband, slie has a 
larger power of disposition than that winch 
hhe possesses for purely wordly purposes. 
To support an alienation for the last she 
must show necessity. On the other hand, it 
may be taken as established that an aliena¬ 
tion by her, which would not otherwise be 
legitimate, may becDrae so if made with the 

consent of her husband’s kindred.The 

exception in favour of alienation with consent 
may be due to a presumption of law that, where 
that consent is given, the purpose for which 
the alienation is made must be proper” 
The case of Raf Z»Uee Dahee v. Qo'wol 
Chunaer Chowdhr,, (11) came before the 
Pnvy (.ouncil in 1869 on appeal from 

the H.gh Court at Fort William in Bengal. 

the transaction in controveisy was a sale 
by a widow, the deed of conveyance being 
executed by her and attested by one .Tuggut 
Ram The High Court held that the consent 
of Jaggut Ram unquestionably given at the 
time of the sale and against his own obvious 
interests was a very strong piece of evidence 
in favour of the purchaser as Juggat Ram 
was tlien the sole heir and reversioner and 
at the date of the sale was the person 
most likely to know the real state of the ease 
and the urgent necessities of the widow In 
delivering the opinion of the Privy Council 
Sir James Colvile, dealing with this question 
of consent said: Their Lordships do not mean 
to impugn those authorities which lay down 
that a transaction of this kind may become 
valid by the consent of the husband’s kindred 
but tbs kindred in such case must generally 
be understood to be all those who are likely 
to be interested in disputing the transaction 
At all events, there should be such a coni 
currence of the members of the family as 
suffices to raise a presumption that the traosac- 
tion was a fair one, and one justified by Hindu 
Law. That It can be, as Mr. Field seemed to 
put It, a presumption of law in the sense 
of priBsumptiones juris et de jure their 
Lordships do not think. It is, no doubt, an 
element to be taken into consideration and 
deserving of considerable weight io ’ the 
estimation of all the evidence of the transao 
tion”. Their Lordships after expr^sTog 
their inability to affirm that Juggut had 
concurred in the deed aud their opinion that 

he was not proved to have been the next heir 
then proceeded as follows: — 

“On the other hand, the very fact of hia 


connection with the family leads to the pre¬ 
sumption that he knew that the present 
appellant had the power given to her by her 
husband to adopt a child, and that, therefore, 
his interest, even if it existed, as next rever¬ 
sioner, was in all probability, likely to be 
defeated. Therefore, if his concurrence were 
proved, it would not amount to such a con¬ 
currence by the husband’s kindred as, in 
the opinion of their Lordships, would have 
defeated the plaintiff’s claim.". Then after 
pointing out that no issue as to concurrence 
had been raised in the pleadings or 
fJL stages of the cause they say: 

The case of the party who sought to 
support the validity of this transaction was, 
that the sale had been made for particular 
purposes. He gave no evidence of that. 
He did not, by any suggestion in his written 
statement or otherwise, pat forward the con¬ 
currence of Juggut Ram either as supplying 
the want of proof of the existence of the 
debts and the necessity of the sale, or as 
a consent equivalent to such proof’’. In 
^amSnnd-r Lai v. Achhayi Kumvar (8) Lord 
Havey delivering their Lordships’ opinion, 

says;—. To give validity to the bonds.the 

plaintiff must show that there was legal 
necessity for raising the money by a charge 
on the estate or at least that in advancing 
their money the creditors gave credit 
on reasonable grounds to representations 
that the money was wanted for such neces¬ 
sity. It 13 not a case in which all the kindreds 
of Khairati have assented or could assent 
to the bonds or either of them, and the 
circumstaoces are not such as, in the opinion 
of their Lordships, to raise any presumption 
from such concurrence as there was of 
Achhau Kunwar and Enayet Singh in the 
first bond or of Enayet Singh in the second 
ond that the transaction was a fair one or 
one justified by Hindu Law. In order to 
raise such a presumption the consent of the 
deceased s kindred to his widow’s or daughter’s 
alienatiou must be shown to be given with 
a knowledge of the effect of what they were 

doing and an intelligent intention to consent 
to such effect". 

The law as enunciated by their Lordships in 
these cases is clear; the difficulty is occasioned 
y a decision of a Full Bench of this Court 
in Lohokishore Sarma Roy v. Sarinath Sarmo 
(2) where an answer in the affirmative 
was given to the question **whether aoe^rdinf 
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to the l(iw current in Bengal a transfer or 
conveyance by a widow upon the ostemtible 
ground of legal necessity, such transfer being 
assented to by the person who at the time is 
the next reversioner, will conclude another 
person, not a party thereto, who is the actua 
reversioner upon the death of the 
asserting his title to the property? 

This decision rests on the theory ot an 

acceleration of the next heir’s interest occa- 
sioned by the widow’s relinquishment in his 

The reasoning in effect is this;—it is only 
the widow’s interest that stands m tbe way 
of the next heir’s succession; that obstacle 
is removed by the determination of the 
widow’s interest, that determination can be 
effected by her death civil or natural, by 
disclaimer at the husband’s death and so by 
relinquishment later. , 

In EdrIIsIi law it is true a disclaimer by 
an heir will have ro effect, all he can do is 
to dispose of his property by an o»d>nary 
conveyance, but hobo<<ishores case (.'■i) my^ 
down different rule at any rate for a Hindu 

widow. . 1 . t 

But as there cannot be a disclaimer ot a 

part so the relinquishment must be of tie 
whole, for it is only by a total relinquish¬ 
ment that the condition of heirship can be 
determined. [Moazam Hussain Chaivdhtiru v. 
Bhouddin (17).J It was suggested by the 
respondent that in Nohokishore's case the 
dealing was with a part of the property and, 
as supporting this, reliance was placed on the 
language of Bauerjee, J., in a later case. 

But there is nothing in the report _ of 
Hoboktshore's case (2) that supports this view 
aud an examination of the original recor ^ in 
no way helps the respondent’s contention. 
Moreover, it is opposed to the hue of reason* 
ing on which the decision rests. This view is 
in accord with the language of the Privy Coun¬ 
cil in Behari Lai v. Madho Lai Ahir Oayawal 
(7), where it was said in an appealfrom ‘ 

“It may be accepted that, according to Hindu 
Law, the widow can accelerate the estatei of 
the heir by conveying absolutely and des¬ 
troying her life-estate. It was essentially 
necessary to withdraw her own life-estate, so 
that the whole estate should get vested at 
once in the grantee. The ueoessUy of the 
removal of the obstacle of the life-estate is 


2T9 


(17)6 0. W.N. 189. 


a practical c^ek ou he the es- 

“Sd p" .iHo. thaf the next heir’s sue- 

Son can be accelerated by rehnqu.shmeut 

it was determined in }iobohshore 3 ^ 

a logical consequence, that the ''h . . . 

theLxt heir’s consent could alienate withou 
any necessity. 

Bat it logic 19 “ Have any r 

alienation so sanctioned mus b of the 
husband’s entire estate. How far it can ne 

iaM that the doctrine of acceleration conse- 

auent on relinqui.shment applies where the 

widow retains an interest in the pure lase 

nrice or the sale is little more than a change 

^vestment, it is difficult to say; he 

do not refer to this: The road to the dec 

sion in XobokMore's case (2) was not w.th- 

out its difficulties but the learned Judges 

Wt it had to be travelled • -t ti les m g 
1 Hnt it IS settled that mere 

sLuTd be no e.vtensiou of 

trine. Bajrangi Singh V. Uanokarmka BiMi 

MucKeliaiice has been placed on this last 
deoLffin of the P.ivy Council by 

Behary Ghose has even contended that it is 

Itrsive in his favour. There by success, 
instruments a widow purported to tiauster 
Cr valuable consideration to her son-indaw 
the whole estate of her deceased husband 
whose heir she was. Subsequently the con- 

Bent of the nearest e'‘widZ 

executed by tbe then nenreet reeeie.nnere, e 

t... - p;r,d.v. 

pnte were m nPirest reversioners 

T the ut si::;:::!;.! opened at the 

:\dow’s death;’ [See ^^ 1 .. v tUuuo- 

judgment, after Btatlng that the 
^ • *• ^{Li^A nnints o\xt that the 

’’"w‘quMlior'romaining tor determination 

was the quantum of oouseut necessary. On 
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reiected m favour of the more tolerant 
view that ordinarily the con.sent of the 

whole body of persons constituting the next 
reversioners should be obtained, thoZh 
there might be cases in which special 
circumstances might render the sirict en- 
forcemeat of this rule impossible. 

distinctly said 

that their Lordships would be unwilling to 
extend the widow’s power of alieniftion 
beyond its present limits. 

The result then of the authorities binding 

on us appears to me to be this :_ ^ 

To uphold an alieuation by a widow of 
her deceased husband’s estate, where she 
13 h,8 heir, it should be shown (1) that 
here was legal necessity, or (i) tit 
the alienee, after reasonable inquiry as to 
the necessity acted lione.stly m the belief 
tha„ It existed, or (3) that there was such 
consent of the next heirs as would raise a 
presumption either of the existence of the 
necessity or of reasonable inquiry aud honest 
belief as to its existence, or (4) that there 
was a consent of the next heirs to a" 
alienat.oi. capable of being supported by 
reference to the theory of the relinquish^ 

mentof the widow’s interest and the’con¬ 
sequent acceleration of the interest of the 
consenting heirs. IVhere any one of it, 
first three positions is established the alient! 
t on may be of the whole or any part of 
the husband d estate but where tL 4i|i 

oUhe whor'" 

Here the alienation is only of a part of the 
husbaua s estate and that by way of mort 
gage so that the 4th position cauLt appH 

would therefore, answer the questio^n 
propounded by saying that the allnaL’oa 
by way of mortgage by a Hindu wido.v as 
heiress of a portion of the estate of her 
aeceased husband without proof either of 
legal necessity or of reasonable inquiry and 
honest belief as to its existence but wifh the 
consent of the next reversioner for the time 

being will he valid and binding on the 
actual reversioner, if the presumption of 
legal necessity or of reasonable inquiry and 
honest belief raised by such consent is n„i 
rebutted by more cogent proof. 

The case must be returned to th^ n:„- • 

Bench for disposal in aocorda^e 

answer to the reference, 


Harinqton, J. —The question in this re- 
rerence is :— 

Is the alieuation by way of mortgage by 
fL Hi^ndn widow of a portion of the estate 
ot her husband without any proved legal 
necessity but with the consent of the next 
reversioner for the time being valid and 
Dindtng on the next reversioner who is 
not the heir of the consenting reversioner?” 

Ihe question whether the widow can 
dispose of the whole of the estate of her 
deceased husband with the consent of the 
next reversioner for the time being must 
be yarded as having been settled as far 
back as 1684 by a Full Bench of this Court 
in the case of Nobo Kishore Sarrna Soy v. 
Han Nath Sarma Soy (2). 

But in that case the decision does not 
appear to be based on any principle of Hindu 
l.aw; It rather proceeds on the ground that 
tnere had been a long series of decisions 
afhrming this proposition and that many 
sales had taken place and titles had been 
accep e on the faith of these decisions 
which It would be unjust to disturb. And 
a oug the Chief Justice describes the 
transaction as a relinquishment rather than 
a surrender—the decision can hardly be 
placed on that ground. No doubt, when a 
woman becomes incapable of holding pro- 

perfy y physical death or by entering a 

re igious order she relinquishes her husband’s 

estate, this can hardly be said to be the 

case when she converts his estate into 

money and continues in the enjoyment of it 
lu Another form. 

The views of the varions High Courts m 

n la on the question of alienations by a 

widow were considered by the Judicial 

Committee in 1907 in the case of Bairangi 

V. Monokarnika Bakhsh Singh (4), in 

w 101 , without pronouDoing an opinion as 

o ^ e grounds on which the principle is 

to be placed their Lordships say the 

principle being admitted by the High 

our 8 in India the quantum of consent has to 
oe considered, 

fbese two decisions, which 
are both binding on us, is to establish 

oat a widow can without proof of legal 
necessity alienate the whole of her husband’s 
estate with the consent of the then next 
reversioner, bat they leave the principle 
on which such alienations are to be supported 
open, he Full Bench being decided on the 
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ground that it would be unjuat to disturb 
what had boeu settled by a long series ofdeci* 
sions while the Judicial Committee affirm 
that tlie principle is admitteJ but do not say 
on what ground it is to be taken as estab¬ 
lished. 

It is contended by the appellant that the 
widow’s power to make a title to a portion of 
her husband’s estate cannot be placed on the 
ground that she has a newer to relinquish, 
but that to justify a sale or mortgage of a 
portion of the estate tliere must be legal 
necessity and that tlie consent of the then 
reversioner is, at its highest, only evidence 
that legil necsssity existed or, at any rate, that 
the transaction was a proper one while for 
the respondent it is contended that the widow 
and the reversioner for the time being re¬ 
present the estate and are able to make a 
goo I title to the whole or any part of it or to 
mortgage it in any part of it so as 
to bind tliose who happen to be the heirs of 
the deceased husband at the widow’s death. 

The former view is supported by the case 
of Beh iri Lil v. Madho Lil Ahir G.i\f(iwil (7) 
which was decided by the Privy Council in 
181)1. This was, however, a case of a peculiar 
character. The widow did not convey out and 
out to the next reversionary heir but gave the 
estate to him subject to lier having the estate 
for life. Before the widow died another re¬ 
versionary heir had come into existence and 
it was held tliat the ekrarnamn executed by 
the widow could not operate to defeat that 
reversioner. 

But the conveyance passed no estate in 
possession at the time it was executed. It 
was not to affect the possession of the pro¬ 
perty until after the widow’s death. This 
might well be said not to be a conveyance of 
the estate to the then next reversioner for it 
was a conveyance to a person who might or 
might not be next reversioner at the time 
when the property passed under the convey¬ 
ance. 

Tlie Privy Council lay down that it was 
essentially necessary that the widow should 
withdraw her whole life estate so that the 
whole estate should get vested in the grantee 
and say tliatthis will be a practical check on 
the frequency of such onveyancas. It is not 
quite cdear, I think, whether their Lordships 
meant by the words “whole estate” every 
hiQaU of land of which the estate consisted or 


whether they meant the absolute estate as 
contrasted with an estate subject to a pre¬ 
ceding life-interest. For tlie purposes of tlie 
judgment the latter proposition was necessary, 
not the former. 

I do not think that this case can be 
regarded as affording an answer in the 
negative to the question submitted to us. 
If the words “wliole estate” mean every 
foot of land then the case would afford an 
answer to the question but I think that the 
words “whole estate” refer to tlie nature of 
the estate in the property conveyed and that 
the case does not afford an answer to the 
question before us. 

It is, however, inconsistent with the pro¬ 
position that the widow and the next rever¬ 
sioner completely represent the estate and 
are able to make such disposition of it as 
they choo.so if they could they would bo able 
to make tlie disposition which the Privy 
Council have held cannot bo made, and it is 
an authority for the proposition that a widow 
cannot even with tlie consent of the next 
reversioner retain possession of the estate and 
make a disposition of it to fake effect at a 
future time. 

We are led, therefore, to the proposition that 
a widow can alienate with the consent of 
the next reversioner but such an alienation 
must becompleteaud effective, i. e , she must 
not retain possession of the property. 

The question of difficulty is to say on what 
principle of law is this power in the widow to 
be supported. Is it on the ground that she 
can relinquish in favour of a rever.sioner or 
on the ground that the consent of the rever¬ 
sioner is evidence that she is acting within 
her powers in alienating the estate? 

The instances given of relinquishment are 
those in which the widow does something 
which destroys her capacity for iiold- 
ing property such as incurring a volun- 
tary death or entering a religious order. I 
think if relinquishment is to be taken in its 
strict sense it would involve something 
which rendered the widow no longer capable 
of being her husband’s heir. U is true 
nevertheless that the texts recognise gifts by 
the widow of a portion of the estate to her 
husband’s kindred as meritorious. 

She appears, therefore, to have had a power 
of alienating portions of the estate while she 
still filled the position of being the possessor 
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of the estate bat these powers, ^vhebher of 
relinquishiu? the whole estate by enterlner a 
religious order or alienating part by giving 
it to hor husband’s kindred, only enabled to 
benefit the heirs of her husband and did not 
enable her to get any advantage for herself. 

I do not think, therefore, that her pjwer fo 
alienate for valuable onsideraMon can be 
placed on either of these grounds for I 
think that when a widow converts her hus¬ 
band’s property into money and enjoys that, 
she cannot be said to relinquish it nor can 
she be said to make a gift when she receives 
valuable consideration for the conveyance. 

la it then to be taken that the consent of 
the next reversioners is evidence of the 
propriety of the transaction? If it be taken 
merely as evidence then it is open to be 
rebutted and it can be shovn that there 
was in fact no legal necessity for the con¬ 
veyance; if, on the other liand, it is conclu¬ 
sive evidence then it affords an answer to 
the question. 

It is clear that a widow for her religious 
or charitable purposes or for those which 
were supposed to conduca to the spiritual 
welfate of her husband or under pressure of 
legal necessity is entitled to sell or mortgage 
the whole or any portion of her husband’s 
estate. 

The transaction, therefore, was not one 
which lay wholly outside the power of the 
widow, she m ight dealwith the estate under 
certain ciroumstancas, and if the consent is 
to be taken as c:)nclu9ive evidence that 
those circumstances exist, there is an end 
of the question. 

In the case of Knlee Mohun Deb Roy v. 
Dhununjoy Shaha (18), decided in 1836, the 
consent of the then next reversioner was treat¬ 
ed as evidence of the existence of legal neces¬ 
sity. The Judges do not say it was conclusive 
evidence, they say it gives rise to a strong 
presumption that such necassity existed in 
the absence of evidence of the want of legal 
necessity. 

The case of Palin Ohandra }ilandal v. Balai 
Mandal (5), decided in 1903, goes so far as to 
afiirm the proposition that an alienation 
of a portion of the husband’s estate by the 
widow is valid, even though there is no legal 
necessity, if made with the consent of the 
then reversioner. This case goes further 

(18) 6 W. R. 5X. 


than the case of Hem Ghunder v. Sarnamoyt 
Debt (3), decided in 1894, in which it is 
laid down that the widow may convey 
to the next reversioner or to a third party 
with the consent of the next reversioner the 
whole or any portion of the estate and the 
transferee will acquire an absolute interest. 
The Judges, however, after discussing the 
texts and the cases say that they are 
not prepared to hold that the widow and 
next reversioner are competent to deal with 
the property so as to convert the widow s 
estate (the property remaining in her) iuto 
an absolnte estate. 

The former of these two cases supports the 
proposition contended for by the respondent 
but on the question whether the alienation 
would be held to be good, even if it were 
established that no legal necessity existed, 
the case of Pulin Ch'indra Mandal v. Balai 
Mandal (5) is inconsistent with the earlier 
case of Kalee Mohtin Deb v. Dhununjoy Shaha 
(18). and, moreover, it lays down what is not 
consistent with the judgments of the Privy 
Council. In Rajlikhei Dehia v. Qo'tool 
Ghandra Ghowdhry (ll), their L:)rd3hip3 
say in reference to the efficb of the consent 
of the husband’s kindred): “there should be 
such a concurrence of the raembsra of the 
family as suffices to raise a presumption that 
the transaction was a fair one”; and while 
saying it is not a prreiumptioncs juris et de lure 
they say: “It is, no doubt, an element to be 
taken into consideration and deserving of 
considerable weight in the estimation of all 
the evidence of the transaction.” 

I think that the conclusion to be drawn 
from the cases is to show that the widow 
with the consent of the then next rever¬ 
sioner has the power of making an alienation 
of the whole or any portion of her deceased 
husband’s estate but that the power is limit¬ 
ed to this extent that no act done by the 
widow with the concurrence of the then next 
reversioner or by the then next reversioner 
can have the effect as against the actual 
reversioner of giving the wid>w a greater 
estate in the property than she has under 
the Hindu Law, see Hem Ghunler Sanyal v. 
Sarnamoyi Dehi (3). The widow and next 
reversioner are nob, therefore, enabled jointly 
to deal with the estate as though their joint 
power was equivaleut to that of au absolnte 
owner. 
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1 think the principle on which an 
alienation by the widow with the consent of 
the next reversioner is to be supported is 
that it raises a strong presaniption that at 
the time of the alienation the persons then 
interested in preventing the alienation were 
unable to dispute its propriety or, in other 
words, that circumstances existed which 
enabled the widow in accordance with the 
rules of Hindu Law to alienate tlie estate so 
as to destroy the interest which might in 
future descend on the next reversioners as 
heirs to her deceased liusband. The pre¬ 
sumption is a very strong one; and though 
not absolutely irrebuttable, evidence to 
rebut it would not affect the validity of the 
transactions if it were established that the 
mortgagee or purchaser had given valuable 
consideration and had acte«l bon'i Hie believing 
on the faith of such consent that circum¬ 
stances justifying the alienation existed. I 
would, therefore, answer the question sub¬ 
mitted to us in the terras which have been 
proposed by my Lord. 

Stephen, J.—In answering the question 
referred to us, we have to deal with only one 
of the two methods by which a Hindu widow 
can alienate the property of her deceased 
husband in which she has inherited an estate. 
For present purposes, it may be taken for 
granted that her alienation of the whole or 
part of it, can be supported by proof that it 
was necessary or, what is practically the 
same thing, for the purpose of benefi'ing her 
husband’s kindred in one of the limited num¬ 
ber of ways prescribed in the Hindu texts 
with which we are nob immediately concerned. 
Furthermore, proof of due inquiry by the 
purchaser into the necessity of the alienation 
leading to an honest belief on his part that 
necessity existed, is taken to be a proof of 
necessity as far as he is concerned. 

Taking this to be so, the question to be 
decided is, what is the effect of the consent to 
the alienation of the next heir to the deceased 
husband for the time being? And, on a review 
of the authorities, that have been quoted to us, 
by which we are bound, the answer seems to 
me as follows. In the first place, there is no 
doubt tlrat the consent of the kindred, not 
neces.sarily the next heir, of the deceased 
husband to alienation by a Hindu widow, is 
evidence that ‘*the transaction was a fair one, 
and one justified by Hindu law;” but it seems 
that the effect of such coucarrence is at most 


to raise a presumption, Rajlakhea Debia v. 
Ookul Chandra Chowdhry (11). Even for this 
purpose the consent of all the kindred is 
necessary and the circumstances of the con¬ 
currence of any of tl;em mast be considered. 
Sham Sunlar Lai v. JrViuw Kunwar (8). 
''Ordinarily the consent of the whole body of 
persons constituting the next, reversion 
should be obatined, though there may be 
cases in which special circumstances may 
render the strict enforcement of this rule 
iinpo.ssible”. Bajrangi Singh v. Maiioharnika 
Bakhsh Singh (4). I feel some difficulty in 
appreciating the full sc)pe of tliis rule; 
but I have no doubt that it applies to a 
case when the consent of a reversioner is 
relied on as affording evidence of tlie nect ssity 
of an alienation. On principle and on 
authority, these rules apply where the aliena¬ 
tion is of the whole or a part of the widow’s 
estate. 

In the second place, consent to the 
widow’s alienation has an effect on that alien¬ 
ation in cases where the widow may be 
supposed to have relinquished her rights 
over lier deceased husbatid’s property. 
That a Hindu widow can cede and relinquish 
her rights in favour of the reversioner is 
clearly laid down by Romesh Cliunder 
Mitter, J., in Ounga Pcrshad Kur v. Shurrbhoo- 
nath Bnrman (19), relying on the decision in 
Jadomoney v. Saroia Frosc/nno Mukeriee (15). 
The decision in this case was confirmed on 
a Letters Patent Appeal and its principle 
is recognised by the Privy Council in Behnri 
L il V. Madho Lai (71, where it is said that 
‘’the widow can accelerate the estate of tho 
heir by conveying absolutely and destroying 
her life-estate,” but it is ‘ essentially neces¬ 
sary,” for her “to withdraw her own life- 
estate, so that the whole estate should 
get vested at once in the grantee.” The 
principle is also recognised by a decision 
of a Pull Bench of this Court in Nobokishore 
Sarma Roy v. Hari Nath Sarma Roy (2), but 
a cmclusiou is drawn from it by which I 
cmceive that we are bound, and which, in 
my opinion, carries the matter very much 
further. In that case, a widow sold to a 
stranger a share in a taluk, which I under¬ 
stand to have been treated as the whole of 
the property inherited by her from her 


(19) 22 W. R. 393. 
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deceased husband. The reversioner then exe¬ 
cuted a separate document in which he 
assented to the conveyance by the widow, 
and covenanted for himself and his heirs 
that he would not lay claim to the property 
at any future time. The reversioner then 
predeceased the widow, and on her death 
the person who succeeded to the property 
was one who was not bound by the covenant 
of the previous reversioner. On these 
facts, Garth, C. J., after referring to the prin¬ 
ciple of relinquishment, points out “that it 
frequently happens that a widow, who is 
anxious to turn her husband’s estate into 
money, may arrange with the next heir 
of her husband for the time being, to 
alienate the estate to some third person 
for their mutual benedt. Tliey may both 
share in the profits of such a transrc- 
tion,” and thus the person who would 
be the next male heir to the deceased hus¬ 
band at the time of tlie widow’s death is 
deprived of his right. He then goes on, “bat 
if it is once establi.shed as a matter of law 
that a widow may relinquish her estate in 
favourof her husband’s heirforthe time being, 
it seem.s impossible to prevent any alienation, 
which the widow and the husband may thus 
agree to make.” After quoting authorities, he 
goes on, “to allow the widow to relinquish her 
estate to the next male heir of her husband, 
is one thing, but to allow her to sell the whole 
inheritance without any legal necessity, mere¬ 
ly with the consent of the next male heir, so 
as to bar the rights of other heir.s of her hus¬ 
band in the future, is another thing.” He then 
concludes, on authority and on grounds of 
practical convenience, that it is impossible to 
hold that the widow may not sell the estate 
in the way described. Mitter, J., after point¬ 
ing out that a widow can relinquish the whole 
of her estate to the next heir, adds;—“But if 
the wife is competent to relinquish her estate 
to the next male heir of her husband, it tol- 
lowH, as logical consequence, that she can 
alienate it merely with his consent without 
any legal nece.ssity”, referring to the decision 
of Mohunt Kishen Qeer v. Busgeet Roy (20) to 
show that the one proposition follows as a 
logical consequence of the other. 

This decision is based on the principle of 
relinquishment though that principle is not 
distinguished from or contrasted with the 

(30) 14 W. R. 379. 


[1913 

principle of consent being evidence of the 
propriety of the alienation, and, as I under¬ 
stand the matter, a sile by the widow with 
tlie cinsent of the reversioner is held, ou 
authority and for purposes of practical con¬ 
venience. to be equivalent to a relinquishment 
by the widow in favour of the reversioner, 
and a conveyance by him. 

Tiie difference between a sale by the widow 
with tile consent of the reversioner, and a 
sale by the reversioner after a relinquishment 
by the widow maybe to some extent a matter 
of form, a view to which the Judges, who 
decided Mohuut Kishen Oeer^s case (20), 
seem to have inclined, but Garth, C. J., 
expressly contemplates a case in which the 
sale is not only formally, but actually, by the 
widow, because he supposes it to be made for 
the common benefit of the widow and the 
reversioner, and that they share in the pro¬ 
fits of the transaction. A sale by which the 
widow receives the price of iier husband’s 
property does not seem to be a relinquish¬ 
ment, as that term is nsed in earlier cases 
and in the later case of Heh iri L tl v. Madho 
Lai 1,7), but then I reaJ this case as extend- 
ing the meaning of relinquishment so as to 
make it indistinguishable, as fac as I am 
concerned, from alienation, and 1 find nothing 
in the later cases in the Privy Council over¬ 
ruling this construction. Personally I am 
fortified in this view by finding that Baner- 
jee, J., in Hem Ohandri Sanyal v. Sarnamoyi 
Debt (.3), acquiesced in the decision in 
Noboktshore's case (2), however unwillingly 
he may have done so, and we are as much 
bound by it as he was. 

On ray view of the effect of the decisiou in 
this case, a difficulty arises as to whether 
the decision covers an alienation of a part as 
well as of the whole, [n its terras, it seems 
not so, but in principle there is no reason 
why it should not, and the Court in Hem 
Ohunder SanyaVs case (3) seems to have 
thpught it did; on the other hand, the decision 
in Behari Lais case (7), which was given 
after Nobokiskore*s case (2), though it does 
not notice it, and before Hem Ohunder SanyaVs 
case (3), is unmistakeably clear as to the 
necessity for a relinquishment being of the 
whole property. 

Under these oircurastancas I consider that 
the decision in Hobo'dshore's case (2) makes 
a sale by a Hindu widow of all her interests 
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ia the property, that she has inherited from 
her husband, competent to pass an absolute 
title to the transferee, if it is made with the 
consent of the then heirs of her husband and 
it has not been suggested in this case that a 
mortgage is to be distinguished in this res¬ 
pect from a sale. How far this rule may 
extend, it is not necessary to consider exactly 
on the present occasion, though 1 think it 
may safely be said that it might lead us out 
of sight of our starting point in Hindu law. 
But I do not think we are bound to apply 
the rule in question to a case where, as in the 
one before us, only a portion of the property 
in which the widow is interested is affected by 
heraction. In Bajrangi Singh^sctise {4;), where 
the law laid down in Nobokishorts case (2), 
seems to be approved of, the widow executed 
successive transfers of all the property she 
inherited from her husband, she then died 
and subsequently persons, who in view of ttie 
judgment of the Privy Council must be 
taken to represent the reversioners at the time, 
ratified the widow’s alienations. If we take 
this case to be decided on the theory of 
relinquishment as well as on that of nece.ssity 
baing presumed from consent, which I think 
we must, the ratification applies at least to 
a complete alienation, and the case is, there¬ 
fore, no authority for extending the rule 
laid down in Nobokishore's case (2) to an 
alienation of a part. This follows from a 
consideration of the facts of the case hut 
it is also to be observed that their Lordships 
do not consider that they are laying down 
any new principle, and express themselves 
as being ‘^unwilling to extend the widow’s 
power of alienation beyond its present 
limits.” I, therefore, concur in the answer 
to the question before us suggested by the 
Chief Justice. 

Mookekjee, J.—The question referred for 
decision to the Full Bench has been for¬ 
mulated as follows :— 

‘‘la the alienation, by way of mortgage, 
by a Hindu widow of a portion of the e.state 
of her husband without any proved legal 
necessity but with the consent of the next 
reversioner for the time being, valid and 
binding on the actual reversioner wh > is 
not the heir of the consenting reversioner? ’ 

The texts relevant for the determination 
of this question are those of Katyayaua, 
Vj^aea, and Narada quoted by Jimutavahana 


in the Dayabbaga Chapter XI, section 1, 
paras. 56, 60, 64. 

“Let the childless widow, preserving un¬ 
sullied the bed of her lord and abiding 
with her venerable protector, enjoy with 
modeiation the property until lier death. 
After her, let the heirs take it.”—Katayana. 

“For women, the heritage of their husband 
is pronounced applicable to use. Lnt not 
women on any account make waste of their 
husband’s wealth.”—Mahabharata. 

“When the husband ia deceased, his kin 
are the guardians of his childless widow. 
In the disposal of the property and care 
of herself, as well as in her maintenance, 
they have full power. But if the husband’s 
family be extinct or contain no rnalo or 
be helpless the kin of her own father are 
the guardians of the widow, if there be no 
relations of her husband within the degree 
of a sapinda." —Xarada. 

From these texts, Jimutavahana draws 
the inference that it is competent to the 
widow to enjoy the estate for life which 
goes upon the termination of her interest 
to the heirs of her husband, it is also com¬ 
petent to her to make a gift or sale for 
the obsequies of her husband and for other 
religious and charitable purposes she may 
also in case of ueceesity mortgage the pro¬ 
perty or sell or otherwise alienate it. We 
have consequently the piinciple that a 
widow can alienate the corpus of the 
property, inherited by her for purposes of 
necessity she can sell it or mortgage it 
and in certain cases she can even make a 
gift of a reasonable portion of it [Colhetor 
of MasuJtp'ttam v. Cavaly Venkata Krainapah 
(10).] Upon this fund amental principle has 
been engrafted by judicial decisions, the 
equitable dcctiice that a transferee is pro¬ 
tected if he proves that he made proper and 
bona fide ii^quiries as to the actual existence 
of such alleged necessity and did all that was 
reasonable to satisfy himself as to the exist¬ 
ence of such necessity lAwainoth v. Achon 
Kuar (21), Bhagwat Ddpal v. Debt Doyal{22), 
Hanoomanpersaud v. Munro} Koonuetee (23).1 
Itis,therefore,firmly setlledthat a widowtakes 

(21) 19 I. A. 19G; 14 A. 420. 

(22) 35 I. A. 35 C. 420; 12 0. W. N. 393 (P, C.''. 
10 Bom. L. R. 2:'0; 7 L. J. 335; 5 A. L. .1. 184- 18 
M. L. J. 100: 3 M. L. T. 344; 14 Bur. h. R. 49, 

(23) 6 M. I. A. 393; 18 W. K. 81. 
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only a restricted estate in the property of her 
husband and that at her death itpases to the 
heirs of her husband except as to sacli portion 
as may have been alienated by her for le^sl 
necessity [Kashinath v. Hara Snwi-iri (24)]; 
and it is beyond controversy that upon this 
point there is no difference bet ween the Daya- 
bhagaand the Mitakshara Schools of Hindu Law 
[Kf-erut v.'Koolahnl (25); Collector of MasuUpa- 
tim V. Oavaly Venkat‘i (10); Thakoor Deyhee 
V. Rai Baliik Ra in (26); Bhngu v. 

Moyna Baee (27).] 

The question next arises whether, apart 
from legal necessity, a widow is competent 
to alienate the corpus of the property inherit- 
ed by her with the consent of the then next 
reversiouers so as to bind the person who turns 
out to be the actual reversioner at the time 
of her death. This question was answered 
in the affirmative by the Bengal Sudder 
Court in Tle'n Ohund v. T-iramoui (28); Ookul 
Ohand v. Rair,im{29)\Bi}ya Vibeh v. Vnnapnrna 

(30) and Bindrahan Chandra v. Bisheechand 

(31) The reason for tliis conclusion does not 
appear to have been clearly formulated, even 
if appreciated in the earlier decisions. But 
reference is made in more than one place to 
the fact that according to the text of Narada, 
the relations of the husband are the natural 
guardians of the widow and they are not 
likely to consent to an alienation unless there 
is justifying necessity for it. In a very early 
case, however, Mohan Lai v. Rani Siromam 

(32) , the question was pointedly raised as to 
who were the relations of the husband whose 
consent was essential to validate the 
alienation by the widow. It was ruled 
that an alienation by the widow to be 
valid must bear the assent of the next 
heirs and the paternal kindred of her 
husband and the same view was affirmed 
in Bup Gharan v. Anandlal (33). The point 
arose for consideration before the Judicial 

(24) 1 Clarko R. & 0. 91. 

(25) 2 M. I. A. 331; 5 \V. R. P. C. 131; 18 En- 

Rep. 325. ° 

(26) 11 M. I. A. 139; 2 lad. Jur. (N. S ) lOO; 10 W. 
R..(P. C.) 3; 20 Eng. Rep. 54. 

(27) 11 M. I. A. 487; 9 W. R. (P. C.) 23; 20 En- 
Rep. 184. 

(28) 1 Mac. Sel. Rep. 481. 

(29) 2 Mac. Sel. Rep. 213. 

(30) 1 Mac. Sel. Rep. 215. 

(31) 4 Mao, Sel Rep. 180. 

(32) 2 Mac. Sel Hep. 40. 

(33) 2 Mac. Sol. Rep. 45, 
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Committee in Bany Srimati Debt v. Bany 
Kund Lata (34) but was not decided, though 
their Lordships referred without disapproval 
to Mohan Lil v, Sirouiani (32), the 

decision wherein was stated to have been 
founded expressly on the ground that the 
deed then in question was executed without 
the concurrencs of the descendants in the male 
line who, though they were not heirs, were 
guardian.s or protectors of the widow.” A 
similar view was accepted by the Bengal 
Sudder Court in Banzunnis i v. Badha 
Binode (35) [see also R un i Kutnarv. Rnjendra 

(36) ] Bhuirani v. Sulokh m (37). This view, 
however, was repudiated by the Supreme 
Court in a case, decided shortly after 
Jadumani Debt v. Saroda ProaadiHo), in which 
it was ruled that the reversioners whose 
consent was necessary to validate an alieua- 
tion by the wid).v consisted of that class 
of persons only who would immediately 
succeed to the estate if the widow’s interest 
was determined and did not include that 
wider clas.s of persons who might by 
possibility became heirs on the happening 
of that event. Sir Chailes Jackson, J., ob¬ 
served that svhere tlie widow’s onveyanca 
is executed witli the consent of all the 
nearest heirs living at the time of conveyance 
and there are no other heirs of preferable 
or equal degree living at the decease of the 
widow, the whole esi.ate in po.ssession and 
the reversion has been sufficiently re¬ 
presented for the purpose of such conveyance 
and the conveyance itself is valid. The 
learned Judge referred to the note of Mr. 
Colebiooke to the case of Mahoda v. Kuleani 
(38), to the effect that a “widow’s gift of 
the estate to the next heir is good in law 
as such a gift is a mere relinquishment of 
her temporary interest in favour of the 
next heir, it may, however, happen that the 
person who would have been entitled to 
take the inheritance at her decease might 
be different from the one who obtained 

it under gift or relinquishment to him 
as presumptive heir and if the title of that 
person be either preferable or equal it may 
invalidate such gift in whole or iu part.” 
Here we see the origin of what may be 

(34) 4 M. I. .A. 292; 13 Eng. Rop. 710. 

(35) (1850) Ben. Sad. D. .\. R. 5J5. 

(:^6) 1 Mac. Sel. Rep. 349. 

(37) 1 Mao. Sel. Rep. 431. 

(38) 1 Mac. Sol. Rep. 83. 
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called the relinquishment theory first for¬ 
mulated by 2klr. Colebrooke, and applied 
possibly uuconsciouvsly in the cases of Bejoya 
V. Annapurna (38), Colly Ohand v. J/oore 

(39), and Uarndhone v. Panchanan (lO). Sir 
James Colvile, C. J., in the same case Jadti- 
mani Vehi v. Saroda Prosunna (15), expressly 
adopts the relinquishment theory as consis¬ 
tent with the letter and spirit of the Hindu 
Law. He first described the nature of the 
estate of a Hindu widow in the words of 
Lord Gifford in Kossinalh v. Harasundari 
(24), and accepts the view of the true 
position of a reversioner as defined by Sir 
Lawrence Peel, in, Ooiulmoney v. Sngarmoni 
(41) and Hurrydas v. Ranganmani (42). The 
learned Chief Justice then points out that the 
policy of the Hindu Law is not to keep the 
estate as long as possible inalienable and 
subject to a species of entail in favour of 
persons unascertained but to prevent the 
alienation of family property from taking 
place either by operation of law in favour of 
the widow’s natural heirs, who would 
generally be other than the heirs of her hus¬ 
band , or in favour of strangers by the gift or 
other disposition of the widosv. Reference is 
made in support of this view to the Dayabhaga 
of Jimutavahana Ch. XI, section 1 paras. 63 
and 64. Asa matter of fact, the theory of 
relinquishment is foreshadowed in the Daya- 
bhaga Ch. XI, section 1, para. 59, where Jimu¬ 
tavahana lays down that the persons who 
would be the next heirs on failure of prior 
claimants succeed to the residue of the estate 
remaining after her use of it upon the demise 
of the widow in whom the succession had 
vested in the same manner as they would 
have succeeded if the widow’s right had never 
taken effect. The words used by Jimutava¬ 
hana * *, C'if her right ceases or never 
takes effect”), are comprehensive enough 
to include, not merely t he case of the death 
of the widow but all cases where her right 
ceases, in other word.s, (he reversioners take 
the estate not merely when the widow dies 
but also when her title i.s extinguished, for 
instance, by renunciation, re-marriage or the 
like. It is plain, therefore, that in 1856 two 
principles were recognised by our Courts: 

(30^ Fulton 73. 

(40) (1853) Bong. S. D. A. R. 641. 

(41) 1 Taylor & Dell. 370. 

(42) 2 Taylor & Bell 279. 


according to one principle an alienation, by a 
widow made with the consent of all the possi¬ 
ble heirs of her husband, was held operative, 
because the consent of persons who were the 
guardians of the widow and who were, as the 
next possible takers of the estate, most deeply 
interested in its preservation indicated the pro¬ 
priety of the transaction KaU Mohnn Deb Roy 
V. Dnunnnioy (18); Madhuh Chunder v. Gohind 
Chnnder (43); according to tlie other principle 
an alienation by a widow made with the con¬ 
sent of the entire body of the immediate rever¬ 
sioners was held operative, because between 
the widow and the reversioners tho entire 
estate was represented inasmuch as the widow 
might relinquish her estate in favour of the 
reversioners and create in them a present 
indefeasible interest. These two doctrines, 
as is plain from an examination of the texts 
and from the history of the judicial decisions 
on the subject, were entirely distinct in their 
inception and development. Hut, as an ex¬ 
amination of the cases allows, the distinction 
was subsequently overlooked and the indis¬ 
criminate application of the two principles 
has caused much embarrassment. 

In so far as the consent theory is concerned 
it is plainly indicated by Turner, L. J., in 
Collector of ^^osulipntavl v. Cavaly Venl<ata 
Riarainappah (10) in tlie following passage: 

“It may be taken as established that an 
alienation by her (ihe widow), which would 
not be otherwise legitimate, may become so if 
made with the consent of her Imsband’s 
kindred. Hut it surely is not the necessary 
or logical consequence of this latter proposi¬ 
tion that in the absence of collateral heirs to 
the husband, or on thtir failure, the fetter on 
the widow’s power of alienation altogether 
drops. The exception in favour of alienation 
with consent may be due to a presumption of law 
that where that consent is given the pttrpose 
for which the alienation is mode must he 
proper," 

The same view is emphasised by Sir James 
Colvile in Rajlakhi v. Qohul Chunder (11); 
“Their Lordships do not mean to impugn those 
authorities which lay down that a transaction 
of this kind may become valid by the consent 
of the husband’s kindred, but the kindred in 
such case most generally be understood to be 
all those who are likely to be interested in 
disputing the transaction. At all events, there 


(43) 9 W. U. 350. 
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should be such a concurreuoe of the members 
of the family as suffices to raise a presumption 
that the transaction was a fair one, and one 
justified by Hindu Law. That it can be a 
presumption of law in the sense of prcesnmp- 
Hones juris et de jure, their Lordships do not 
think. It is, no doubt, an element to be taken 
into consideration, and deserving of consider¬ 
able weight in the estimation of all the evi¬ 
dence of the transaction.*’ 

Again in Sham Sundar Lai v. Achhan 
Kunwar (8), Lord Davey gives expression to 
the theory that consent of reversioner merely 
affords proof of the propriety of the transac¬ 
tion. in the following terra?: 

‘ Al; the date of the bond of 1877, Hulas 
Kunwar, as the heir of Khairati Lai, was the 
owner of his estate, but with a restricted power 
of alienation. Achhan Kuar was next in 
succession, and would, if she survived her 
mother become her father's heir, and take the 
estate subject to the same restriction. Euayat 
Singh was one of the two male heirs next in 
succession to the restricted estates, who would 
be full owners in the event of their surviving 
their grandmother and mother. Enayat was, 
moreover, a minor. At the date of the bond of 
1881, Achhan Kuar was owner of the property 
for a daughter’s estate with restricted power 
for alienation and Enayat Singh was one of 
the heirs apparent. At both dates Enayat 
Singh was living in his father’s house and 
dependent upon him. In 1877 neither Achhan 
Kuar nor Enajat Singh, even if he had been 
of age, could by Hindu Law make a disposition 
of or bind their expectant interests, nor does 
the deed apply to any but tights in possession, 
and in 1881 Enayat Singh was equally in¬ 
competent; to do so, though the deed purport.s 
to bind future rights. To give validity to 
the bouds as against the estate of Khairati 
Lai the plaintiffs and appellants must show 
that there was legal necassity for raising the 
money by a charge on Khairati’s estate, or at 
least that in advancing their money the 
creditors gave credit on reasonable grounds 
to representations that the money was wanted 
for such necessity. It is not a case in which all 
the kindred of Khairati have assented orcould 
assent to the bonds or either of them, and the 
circumstances are not such as, in the opinion 
of their Lordships, to raise any presumption 
for such concurrence as there was of 
Achhan Kuar and Baayab Singh in the first 
bond, or of Enayat Singh in the second bond 


that the transaction was a fair one or on© 
justified by Hindu Law, In order to raise 
such a presumption the consent of the de¬ 
ceased’s kindred to his widow’s or daughter’s 
alienation must be shown to be given with a 
knowledge of the effect of what they were 
doing and an intelligent intention to consent 
to such effect.” 

Oa ths otlier hand the relinquishment 
theory was clearly explained by Lord Morris 
in the case of Behari Lai v. Madho Lai Ahir 
Oayaival (7) in tlie following terras; — 

At the time of the execution of the 
e\rarnamah Madtiolal was not born, so that 
the plaintiff was then the apparent rever¬ 
sionary heir, subject to the life-estate of his 
grandmother, Lichoo Dai. It may be accept¬ 
ed that, according to Hindu law, the widow 
can accelerate the estate of the heir by con¬ 
veying absolutely and destroying her life- 
estate. It was essentially necsssary to with¬ 
draw her own life-estate, so that the whole 
estate should get vested at once in the 
grantee The necessity of the removal of the 
obstacle of the life-estate is a practical check 
on the frequency of such coveyanoes.” 

The two doctrinei, thus formulated and 
applied came up for examination by their 
Lordships of the Judicial Committee in 
Barjangi Sinjh v. Mano'cunika Bukhsh Singh 
(1), aud it is remarkable that neither theory 
was expressly repudiated or approved though 
detailed reference was made to judicial deci¬ 
sions in which either the one or the other 
principle had found acceptance. Under these 
circumstances, I think, the inference may 
legitimately bo drawn from the decision of 
their Lordships in Bajrangi Singh v. 
Manokarnika Bukhsh Singh f4), that both the 
doctrines are well-founded on principle, the 
only question is what are the limitations or 
qualifications, if auj', subject to which 
each of these doctrines has to be ap¬ 
plied. If the widow has alienated the whole 
of the estate of her liusbani with tlie 
CDDsent of some only of the immediate 
reversioners, or, if she has alienated a part 
only of the estate of her husbind with the 
consent of all the immediate reversioners, or 
aijain, if she has alienated part of the estate 
of her husband with the cjnsenb of some only 
of the immediate reversioners the consent 
merely famishes evidence of the propriety of 
the transaction or of the fact that the trans¬ 
feree has taken after due inquiry as to the 
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existence of the legal necessity. The pre¬ 
sumption which tlins arises from the consent 
of the reversioners is not conclusive and is re¬ 
buttable but plainly there is no room for the 
application of the relinquishment theory. In 
each of these cases, either the \vid)w does not 
absolutely convey and destroy her limited 
estate or she does not accelerate the estate of 
the entire body of immediate reversioners. 
On the other hand, if the widow transfers the 
entire estate of her liusband with the consent 
of the whole body of immediate reveraionors 
the x'eliuquiahment theory becomes forthwith 
applicable, the position is precisely the same 
as if the widow had withdrawn completely 
and in its entirety her own qualified estate 
and the whole estate had vested at once in the 
entire body of immediate reversioners, who, 
upon this acceleration of their estate, had 
conveyed an absolute interest to the trans¬ 
feree. The distinction between the two classes 
of cases is fundamental and well marked and 
if it is borne in mind, we can appreciate 
without difHcalty why, Sir Andrew Scoble 
observes in Bajranji Singh v. Mano\arniki 
Bakhsh Singh (t) that ordinarily tlie 
consent of the whole body of persons 
constituting the next reversioners should 
be obtained as laid down in Ridha Shunn 
Sircir V. Joy Him (14), but that there 
may be cases in which special circumstances 
may render the strict enforcement of this rule 
impossible. This view is consistent only with 
the doctrine that consent of reversioners in 
certain classes of cases as already explained 
merely furnishes presumptive evidence of the 
propriety of the transaction from this stand¬ 
point, the rule laid down in Ramphal Rai v. 
Tula Kuari (1(2) cannot be sustained. On the 
other hand, the class of cases to whicli the 
relinquishment theory is applicable is easily 
defined; they are cases in which two ele¬ 
ments are present, naraoly, first a transfer by 
the widow of the entire inheritance in her 
hands and secondly the consent of the entire 
body of persons who would be entitled 
to succeed upon the extinction of the quali¬ 
fied estate of the widow. Ttjis viesv, I venture 
to think, does not. really militate against the 
decision of the Full Bench in Nobokishore 
Sarina Roy v. Hnri ^^ath Sarma Roy (2). Sir 
Richard Garth clearly contemplated a case in 
which the analogy of relinquishment of her 
estate by the widow could be applied he 
Bpeaks explicitly of the death of the widow 


or, of the renunciation of tlie world by her 
or of some act by her which might, in the eye 
of law, justify tlie inference that she was 
civilly dead. The learned Chief .lustics also 
refers to the ontingency of a disclaimer by 
her at tlie time of the death of her hushind. 
In each of these instances lier interest in the 
entire estate left by her liusbind would be 
withdrawn from her and beco ne vested in the 
tlien immediate reversioners. Mr. Justice 
Rimesh Chandra Mitter is equally explicit on 
the point. He plainly contemplated a relin¬ 
quishment of the entire estate by the wldo.v 
in favour of the then next male heir of lier 
husband. I .am not unmindful tint Mr. 
Justice Banerjee, who, when at tin Bar, 
successfully argued the case of Nob)kishore 
S-irmi Roy v. ILiri ynth Snnni Roy (2) 
on behalf of the respondent, .stated in 
the case of hem Chnnler Sanyil v. Sur- 
ii'imoyi (3) tliat tlie principle of the Fall 
Bench decision is applicable to transfers of 
part of the e.state as of the wliole and this 
was subsequently accepted without question 
ill Ptdin Chandra v. Balii Mandal (5). An 
examination of the reord, lio.vever, in the 
case of Nobokishore Sarmn Roy v. H iri Nath 
Sarma Roy (2), does not confirm the 
view taken by Mr. Justice Banerjee on 
the other liand, so far as I can gather the 
alienation in controversy oovareJ the entire 
estate and was made with the consent of the 
entire b)dy of immediate reversioners. The 
two points which were considered by tlie Full 
Bench were in essence these, namely, first 
whether a transfer by the widow with the 
consent of the immediate reversioner ciald be 
treated as equivalent to a transfer by the 
widow to the reversioner followed by atransfer 
by the latter to the alienee and secondly 
whether a transfer by the widow to the 
immediate reversioner stood on the footing 
as a real relinquishment by her. Upon 
the first point it was ruled in consonance 
with previous decisions Shania Soondu'^ee v. 
Shurut Ohunder Dull ( tt); \fohunt Kishen (Jeer 
V. Busgeer Royi'ZO); Gungi Pershad v. <humboo 
n ith (ly); Die dem. Muddoosoolun D tsi v. 
Mohender L-dl Khan (45), that the question 
was one of form rather than of substance and 
that, ooasequently, a conveyanca by the 
widow with the assent of the immediate 

(44) 8 W. R. 500. 

(45) 2 Boulnois 40. 
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reversioner might be deemed to operate 
precisely in the same manner as two convey¬ 
ances one by the widow to the reversioner 
and the other by the reversioner to the trans- 
^ree Upon the second point. Sir Richard 

b-arth was inclined to take the view that a 

sale of the whole inheritance by the widow to 
the immediate reversioner did not stand on 
the same footing as a real relinquishment 
by her and apparently Mr. Justice Pigot 
was of the same opinion but in view of 

‘incisions of this Court 
Inaj Btdliibh v. Oomesh OhumUr (46) TrU 
lochun V. Umesh O/iwnder (47)] they ac 
ceded to the contention that a transfer of 
the whole inheritance to the next male neir 
might be treated as a relinquishment by her 
in hi8 favour If the matter were Integra 
L would without hesitation adopt the view 
that a sale by the widow of the entire in¬ 
heritance to the then immediate reversioner 
does not possess the characteristics of a real 
^linquishment by her as contemplated by 
Hindu Law.givers. A widow who transfers 
the property for a consideration or retains 
an interest in the purchase money cannot by 
any stretch of language be deemed to have 
relinquished her interest in the estate of her 
husband, the estate by her action has in 
essence only undergone a transformation and 
the immoveable property has been converted 
into money which may be shufHed out of 
flight as laud never can be. But if this 
strict view was not acceptable in 1884 on the 
ground of stare decisis much less can it be 
pressed now, I do not. therefore, rest my con¬ 
clusions on this the strictly logical view of 
the matter especially m view of the fact that 

If the relinquishment theory is restricted in 

application only to oases where there is a 
real relinquishment that is a real abandon¬ 
ment by the widow of her interest, the 
stringency of the rule may be evaded in 
practice by the execution of a formal deed 
of relinquishment and a secret payment of 
consideration to the widow or a separate 
agreement to pay her maintenance allowance 

P i f ‘^“sequently. as Sir Richard 
Garth did, that when a widow sells the 

entire inheritance to the immediate rever¬ 
sioner, she relinquishes her estate in his 
favour, this view was in substance adopted 

® 44; 3 C. L. R. 384. 

(47) 7 0. L. R. 57b 


by Lord Morris in Behary Lai v. Madho Lai 
(7) when he stated that according to Hindu 
Law the widow can accelerate the estate 
of the heir by conveying absolutely and 
destroying her life-estate. Beyond this pro¬ 
position based as we have seen on somewhat 
questionable grounds we need not go and as I 
read the judgment of Nobokishoe Sarnta Roy v. 
RariNath Sarma Roy (2), we are not required 
to go even by that Full Bench decision. The 
principle of that decision is applicable only 
when the transfer by the widow is of her 
entire interest in the estate inherited by 
her from her husband and is made with 
the consent of the whole body of immediate 
reversioners, an extension of that principle 
to cases where either of these elements 
is absent is not warranted by the language 
used by the learned Judges nor can it be 
deemed a logical development of the prin¬ 
ciple acknowledged by them as the founda¬ 
tion of their decision. 

Upon an examination then of the texts 
and judicial decisions applicable to this 
matter and upon a review of the principles 
which underlie them the following proposi¬ 
tions appear to be deducible: 

1. When a Hindu widow has alienated 
in whole or in part the estate inherited by 
her from her husband the transferee can 
establish a good title as against the rever¬ 
sionary heir after her death, if he proves 
that the alienation was made by her for 
purposes of legal necessity. 

2. When a Hindu widow has alienated 
in whole or in part the estate inherited 
by her from her husband the transferee 
can establish a good title as against the 
reversionary heir after her death if he 
proves that he made proper and bona fide 
inquiry as to the actual existence of legal 
necessity and did all that was reasonable 
to satisfy himself as to the existence of 
such necessity. 

3 When a Hindu widow has alienated 
in whole or in part the estate inherited 
by her from her husband with the consent 
of the reversionary heirs such consent may 
raise the presumption that the transfer 
was for legal necessity or that the trans¬ 
feree had made proper and bona fide in¬ 
quiries and had satisfied himself as to the 
existence of such necessity. The quantum 
of consent neceasary to raise this presumption 
depends upon the facts of each particular 
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case and in all cases the presumption raised 
by such concurrence on the part of the rever¬ 
sioners is rebuttable. 

4. When a Hindu widow has alienated her 
entire interest in the estate inherited by 
her from her husband with the consent of 
the whole body of persons entitled to succeed 
as immediate reversionary heirs the trans¬ 
feree acquired a good title as against the 
actual reversionary heirs at the time of her 
death. 

In view of this exposition of the law I hold 
in entire concurrence with the learned Chief 
Justice that the question referred to the 
Full Bench should be answered as follows:— 

When an alienation by way of mortgage 
has been effected by a Hindu widow in 
respect of a portion of the estate of her 
husband with the consent of the next rever¬ 
sioner for the time being, such consent may 
raise a presumption that the transaction was 
for legal necessity or that the mortgagee had 
acted therein after proper and honi fide 
inquiry and had satisfied himself as to the 
existence of such necessity, but this pre¬ 
sumption when it arises is rebuttable and it 
is open to the actual reversioner to establish 
that there was in fact no legal necessity and 
that there has been no proper and horn fide 
inquiry by the mortgagee. 

Holmwood, J.—I agree with my Lord. 
The facts of this case and many similar 
oases which come before the Courts clearly 
show that the consent of the next rever¬ 
sioners for the time being must be hedged 
in with safeguards if there is to be any 
limits to the widow’s power of alienation. 

A spend-thrift young man who happens 
to be the next reversioner at the time of 
the alienation induces the widow to raise 
money on mortgage for his benefit to be 
spent by him on his own immoral or waste¬ 
ful purposes. The only legal principle 
upon which such a condition of things could 
be justified is that the widow has entirely 
relinquished the estate to the next rever¬ 
sioner so as to cast on him the whole res¬ 
ponsibility for the waste of the ancestral 
property. In the absence of such relinquish¬ 
ment there must be such a consent by the 
nearest reversioner as to raise a presumption 
that the transaction was a fair one and one 
justified by Hindu Such a presump¬ 


tion can only arise with reference to the 
circumstances of each case. 

It is unnecessary to refei’ to those cases 
which have been dealt with in the judg¬ 
ment delivered by my Lord when legal 
necessity is proved or presumed from facts. 
If the question is answered in the way my 
Lord, the Chief .lustice, proposes to answer 
it, it seems to me that all difficulties will 
be met and a salutary check will bs put 
on the extension of the widow’s powers of 
alienation which is deprecated by their 
Lordships of the Judicial Committee in their 
later decision. 


PRIVY COUNCIL. 

Appeal yROu THE Allahabad High Court 
Appeal No. 107 ok 1911. 

March 6, 1913. 

Present: —Lord Shaw, Lord Moulton, 

Sir John Edge and Mr. Ameer Ali. 

Lala SONI RAM— Appellant 

versus 

KANHAIYA LAL and others — 

Respondents. 

Limitation Act (XV of 1877), s. lO.Sr/i. //, .4rts. 120,143 
— Mortgage—Datefor redemption not specified — liedeem- 
able immediately—Acknoivledgment of tnortgaye rights 
by toidow does not bind reversioners—[yiiu of limitU’ 
tinn at time of suit applicable—Acknowledgment 
of liability extends time bat does not confer right— 
Period of limitation once begun cannot be suspended— 
Civil Procedure Code (Act XIVoj 1832), 8 13—Practice 
—No new case to be tnade in Privy Council. 

.4.’d predecessor-in-titlo mortgaged certain properties 
in 1842 to K. In 1806, J., who liad succeeded to a Hindu 
widow’s estate on the death of her husband, K., sold a 
moiety of the mortgage rights to D. hypothecating to 
him at the same time the other moiety of the said 
rights. 

After the death of J. the dangliter of J. and K. in 
1867 sold the hypothecated moiety also to D, 
who in his torn assigned to A. tlie entire mort¬ 
gage rights purchased by him. Both the motlioraud 
the daughter had described thomselres in tlioir tlceJi 
of sale to D. as mortgagees and had acknowle 1 1 tho 

existence of tho mortgage of 1842. Tho daughter 
died in 1898, and on lier death her sons, C. and 3., 
brought a suit in 1904 for possession as mortgagees of 
the properties on tho ground that the transfers made 
by their mother and grandmother became inoffootnal 
as against them on tho death of the ladies, and 
obtained a decree for possession. In tho suit, 
however, there was no allegation or admission by the 
plaintiffs of the mortgagor’s interest liaving become 
rested in A. 
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In 1907 .4. sued C\and S. for redemption of tlie mort* 
g:a "0 of 1842. The defendants alleged that in the 
guit of 190-4,-4. had ]deaded that he hail a riglit 
to redeem, but the Court had decreed their claims 
for possession, and hence the suit was barred by 
section 13 of tiie Cole of Civil Procedure. Limita¬ 
tion 'vas also pleaded: 

Hel'l, {a) thattho suit of 1904 did not by the 
operation of section 13 of the Code bar the 
present suit; 

(b) that the law of limitation applicable to a 
suit or proceedin" is the law in force at the 
date of the institution of the suit or pro- 
ceedim;, unless there is a distinct provision to 
the contrary; 

(c) that the defendants derived title through 

K. and were not bound by the acknowledg¬ 
ments of their mother and grandmother; 

(d) that an acknowledgment of liability only ex¬ 
tends the period of limitation within which 
a suit must be brought and does not confer 
title, and is not o ‘thing done’ within the 
meaning of section 6 of the General Clauses 
Act; 

(c) that once the period of limitation has begun 
to run, it cannot bo suspended; 

if) that the suit was barred by time; 

((?) their Lordships of the Privy Council would 
not, as a matter of long established practice, 
allow on appeals to His Majesty in Council 
now cases to bo made which were not made 
below; 

(h) where no date for redemption is speciQed, 
the mortgage becomes liable to bo redeemed 
immediately after it is made. 

Appeal heard cx parte from a judgment 
and decree of the High Court, dated August 
7th, 1909,* reversing a judgraentand decree of 
the Court of District Judge of Aligarh, dated 
March 24th, 1908, which had affirmed 

those of the Court of Subordinate Judge of 
Aligarh, dated September 16th, 1907. 

FACTS.—The facts of the case are suffici¬ 
ently setforth in their Lordships’ judgment. 

Messrs. Cave, K. 0., M. P. and i'arikh, for 
the Appellant, contended that between the 
years 1883 and 1898 there was a union of 
rights of the mortgagor and those of the 
mortgagee in the appellant and the operation 
of the statute of limitation was suspended 
during the whole of that period. The 
Act XIV of 1859 applied to the case under 
which the acknowledgments by the widow 
were binding upon the respondents and that 
by General Clauses Act, 1863 “things done” 
before Act XV of 1877 came into operation 
which being a repealing Act did not affect 
them. The appellants acquired a title under 
Act XIV of 1859 and Act IX of 1871 and 
nothing contained in Act XV of 1877 should 

• See Shih Shanhar Lai v. Semi Ram, 3 Ind. Ca^ 
y26; 6 A. L. J. 931; 6 M. L. T. 348; 32 A. 33. 


under section 2, affect the title. Even by 
Act XV of 1877, section 19, the acknowledg¬ 
ments were binding upon the respondents. 

Burrell v. The Earl of Egremont (1), 
Bhngwinfa v. Stikhi (2), Ohhiddu Singh v. 
Dnrga Dei (3) Kattama Natchier v. The Raja 
of Shivaganga (4). Mayne’s Hindu Law, 
(7th Edition) paragraphs 6C5 and 624, were 
referred to. 

JUDGMENT. 

S/a JOH.v Edge. —The suit in which this 
appeal has arisen was brought on the 4th 
March 1907 by Lala Soni Ram the appellant 
here for the redemption of a mortgage which 
had been made on the 2nd January 1842 by 
the then owners of Mama Kheria Buzurg 
in favour of Khushwakt Rai, who was on the 
making of the mortgage put in possession by 
the mortgagors. The mortgage was usufruc¬ 
tuary, the profits, except Rs. 80 per annum, 
were to be taken by the mortgagee in lieu of 
interest and the mortgagee was to pay to the 
mortgagors annually the Rs. 80 as malikana. 

By the mortgage it was provided that the 
mortgagors should be entitled to redeem and 
to obtain possession of the mortgaged property 
on payment of Rs. 4,000, which was the 
amount advanced to them. No date for the 
redemption of the mortgage was specified, and, 
consequently, the mortgage became liable to 
be redeemed immediately after it was made. 
The whole 20 biswas of Kheria Buzurg were 
included in the mortgage, but the original 
mortgagors or some of them redeemed the 
mortgage so far as it affected 6 bisivas 17a 
hiswansis of Kheria Buzurg, and this suic 
relates to the right to redeem the mortgage 
so far as it affects the remaining 13 biswas 
2| histcansis of the property which was mort¬ 
gaged in 1842, if that right could at the 
date of the suit have been enforced by suit. 

In order to understand the issues which 
were raised and were tried in the Court of 
first instance, or on appeal below, it is neces¬ 
sary briefly to refer to the title of Lala Soni 
Ram, the plaintiff.appellant, as representing 
the original mortgagors, and to the title of 

the defendants-respondents as representing 
the original mortgagee Khushwakt Rai, aod 

to refer to a suit which was brought on the 

(1) (1844) 7 Beav. 205; 13 L. J. Ch. 309; 8 Jur. o87 
64 R. R. 63; 49 Eng. Rep. 1043. 

(2) 22 A. 33; A. W. X. (1899) 159. 

(3) 22 A. 382; A. W. N. (1900) 118. 

(4) 9M. I. A. 539; 2 W. R. (P. C.) 31; 19 E-^g- 
Rep. 843. 
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ISbh May 1904 by the present defendaiib- 
rospondent, Baba Charan Bshari Lai, and his 
brother Lala Shib Shankar Lai atrainat the 
present plaintiff-appellant, Lala Soni Ram. 
Lala Shib Shankar Lai was a defendant to 
this suit and is represented here by the 

respondents to this appeal. 

Between tlie years 1880 and 1833 Manna 
Lai, since deceased, who was the father of 
the plaintiff-appellant, acquired the rights and 
interests of the original mortgagors in the 
V^biswas 2^ bisivanis oi Kheria Buzarg to 
which this'^suit relates. These rights and 
interests so far as they can be enforced are 
now vested in the plaintiff appellaur, Lala 

Soni Kara. 

Khushwakt Rai, the original mortgagee, 
died shortly before 1855, leaving surviving him 
his nidow, Mns'uwmui Jamna, who died on the 
10th May 1860, and a daughter Musammat 
tlanki, who died on the dOoIt May 1898. 
Baba Chaian Behari Lai and Lala Shib 
Shankar Lai, who were the plaintiffs in 
the suit of 1904, were the sous of 
Janki. 

On the 31st March 1866, Musammat Jarana, 
who had succeeded to a Hindu widow s 
estate on the death of her husband, 
Khushwakt Rai, executed a sale-deed by 
which she transferred a moiety of her 
interest as mortgagee of Kheria Buzurg to 
Debi Parshad and Gulab Rai. and on the 
same date by deed hypothecated to them 
the other moiety of her interest as mort¬ 
gagee. On the 29th April 1867, Unsam- 
mat Janki executed a sale-deed in favour of 
Dsbi Parshad and Gulab Rai, by which 
she transferred to them her interest as 
mortgagee in the moiety of Kheria Buzurg 
which had been hypothecated to them by 
Musammut Jarana in 1863. The mortgagee’s 
interest in Kheria Buzurg which, by the 
sale-deeds of 1866 and 1567, had vested 
for the lives of Musimmat Jamna and 
Miti‘a 7 mnat Janki in Debi Parshad and 
Gulab Rai, vested by assignments in or 
before 1883 in ^lannu Lai, and from 883 
until Musammat Janki’s death in 1898 Mannu 
Lai or his sou, Lala Soni Ram, the plaintiff- 
appellant, who succeeded him, enjoyed 
the rights of the mortgagors and the mort¬ 
gagee in the 13 bisio is 2^ biswansis. 

In the deeds of the 31st March 1366, 
Munmmat Jarana had described herself as a 
mortgages and had acknowledged the exist¬ 


ence of the mortgage of 1842, and in the 
deed of the 29th April 1867 Mnsammat 
Janki had similarly described herself as 
mortgagee au<i acKnowledged the existence 
of the mortgage. Neither of those deeds 
is before this Board, but that is the 
inference which their Lordships draw from, 
the proceedings and the judgments in the 

Courts below. 

After the death of Musammat Janki her 
sons, Baba Charan Behari Lai and Lala 
Shib Shankar Lai, brought a suit on the 
18th May* 1904 against Lala Soni Ram, 

the present plaintiff-appellant, to obtain 
possession as mortgagees of the 13 hisivas^ 
2.J bisicansis of Kheria Buzuig on the 
g^und that the transfers which were made 
in the life time of Musammat Jamna and 
Mnsamfrtaf Janki became ineffectual as 
against them on the death of those ladies. 
In that suit Babu Charan Behari Lai and 
Lala Shib Shankar Lai on the 12th 
October 1904 obtained a decree for pos¬ 
session. 

So far as appears from that part of the 
record which is before tliis Boaitl, Babu 
Charan Behari Lai and Lala Shib Shankar 
Lai did not in the suit of 1904 allege or 
admit that the mortgagors’ interest had 
vested in Mannu, or was vested in Lala 
Soni Ram, the present plaintiff-appellant; 
their case apparently simply was that the 
title to the mortgagees' interest which had 
been transfeired by •larana and 

A/wsammai Janki had determined so far as 
Lala Soni Ram was concerned, on tlie 
death of Musammat Janki, and that they 
became entitled as representing Khushwakt 
Rai, the mortgagee, on her death to possession 
as mortgagees. Their case was, that after 
the death of Musammat Janki, Lala Soni 
Ram was a trespasser, as in fact he was, 
and they claimed mesne profits. It does 
not appear that Babu Charan Behari Lai and 

Lala Shib Shankar Lai alleged, or other¬ 
wise admitted, in the suit of 1901, that a 
right to redeem the mortgage of 1842, 
which could be enforced by suit, was vested 
in any one, nor was it material to their cause 
of action that a right to redeem which 
could be enforced by suit should be vested in 
any one. Their title to possession on the death 
of ^/^samma^ Janki. which was the title they 
claimed, related back to and was based on 
the mortgage of 1S42 whether the right to 
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enforce by sail, redemption of that, mortgage 
had or had not been exfciuguighed before the 
18th May 1902 by limitation. The mortgage 
had not been redeemed and nothing had 
happened between the death of Miisammat 

Janki and the 18th May 1904 to disentitle 
Baba Charan Behari Lai and Lala Shib 
Shankar Lai to a decree for posaeggion baaed 
on that original title. Ag a matter of fact 
if Lala Soni Ram had deaired, on the death 
of Musammat Janki, in 1898, to redeem, he 
could have brought big suit within sixty 
years from the date of the mortgage, as the 
sixty years did not expire until January 
1902 but apparently he hoped, by bolding 
on to the possession of the 13 biswas 
hiswansts to escape from having to pay the 
Rs. 4,000 redemption money. When the 
suit of 1904 was brought, the period of bO 

years, computed from the 2nd January 1842, 
had expired. 

In this appeal, which is ex parte^ the plaint 
and other pleadings in the suit of 1904 are 
not before their Lordships, but they draw the 
inference which they have expressed from 
the judgment of the 12th October 1904 and 
from the judgments of the Courts below iu 

this suit The effect of the suit of 1904 was 

to give by process of law to Baba Charan 

Behari Lai and Lala Shib Shankar Lai the 

possession as mortgagees to which they 

had become entitled on the death of their 

mother Mus'j7nmat Janki on the 30th May 
1898. 

Lala Soni Ram, the present plaintiff- 
appellant, on the 4th March 1907 brought in 
the Court of the Subordinate Judge of 
Aligarh this suit agaiust Lala Shib Shankar 
Lai and Babu Charan Behari Lai for the 
redemption of the mortgage of the 2nd 
January 1842 so far as it affected the 13 
biswaa 2^ hiswansts of Kheria Buzurg. 
Other defendants were subsequently added 
In their written statement Lala Shib 
Shankar Lai and Babu Charan Behari Lai 
admitted that the mortgage of the 2nd Janu¬ 
ary 1842 was made, and so far as is now 
material pleaded that the suit was not 
brought within 60 years of the date of the 
mortgage, that no admission of the right of 
the mortgagor was made within 60 years 
from the date of the mortgage, and, conse- 
quently, that the suit was barred by limita 

iy04 Lala Soni Ram had pleaded that be 


had a right to redeem, but that the Court 
in that suit had decreed their claim for 
pissesgion, arid they relied upoa sectiou 13 
of the Code of Civil Procedure. They 
farther pleaded that in the suit of 1904 it 
had been decided that the deeds which had 
been executed by M.itsamm'it Jamua and 
Mftsammat Janki were not binding upon 
them the answering defendants after the 
deaths of those ladies. 

The Subordinate Judge held, and rightly 
as their Lordships consider, that the suit of 
1904 did not by the operation of section 13 
of the Code of Civil Procedure bar the 
present suit. The suit of 1904 was a suit by 
Lala Shib Shankar Lai and Babu Charan 
Behari Lai for possession as mortgagees. 
The mortgage had not been redeemed and 
the plea of Lala Soni Ram that he was 
entitled to redeem was irrelevant to a suit 
by the usufructnary mortgagee for possession. 
Lala Soni Lai’s title as mortgagor was not 
in question in that suit, nor could he as a 
defendant to that suit have converted that 
suit into one in which he could have obtained 
a decree for redemption. The Subordinate 
Judge, however, applying section 15 of Act 
XIV of 1859 to the case, held that the 
acknowledgments of the existence of the 
mortgage by Musammit Jamna and 
mat Janki in their respective deeds brought 
this suit within time, and he gave the plaint* 
iff a decree for redemption. 

The District Judge of Aligarh, on appeal 
from the decree of the Subordinate Judge, 
affirmed the judgment of the Subordinate 
Judge, and by his decree of the 24th March 
1908 dismissed the appeal. Prom the decree 
of the District Judge, the defendants appeal¬ 
ed to the High Court at Allahabad. The 
High Court, rightly holding that the law of 
limitation applicable to a suit or proceeding 
is the law in force at the date of the institu¬ 
tion of the suit or proceeding, unless there ifl 
a distinct provision to the contrary, held that 
Act XV of 1877 and not Act XlV of 1859, 
was the Limitation Act which was applicable 
to the suit. By section 19 of Act X / of 
1877 it is so far as is material for present 
purposes enacted as follows:— 

If, before the expiration of the period 
prescribed for a suit or application in respect 
of any property or right, an acknowledgment 
of liability in respect of such property or 
right has been made in writing, signed by th® 
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party against whom sqcH property or right is 
claimed, or by some person throagh whom 
he derives title or liability, a nevv period of 
limitation, according to the nature of the 
original liability, shall be computed from the 
time when the acknowledgment was so 
signed”. 

This is a suit to redeem, and the period 
prescribed by Article 148 of the second 
Schedule of Act XV of 1877 within which a 
suit against a mortgagee to redeem or to 
recover possession of immoveable property 
mortgaged is 60 years from the time when 
the right to redeem or to recover possession 
accrues. 

The learned Judges of the High Court held 
that there could not be any doubt that the 
mortgage of 1842 was in terras admitted by 
Mtisaynmit Jarana and Mus'inimat Janki in 
their respective deeds, but they also held 
that the defendants derived title through 
their grandfather, Khushwakt Rai, who was 
mortgagee and the last full owner of the 
rights of the mortgagee, and did not derive 
title through Musanimat Jarana or Musammal 
Janki who, although for certain purposes 
they did represent the estate, were not per¬ 
sons who could be deemed to have admitted 
for the benefit of the mortgagee’s estate a 
right of redemption in the mortgagor, and 
that in making such acknowledgments they 
had no power to bind any interests except 
their own. To have held otherwise would, 
in their Lordships’ opinion, have been to 
extend the power of a Hindu woman in 
possession for her limited interest to bind the 
estate to an extent which has not been sanc¬ 
tioned by authority. 

It was also contended in the High Court 
on behalf of the plaintiff that there had been 
a fusion of the interests of the mortgagee and 
the mortgagor in the same person between 
the years 1833 and 1898: and that no mort¬ 
gage was in existence during that period; and 
that Article 120 of the second Schedule of 
Act XV of 1877, and not Article 148 

applied; and that the suit was within time. 
The learned Judges of the High Court point¬ 
ed out one obvious answer to that contention. 
It was that, if Article 120 applied, the suit 
was not within time, as ^fusimmat Janki had 
died more than six years before the suit was 
brought. They also pointed out that the 
mortgagee’s interest which became vested in 
Maunu was only the limited interest of a 


Hindu lady, and, consequently, there had been 
no merger. The High Court, by its decree 
of the 7th August 1909, allowed the appeal 
OQ the ground that the suit was barred by 
limitation and dismissed the suit with costs 
in all Courts. From that decree tlie plaintiff, 
Lala Soni Ram, has brought this appeal. 

Iq this appeal it has been contended that 
the Limitation Act applicable to this case is 
Act XIV of 1859, and consequently the 
acknowledgments of the existence of the mort¬ 
gage of 1842 which were contained in the 
deeds which were executed by Musammat 
Jamuaand Musamynat Janki brought this suit 
within time. As to that contention it is suffici¬ 
ent for their Lordships to say that they agree 
with the High Court that Act XLV of 1859 
does uot apply to this suit and that the 
Limitation Act which does apply is Act XV of 
1877, and further that the acknowledgments 
which were made by Musauimat Jamua and 
Musamyyiat Janki were not acknowledgments 
within the meaning of section 19 of Act XV 
of 1877 made by a person or persons through 
whom the defendants derived title or liability. 
Their Lordships, consequently, consider that 
these acknowledgments were ineffectual to 
give a new period of limitation. The con¬ 
tention in this appeal which is based upon 
section 6 of the General Clauses Act and 
section 2 of Act XV of 1877 was pressed 
upon the High Court. Their Lordships agree 
with the High Court that an acknowledgment 
of liability only extends the period of 
limitation within which a suit must be 
brought and does not confer title, and is not 
a **thiug done” within the meaning of 
section 6 of the General Clauses Act. 

In this appeal it was also contended that 
the operation of Act XV of 1877 was 
suspended during the whole period 1883-1893 
when Manuu or his son, Lala Soni Ram, the 
plaintiff, were in the position of mortgagors 
and mortgagees, the contention being that 
that period should be excluded from the 
computation of the 60 years provided by 
Article 143 of the second Schedule of Act 
XV of 1677, as between 1833 aud 1893 no 

suit for redemption could have been brought 
by Maunu or after his death by the plaintiff, 
Lala Soni Ram. Their Lordships are by no 
means certain that this particular contention 
was raised in the High Court, the contention 
there apparently was—not that the opera¬ 
tion of Article US was suspended daring 
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the period lSS;M89?_but that by reason 
ot the fusion of the interests of mortgagor 
and mortgagee Article 14S did not apply to 
this case and that the Article which did apply 
was Article 120. In support of the conten¬ 
tion in this appeal this Board was urged to 
apply in this .suit the principle which 
Lord Langdale, Master of the Rolls, applied 
When constrmoff section 40 of 3 & 4 , 

William IV Chapter 27, in Burrell v. The 
Bari of hgremont (1). Their Lordships 

contention, as 

Article 148 of Act XV of 1877 is essentially 
different in ita language and intention from 
section 40 of 3 & 4 William IV. Chapter 27 
and the facts upon which Lord Langdale 
acted were not in any way similar to the 
^c 8 in this suit. Under section 40 of 3 & 4 
William IV, Chapter 27, no suit could be 
brought to recover money secured on a 
mortgage or otherwi.se charged upon land, 
but within twenty years next after a present 
right to receive the same shall have accrued 
to some person capable of giving a discharge 
for or a release of the same, unless in one 
or other of the events specified in the section. 
The 60 years period of limitation allowed by 
Article 143 of Act XV of 1877 begins to 
run in such a case as this “when the right 
to redeem or to recover possession accrues.” 

In Burrell v. The Earl of Egremont (1) there 
was a charge upon an estate which no 
assignable person was liable to pay and in 
respect of which no person was capable of 
making an acknowledgment that it was due 

f i the mortgage 

of the 2nd January 1842 accrued to the mort- 

gagors the moment- the mortgage was 
executed, and the 60 years’ period of limita¬ 
tion must be computed as having begun on 

the 3rd January 1842. There is nothing 
m Act XV of 1877 which would justify this 
Board in holding that, once that period of 
limitation had begun to run in this case 
It could be suspended. Their Lordships 

consider that it they were to hold that 
by reason of the fusion of interests betwppn 
1883 and 1893, the period of limitationTas 
suspended, they would—this not being a 
suit to which the proviso to section 9 of Act 
XV of 1877 applies-be deciding contrary 
to the express enactment of that section that 
when once time has begun to run, no 

subsequent disability or inability to sue 

atops It, 


[1913 


At the hearing of this appeal two other 
contentious, each of which involved the c^n- 
sideration of facts and of law as applied to 
these facts, were raised. Neither of those 
contentioDS, so far as appears from the record 
which is before this Board, had previously 
been raised by anyone at any stage of this 
suit, either in the Court of first instance 
or on either of the appeals, and, consequently, 
had not been considered either by the Subor¬ 
dinate Judge, or the District Judge or the 
learned Judges of the High Court. Further, 
neither of these contentions is even suggested 
y any of the grounds of appeal which 
were set out in Lala Soni Ram’s application 
to the High (jourt for leave to appeal to His 
ajesty in Council, nor is either of them 
suggested in the reasons contained in the 
case for the appellant here, and it must be 
remembered that this appeal has been 
eard ex parte^ neither the respondents nor 
any Counsel on their behalf having appeared. 

eir Lordships are not disposed to depart 

from the established practice of this Board 

not to allow on appeals to His Majesty in 

ouncil new cases to be made which were not 
made below. 

The result is that their Lordships will 
umbly advise His Majesty that this appeal 

L ^ dismissed, and the decree of the 
High Court should be affirmed. 

- . Appeal dismissed. 

oolicitor for the Appellant: Mr. Edward 
iJalgado. 
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In execution of a decree the property to bo sold 
consisted of 109 villages and the order for the pro¬ 
clamation of sale directed that the proclamation 
should be served on each of the villages by announce¬ 
ment to the public with beat of drum, aud that a 
copy of it should bo tixed at a conspicuous place on 
each property. The proclamation, liowcver, was read 
out without beat of drum in one only of the villages, 
and athxed to a tree in that village alone. The 
schedule of the property attached to the luojlama- 
tiou contained no statement of the encumbrances 
to which the property was liable, aud grossly under¬ 
valued the property. At the time of sale with the 
exception of the Collector aud the decree-holder no 
bidder was present, and the property was knocked 
down to the decree-holder for a sum far below its 
actual price: 

Ucldy thatthe sale must be set aside, as the matters 
above referred to constituted material irregularities 
in the publishing aud conducting the sale within the 
meaning of section 311 of the Code of Civil Procedure, 
1882, and the jiulgineut-debtor sustained substantial 
injury through such irregularities. 

The jirovision at the end of section 588 of iho 
Code of Civil Procedure, 1882, providing that orders 
passed in appeal under that section shall bo linal can¬ 
not restrict the provision thatappeals may be bronglit 
to the King in Council from them, and, therefore, the 
orders for confirming or setting aside a sale under 
sections 311 and 312 are appealable under Chapter 
XLV of the Code. 

Where the interests of an infant with regar<l to a 
particular property are not in fact represented by the 
Court of Wards, that has taken over the management 
of some part only of the property of the infant, it is 
open to the mother of the infant as natural guardian 
to appear in the name of the infant to protect this 
particular property from sale. 

Appeal from the decree of the High Court, 
dated the 18th May 1908, reversing an order 
of the Deputy Commissioner of Hazaribagh, 
dated the 16th February 1906, setting aside 
the sale of an impartible zemindari descend* 
ing by primogeniture. 

PACTS.—The facts of the case material 
to the sale are sufficiently set forth in their 
Lordships’ judgment. 

Messrs. Ve Qruyther, K. 0. and Eddis^ for the 
Appellant, contended that he was not properly 
represented in the execution proceedings and 
the notice of proceedings ought to have been 
given to the Court of Wards. The execution 
proceedings were vitiated by various irregu¬ 
larities. The property was sold at a grossly 
inadequate price and that it lay on the res¬ 
pondent to rebut their presumption which he 
had failed to do. It was grossly under-valued 
by the respondent in his application for exe¬ 
cution. 

Sir E. Richards, K. 0., and Mr. Grey, for the 
Respondent, contended that the order of the 
Deputy Coromissioner of December 5th, 1904i, 


confirming the sale, not having been appealed 
against by the Court of Wards, is final and con¬ 
clusive as against the appellant. 1 he Court of 
Wards, after inquiry, allowed the sale to be 
confirmed without objection, it was not open 
to any other person to institute proceedings 
for setting it aside on behalf of the minor. 
It has not been shown that any material 
irregularity in publishing or conducting the 
sale took place aud that it caused any su b- 
stantial injury totlie appellant. The inquiry 
by the Court of Wards, the minor’s statutory 
guardian, into the value of the property, 
showed that it was hopelessly iuoumbered 
and that it exercised a wise and proper dis¬ 
cretion in allowing it to be sold. 

JUDGMENT. 

Lord Moulton.— This is an appeal from an 
order of the High Court of Judicature of 
Fort William in Bengal, dated the 13th May 
1908, reversing an order of the Deputy 
Commissioner of Hazrribagh, dated the Ibth 
February 1906, which set aside the sale of a 
property known as Gadi Gandey, which is an 
impartible zemindari, descending by primo- 
genitore situated in that district. 

The prolonged legal proceedings in relation 
to this matter give rise to many important 
questions cf law, bu* ;n the view taken by their 
Lordships as to the rights of the parties, it 
will not be necessary to decide more than one 
or two of such questions. To appreciate the 
points necessary to be so decided, it will be 
convenient to state first the facts of the case 
so far as they relate to the sale and then 
to deal with the legal proceedings that have 

been taken with regard to it. 

The property originally belonged to the 
father of the infant appellant, against whom 
the respondent on the 27th November 1900. 
obtained a decree in the Court of the Sub¬ 
ordinate Judge of Benares for Rs. 6,599-9.6 
and costs. Two years later this decree was 
transferred for execution to the Court of the 
Deputy Commissioner of Hazaribagh, and 
the respondent applied to that Court for 
execution of the same by attachment and sale 
of the property. While these proceedings 
were going on, the appellants father died. 
The respondent continued the attachment 
proceedings, and on the 28th October 1903 
applied for and obtained the issue of a sale 
proclamation fixing the sale for the 2nd 
January 1904. It does not appear that 
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notice of any of the proceeding’s in the 
attachment was served on any person repre¬ 
senting the infant. 

^ The property consisted of 109 mansahs or 
villages, and the order for the proclamation 
of sale directed that the sale proclamation 
should be served on each of the mauzahs by 
announcement to the public with beat of 
drum, and that a copy of the sale proclama¬ 
tion should be 6xed at a conspicuous pUce on 
each property. What was actually done was 

as follows. The proclamation was read out 

without beat of drum in one only of the 
mauzahs, and the proclamation affixed to a 
tree in that village alone. The evidence as 
to this is perfectly clear, and it shows not 
only that no drum was beaten, but that in 
the record of the proclamation it was 
originally so stated. That record has sub¬ 
sequently been altered—evidently fraudulent- 

ly—to make it appear that it was done 
With beat of dram. 


In addition to these serious irregularities 
there is another, which, as it appears on thi 
documents, their Lordships consider tha 
they are entitled and bound to notice. Tht 
schedule of the property attached to tht 
proclamation ought to have contained the 
particulars set out in section 2S7 of the 
Code of Civil Procedure, 1882. As a matter 
or fact, it contained no statement of the 
encumbrances to which the property was 
liable. It stated the annual profit income 
to be Rs. •1,953-7-3, and then stated the 
value as being Rg. 2,000. To this last 
matter their Lordships attach importance 
because the permission to bid which the 
decree-holder obtained from the Court was 
subject to the condition that the sale should 
not take place below the estimated value 
and inasmuch as their Lordships are of 
opinion on the evidence that this was a gross 
under-valuation, their Lordships cannot 
doubt but that the decree-holder had pro¬ 
cured the insertion of this valuation 
twhich corresponded to the amount 
due to the Government in respect of unpaid 
taxes, etc.) for the purpose of making possible 
a purchase by him at this low figure. 

What happened on the occasion of the 
sale is what might have been expected 
With the exception of the Collector and the 
decree-holder no bidder was present. The 
Government bidding was Rg. 2,000, the 
amount due for taxes, etc., from the pro- 


PBrby. The decree-holder then bid Rs. 2,020 

and the property was, of coarse, knocked 
down to him. 

Their Lordships have no doubt whatever 
that the matters above referred to constitute 
material irregularities in the publishing and 
conducting the sale within the meaning of 
section .311 of the Code of Civil Procedure, 
1882. There is abundant evidence that 
the infant-appellant sustained substantial 
injury through such irregularities. The 
evidence of Maulvi Syed Ejabafc Hossain, 
who was a manager under the Court of 
Wards, and who had occasion to examine 
into the property shortly subsequent to 
the sale, shows that in his opinion the pro¬ 
perty was sufficiently valuable to pay all 
the debts due to the judgment-creditors. 
At a later stage of the proceedings it 
became necessary to ascertain the value of 
the property and the amount of the encum¬ 
brances thereon, and the Court referred the 
matter to a special referee. He heard 
evidence on both sides and reported that 
the property was worth more than two 
lacs of rupees after allowing for all the 
encumbrances. Against this evidence no¬ 
thing has been cited to show that the 
valuation on the sale proclamation was 
a fair one or that the price obtained was 
adequate. It ig true that Counsel for the 
respondent called their Lordship.s’ attention 
to a letter written in the course of certain 

negotiations for a compromise, in which 
it would appear that some official of the 
Court of Wards was not prepared to advise 
that ft sura of Rs. 9,000 should be paid to 
get rid of the sale unless the estate (which 
■was, no doubt, lieavily encumbered) could be 
wound-up with the assistance of the Encum¬ 
bered Estates Act, But the statements in 
such letter, even if they supported the conten¬ 
tion of the respondent, would not be evidence 
unless the writer were called and his .source 
of information disclosed. As it stands it 
is merely an expression of opinion by 
a person who, presumably, had no 
personal knowledge of the matter, and this 
can have no evidential value. Even if 
accepted it would point to the property 
being of a value of more than four times 
the sum which the decree-holder paid for 
it under the sale in question. 

The above facts establish a clear case for 
setting aside the sale. The sole question t 
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therefore, is whether the legal proceedings for 
setting aside the sale have been regular, 
so that their Lordships have jurisdiction 
to give the relief prayed for in this appeal. 

For the purposes of this part of the 
case it will be necessary to give in some 
detail an account of the legal proceedings 
that have taken place in the raattsr. The 
original action was in the Court of the 
Subordinate Judge of Benares. In 1903 the 
suit was remitted to the Court of the 
Deputy Commissioner at Hazaribagh for 
the purpose of execution, and on the 11th 
June 1903, he issued an attachment order 
against the property. The decree-holder 
applied for the issue of a sale proclamation 
which for some reason was ineffective. A 
fresh sale proclamation was then applied 
for which was directed to issue dxing the 
Ist September for the sale. The report 
relating to the service of this sale proclama* 
tion was submitted on the 6th August. 
In the meantime the judgment-debtor had 
died on the 27th July 1903. At that date 
an order had been made for the issue 
of a sale proclamation for sale on the 1st 
September, but the sale proclamation had 
not been served. On the 30th July the 
decree-holder applied for the issue of notice 
on the heir of the deceased judgment- 
debtor, and the record states that an order 
was made for that issue, but there is 
nothing to show that anything was done 
under it. It is probable that the decree- 
holder tried to effect service on the Nazir 
of the Court of Benares, but that the 
latter refused to accept it. The sale 
could not be held under the sale pro¬ 
clamation of the 27th July 1903, and the 
decree-holder applied for the issue of a 
fresh one on the 7th September and 
obtained the issue of a sale proclamation 
fixing the sale for the 2nd November. The 
service of this sale proclamation was, 
however, irregular, and on the 28th October 
he applied for and obtained one fixing the 
sale for the 2nd January 1904. Sub¬ 
sequently, he obtained permission to bid at 
the sale, but such permission was coupled 
with the condition that the sale should 
not take place below the estimated price. 
This permission was only obtained on the 
day of the sale, and on that day he purchased 
the property for Rs. 2,020. 

It would appear that the whole of the 


proceedings subsequent to the death of the 
original judgment-debtor were without 
notice to anyone representing the infant. 
It is true that in the original proceedings 
in the local Court of Benares in the life¬ 
time of his father, he and three other 
minors were added as defendants, and the 
Nazir of that Court was appointed pro 
forma guardian to them for the purposes 
of the suit. When, however, the pro¬ 
ceedings were transferred to the Court of 
the Deputy Commissioner of Hazaribagh, 
it was obviously impossible for him to act 
in this capacity, and he refused so to do. 
From and after the death of the judgment- 
debtor and down to the time of the actual 
sale there was, therefore, no effective 
representative of the infant heir. On the 
day of the sale Narayan Kumari, the 
mother of the infant, applied for a post¬ 
ponement, but it was refused, and on the 
26th January 1904 she, as the natural 
guardian of the infant and on his behalf, 
presented a petition for setting aside the 
sale, alleging adequate grounds for so 
doing. The proceedings on this petition 
continued for some months. At this date, 
the Court of Wards had taken possession 
of some portion of the infant’s property 
(but not of Gadi Gandey), and the mother 
of the infant tried to induce them to 
intervene with regard to the sale. This 
led to proceedings in the Court which are 
difficult to understand. The Deputy 
Commissioner appears to have provisionally 
invited the manager of another portion of 
the infant’s property to appear and file 
objections to the sale of Gadi Gandey, 
and for some time it was doubtful whether 
or not the Court of Wards would take 
charge of that property, and, if so, whether 
they would intervene in the legal proceed¬ 
ings, or would take steps to bring about 
a compromise with the decree-holder. But 
all this ultimately came to nothing, and on 
the 5th December 1904, finding that the 
Court of Wards did not appear at the 
bearing fixed for that date, the Deputy 
Commissioner made an order confirming 
the sale. 

The mother of the infant who had 
presented the petition only learnt of the 
making of this order after the event. She 
was in ignorance that the Court of Wards 
had declined to interfere in the matteri 
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Oq learning what had happened she 
presented a petition for a revie .v of the 
order cenfirraing the sale and praying to 
have it set aside. After protracted pro¬ 
ceedings, for the purpose chiefly of taking 
the necessary evidence, the Deputy 
Commissioner on the 16th February 1906 
allowed the prayer of the petition, liaving 
previously decided that sufHcienb cause had 
been shown to justify the delay in presenting 
it. From tliis decision an appeal was 
brought to the High Court of Judicature 
at Fort William. That Court set aside the 
decision of the Deputy Commissioner, and 
from that decision the present appeal is 
brought. 

The hrst contention against the competency 
of this appeal is based on tbe provisions 
of Chapter XLV of the Code of Civil 
Procedure, 1882, which was in force at 
the date of the appeal. This Chapter 
regulates appeals to the King in Council. 
Section 594 provides that in that Chapter 
the expression ‘‘decree’* includes also “judg¬ 
ment” and order” unless there be 
eoraething repugnant in the subject or 
context. Dut it is argued that orders for 
confirming or setting aside a sale made 

under sections 3U and 312 are nevertheless 
excluded from the expression “decree” in 
this Chapter, because they are included in 
the orders mentioned in section 588. The 
reasoning is as follows In the definition of 
“decree” in section 2 “orders” specified in 
section 538 are not included in the word 
decree.” Moreover section 588 provides 
that “the orders passed in appeal under 
this section shall be final.” It is, therefore, 
contended that it would be repugnant to 
give to the word “decree” in Chapter XLV a 
meaning which would include “ orders ” 
under section 588. “ Orders ” setting aside 

or refasing to set aside sales of immoveable 
property are, therefore, not appealable to the 
King in Council. 

Their Lordships are unable to ac 3 epb this 
contention. The Code in express terms 
adopts for the purposes of Chapter XLV a 
definition of decree” which is special and 
differs from the meaning that it bears 
elsewhere in tbe Act. The definition of 
“ decree ” in section 2 is, therefore, not 
applicable, and the word “ decree ” in this 
Chapter must be read as equivalent to 
“decree, judgment or order.” As so read 


there is no difficaUy in construing section 
595, which determines when an appeal lies to 
the King in Council. If this substitution be 
made it is evident that final orders may be 
appealed against, and therefore the provision 
at the end of section 583 providing that 
orders passed in appeal under that section 
shall be final cannot restrict the provision 
that appeals maj' be brought to the 
King in Council from tliem. It should 
be added that appeals of this nature 
have frequently been heard by this Board in 
times past, so that the consistent practice of 
the Board is at variance with this cjuteution 
of the respondent. Moreover no reason can 
be given why orders of so important a 
character as those made under sections 311 and 
312, which deal finally with the rights of 
parties, should be excluded from the pri¬ 
vilege of an appeal. 

But the main contention of the respondent 
was to the effect that tlie mother of the 
infant could not represent him in these 
proceedings. It is so obvious that the Nazir 
of the local Court of Benares did not in fact 
represent the infant during any portion of the 
proceedings in the Court of Haziribagh that 
neither before their Lordships nor in the 
Courts below was there any substantial con¬ 
tention that he continued to represeut the 
infant after the removal of the proceedings to 
that Court. But it was contended that the 
only representative of the infant at the time 
of the sale and sub.sequeutly was the Court 
of Wards. It appears that on the !i3rd 
December 1903 the Court of Wards made an 
order taking over the management of some 
part of the property of the infant. That 
order was not in evidence, and there is 
nothing in the record which enables their 
Lordships to ascertain its terms, but it is 
clear that the Court of Words did not in fact 
take over Gadi Gandey at any time. There 
are concurrent fiadiogs to this effect in the 
Courts below and tlieir Lordships have 
independently arrived at the same conclusion. 

*1 heir Lordships are, therefore, of opinion that 
inasmuch as the interests of the infant with 
regard to this property were not in fact repre* 
seated by the Court of Wards it was open to 
the mother as natural guardian to appear in 
the name of the infant to protect this property 
from sale, and that it was the only way of 
preventing his interest with regard thereto 
being sacrificed* The proceedings taken by 
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lier were, therefore, iu order and the appeal 
from them is properly before their Lord- 

ships. ^ , , , 

Their Lordships will, therefore, humbly 

advise His Maiesty that the appeal be allow- 

ed and the order of the High Court be dis- 

charged with costs and the order of the 

Deputy Commissioner restored aud that 

the respondent be ordered to pay the costs 

of this appeal. 

Solicitors for the A ppellant: Messrs. 

Vollimore, Filhroiv Co. 

Solicitors for the Respondents; Messrs. 

Wotkins v5' Htirtier, 


PUNJAB CFIILF COURT. 

Second Civil Appeal No. 376 of 1912. 

April -t, 1913. 

Pi'esent: — Mr. Justice Rattipau. 

qAZL—Plaintiff—Appellant 

verstis 

SHARFA AND OTHERS —OaFENDANTS — 

Kesfondents. 

Pre^cmption-Exchnngc or gnlc-Qncilion whether 
exchange or li.ile-tinertion of Lny,— ir/iC» amount of 
vxortnage chariif>^ to he p iid by purc/m.scr—.No part of 
vxvrchase money~A tonall sximcj money paid oia trami. 
action of exchange -hercly adjustiny factor does not 

alter nature of transaction. 

Tho quostiou whctliei- a particular transaction pnr- 

nortin" to be an exchange of properties was m reality 
a sale amounts to a (piostion of law, when the conten. 
tion is that in the (letermination of tho que.stiou the 
Court should have regard to tho fact that ono of tho 

nroporties dealt witli being under mortgage, the trans- 
feroo must bo taken to havo paid as part consideration 
to tho transferor, or on hi.s beltalf to the mortgagee, 
the amount of the mortgage charges- 

The amount which the purchaser of property will 
eventually havo to pay in respect of mortgage charges 
upon it, cannot be said to form part of tho purchase 
money when such property is sold for a dehnito 

amount. 0.1.11. 

In a transaction of exchange, tho more fact tliat one 

of tho parties has in addition paid a small sum of 

money by way of adjusting tho values, cannot alter 

Sathu ilal v. llardial, 97 P. R. 1900; 10 1. L. R- 
1901, veferred to. 

Second appeal from the decree of the 
Divisional Judge. Attock Division, dated the 
5th March 1912. onSrming that of the 
Munsif, tiist clas.s, Pindigheb, dated the 26lh 
December 1911, dismissing the claim. 

Mr. Bhagat Ham Puri, for the Appellant. 


Mr. ilfano7tar Lai, (for R. B. Lala buhh 

Dial), for the Respondents. 

JUDGMENT.—By a registered deed, 

bearing date 4,th January 1911 and purport- 
iug to be in terms an instrument of exchange, 
one Sharfa (defendant No. 1) transferred 
to Sukh Dyal (defendant No, 2) 13 kumls 
marlas of land held in muqarridari tenure, 
and received, in return, from the said trans¬ 
feree 2(> kanals 10 inarlas ot land held 
in occupancy tenure and a sum of Rs. 60 in 
cash. Plaintiff alleges that the^ so-called 
“exchange" was in reality a "sale" by 
Sharfa bo Sukh Dyal and claims a right of 
pre-emption in respect thereof. It appears 
that Sharfa’s land was at the time under 
mort^^age and that the charge upon it 
amounted to about Ra. 1,267. The interest in 
the land as transferred to Sukh Dyal was 
valued in the deed at Rs. li:50. On the other 
hand, the value of the land held in occupancy 
tenure by Sukh Dyal aud transferred to 
Sharfa, was estimated by the Munsif at 
Rs. 200 and by the Divisional Judge at 

Rs. 70. 

It is admitted that if the transaotiou was 
really a sale, plaintiff has the right to claim 
pre-emption but the Courts below are agreed 
in holding that the transaction was not a 
sale, but an exchange as upon the face of the 

deed, it purports to be. 

A second appeal was admitted on the 
ground that the questiin whether the trans¬ 
action was in reality a sale amounts to a 
question of law, appellant’s contention being 
that in a case of this kind, the Court in 
determining that q iestion should have re¬ 
gard to the fact that the property was under 

mortgage and lhat, consequently, the trans¬ 
feree must be taken to liave paid as part 
consideration to the transferor, or on his 
behalf to the mortgagees, the amount of the 
mortgage chargee. Iu other words, t.he 
plaintill contends that what Sukh Dyal 
actually gave to Sharfa was (1) the -iS 
10 marUs of land, valued at either Ra. 200 
or Rs. 70, (2) a sura of Rs. 50 in cash, and 
(3) a quittance in respect of the sura of 
Rs. 1,267 which Sukh Dyal would, m 
the ordinary caurae ot things, have to Pay 
the mortgagees. Mr. Bhagat Ram Pun thus 
iegeuiously argues that the consideration 
moving from Sukh Dyal to Sharfa was. in 

fact, a aum of Rs. 1,267 plu. » 
plus a plot ot land valued by the Diviaional 
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Judge at Rs. 70. and that the money wae 
thne the important part of the consideration 
and not merely a small adjusting factor ” 

n®®, J , in Nathu Hal v. Har 

Vial (l)j. In support of this argrument the 
learned Counsel refers, byway of analogy, 
to ulustration (2) to section 24 of the 
Indian Stamp Act. 

The argument is, as I have said, ingenious 
but, in my opinion, fallacious. The fact that 

1 mortgage and 

that the owner of it would have to pay off 

at some time or other, the mortgage charges’ 

upon it no doubt, affected the value of the 

land when the parties decided to make an 

exchange, and it was, no doubt, for that 

very reason that this land, which would 

otherwise have been of much greater value 

was valued in the deed of exchange at only’ 

R^s. 250. But the amount which the pur- 

chaser of property will eventually have to 

pay in respect of mortgage charges upon it 

cannot be said to form part of the purchase 

money when such property is sold for a 

definite amount. For example, if this land 

had been sold by auction, the purchaser, 

knowing that there was a heavy mortgage 

charge upon it would probably not have 

bid more than (say) Rs, 250 but if his bid 

had been accepted, the actual price at which 

be bought the property would be the amount 

of his bid. Upon payment of that amount, 

he would have become the owner of the 

property, quite irrespective of the fact that 

by becoming such owner he would eventually 
have to pay off the mortgage charge. Thus 
in the case of such property sold in execu- 
tion of a decree, the purchaser would 

under Order XXI, rule 84 , Civil Procedure’ 

Code have to deposit 25 per cent, of the 
purchase money, and not 25 per cent, of the 
amount which he might eventually have to 
pay to the mortgagees. 

So, in the present case—the fact that the 
land was encumbered reduced its selline 
value, but that fact cannot be taken as 
implying that Sukh Uyal actually paid 
bharfa the amount due to the mortgagees 
Un the contrary, what actually occurred 
was as followe:-Sukh Dyal bad a plot of 
land of comparatively little value which 
he was willing to transfer to Sharfa and 
in return to receive from him a plot of land 


[1913 


wnich would have been of considerable 
value but for the mortgage charge upon it. 
By reason of that charge the latter land 

L value approximately to that 

ot bukh Dyals and cooseqaently the two 

parties agreed to make an exchange. Thus 

regarded the transaction was, as the Courts 

e ow find, merely one of exchange and 

not of sale, and the mere fact that Sukh 

Uyal in addition paid a small sum of money 

y way of adjusting the values, cannot alter 
its nature* 

I accordingly agree with the findings 

ot the lower Courts and dismiss this appeal 
with costs. 

Appeal dtsmteeed. 


COURT OP THK FINANCIAL COM- 
JIISSIONER, PUNJAB. 

Revenoe Revision Application No. 148 

CK 1912-13. 

-April 15, 1913. 

Present;~Mr. Fenton, F. C. 

TAJA AND OTHERS—APPLICANTS 

versus 

KARAM ALI jnd others—Respondents. 

I liiijab L^nul Revenue Act (AT// of 1887), s. 37 (a) 

orrecfton of entry in annual record—Occurrence of 

fact need not be subsequent to the entry—Revenue Officer 

taking cognizance of error by new mutation—Sot re- 

neuing or reversing the previous order directing the 
entry. * 

Ao erroneous entry in tlie annual record may under 
section 37 (.a) of the Land Rurenue Act be varied in 
accordanco with facts proved to l»avo occurred. 

It IS not necessary for the purposes of the section 

i lat the fact should have occurred since tho date of 
the entry which it is sought to vary. 

In taking cogni;canco of errors caused by mistaken 
or fraudulent action on the part of a patwari or 
when discovered and dealing with them by 

the method of a new mutation entry a Revenue Officer 
IS no leviewing or revising anj’order ofa predeces- 
sor or other Revenue Officer. 

Application for revision of the order of the 
Commissioner of Multan, dated the 21st 
February 1913, confi rming that of the 
Collector of Montgomery, dated the 14th 

-A^ ovember 1912, rejecting the application for 
correction of entry. 

Bhagat Gorjnd Das, for Applicants. 

Lala Nihal Ohand, for Respondents 


(1) 97 P. R. 1900i 16 P. L. R. 1901. 


ORDER,—The question raised by the revi¬ 
sion application in this mutation case is one of 
some importance. The question is whether a 
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mistake made by &patwari in drawing up an 
annual record and not detected by the Reve¬ 
nue officer at the time of attestation, can be 
corrected by a mutation entry when sub- 
sequently discovered. The facts are that 
Taja and others whom I will designate as the 
first party and Karam Ali and others of the 
second party are co-sharers in a joint holding. 

In the Record of Rights of 1893-94 and pre¬ 
vious years their respective shares in this 
holding were recorded as half and half, and 
this division is in accordance with the pedigree 
table, the parties being descended from the 
two sons of a common ancestor. In the 
Record of Rights of the year 1895-96 the 
shares are recorded as ird and 3 respec¬ 
tively. There is nothing on record to explain 
the alteration. No mutation order is forth- 
coming or alleged to have been made. The 
pafwari, who is responsible for the entry, 
confesses that he made a mistake for which 
he asks to be pardoned. The Assistant 
Collector, Collector and Commissioner who 
have considered the first party’s application 
to have this mistake rectified by an order 
under section 37, Land Revenue Act, have all 
come to the conclusion that such rectification 
cannot take place in a mutation proceeding in 
view of the fact that the second party does 
not agree to tlie entry being varied. 

I am unable to concur in this conclusion. 
An entry in the annual record may, under 
section 37 ( 0 ) of the Land Revenue Act, be 
varied in accordance with facts proved to 
have occurred. In the present case it has 
been proved that a mistake was made, that is 
to say, that the entry which it is sought to 
have altered was made otherwise than in 
accordance with law. Lawfully the alter¬ 
ation made in the 1895-93 record could only 
be so made as the result of mutation pro¬ 
ceedings and there were no mutation pro¬ 
ceedings. It is to be observed that section 
44of the Land Revenue Act gives a pre¬ 
sumption of truth only to such entries as are 
made "in accordance witli the law for the 
time being in force.” It is incumbent on the 
Revenue staff to see that entries are made in 
accordance with law, and proof of a mistake 
having been made in this respect is proof of a 
fact having occurred within the meaning of 
section 37 (o) of the Land Revenue Act, 

It is not necessary for the purposes of the 
section just mentioned that the fact should 


have occurred since the date of the entry 
which it is sought to vary. In this 
respect the law as laid down in Act XVII 

of 1887 differs from that of section 19 
of the Land Revenue Act of 1871. Under 
the older Act the fact justifying 

variation of the entry must have occurred 
at some time subsequently to the^ date 
of the entry. No such condition is now 
applicable. In this connection it is relevant 
to quote the opinion in an analogous case of 
the Government Advocate which is re-pro¬ 
duced on page 137 of Douie’s Settlement 
Manual:- "Tbe record is prepared in accord- 
ance with facts believed at that moment to 
be true. If at any later date it be proved 
that this belief was erroneous, e 5 , that a 
person entered as merely absent had as a fact 
died at an earlier date, although his death 
was not known orsuspected when the entry 
was being written, this, in my opinion, is, un¬ 
doubtedly, a fact, proof of which would 
warrant an alteration of the entry.” 

It would create an intolerable situation if, 
as Financial Commissioner, 1 were to rule 
that those right-holders whose rights are 
prejudiced by mistaken or fraudulent action on 
the part of patwari or konuyigo have no 
remedy other than a regular suit in any case 
in which the mistake or fraud is not dis¬ 
covered until after the final attestation of the 
Record of Rights or annual record in which 
the mistaken or fraudulent entry is made. 
In taking cognizance of such errors when 
discovered and dealing with them by the 
method of a new mutation entry a _ Revenue 
Officer is not reviewing or revising any 
order of a predecessor or other Revenue 

Officer. .. 

I accordingly accept this revision applica- 

tion and direct that the first and second 
parties be recorded as holding equal shares 
respectively in the joint holding to which the 

present application relates. 

Revision accepted. 
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ALLAHABAD HIGH COURT. 
Execotion First Appeal N'o. 239 ok 1912. 

February 17, 1913. 
Preser.t-.^'Slr. Justice Tudball and 
Mr. Justice Rafique. 

RAM CHANDER NAIK KALTA — 

Decree-holder—Appellant 

versus 

ABDUL HAKIM and OTHERs^JauGMENT- 
/I- •» T, ^t>EBTOR8 —Respondents. 

Civ, l Procedure Code rAct To/IGOS), O. XXf r li 

~ ndnnsrhle decree for dourer and co.fs-Separafe ece 
cuUon-Tran.fer of portion of decree~lf:.,er!aion 

A decree for recoyery of a dower debt and the cost. 

memred in the suit, made a<fainst the heirs of tin 

husband o the plaintiff, is one and indivisibt th! 

bare fact that a portion of the sum decreed is madf 

recoverable only from the assets of the deceasedXs 

notinake the decree one which can be divided into two 

separate decrees thereby enablinj; the decree"holdo^ 
to execute separatelv. noiaer 

Rnie IB of Urclor 'XXI lavs .loivn distinctiv tl... 

..«“r.;:, “i; .“r 

Therefore, the transferee of a nortion nf o.. j. i- • • 
ble decree is not entitled 

portion transferred to him. execution for the 

Execution first appeal from the decree nf 

the District Judge of Alirzapur. 

Mr Sztal Prasad Ohosh (wiih him Mr. J. 
N. ChQudn)^ for the Appellant, 

Respondents 

following circumstances 

Najmnnnissa. the widow of one Manlvi 

fth'pr ’ f T® . ^ the 

other heita of her deceased husband to 

recover a sum of Re. 97,500 due to her 

as dower. She also asked for the costs of 

her suit. The District Judge decreed the 

clainu m her favour. The judgmeut ends 

as follows : J, therefore, decree the claim 

lu full with costs and future interest at 

D per cent, per annum. The decree will be 

executed against the assets of Maulvi 

Farzand All, and not against the personal 

property of the defendaDts.” This was 

also entered in the decree. The defendants 

appealed to this Court. Bat the appeal 

was dismissed with costs. There was no 

order in the decree of this Court as to the 

realization of the costs of this Court from 

^6 assets of the deceased. Musammat 

Najraunnissa has transfeired. to the present 

appellant, her light to recover costs as 

against her judgment-debtors. The present 

appellant applied to the District Judge fop 


execution of so much of the decree as 
related to costs. Objection was taken, M 
of all as to the right of the appellant as 
transferee of a part of the decree to put 
a portion of the decree into execution, and 
nej[t It was also objected that the costs 
could only be recovered from the assets of 
the deceased Farzand Ali. The lower Court 
Das held on a construction of the decrees 
that the costs incurred by the plaintiff in 
o High Court are recoverable from the 
perEon.s and other property of the defend¬ 
ants, that the costs incurred in the Court 
o rst instance are only recoverable from 

he assets of the deceased, and thirdly, that 

10 appellant was not in law entitled to 
apply as a transferee of a part of the 
ecree for execution of that portion only, 
le transferee has come here on appeal 
and it_ 18 urged that the District Judge 
has misconstrued the decree and that he 
has erred in law in holding that the 
appellant as a transferee of a part of the 
ecree could i;ct put that portion of the 
decree into execution. In so far as the 
construction of the decree is concerned, in 
our opinion, the District Judge is perfectly 
correct. As regards the second point, 
assuming that there is nothing in law to 
prevent the transfer of a portion of the 
ecree, and assuming that the transferee 
can apply for the execution of the whole 
ecree, in the present case the transferee 
IS cot entitled to apply for execution of a 

decree as the original decree- 
holder herself could not have done so. 

• decree appears to us to be one and 
indivisible for recovery of the dower plus 
the costs incurred in the suit. We do not 

, Ibe bare fact of a portion of 

e sum decreed being recoverable only 
rom the assets of the deceased makes the 
decree one which could be divided in the 
J'Cparate decrees with regard to which 
e decree-holder will be entitled to execute 
eepatately. Rpie 16 of Order XXI lays 

that in cases of transfer 
® €cree can be executed in the same 
manner and subject to the same condition 
if the application were made by such 
ecree-holder. In our opinion the application 

^as properly disallowed and we dismiss the 
appeal with costs 


Appeal dismissed. 
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KANDA KAMARLA VENKATA REDDl V. KOMARt RAE. 

MADRAS HIGH COURT. 

Criminal Revision Case No. 399 op 1912. 
Criminal Revision Petition No. 317 

OF 1912. 

November 18, 1912. 

Present: —Mr. Justice S^Hasiva Aiyar. 
KANDA KAMARLA VENKATA REODI 

—Petitioner—Accused 
rersMS 

KUMARl RAE. The Revenue Inspector, 
BUKKAPATNAM— Complainant— 

Remponhent. 

Penal Code (ActXLVof ISGO;, s.>'. 2:^, 430—Jf.VA.V/ 

— irroni^Oii loss—Right io drainage v.ntcrs. 

Where drainage water from higher groiimU and 
other Government tanks llows in a detined channel 
above an embankment the overflow from whicli 
flowed without diminution also in a defined channel 
below and tho bed of the channel was iwnnihoke, 
the owner of the embankment has no right to raise 
tho same to intercept tho flow for irrigating his own 
lands. 

Where tho surface water of tho upper land has 
once fallen into tho dehuod channel, no body 
has a right to obstruct tho flow of tho samo 
as usual over the embankment into tho lower 
channel. 

Tho accused, tho owner of the embankment, applied 
to tlio Government to raise the httnd and raised it 
before ho received tho pennission: 

Held, that the accused cotild not bo presumeil to 
have acted with wrongful intention or knowlodgo atnl 
hence could not bo hold guilty of mischief. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, li^98, pray¬ 
ing the High Court to revise the judgment 
of the Sub-Divisional Magistrate of Dharma- 
varam, in Criminal .Appeal No. lo of 1912, 
couSrraing the conviction and sentence of the 
Stationary Sub Magistrate of Penukonda, iu 
Calendar Case No. 359 of 1911. 

Mr. C. K, Mahadeva Iyer, for the Peti¬ 
tioner. 

Mr. £?. E. Osborne, for the Public Prose¬ 
cutor. 

ORDER.—I see no reiaon to interfere 
with the finding on the physical fact arrived 
at by tlie Stationary Sub-Magistrate and the 
Sub-Divisional Magistrate in appeal, though 
their findings are somewhat loosely express¬ 
ed. I take it that the following facts and 

acts are proved : — 

(a) That there was a Vanka or defined 
channel which took it.s rise at some 
distance above the petitioner s (ac¬ 
cused’s) embankment, 



(b) That the water flowing along that 
defined channel passed over the peti¬ 
tioner’s embankment without dimi¬ 
nution into another ohauoel com¬ 
mencing on the other side of the 
embankment and supplied Govern¬ 
ment tanks lower down. 

(o) That the upper Vanka received sur¬ 
face drainage of the higher grounds 
above it and also the drainage of 
certain Government tanks. 
ill) That the accused, who is the revision 
petitioner before this Court, raised 
the height of this embankment so as 
to prevent the free Ibw of the waters 
of the upper Vanka and converted 
the Dortion of the bed of the upper 
Vanka just above the embankment 
and also a ceriain width of ground on 
both sides of that bed into a tank 
for the irrigation of some of 
his lands thougli these lauds were 
not entitled to the w.iter which 
was coming along that Vs aka and 
which used to oveilbv that em¬ 
bankment. The lower Courts also 
found that the bod of the Vanka 
and of the tank newly created by 
the accused is Government por.ini’ 
ho\e. 

On their findings, there can he no doubt that 
the accused was not entitle I to raise his em¬ 
bankment so to intercept the free flow of 
water passing along tlie upper Vanka. The 
Tahsildar was, therefore, justified in widening 
and deepening the breach made by the ac¬ 
cused iu that embankment so as to drain fully 
the tank newly created by the accused. The 
accused’s conteution that the Government and 
the ryots holding lands under the lower tanks 
supplied by the Government channels bolow 
the bund have no right to the water of the 
Vanka flowing over the embankment cannot be 
upheld. Though the Vanka received the surface 
drainage of the lands above it, it also re¬ 
ceives the surplus water of upper tanks, the 
said water flowing through defined channels. 
Even as regards surface waters, drained from 
the higher lands, after they have once 
drained into the Vanki, no boJy has a 
right to prevent the water which has once 
fallen into the Vanka or defined channel from 
flowing off as usual over the embankment into 
the Goverament Vanka below the embank. 



306 


TCJMMALAQTJNTA ROTIAK V. POPPRI 


INDIAN OASES. 
peddanna. 


[1913 


!? 


nieot as it had been flowing for a long time. 

There still, however, remains the question 
whether the accused in raising his embank- 
jnt committed mischief under section 4d0 
of the Indian Penal Code. .Section 4 W deals 
with a particular kind of mischief. The 
general deanition of mischief under section 

or knowledge 

of the likelihood of causing wrongful loss to 
the public or to any person. Wrongful loss 
under section 23 of the Penal Code is defined 

whicf Vl ppoparty to 

1 , m, '3 legally 

entitled. The explanation (1) to seLon 

425 states that it is sufficient , for the 

offence of mischief it the wrong-doer intends 

to cause or knows that he is likely to cause 

wrongful loss or damage to any person. The 
question ,u this case, assuming the facts as 
above and assummfr the wrongful loss 
caused to the Government and the lower land- 
ed proprie ors by the accused’s act in raisin 
his embankment. 18 whether the acon.sed in- 
tended to canse or knew that he was likely to 

The Appellate Magistrate say=:—“There I'q 
no donbt that the accused was aware of the 

Tim anne°Il ° 

The appellant had no sort of right to take 

more water for his lands than what he would 

get before improving the bur.d. His inten 
Don to cause wrongful loss to the ryots under 

Vengalamachernvu is, therefore, to be pre" 

Burned On going through the records 
however. I find that the accused had applied 
to the Revenue Authorities for permission to 
raise the bund nud to form a tank above Ihe 

tit '‘tt ° 'IT'® '"■" that 

tank. I think that wrongful intention or 

knowledge shonld not have been presum¬ 
ed m this case especially as accused 
seems to have raised no objection tntll 
Tahsildai’s making breaches in the em- 

bankmenfs so as to carry off all the water 

stored by him in Ins tank. If he persists 

hereafter in storing water in the tank after 

this warning and after he has undergone the 
trouble, intention to cause wrongful loss 

might be properly presumed. But when he 

raised Ins embankment in the beginnimr ! 
might have honestly thought that as he hid 

m^vh^a/ri permission, he 

might safely expect such permission to be 

granted and that as the Government wal 


the owner of all the water coming along the 

biuks no wrongful bss could be caused to 

any body by his storing the water in the 
newly created tank, subject to their grant of 
his application. I think the benefit of the 
reasonable doubt as to his intention should 
have been granted to the accused in this case. 

, fcierefore, set aside the conviction and order 
the fine to be refunded. 

Conviction set aside. 


madras lilGR COURT. 

CfiiinNAL Revisioji Case N'o. 276 of 19il. 
Crimtsae, Revision Petition No, 214 

OF 1911. 

November 23, 1911. 

Present :—Justice Sir Ralph Benson, ICr. 

TUMMALAGUNTA KOi'IAH and otkers 
Counte.r Petitioners—Petitioners 

lersns 

POPURT PEDDANNA and others — 
Petitioners — Rfspiindents. 

Pnmni«? Procedure Code (Act P'o/’KSOS;, 14S (R) 
OiJ .4 Penalfij on docum-’nt not proverhj stamped — 

•furtsdictxon of HruuMrate, > ^ ^ 

no jurisdiction under section 14S 
(.!» ot the Criminal Procedure Code to include in costa 
0^0 penalty paitl on a document not properly stamp* 

PeHtion under sections 4^5 and 439 of the 
Criminal Procedure Code, praying tlte Pligh 
Court to revise the order of the .loint Magis¬ 
trate of Oogole Division, in Miscellaneous 
Case No. 1 of 1910. 

Mr. T. Pruknsim^ for the Petitioners. 

Mr. i\ liamcch'indra Row. for the Respond¬ 
ents. 

—Under clause 3 of section 
148, Criminal Procedure Code, the Magis¬ 
trate had no jurisdiccion to include in costs, 
the penalty paid on a document not properly 
stamped. Ihe order of the Magistrate mast 
be amended by omittinjj fchesam of Ks. 82-8^0 
in the schedule of costs, 

Ordir amended. 
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EMPEROR V, GTJLABU. 

ALLAHABAD HrGH COURT. 

Criminal Appeal N'>. 37 ov 1913. 
February 24, 1913. 

Present: —Justice Sir Henry Griffin, Kt., 
and Mr. Justice Cliaraier. 

EMPEROR— Appellant 

versus 

GULABU— Respondent. 

Criminal Procedure Code (Act I'of I'^OS), .«s. 2SH, 
3G4, oZ:\-Evidence Art (I oj 1^12), n. \)l—Confc.-:sion 
— Oral evidence not admissible—Statement of tcHness 
in the absence of accused not admissible, confession 
must be cobintiinj. 

The confo.ssioii of an .aoensod person inaJo to a 
Magistrate hoUlin" an inquiry is a matter required 
by law to be reduced to the form ot a document 
within the meaning; of section 91 of the Kridonco 
Act. 

No ovideuco can be i^iven of the terms of such a 
confession except the record, if any, made under 
section 301 of the Code of Oiininal l^rocedure. 

Section 533 of tho Code does not apply to a case 
whore no record whateror has been ma<le of such 
a confession. 

The statmnent of a witness made in tho absence of 
tho accu.sed is not admissiblo in evidence under 
Bcction 2S8 of the Criminal Procedure Code. 

A confession in order to be admissible in evidence 
must bo made voluntarily and without any pre.s- 
Bure. 

Where a Tahsildar. having: tho powcr.s of a 
Magistrate, third class, and beiii" invosteil by the 
Local (Jovernment with powers to take cognizance 
of olYences upon complaint or upon Police report, 
conducts an inquiry on infoimation received in tho 
shape of a complaint, he must bo deemed to have 
conducted tho inr|niry as a Magistrate. 

Criminal appeal against an order of 
acquittal passed by the Sesaious Judge of 
Saharanpur. 

Mr. A E. lii/ves, Government Advocate, 
for tlie Crown. 

Mr. Nehnl Chand, for the Accused. 

JUDGMENT.—This is an appeal under 
section 417 of the Code of Criminal Procedure 
against an order of the Se.ssions Judge of 
Saharanpur acquitting one Gulabu of a 
charge of having murdered his wife 
mat Khushalsia. It appears that the Tahsil¬ 
dar of Cliakrata, who has the powers of a 
Magistrate of the t.hird class and who has 
been invested by the Local Government with 
power to take cognizance of offences upon 
complaint or upon l^olice report.s, received 
information in the shape of a complaint tliat 
tho woman had been murdered by her hus¬ 
band. He sent for a number of persons and 
had their statements recorded in his pre- 
sence by a wasilbaqi naiois. He also inter¬ 


rogated Gulabu. The case was subsequently 
taken up by the Cantonment Magistrate 
and Gulabu was committed for trial. At 
the trial the Talisildar was asked by tho 
Public Prosecutor to repeat a confession said 
to have been made to liiin by Gulabu. The 
Sessions Judge declined to allow this to be 
done. On belialf of the Crown it is contend¬ 
ed that the Sessions Judge oiiglit to liave 
allowed the Talisildar to repeat the con¬ 
fession. The Talisildar’s evidence shows 
that lie was conducting an inquiry into this 
affair at the time when the statement was 
made to him. In the Court below it was 
contended on behalf of tlie accused that, the 
Tahsildar had the pow'ers of a Police 
officer and was acting as such, but there is 
notliing to show that he liad been invested 
witli the powers of a Police officer. The 
prosecution say and. we think, rightly, that 
he must be deemed to have been conducting 
an inquiry as a Magistrate. Section 3G4 of 
the Code of Criminal Procedure provides 
that whenever an accuseil peison is examined 
by a Magistrate, the whole'of the examination, 
includi'-;g the questions put to him and 
every answer given by him, shall be recorded 
in full. But no record whatever was made 
of Gulabu’s statement. Section 531 of the 
C'ule provides that if any Court, before 
which a confession, recorded or purp‘rting 
to be recorded under section 361, is tendered, 
finds that any of the provisions of that 
section have not been complied with by the 
Magi.strate rec uding the onfession, it shall 
take evidence that such person duly made the 
statement recorded, and notwithstanding 
anything contained in the Indian Evidence 
Act, section 91, such statement shall be 
admitted if the error has not injured the 
accused as to his defence on the merits. Tliis 
reference to section 91 of the Evidence Act 
shows that the Legislature intended that the 
provisions of that section should apply to the 
case of a confe.ssion made by an accused per¬ 
son to a Magistrate holding an inquiry. 
Reading section 361 of the Code of Criraioal 
Procedure with section 91 of the Evidence 
Act we must hold that a confession of an 
accused person made to a Magistrate holding 
an inquiry is a matter required by law to be 
reduced to the form of a document within 
the meaning of the latter section, and that no 
evidence can be given of the terms of such a 
confession except the record, if any, mad© 
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under section Section 533 has no appli¬ 

cation to a case where no record whatever 
has been made of such a confession. The 
learned Government Advocate is unable to 
refer to any case in which oral evidence of 
the terms of a confession made to a Majlis- 
trate during the course of an inquiry has been 
admitted and we kuow of no case in which 
this has been done. Apart from this objection 
to the reception of oral evidence of the con- 
fession we would point out, as the learned 
Sessions Judge has done, that the confession 
was made under peculiar circumstances. It 
19 more than doubtful whether it was made 

voluntarily. The evidence of the Tahsildar 

shows that it was made after the Tahsildar 
had arrested the accused and told him that 
evidence had been obtained which showed 
that he bad committed murder. The Tahsil 
dar admits that he took no steps to ascertain 
whether the confession was made voluntarily 
or under pressure. Lastly, assuming that the 
confession can be admitted in evidence, we do 
not think that the case calls for further 
inquiry. The only evidence in support of 
the alleged confessiou is the statement of a 
man named Jaswant. At the trial this man 
gave evidence to the effect that the woman 
bad died as the result of a mis-carriage. A 

prevmus statement made by the witness to 
the Tahsildar on April 2Uh, 1912, was put 
^ him and he denied that he had made it. 

mthrough fear he had 
told the Tahsildar that Gulabu had brought 

out the body and that blood was then 

oozing from the mouth and the nostrils. 

Ji, ® o. "'ifness on 

the 24th of April 1912, in the absence of 

the accused, 13 not admissible in evidec^'e 

under section 288 of the Code of Criminal 

Procedure. The witne.S 9 was examined again 

by the Cantonment Magistrate on the 4th 

June and he then admitted that he had 

made the sUtement of the 24th April and also 

admitted that it was true. It is possible 

that the statement of April 24th might be 

treated as having been incorporated in and 

so forming part of the statement of June 

4th which was niade in the presence of the 

aocnsed. If so, it might be admitted under 
section 2t8 of the Code of Criminal Proce 
dure. Bub on June 4th. while admitting the 
truth of his previous statement of April 
24tb, Jaawant made other statement wholly i 
incousisteut with that statement. It is im. i 
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possible to place much reliance on such a 

witness. It seems to us that even if the 

confessiou were admitted iu evidence it 

would he unsafe to rely on it and that the 

other evidence is wholly insufficient to justify 

a conviction. We, therefore, dismiss this 

appeal and direct tliat GuUbu be set at 
liberty. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 568 op 1903. 

June 12, 1906. 

Present: Mr. Justice Mitra and Mr. Justice 

Holmwood. 

SITAL CHANDRA MAITRA and another 

—Accused—Petitioners 

versus 

PE ROR —pKOSECuroR. 

Char,}c~Tivo persons charged with causing hart to 
three -One charge—Irregidaritg—Xo case of hurt by one 
0 / the nreased—Prejudice to accused in trial-Re-trial 
by another ^ragis(rafe ■ Criminal Procedure Code (Act 
V 0/ 1898). 233, 239. 

Inone charge two persons were charged with 
causing liurt to three otliers with a d\o, but there was 
no case of liurt by dao by one of the accused and 
he was convicted under section 352 for using a lathi 
against two of the complainants: 

that tins was an irregularity wliich might 
have prejudiced tlio accused in their trial and that 
a re-trial by a new ilagistrate must bo held on charges 
properly framed. 

Rule against the order of the District 
Magistrate of Burdwan, modifying that of 

the Sub Deputy Magistrate of Kalna, on 
appeal. 

Babu Dasarathi Sanyal^ for the Petitioners. 

JUDGMENT.—The petitioners before ns 
weie charged under section 324 of the Penal 
Code and were convicted by the Sub-Deputy 
Magistrate of Kaloa and each of the petition¬ 
ers was sentenced to undergo three months’ 
rigorous imprisonment. On appeal the 
District Magistrate of Burdwan altered the 
conviction to one under section 353. Indian 
Penal Code, as regards Moti Sheikh and 
sentenced him to rigorous imprisonment for 
14 days. The conviction and sentence of 
the petitioner, Sital Chandra Maitra, were 
upheld. 
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DUROA PROSHAD PATTAK V. LACHMAN BANIA. 

The main ground on wliich we issued the 
Rule was that the charge, as framed, was 
improper and extremely confusing. It says 
that you, on or about the 1st day of 
February 1908, at Malatipur voluntarily 
caused hurt to Babnullah, Sadhu Sheikh and 
Lai Chand by a <i' 2 o, a cutting instrument, 
and thereby committed an offence punishable 
under section 324, Indian Penal Code.” 
There were two persons charged with 
causing hurt to three persons with a duo. 

The fact is that there svas no case of hurt 
by dao by one of the accused and Motilal 
Sheikh has now been convicted under section 
352 for using a lathi against Sadhu and 
Babnullah. This irregularity in the charge 
might have prejudiced the accused in their 
trial. 

The judgment of the District Magistrate 
shows that there was some provocation and 
a little confusion at the time. 

Having given our best consideration to 
the evidence and the judgments of the two 
lower Courts we think that the conviction 
of the accused should be set aside and that 
they should be re-tried on charges properly 
framed. 

The case should not be tried by the same 
Magistrate again. The District Magistrate 
will appoint some Magistrate at the head- 
tiuarters to take up the case. Wo further 
direct that in the event of a fresh conviction 
being come to against the petitioners the 
imprisonment they have already undergone 
be taken into consideration. 

Rule made absolute: 

Redrial by a new Magistrate ordered. 


CALCUTTA HIGH COURT. 
Criuisal Revision No. 1 op 1913. 
February 20, 1913. 

Present: —Mr. Justice Holrnwood and 
Mr. Justice Chapman. 

DUUGA PROSHAD PATTAK— 

Petitioner 

versus 

LACHMAN BAN'IA— Opposite Party. 

Sanction—Second sanct ion ~ Rcpcfit io7i of first sanction 
—Period of limitation not to be extended. 

There can be no aecoad saactiou for a prosecution 


ainl, any .snbso(juont order purporting to be a second 
sanction must be taken to be nothing more than a 
repetition of tlio first, and tlio same period of limi¬ 
tation, tlieroforo, will ajiply running from the date of 
the first sanction. 

Dirburi Mandar v. Jneoo Ld, 22 C. o73, relied 
upon. 

Rule against the order of the Third Judge 
of the Calcutta Presidency Small Cause 
Court, dated September 5th, 1912, granting 
sanction for the prosecution of the petitioner 
under section 195 of the Criminal Procedure 
Code, against whom proceedings were taken 
by the Chief Presidency Magistrate, Calcutta, 
on September 21st, 1912. 

*Mr. Asghnr and Babu Tara Keswar Pal 
Chotrd'iury, for the Petitioner. 

Mr P. L. Roy and Babu Okundra Sekhar 
Baneriee, for the Opposite Party, 

JUDGMENT.— This Rule was issued upon 
four grounds,tliat the Small Cause Court 
had no power to grant a subsequent sanction, 
one having already been granted on the 2;th 
July 1912 wliich sanction had not been can¬ 
celled by a higher Court, secondly, that the 
Small Cause Court had no jurisdiction in 
granting a second sanction without giving 
any notice upon the petitioner, thirdly, that 
tlie Small Cause Court Judge acted without 
jurisdiction in granting a second sanction 
inasmuch as a proseeiition was started and was 
pending in the Police Court upon the ffrst 
sanction; nx\d fourthly, that the second sanc¬ 
tion was illegal inasmuch as it extends the 
period of limitation which ia to be calculated 
from the original date of sanction 

As regards tlie first three grounds it is 
only necessary to point out that there was 
no second sanction, and all the rulings which 
have been cited to us by the learned Counsel, 
of which we need only refer to that in the 
case of harhari Mandar v. Jagoo Lai (1), 
clearly lay down that there can be no .second 
sanction and that any subsequent order pur¬ 
porting to be a second sanction must be taken 
to be nothing more than a repetition of the 
first, and that the same period of limitation, 
therefore, will apply running from the date 
of the first sanction. 

The fourth ground is that by this illegal 
second sanction the period of limitation is 
extended; but as we have just pointed oat 
it is not extended in any way. But the 
question does not arise in this case, because 

(1) 22 C. 573. 
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AP a matter of ftiot. tlie levival of prooeediofrP 
in the Criminal t'oinfr took place within two 
months of the original sanction. As regards 
tlie question of the propriety of the revival 
in the Criminal Court, tliat was considered 
by the learned Judges who issued the Kule. 
It formed the [fifth ground of the petition 
and the learned Judges after considering 
rejected it and did not issue any Rule. That 
(luestion, therefore, can never be raised again. 
We are bound to hold that the Presidency 
Magistrate was within his jurisdiction in 
reviving these prooeeding.s, as it appears 
clear on the record that lie was, and the Rule 
must be discharged simply on the ground 
that there was no second sanction and that 
the proceedings were taken within the period 
of limitation. 

Hide fhuchargid. 


ALLAHABAD HIGH COURT. 
Crtmin'al HEViriON Petition No. 196 op 1913. 

March 28, 1913. 

r.€s:nt \—Sir Henry Richards, Kt., 

Chief JQstice. 

MASHUK ALI— Applicant 

versus 

EMPEROR— Opposite Partf. 

Criminal Procedure Code (.lof V oj 1898>, ■?. 110 — 
Security —Sufilcienf cau.fe to refuse to accept surety. 

A Magistrate refuse<l to accept sureties on the 
ground that they lived at a distauce of uiuo miles 
from the residence of the accused ued, conscfjuentlv, 
had no intluenco over him and could not bo ex¬ 
pected to exercise proper vigilance over his actions; 

Ueld, that the reason for refusing was insulUcient. 

Applicalion in revision against an order of 
the Magistrate of Bulandshaber. 

Mr. P. L. Bnncrji, for the Applicant. 

The Assistant Qovernment Advocate, for the 
Crown. 

JUDGMENT.—The applicant is called 
upon to give security under section 110 of 
the Code of Criminal Procedure. The order 
directed that the applicant should “execute a 
bond in Rs. 2'^0 with two sureties (respect¬ 
able zemindars) of Rs. 200 each, to be of 
good behaviour for one year.*’ After some 
little time the present applicant produced 
two sureties. Tlie learned Magistrate made 
the follonicg order:—“ I do not think it 
would be safe to let out Maehok alias Maswa 


GAKAPATHl BBATTA I’. EMPEROR. 

on the surety of the present applicant. They 
live at a distance of nine miles from the 
residence of the accused and, therefore, can¬ 
not be expected to exercise proper vigilance 
over bis action nor do 1 know that they 
po.ssess any influeuce over him so as to pre¬ 
vent him from taking to his evil ways when 
he is at large.” It will thus appear that the 
present applicant complied with the Magis¬ 
trate’s order and produced two respectable 
zemindars who were willing to go security 
for him as ordered by the Magistrate. The 
sole ground upon which the Magistrate seems 
to have refused to accept the sureties was 
that they resided nine miles away. The 
learned Magistrate does not say that the 
sureties were not respectable men and he does 
not seem to have made any inquiry as to whe¬ 
ther they had or had not influence with the 
applicant but inferred from the fact that they 
live nine miles away that tliey had no such 
irdluenoe. In my opinion there was no suffi- 
cient reason for refusing to accept the sure¬ 
ties. If the learned Magistrate had felt that 
under the circumstances of the particular 
case it was necessary that the sureties should 
reside at a very short distauce from the resi¬ 
dence of the applicant the order should have 
so stated. 

I allow the application, set aside the order 
of the Magistrate and direct that the secu¬ 
rity offered by the two sureties produced be 
accepted together with the bond of the appli* 
cant himself and ho be released directly the 
bonds are filed. 

Applicatioti allowed. 


MADRAS HIGH COURT. 
Criminal Revision Ca.se No. 502 cf 1910. 
Cki.mjnal Revision Petition No. 4-13 

OF 1910. 

September 6. 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Ayliug. 

K. GANAPATHI BH ATT A— AccasED— 

Petitioner 

versus 

EMPEROR—PiiOSECUroG. 

Criminal Procedure Code {Act V of 1808 ^, ss. 

2.35 11), 236, 403—PenrtZ Code {Act XLV of 

ss. 182, 211 —Charge under section 211 —Acquittal 
har to snhsequent trial under section 182 —Competency 
of Comt — Interpretation—Sanction—Xo condition 0 / 
competency of Court. 
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GANAPATHI BHATTA V. EMPEROR. 

Once a person is ncqnittoil of a charjjo under 
section 211, Indian Penal Code, he cannot sub¬ 
sequently be tried on the same facts for an offence 
under section 1S2 of the Penal Code. 

Section 235 (11 of the Criminal Procedure Code is 
inapplicable when it is sought to ebaii;e the aecuseil 
with another offence on the identical facts on wliicli 
he was charj^ed before with one »»flVnce. 

Section 23() of the Criminal Procedure Code ap|dies 
to a CSC where on the same facts it is doubtful whe¬ 
ther the accused has committed one offence oidy or 
both that offence and another. 

Clause 4 of section 403 of the Criminal Procedure 
Code refers to tho character ami .statusof the tribunal 
when it refers to competency to try the offence. 

A sanction under section lh5, Criminal Procedure 
Code, is not a condition of the competency of the 
tribunal, it is only a comlition precedent for tlu*^ in¬ 
stitution of proceedings before the tribunal. Tlie fact 
that at the time of tlie previous trial, sanctioti luul 
not been obtained for tlio institution of proceediui'S 
under section 182, does not prevent the operation of 
section 403, 

Petition, under sections 435 and 439 of the 
Ciitninnl Procedure Code, to revise the order of 
the Court of Session of the South Canara 
Division, in Cr.M.P. No. 13 of 1910, c ntirm- 
ing that of the 2ud class Magi.strate of Puttur, 
in C. C. No. 190 of 1910 on his file. 

Mr. i7, L. Homrio^ for the Petitioner. 

Mr. S. Swiminathan^ for Public Prosecutor, 
coiitra, 

ORDER.—This is an application asking 
this Court to revise an order of the 2ad class 
ilagistrate of Puttur disallowing a prelimi¬ 
nary objection of the accused to his prosecu¬ 
tion for an offence under section 182 of the 
Indian l^enal Code and the order of the 
Sessions Judge of South Canara refusing to 
recommend to this Court the quashing of that 
order. 

The facts necessary for the dispo.sal of this 
appeal are briefly as follows: — 

On the 5th February 1907, the accused 
made a complaint to the Police tliat certain 
articles had been stolen from his house. On 
the 11th February the Police made an inquiry 
in consequence and at that inquiry the accused 
repeated hia complaint and said that he 
suspected the complainant as the per.son who 
committed the theft. It waa found that no 
theft took place at all in the accused’s house 
and that his complaint was false. The 
complainant then made a complaint in 
which Im alleged, the information laid 
by the accused on tho 5th February and on 
the llth February 1907 was/uZ ac. The case 
v\a9 tried by the Deputy Magistrate of Puttur 


and a charge was fr.\me(^ against the accused 
under section 211 of the Indian Penal Code 
in that he instituted a false charge of tlieft 
against the complainant on the llth February 
1907. He was convicted of the offence and 
the conviction was affirmed by the Sessions 
Conit but it was set aside by thi.s Ci>iirt iti 
Criminal Revi.sion Case N*\ 405 of 1909. 
This Court observed: Both (.Courts have 
found that there was no theft ami we assume 
that that finding is correct, and that the 
information given to tho Police w'as false to 
the knowledge of the accused, tliat is to say, 
that knowing that no tlieft had been com¬ 
mitted, lie stated that he suspected two men 
who were his enemie.s. Tlii.s would clearly 
amounttoan offence under section 182, Indian 
Penal Code, but, in our opinion, the accused 
has made no charge against the complainant 
within the meaning of secMon 211, Indian 
Penal Code.” It should he stated that before 
the presentation of tho pre.seut compliint, the 
complainant had applied to the Superintend¬ 
ent of Police for .sanction to pro.secute the 
accused for an offence, under .section 182, 
Indian Penal Code, but it was refused. After 
the acquittal of the accusel by tlie Higli 
Court, the complainant applied again to the 
Superintendent of Police for sanction aud 
obtained it. 

In the present proceedings, the accused is 
charged with an offence under section 182, 
Indian Penal Code, of wliich offence the accused 
was clearly guilty according to the opinion of 
♦ his Court in Criminal Revision Case No. 405 
of 1909. The preliminary objection to the 
prosecution with which we are concerned 
in tliis petition is that the acquittal of the 
accused by this Court in Criminal Revision 
Ca 20 No. 405 of 1909 constitutes a bar to 
the present proceedings under section 403 
(1) of the Criminal Procedure Code. The 
2nd class Magistrate disallowed tliis ob¬ 
jection on the ground that the offence 
contemplated by section 182 is not the 
same as tlial contemplated by section 211, 
Indian Penal Code.” The two offences may not 
be the same as observed by him, because 
under section 182, it is necessary that the 
person who gives information to a public 
servant must know or believe it to be 
false. Under section 211, on the other 
hand, the person vvho institutes a criminal 
proceeding against another need not know 
to be false; it is sufficient that he should 



312 


INDIAN CASES. 


GANAPATHI EHATTA I*. EMPEROE. 

know that thtre is no just or lawful ground 
for such proceeding: or charge against that 
person. But this ^:nding is not sufficient 
for disposing of the objection. A bar under 
section 403, Criminal Procedure Code 
operates not only where a person has been 
tried for ari offence and convicted or 
acquitted of it and is sought to be fried 
again for the same offence, but also wheie 
he .3 sought to be tried “on the same 
facts for any other offence for wl.ich a 
different charge from the one made against 
him might have beon made on the same 
facts under section 23(3 or for which 

tion 237'' been convicted under sec 

Now, in this case the facts, on which 
the accused was charged in the previous 

ni ’ % u 1907 and that on the 

tinn' fbis infotma- 

1 ' **''’‘*' be suspected the 

complainant of ttie olfence disclosed by the 

information. The prosecution case was 

Is II committed at all 

as alleged by the accused. On that footing 

wa., open to the Deputy Magistrate, who 

f 1 (0 frame a charge 

against him under section 182 as well as 

a charge under section 211, Indian Penal 

Code, beehou 2.36 of the Criminal Pro‘ 

cedure Code enacts that “if a single ,ict or 

Pf is of such a nature that 

fac?s‘^““h- h* several offences the 

facts which can be proved will cmstitute 

the accused may be charged with having 

committed all or any of such offences, and 

any number of such charges may be tried 

at once ; or he may be charged in the 

(leTf ir committed some 

one of the said offences.” Now, on the 

facts alleged, ,t was doubtful whether the 

accused was guilty of making a false charge 

under section 211, Indian Penal Code 

because it was not clear that his information 

would amount to the making of a charge 

against the complainant so as to bring it 

under that eectio.n. But those facts, as 

pointed out by the High Court in Criminal 

Revision Case No. 405 would clearly bring 

the act of the accused under section 182 
Indian Penal Code. * 

'‘^’.PP'iP'^d.fo think that section 
236 would be applicable to a case where 
on the same facts it ia doubtful whether 
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the accused committed one offence only or 
both, that offence and another. Dr. 
Swaminathan appearing for the Cnwn con¬ 
tends that the case is one falling under 
seciion 235, clause (1) and not under section 

former section runs in these 
terms If, in one series of acts, so con¬ 
nected together as to form the same 
transaction, more offences than one are 
committed by the same person, he may be 
charged with, and tried at one trial for, 
every such offence.’’ Section 403 cloase (2) 
provides that A person acquitted or con¬ 
victed of any offence may be afterwards 
tried for any distinct offence for which a 
separate charge might have been made 
against him on the former trial under 
secBon 235, sub-section (1)". It seems to 
us that section 235 (1) applies to cases 
where on some of the facts so connected 
together as to form the same tran.saction 
one offence may he charged against an 
accused person, and on other facts forming 
part of the series of acts another offence 
may be charjred against him. Illustration 

(5) to section 403 is an instance of this :— ‘A. 

IS tried upon a charge of murder and 
acquitted, . . , but it appears from the 
facts that A. committed robbery at the 
time when the murder was committed ; he 
may afterwards be charged with, and tried 
for, robbery.” Section 235 (1) seems to us 
to be inapplicable when the accused is 
sought to be charged wit’n another offence 
on the identical facts on which he was 
charged before with one offence. Clause 4 
of section 403 supports this contention. In 
Suresh Ohandra Sinha v. Bnnku Scidhu 
Khan (1) the accused was first charged 
with an offence under section 447, Indian 
Penal Code, and after he was acquitted of 
it owing to the non-appearance of the 
complainant, he was again charged with 
offences under sections 447, 50l and 506, 
Indian Penal Code, on the same facts. 
Mookherjee and Casperz, -JJ., held that sec¬ 
tion 403 (I) barred the second trial. Tho 
learned Judges say: *’The record shows that 
the second trial is being held in respect of 
all the offences alleged on the previous 
occasion, including the offence under section 
447, Indian Penal Code. The cases relied 
on by the Magistrate are distinguishable. 

(1) 2 C. L J. 622j 3 0r. L. J. 115. 
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The order of the Magistrate direoting the 
issue of processes under sections -i t?, oOt 
and 505, Indian Penal Code. is. therefore, set 
aside”. In (lueen Empress v. Ei-r>im Ecdh 
(2) the learned Judge held the same view. 
There the accused was first charged wiUi 
committing mischief hy cutting certain 
branches from a tree claimed by the com¬ 
plainant and acquitted. He was again 
charged with the offence of theft on the 
same facts The learned Judge held that 
the second trial was not maintainable. He 
observed that a charge of theft might also 
have been made under section *2.id and 
that “Clause 2 of section 403 does not anply 
to this case, because the imputed offences 
of mischief and theft were not distinct 
offences, nor was there a series of acts hut 
one act or transaction only, the cutting 
of the tree and the removal of the branches 
cut". In Shnrbekhin Gohahi V. Emperor 
(3) Pargiter and Woodroffe, JJ., held tiiat 
a person who was tried for offences under 
sections 201 and 202. Indian Penal Code, 
and acquitted, could not he tried again for 
an offence under section 176 on the same 
facts. They say:—“Now this case does not 
appear to us to come under section 235, 
sub-section (1), because the offence of which 
be has now been convicted is based on the 
very same facts on which the previous 
charge under section 202 was based. The 
case comes rather under section 235, sub¬ 
section (2) which lays down that if the 
acts alleged constitute an offence falling 
within two or more separate definitions of 
any law in force for the time being 
by, which offences are defined or punished, 
the person accused of them may be charged 
with, and tried at one trial fer each of 
such offences. This charge under sec¬ 
tion 176, Indian Penal Code, might have 
been made at the former trial on the very 
same facts. It does not, therefore, come 
within sub-section 2 of section 403, Criminal 
Procedure Code, and is not, therefore, excluded 
from the operation of sub-section 1 of that 
section.” Now in this case the falsity of 
the statement that there was a theft, was a 
part of the charge with respect to the 
institution of false proceeding under section 
211, Indian Penal Code, and if there was 

C2) 8 M. 200. 

13) 10 C. W. N. 518i 3 Cr. h. J. 388. 


no theft at all he must have necessaiily 
known that Ids information that it took 
place was false. The present complaint 
under section 1S2, Indian Penal Code, is, 
tlierefore, on tlie same facts as were 
necessarily involved in the previous charge. 
Dr. Swaminnthan contends that although 
the false statement of the 11th February 
1907 of the occuirence of a theft miglit be 
a part of the facts included in the charge 
in tho previous case, the accused’s informa¬ 
tion of the 5th February miglit be made 
the subi»ct of a separate chaige under 
section 2 55 (1). Hut as already observed 
the information of the 5tli was also com¬ 
plained of in the previois case, though 
the charge trained, after I lie evidence for 
the prosecution was recorded, referred only 
to the repetition of tlie information on the 
11th. The present, complaint, therefore, is 
based on a part of the facts which were 
the foundation of the previous proceedings. 
Besides the information given by the accused 
on the two days the 5th and llthFebruaiy 
must in reality be regarded as the same. 
The repetition of an information given 
to a public servant may be said to con¬ 
stitute a distinct act of libel but could 
baldly be said to be different information. 

Dr. Swamiuathan has urged another 
contention in support of liis argument that 
section 403 (1) cannot be a bar to the 
present proceedings. He urges that clause 
4 of section 403 is applicable to the case. 
That clause provides: “A person acquitted 
or convicted of any offence constituted by 
any acts may, notwithstanding such ac¬ 
quittal or conviction, be subsequently 
charged with, and tried for, any other 
offence constituted by the same acts which 
he may have committed if the Court by 
which he was first tried was not com¬ 
petent to try the offence with which he 
is subsequently charged.” The learned 
Counsel’s argument is that inasmuch as 
at tho time of the previous trial, the 
complainant had not obtained the sanction 
of the Superintendent of Police, which was 
necessary for a complaint of an offence 
under section 182, Indian Penal Code, the 
Court which held the previous trial was 
not competent to try the offence with 
which the accused is now charged. We 
are of opinion that the clause refers to 
the character and btatus of the tribunal 
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■when ifc refers to competency to try the 
offence, as shown in the iUnstrations (/) 
and (g) to the section. The Deputy 
Magistrate was perfectly competent to try 
a charge under section 182. Indian Penal 
Code. A sanction under section 195, 
Criminal Proceilure Code, is not a condition 
of the competency of the tribunal ; it is 
only a condition precedent for the institu- 
tion of proceeding before the tribunal. 
No authority has been cited to us by Dr. 
Swaminathan in support of bis argument.’ 
In King. Emperor V., h'isJmr, Airjyar U) the 
learned Chief Justice and Davies, J., held 
that the circumstance that the previous 
case was tried by a Judge with assessors 
while the offence scught to be irquired in 
the subsequent case was triable by a Jury, 
would not exclude the applicability of 
section 403^(1). The learned Judges pointed 
out that ‘illustrations (/) and (g) show 
that the words ‘was not competent to try’ 
meant had no jurisdiction to try’ " It 
was the duty of the prosecution in’ the 
present case to obtain the required san'-- 
tior. for the trial of an offence under section 
182, Indian Penal Code. We are of opl^ulon 

that section 403 (4) is not applicable to 
ibis case. 

opinion, section 
403 (1) constitutes a bar to the proceedings 

now taken against the accused and we 

therefore, direct the 2ud class Magistrate to 
discharge the accused. 

Acetifed discharged. 

(4) 24 M. G41. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 181 of 1913. 

March 14, 1913, 

Present :—Justice Sir George Knox Kt. 

SARFERAZ KHAN and another_ 

Applicants 

versus 

EMPEROR —Opposite Partv, 

Cnininal Procedure Code (Act V of 1898>,* ss. ]9o 

20 ‘S— Cognizance of an offence — Proccdure^*‘PoUce 

report ” 

Before proceedings are taken against au accused per 
son, such as would bring him before a Court of justice* 
a Magistrate must have before liim knovvledf^e'^ inde’ 
pendent of his own knowledge, based either" upon a 
complaint or upon a Tolico report. If he chooses to 


t-iko action without such independent report he is 
Iw.in.l to inform the accused tliat ho is entitled to have 
the case tried by another Court. 

The term ‘Police report’ i,i section 190 is not limited 

to the report inoutioned in section 170, Criminal Pro- 

c .Mlure Co le. report ma-le by the Police in a non. 

c.-.CT,;<al,ie case under tlic order of a JIasistrato is a 
lohee report. 

Criminal revision against au order of 
the Magistrate of iloradabad. 

iMr C. C. Dillon (with him Mr. Jbn 
Ahmed), for the ADplicanf.‘^. 

Ihe Assistant Government Advecate, for the 
Crown. 

JUDGMENT.—This is an application in 
revision alleging that the 6rst Court did 
not act under section 200 of the Code of 
Criminal Procedure inasmuch as no com¬ 
plainant was examined under that section 
and if ifc acted under .section 190. clause 
1 j then the trial of the petitioners was 
bad in law, in that the Court failed to 
observe the procedure laid down by section 

191 of the Code. 

It appears that in Ihe present case, the 
i agistrate wlio tried the accused received 
a paper by post to the effect that an offence 
had been committed by certain choivUdnrs. 

le Magistrate then and there sent the 
paper to the Police for inquiry. The result 
of the inquiry appeals to have first gone 
to the Superintendent of Police who sug¬ 
gested the prosecution of the accused 
and sent the report to the Magistrate. The 
i-Iagistrate then took action presumably 
under sectioD 204 of the Code of Criminal 
Procedure. The contention is, that the 
Magi.strate when be sent the papers to 
the Police for inquiry took cognizance and 
acted upou section 190, clause (c). Had 
he done so, there is no doubt that, before 
taking evidence in the case, he should, 
under section 191, have informed the acensed 
that he was entitled to have the case tried 
by another Couit. It is quite conceivable 
that upon the Police report reaching him, 
the Magistrate might have refused to take 
action or in other words declined to take 
cognizance of the offence. I see no reason 
nor any authority for limiting the "Police 
report to the report mentioned in section 
1^0 and the preceding sections of the Code. 
Indeed section 155 shows (hat Police oflSoers 
are empowered to investigate a non-cogniz- 
able case provided they act under the orders 
of a Magistrate having power to try such 
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a case, and as a natural consequence ttioy 
can send in a report in such a case under 
section 173. The presumption is tnat in 

this case the action taken by the Magistiate 

was based upon the Police report. It is true, 
that in the judgment the Magistrate does 
speak of an investigation under section 
202. Bat section 202 has reference only 

to cases of which cognixince is taken upon 
a complaint and after the examination ot 
a complainant. The object of the Code 
appears to be, that before proceedings aie 
taken against an accused person, such as 
would bring bim to a Court of justice, a 
Magistrate must have before him kno«ledge, 
independent of bis own knowledge, based 
either upon a complaint or upon a I ohce 

report. If he chooses to take action without 
such independent report he is bound to 
inform an accused that he is entitled to 
have the case tried hy some Court other 
than the Court of such ^Magistrate. 1 
reject this application. 

ATplicatwH rejecteiL 


acts of cmbezzleniout in respect of tlio gios.-d siiiu 

naincMl.or sonic p;irt of it. comniittcnl within ihe spivco 
of one year, that this error in the charge ainl the* <lis- 
crepancy lictween the ilates spccilic'l iinil the actual 
dates on whieli the olTonec app-:irs to have iieen coni- 
niitted was not a mere irrcgnlaiity jvliich ho 

cured tiy tlic provisions of section '>37 ot the Criminal 

Procedure Code. - . ■ - i 

Subrnin nii'i A'jiI'H' v. lio .M. t)l; o C. 

W. X. U M' b. J. :i Bom. b. lb 510. J. A. 

257 (P. C.i, relied upon. 

As tlie evidence di.l not disclo.^e any completed act 
of breach of trust between the <l;Ues Kpecitied in the 
cliarge, the accn.S'al was entitled to an aeipiittal. 

The aconsed was chargeil with having committed 
the offence of criminal hreacli of ti ie,t in respect ot 
certain account books between .luly 11, IDIO, and 
August 15, 1910. Ue was called upon to produce 
tliem on .Vugn.st 15, 1010; 

lirhi, that as those books, forming one set ot account 
books, were found togetlier in two locked bo.xes, the 
keys being witli the accuseil, they may be fairly re¬ 
garded as one item of inoperty with which the accused 
was dealing in one particular way; and, tlierefore, the 
objection of the accuse<l that the charge was had imis- 
much as there was a separate offence as regards each 
book, and the accused could not lie tried fur nioro 
than three of such ofrcnccs, is untenable; that the 
accused could not be saiil to have committcil an off'ence 
under section 40'.). Indian Penal Code, as regards the 
books until after AnL.Mist 15. 1910, when he was called 
upon to produce them; that as there was no evidence 
to show how he tlealt with the books before tliat tlate 
there was no evidence of any dishonest dealing before 
....,1 ♦■V.at flin ai'jMiscd nue^ht to be aenuitted 


CALCUTTA HIGH COURT. 

CtciMiNAL Appeal No. 583 oe 1912. 

October 8, 1912. 

Present’. _Mr. Justice Chitty and Mr. Justice 

Ricbardsoii. 

PROMOTHA NATH RAY— Accdsld 

—Appeliant 

ler^us 

BMPBROR— Prcsecotor. 

Chur<jiS~~Cri"un'il brea'-h of truA-Pennl Code (Act 
XLVof\HG0j, a. ‘^'^G—apcciticatioii of dates between 
which offence 'committed—Offence committed after speci¬ 
fied period—lUeijality of charm—Acquittal of accused - 
'Criminal Procedure CodcfAct V oflHdH),ss. 222,cb (2) 
proviso, 537—Boot,-, of account-Locked up in boxes — 

One item of property. • • , 

Tlio accused was charged with coinniitting criminal 
V)ieach of trust in respect of a large sum of money 
between August 17. 1909, and August 15,1910. There 
is uvidonco to prove that in February and May 1911 
he appropriated part of the sum to Ins own use; but 
there the evidence of the commission of such an 
offence before August 15, 1910, was insufficient: 

Held, that it is not enough to show that there was 
embezzlement at some time, before, during or after 
that period; that the charge being framed nnder the 

Hpocial provision contained in clause (2) of section 

222 of the Criminal Procedure Code and the proviso 
thereto, it is at any rate necessary to show an act or 


on this charge also. 

Appeal against tlie order of tlie Session.^ 
Judge of Ruiigpur, dated July]7tli, 1912, 
convicting the petitioner under section -106, 
Indian Penal Code, and sentencing him to two 
years’ rigorous imprisonment and a tine of 
Rs. 1,000 on the tirst charge and to two years’ 
rigorous imprisonment on the second charge. 

Messrs. Norton, Ashgar a,\\d Babu Manmatha 
Noth Mtikherjee, for the Appellant, 

Messr.«». B. Cha'nravorti, K. N. Chaudhtiriy 
B. K.Lahiri ard Babu Atulya Charan Bose, 
for the Crown. 

JUDGMBNT.—The appellant, Promofcha 
Natli Ray, has been convicted by the i-essions 
Judge of Rungpiir of criminal breach of 
trust under section -403, Indian Penal Code, 
and sentenced on the first charge to rigorous 
imprisonment for two years, and also to a tiue 
of Rs. 1,000. or in default furtlier rigorous 
imprisonment for six months and on the 
second charge to rigorous imprisonment for 
two years, the sentences to run concurrently. 
The facts, as to which tliere is no serious 
dispute. are as follows; —One Dukhina 
Mohan Ray, a wealthy zeinindar of Rungpur, 
made a Will, dated 5th November 1895, of 
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T-,’';'; I.’! appellant and one 

0“ 1^'t, July 

lyy/, Dakhina Mohan Ray adopred the 
present complainant, Dnkshaja .Alohan Ray 
as his son and on the same day he made a 
codicil to his Will. On 22nd March 1S98 

the testator died and five days later his execu¬ 
tors applied for Probate of the Will and 
codicil. For some reason or other it was 
not immediately granted. On 18th Novem¬ 
ber 190 d, the widow of Dukhina Mohan Ray 
filed a suit for an incrtase of maintenance 
and also^ for the construction of her late 
husband's Will against the executors and the 
adopted sou. That suit was carried up to 
this Court on appeal, judgment being 
delivered on 29Mi May 190S [see Pro>.otha 
Nath Roy v. NagendrnhaU ChawUirani (1)1 
Meanwhile, on 22ud February 1906 Probate 
was granted to both executors, who there- 
upon took charge of the whole estate 
On 4th March 1907, Nil Madhab Rsy 
died and since then the appellant has had 

1 ?“, (27th Askar 

1317 13. S.) Dukshaja Mohan Ray attained 

his majority, and called upon the appellant 

to make over the entire estate to him It is in 

cousequence of the appellant’s failure to com¬ 
ply with this request that these proceedings 
have been taken. Some three or four days 
before the complainant attained his majority 
there was a conversation between Hari Das 
Ray. his natural father and guardian of his 
person, aud the appellant. For the appel. 
lant It IS now argned that he refused on that 
occasion to make over any of the property 
which had been made dchnitor by the Will 
and that the sura which he is now charged 
with having embezzled formed part of such 
debuHer property and was, therefore, retained 
by him as executor as of right. This con- 
tention is not supported by any evidence and 
18 contrary to the fact, as appears from the 
appellant’s own petition. He did not object 
at that time to make over any part of the 
property to the complainant bat desired to 
make over so much, as had been made debut- 
ter, to him as shebnt. It is conceded that 
the whole of the immoveable property was 
made over to the complainant including such 
portions as were set aside by the testator for 
the debutter. This was done by the appel¬ 
lant issuing 7 purwavas on 6th July 1910 to 
the various Tehsildars, in conseqaenca ' of 
(1) 32 0. W. N. 808; 8 0. L. J. 4S9. 
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which the various tenants were brought in 
on the day appointed and attorned to the 
complainant. It was only in respect of the 
moveable property, more particularly the 

moneys that should have been in his hands 
on Ilf,h July 1910, that the appellant made 
default, lb should be stated, the complainant 
applied to the Collector for mutation of 
names. The appellant objected but in spite 
of his objections the complainant’s name was 
registered in respect of all the immoveable 
property. Two notices were served on the 
appellant calling on him to deliver over to 
the complainant all money, valuables and 
papers belonging to the testator’s estate. The 
fi^rst was g^ven on 3')fch July 1910, (14th 
1317), and second on the 15th August 
1910. (30th Sravan 131?). On the latter 
ay the complainant and others were present, 
and on that day the appellant endeavoured 
o remove five bags of rupees, each containing 
Rs. 1,000 but was prevented from doing 
90 by (he complainant and his servants. 

^ uch stress was laid by the appellant’s 
oun.sel on the fact that the complainant and 
13 witnesses had in their earlier statements 
assigned this incident to the 14th of Sravan 
instead of the 30oh. It appears to be a 
matter of little importance. There is no 
doubt whatever Uiat it in fact took place, 
jxceptas indicating a dishonest intention on 
e part of the appellant it has no direct 
bearing on the present charges. In con¬ 
sequence of this aud of the appellant's per¬ 
sistent refusal to make over any moveable 
property or to render auy account, on 10th 
eptember 1910, four guards were placed 
over the Malkhuni. On 23rd December 1910, 
he complainant brought two civil suits 
against the appelJaub for account, one in 
respect of his dealings as dewan in the life- 
ime of Dukhina Mohau Ray, and the other 
in respect of his e.xecutorship. We are con¬ 
cerned only with the latter suit. In that suit 
oramissioners were appointed and they 
worked until the 2Qd May 1911, endeavouring 
o ascertain the pteciae state of the accounts, 
decree was ultimately passed against the 
appellant as executor, against which he has 

preferred an appeal to this Court and that 

appeal is now pending. The appellant suc¬ 
ceeded in keeping the complainant at bay 
and neglected or refused to produce the books 
of account. On 1st September 1911, criminal 
proceedings were commenced aud a search 
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warrant was applied for and granted. The 
result of the search was to find the account 
books of the estate locked up in two boxes in 
the appellant’s zenana. These form the 
subject of the second ciiarge in this case. The 
books showed that the appellant should have 
had in his hands on Hth July 1910a .«5um of 
Ks. 1,57,197.0 3, of this Rs. o0,G70 0 \ was 
found by the Commissioner in the Malkhana. 
The appellant was, therefore, charged in the 
first charge with having committed criminal 
breach of trust in respect of, or having dis¬ 
honestly misappropriated the balance, 

Rs. 1,*26,526. The dates between 

which the offences were alleged to have been 
committed were stated in the charges drawn 
by tlie Committing Magistrate as 7th July 
1910 and 15th August 1910 in the first 
charge, and 11th July 1910 atid 15th August 
1910 in the second. In the Sessions Court 
at the request of Counsel for tiie proseciiti )ji 
the dates in the first charge were altered to 
17lh August 1909 and l5th August 1910. 

Two main contentions have been pressed 
before us on behalf of the appellant. (1) It 
is argued that in refu.sing to account he was 
acting under a hona Me belief that he was 
entitled to so refuse, and tliat no dishonesty 
could be imputed to him for so doing; and 
(2) that the charges were so defective as to 
vitiate tlm conviction. 

Witli regard to the first point, it was 
argued that on the true construction of the 
Will, or at any rate upon a construction 
which a reasonable man might take to be the 
true one, the executor was entitled to retain 
in his hands all the property dedicated by 
the testator to the idols or in any way con¬ 
stituted by him nehntt^r. It was suggested 
that the whole sum of Us. 1,26,526 was to be 
regarded as dehntter. Counsel first ai’gued 
that the sum or more than that sum would bo 
required to eslabUsli the lhakms. Ou 8eeit)g 
that that view could nob be supported by the 
Will itself he fell back on a suggestion that 
the Rs. l,2G,5iG represented accumulations 
of income of the dehntler property. Neither 
of these suggestions is at all borne out by the 
proved facts of the case. It is conceded that 
the appellant ns executor never took any 
steps whatever to establish the thnhurs at 
Benares. If he had done so, the only sum 
that the Will authorised him to expend was 
Rs. 7,000 cut of income for building the 
temples. As a matter of fact he kept no 


separate account of the debufler properties, 
but one general account of the whole estate, 
so that it could not be said that the 
Rs. 1,26 52G represented accumulations of 
income of debutter properties. Further, his 
contention that he was entitled to retain 
possession of the debutter properties at all 
time is wholly untenable and no reasonable 
man could possibly put such a construction 
on the Will. Nor was this the appellant’s 
original contention, for he was willing to 
ami did in fact, make over the immoveable 
debutter properties to the complainant. At 
first all that he a'-ked was that the complain¬ 
ant should receive them as jf/refriiV. It need 
hardly be said that the appellant ns executor 
had no right to impose any such condition. 
The 5th and l.'ich clauses of the AVill are 
perfectly clear. By the 5th clause, if the 
son, born or adopted, was a minor, the 
executor might establish the thakur at 
Benares. If he did not do so during such 
minority, it was incumbent on the sm on 
attaining full age to carry out the testat<»r’:^ 
wishes ill this le.spect. 1 ne executor would 
have notliing more to do with tfie matter. 
By clause 13, on the son, born or adopted, 
attaining majority, the executor was bound 
to render accounts and make over the fihhil, 
etc., and all property to him. Clause 7, on 
which Counsel for the appellant ielie>, does 
not militate against these clear conditions. 
It deals with a state of thing.s, wliich has not 
in fact happened. The Will it.seif being 
thus clearly against the contentions of the 
appellant, a.s he takes his stand upon the 
Will, it is unnecessary to consider whether 
it was at all revoked or varied by the 
codicil of l2th July 1897. We are of opinion 
that there i.s no substance in the plea of a 
5onu claim of right put forward by the 
appellant. There is abundant proof of his 
dishonesty in respect of portions of this sum 
of Rs. 1,46,526, but in the view that we take 
of the charges we refrain from entering 
upon a detailed discussion of the evidence on 
this point. 

Turning to the second point, (he first 
charge is of criminal breach of trust in respect 
of the gross stun of Rs. 1.26,526 between 
17fh August 19t)9 and I5'.h August 1910. 
Tlie evidence shows that some amounts 
which go to make up this balance were 
received in IX-cember 1909 but for the most 
part they appear to have been received 
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before 17th An^aat 1909. As to crimioal 
breach of trust or Jishouesb raisappropriition 
there is evidence to prove that between 
February and May 10H the appellant appro¬ 
priated considerable sums, part of this 
balance to his own use. There is, however, 
no sufficient evidence of such an offence 
having b^en committed before loth August 

1910. Up to 11th July 1910 the appellant 

was rightly in possession of the whole estate. 
On that day be should have made it over to 
the cjmplaiuant. He failed to do so and a 
notice was served upon him on 30th July 

1910. He failed to comply with that notico 

and a second notice was served upon hini on 

loth August 1910. Had he complied with 

that notice and rendered a true account to 
the complainant and handed over to him 
whatever remained in his hands nothing 
could have been said. He could hardly have 
been charged with dishonesty. No doubt, 
as we have indicated, the appellant was 
chargeable with the balance shown in the 
account books which were found in his pos- 
session. That i.s to say, it was his duty to 
account for the balance and, or within a 
reasonable time after the 11th July 1910 
to pay over all that portion of it fjr which* 
he could not satisfactorily accDunt. Bat if 
there was criminal breach of trust or embez¬ 
zlement, when was the offence committed? 
A largo part of the balance was actually 
received before the period specified in the 
charge. It is not enough to show that there 
was embezzlement at some time before 
daring, or after that period, because the 
charge is framed under the special provision 
contained in clause (2) of section 222 of the 
Criminal Procedure Code and the proviso 
thereto, and upon a charge so framed it is at 
any rate necessary to show an act or acts of 
embezzlement in respect of the gross sum 
named or some part of it, committed within 
the space of one year. It is true that 
between 11th July and loth August 1910, 
the appellant refused or neglected to account 
for the balance or to pay it over. And we 
assume that the excuse which the appellant 
gave at the time, or now gives, for his failure 
to render an account of or to pay over the 
balance is entirely frivolous. On the other 
band, this is not a simple case of m oneys 
received and misapplied by a clerk or 
servant, lb is the case of an executor of a 
large estate, with all the powers and respon¬ 


sibilities which an executor has, and there 
is no suggestion that the accounts themselves 
are inc:»rrect or have been falsified. The 
correctne.ss of the acounts is not an answer 
to the charge but it is one of the factors 
which we have to take into consideration 
upon the question whether there was any 
dishonesty on the appellant’s part before 
15th August 1910. lu all the circura- 
stances we hold that the evidence dues not 
disclose any c>rnpl 0 ted set of breach of trust 
between 17t.h August 1909 and 15th August 
19B}. It follows that, in our opinion, on this 
charge as framed the appellant is entitled to 
an acquittal. 

Wo may add that it is not easy to see why, 
wheri the charge was amended in the Sessions 
Court, it was amended by putting the first 
date back to 17 th August 1909. The 
evidence showing when the actual misappro¬ 
priation took plica had then been recorded 
before the Magi.strate. Had the second date 
been put forward to the lOch July 1911, this 
difficulty would not have arisen. This error 
in the charge and the discrepancy between 
the dates specified and the actual dates on 
which the offence appears to have been com¬ 
mitted is not a mere irregularify which 
might be cured by the provisions of section 
537. it vitiates the whole triil. See Subra* 
manii Ai/rjir v. 1\ ing-E mperor (1), where 
their Lordships of the Judicial Committee 
said :— Such a phrase as irregularity is not 
appropriate to the illegality of trying an 
accused person for many different offences 
at the same time and those offences being 
spread over a longer period than by law 
cjnld have been joined together in one 
indictment.” 

The same objection arises as to the second 
charge. We may, however, state that the 
contention of the appellant’s Counsel that 
the second charge is bad, inasmuch as there 
was a separate offence as regards each book, 
and the appellant could not be tried for 
more than three of such offences, is unten¬ 
able. These books forming one set of 
account books of the estate were found to¬ 
gether iu two locked boxes, the keys being 
with the appellant. They may, we think, 
be fairly regarded as one item of property 
with which the appellant was dealing in one 

(1) 3 C. \V. N. 8(53; 25 M. 01; 11 M. L. J. 233; 3 
Bom. L. a. 5-10} 28 I. A. 2o7 (P. C.). 
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particular way. It is doubtful, However, 
whether it svas advisable to arraign tlie 
appellant on such a charge at all. The 
evidence of his conduct in respect of the 
books of account might well have been used 
to bring home to him the charge of misap¬ 
propriation of the money. But taking the 
charge as it etauds it is dillicult to see how 
he can be said to have committed an offence 
pnder section 406 as regards the books until 
after 15th August 1910, when he was fifiaily 
called upon to produce them and render an 
account, and neglected or refused to do so. 
There is no evidence to show how he dealt 
with the books before that, date, and, therefore, 
no evidence of any dishonest dealing before 
that date. 

For the reasons indicated we set aside, 
though with some reluctance, tlie onviction 
and the sentences possed upon him. The 
appellant is acquitted and muit be dis¬ 
charged from his bail-bond. 

We have considered whether we ought, 
in the interest of justice, to direct a re trial. 
The result may seem in some sense un¬ 
satisfactory because the evidence has perforce 
been considered witli reference only to the 
limits defined by tlie charges. On the otlier 
hand, it cannot be said that the result is due 
to a Tueiely formal error in the charge.s. 
The charges fail not because they are 
deficient in point of form but becau.se 
they are not supported by the evidence 
adduced. After giving the matter our 
most careful consideration, and having 
especial regard to the civil proceedings 
taken against tho appellant, we have decid¬ 
ed in acquitting him not to direct that he 
he re-tried. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Criminal Rkvision Petition No. 106 of 1913. 

Mareli 5, 1913. 

Present: — Mr. .lustice Rafique. 
SHFORAJ SINGH and another— 

ArrLiCANTS 

versus 

BMPBROR—Oppo.sitb Partv. 

Criininnl Procedure Code (.{ct V 14.5 

cU (4)— Prcuumption —JariSflktiQu —Actual poafCision. 


Tho jiivUdictiou of a Magistrato, to iiiiti.ito pro- 
ce 3 iliin;'i an Icr section 145 of tlio Criminal I loco- 
(Inro Co.lo is U')t iletoi-mincil by the ilnto of lU.spossos- 
sion of nno of rtio ji.uties churning tlio Inml. It is 
il.»tiM-mine'-l 1)V an upprehonsioii. h:isc<l on rcliahlo 
information, that a ilispnco likely to camso a breach 
of the |>eaco exists between two jiarties concerning 
some huel situate witliin the local limits of tho 
Magi.strate's jurisdiction. . 

Tho proviso clanse 4 of section 115 of the Crimi. 
nal I’rocednre Code merely reeites u c i .'•cnm.stance 
un.lor whicli presumption ot possession m ly be made 
ill favmnrof one of the tlispntauts. 

A Magistrati‘ d'les not act without jurisdiction if ho 
decitles the cpiestion of actual possession on grounds 
other than tlie presumption referred to in clause t of 
section I 1-5 of the Code. 

Criminal revision against an order of tho 
District Magistrate of Btah. 

Ml. 0. Dillnti (with him Dr. s’. W. 
for the Applicants. 

Dr. S'. 0. BnnerJ. for the Opposite Paity. 
JUDGMBNr.*-This is an application in 
revision from an order of tlie District .Magis¬ 
trate of Btah passed under section 145 of the 
Criminal Procedure Code. Jt appears that 
one Sulaiinan Shiko gardener was ths original 
proprietor of Pachgain in the Brali 

District. He executed a deed of usufructuary 
mortgage in re.spect of tliat village on 
March 9th, 1S67, in favour of the grand¬ 
father ot Lalta Prasad in lieu of Rs. 25,000. 
One of the conditions of the martgage 
was that the mortgagee was to pay 
Rs. 2,070 per annum to the m-)rtga?>r 
as miiU'iana allowance. In Ib^d gardener 
executed a deed of sale in respect of the 
equity of redemption of Muuzi Pachgain ic 
favour of Raja Shankar Singh of Kasganj. 
Beni Ram and Janki Prasad of Hathras had 
a simple money decree against Raja Shankar 
Singh for about a lac of rupees whicli was 
purchased by the Raja of Awa. I he latter 
put the .said decree into e.xecution and tiio 
entire property of RajiSliankar Singh was 
sold and purchased by the Raja of Awa and 
Raja Khushal Pal Singh of Agra. The sale 
took place after the death of Raja Shankar 
Singh and the proceedings were held against 
hi.s sons named Sheoraj Singh and ilaharaj 
Singh. They conteated the validity of tiie 
sale and tlie ca.se cune up in appeal to tliis 
Court. Tlie sale was set aside on a com- 
promise between the parties. On May 21st, 
1912, in accordance with ihe decree of this 
Court, po 3 .sesdion of the property sold was 
restored to Slieoraj Singn and Maharaj Singh 
through the Amin of the Subordinate Judge 
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of Aligarh. By mistake possession over 
Mama Pachgain was also proclaimed by the 
Amin of the Court in favour of Sheoraj Sin?b 
and Mabaraj Singh. Ten days after that 
proclamation, on May Slst 1912, Lslta 
Prasad presented an application to the Dis* 
tricb Magistrate of Ktah CDmplaining that 
the men of Sheoraj Singh and Maharaj Singh 
had taken possession of his 'zilla house’’ in 
Pachgain and were attempting to collect 
rents. Another application was made by 
Lalta Prasad on June 7th, 1912, to the Magi.s- 
trate complaining of the disobedience of 
Sheoraj Singh and Maharaj Singli to the 
oral orders given to the latter by Magistrate, 
on receiving the application of May dlst, 
1912, to desist from interfering with the 
possession of Lalta Prasad and asking for 
Police guards. 

Both the applications were dismissed by 
the Magistrate. On June 8bh, 1912, Lilta 
Prasad presented an application under Order 
XXf, rule 100, of the Civil Procedure Cole, 
to the Assistant Judge of Aligarh, who had 
the powersof a Subordinate Judge, asking for 
the restoration of posse.ssion against Sheoraj 
Singh and Maharaj Singh. The learned 
Judge dismissed the application on the 
ground that the possession of the applicant 
had not been disburbsd by either the decree- 
holder or the purchaser. Oa July 8.h, 1912, 
Lalta Prasad made a similar application to 
the Subordinate Judge of Aligarh who 
admitted that a mistake had been made in 
May 1912 in proclaiming the posses-sion of 
Sheoraj Singh and Maharaj Singh without 
any qualification. He accordingly directed 
that a fresh proclamation should be made, 
and it was made by the Amin on the spot, 
that the possession of the two brothers, 
Sheoraj Singh and Maharaj Singh, was that 
of mortgagors only. On September 3rd, 
1912, Perahadi Lai, kannia of Sheoraj 
Singh and Maharaj Singh, filed a complaint 
under section 107 of the Criminal Procedure 
Code against Lalta Prasad. On September 
12th, 1912, Lalta Prasad filed a counter- 
complaint against his opponents and their 
aervauts. Towards the end of October and 
the beginning of November, while the collec¬ 
tions of the khartf rents were in progress 
the situation became critical. Each side 
attempted to prevent the other from collect- 
iug rents and many tenants sent their rents 
by money orders to the Collector, There¬ 


upon the latter started proceedings under 
section 1-15 of the Criminal Procedure Code. 
Botli parties produced evidence as regards 
their possession, each claiming to be in pos¬ 
session, The learned District Magistrate 
found that Lalta Prasad was in actual pos¬ 
session and directed Sheoraj Singh and 
Maharaj Singh not to disturb or to interfere 
with his possession. Sheoraj Singh and 
Maharaj Singh have come up in revision to 
this Court and challenge the order of the 
learned District Magistrate. A preliminary 
objection is taken on behalf of Lalta Prasad 
to the effect that no revision lies from the 
order complained of, nor can this Court 
interfere with the order under section 15 of 
the Indian High Courts Act of 1861. In 
support of this contention the case of Jhingai 
Singh V. Ham Purtnp (1) ig relied upon. 
The learned Counsel for the applicant meets 
the objection by ontending that the learned 
District Magistrate had no jurisdiction to 
start proceedings under section 145 ot the 
Criminal Procedure Code. The contention 
is based on the ground that Lilra Prasad 
himself had admitted in his applications to 
the District Magistrate, the Assistant Judge 
and the Subordinate Judge of Aligarh, that 
he (LiUa Prasad) had been dispossessed iu 
May 1912. And as the proceelings under 
section 145 of the Criminal Procedure Code 
were not instituted till November 1912, 
more than two months after the admitted 
disposses.sion of Lilta Prasad, they were 
taken without jurisdiction. I do not think 
that the question of jurisdiction arises in the 
case. The juri.sdiction of a Magistrate to 
initiate proceedings under seotion 145 of the 
Criminal Procedure Code is not determined 
by the date of dispossession of one of the 
parties claiming the land. It is determined 
by an apprehension, based on reliable in¬ 
formation, that a dispute likely to cause a 
breach of the peace exists between two 
parties concerning some land situate within 
the local limits of the Magistrate’s jurisdic¬ 
tion. What the learned Counsel really means 
is that as on the applications of Lalta Prasad 
himself he had been dispossessed, though 
wrongfully, more than two months prior to 
the institution of the proceedings under sec¬ 
tion 14.0 of the Criminal Procedure Code, 

^ (U 31 A. 150; 6 A. L. J. 113; 9 Cr. h. J. 332; 1 Ii*d. 

Caa. 762. 
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the Magistrate should not have found m 
Lalta Prasad’s favour on the question ot 
possession. The argument is based on the 
proviso to clause U) of section 14 d of the 
Criminal Procedure Code, which is to the 
effect that if a party has been forcibly and 
wrongfully dispossessed within two months 
of the order of the Magistrate calling upon 
the disputants to put in written statenients o 
their respective claims as to the fact ot actual 
possession of the land in dispute, the Magis¬ 
trate may treat the party so dispossessed as 
if he had been in possession at the date ot 
the order. The proviso merely recites a 
circumstance under which presumption o 
possession may be made in favour of one ot 

the disputants. It does not debar the Magis¬ 
trate from deciding the question of actual 
possession on other grounds also. In any 
case a Magistrate does not act without juris¬ 
diction if he decides the question of actual 
possession on grounds other than the pre¬ 
sumption referred to in clause (4) of seccion 
145 of the Criminal Procedure Code. 1 
think the preliminary objection taken by the 

opposite party must prevail. I allow it and 

dismiss the application. 

Application rejected. 


bombat high court. 

Criminal Appeal No. 430 op 1910. 

November 2?, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR— Appellants 
versus 

KUBRRAPPA hin DHARMAPPA 

CHIWATI AND OTHERS—RESPONDENTS. 

Approver— Acr.omplice^Evidc}ice,vaULe of-Corro. 
iQration—Quanlihj of corroboration—Practice Law 

Evidence Act (/ of 1872), 88. \\A, ill. (b), 133. 

Tbe la\Y aa such does nob requii'o any corroboration 
to validnto tho testimony of an accompUco. The rule 
of practice which does lay down this requirement must 
bo applied with duo regard to the varying circuny 
stances of each particular case. Tho corroboration is 
necessary not only 9 uoad tho incidents and circum- 
stances of tho crime but also quoad tho identity or 

personality of tho offenders. 

* Thoro is no rule, whether of law or practice, which 
seeks to furnisli an inflexible canon as to the pro- 
oiso degree of corrobor.ition which iii all cases should 
bo demanded for an accomplice’s evidence. 


Tho law does not require that every detail of the 
approver’s story should be fortified by a similar e ory 

told bv an independent witness, since the efltct ot 

a,IV such principle would be to rule out the aecoin- 
plioe’s evidonco asaltogethev inadmissible. It is only 

necessarv that accomplice’s evidence should, in ho 
circumstances of cacli particular case, recoivo that 

corroboration which it seems to require. 

Criminal appeal by the Governmenfc ot 
Bombay, from an order of acquittal passed 

by the Sessions Judge of Dharwar. 

Mr. L. A. Shah, acting Government 

Pleader, for the Crown. 

Mr. nWm, with him Mr. K. H. KeUar, 
for Ihe Accused. 

JUDGMENT.—In this case, two men, 
Kuberappa bin Dharmappa, accused No. 1, 
and Krishna hin Yellappa. accused No. 2. 
were charged before the Court of Session at 
Dharwar with murder by causing the death 
of one P.ir 3 appa. They were aoiuitted by 

the learned Sessions ,Tedge with whom the 
two assessors agreed, and from that order of 
acquittal, this appeal is now bronght by the 

Government of Bombay. _ _ 

It may be convenient to set out in limine 
certain admitted facts in this case, and those 
admitted facts are these. The deceased 
Parsappa. a man of advanced years, was re- 
lated to the hrst accused who expected to 
inherit property from him. The two ac¬ 
cused are close friends. Next door to the 
first accused lived his mistress, a woman 
named Tara. Next door to Tara lived the 
deceased man Parsappa. Both the accused 
were in embarrassed circumstances. On the 
night of the 11th March. Parsappa was by 
some person or per.sons strangled to death 
under circumstances which couslitiited his 
killing the offence of murder punishable 
under section 302 of the Indian Penal Code. 
His dead body was found in his own house 
partly covered by a blanket on the following 
morning, the 12th of March. Search of the 
premises was made and ornaments worth 
Rs 1 500 were found to have been stolen 
from his safe. The safe had to be forced 
open, as the keys of it could not be found. 
This crime baffled detection for sometime 
and not till after the lapse of about a month 
did the investigation, upon which the prose¬ 
cution now rely, prove fruitful. The above, 
as we have said, are the admitted facts. 

And the facts upon which the prosecution 
in this case rely areas follows:—According 
to the prosecution it was the two accused 
who plotted to kill the deceased m order to 
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rob him of his ornaments and so to relieve 
their own indebtedness. To that end they 
lured him into the house of Tara on the 
pretext of supplying him with medicine for 
his eyes which had been giving the deceased 
Home trouble. When he had been thus 
enliced into the house, Tara, obeying the 

chnTv-°- ‘r accused, squeezed same 

rdv hrTVI!-° ’^“‘1 ‘liaa tempora- 

rily blinded him. While thus disabled, he 

was set upon by both the accused who 

s Tangled him, the second accused also 

triking him on the jaws and chest with a 

Urge stone. The two accu.sed then removed 

the deceased s keys, rided his safe of the 

ornaments, threw the keys into the pit of 

Tara s privy, and then, carrying off the 

corpse out of Tara’s house, took it through 

the cour yard over the party wall into tie 

deceaseds hou,se, and there abandoned it 

leaving Tara’s blanket lying partly over 

and partly near it. The next morning the 

vil agera suspicions were aroused and the 

i-olioe were communicated with. The house 

was entered and the dead body of Parsappa 
was found and sent off for post mortem 
examination. No clue to the perpetrators of 
the offence was obtained until the iOth April 
when the Sub-Inspector, following up certain 

information which had been conveyed to hTm 

regarding the blanket, found on the corpse 

went to Belgaum, the original residence of 
Tara and there collected certain proof that 
the blanket was Tara’s prooertv a 

with this proof, he returned to Dharwar and 
confronted Tara with the knowledge whUh 
he had acquired. On the 1.3th April he 
6rst accmsed was arrested. On the ’l5th 
April the second acoused and Tara were 
arrested, and the bulk of the ornamlnis 
atolen were found in the house of the 6rst 
accused s grandfather Ningappa, on inform! 
ation supplied by the second accused O 
the 16th April. Tara made her coofesslon^n 
a Magistrate, which confession is to all in 
tents and purposes to the same effeat as her 

17th of April in consequence of information 
furnished by Tara, the pit of her privy w “ 
searched by Bhangis, and in it were {oloTl 
lock and some keys which are fully identi 
fied as those of Parsappa’s. On the 

produced from where 
It lay hidden in a 61e of letters a pearl nose! 
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rmg also fully identided as the property of 
the deceased. 

Such are the facts which the prosecution 
claim to have established in this ease, and 
upon these facts it is urged that the guilt of 
the acoused is placed beyond all doubt. 

rom what we have already said it will be 
recognized that the evidence in the case falls 
substantially under two heads: tirst, the evi- 
deuce of the aconsed No. I’s mistress, the 
accomplice Tara; and sscmJly, the evidenosof 
0 numerous witnesses who prove that on 
the accused’s arrest they, whether directly 
or indirectly, produced ornaments which are 
identihed as the property of Parsappa. 

‘Mr. Wadia, who has said on behalf of the 
accused persons all that could be said, began 
y reminding us that the acoused in this 

Appeal stand in a stronger position 
than they occupied in the Court of trial, 
inasmuch as the learned trying Judge had 
e a vantage of seeing and hearing the 
wi nesses. It is true that that advantage is 
enie o us, bat in this particular case the 

advantage 13 rather apparent than real, for 

© in that the appeal may safely be dis* 

pose o on the basis of that evidence which 

© earned Judge himself believed or, at any 
rate, did not disbelieve. 

It is important, therefore, to see so far as 
possible what was the learned Judge’s view 
^ ® naain classes of the evidence to 
le we have referred. It is clear that the 
case urns very largely upon the credibility 
ara and the learned Judge writes that 
6 considers that the evidence given by the 
approver Tara is probably true in the 

accepts, and so far as we can 
assessors also accept, in its 
fh evidence which goes to show 

a Q ornaments in suit were produced by 
e accused persons, and were orDameuts 
e onging to the deceased man. The learned 
□ ge indeed goes so far as to say towards 

judgment that in fact he 
the accused probably are guilty 
mnrder. ' But he says that the evi- 
aence is not convincing. It must, we think, 
e conceded that the resnlt, whether right or 
roug, 18 not wholly satisfactory, seeing that 
e question of the guilt or innooenoe of 
ese accnsed is solely a question of a degree 
pro ability. As we nnderstand the judg¬ 
ment, and It is so candid that there is little 
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rUk of our misunderstanding: it, the learned 
Judge believed that Tara was a witness of 
the murder. He believed also that her evi¬ 
dence was substantially true, and refrained 
from convicting the accused, only because 
he doubted whether the evidence of their 
production of the deceased’s ornaments sup¬ 
plied as much corroboration, that is as much 
in quantity, as the law requires to validate 
the testimony of an accomplice. Now the 
law as such does not require any corrobora¬ 
tion, and the rule of practice which does lay 
down this requirement, must, in our opinion, 
be applied with due regard to the varying 
circumstances of each particular case. There 
is no question of lasv before us now, but the 
question is solely one of fact whether certain 
evidence ought to be believed or not. If 
that evidence is believed, it is clear to us 
that there is ample corroboration of the 
accomplice Tara, not only quoad the incidents 
and circumstances of the crime, but also 
qnovl the identity or the personality of the 
offenders. We may add that we know of no 
rule, whether of law or of practice, which 
seeks to furnish an inflexible canon as to the 
precise degree of corroboration which in all 
oases should be demanded for an accomplice’s 
evidence, and we should deprecate any 
attempt to formulate any such rule. As to the 
case of Queen-Euipresh v Ram Sayan (1), upon 
which the learned Judge relies as authority 
for some such principle, we are of opinion 
that that case, properly construed, is merely 
a decision on its own particular facts. If, how¬ 
ever, it is to be read, as laying down a definite 
principle of law, we should with respect be 
unable to follow it. 

Now the main question before us is whe¬ 
ther the witness Tara should or should nob 
be believed. It must be said that her story 
is in itself a natural and probable story, and 
gives a natural and probable account of 
the facts which have to be explainea. Her 
statement bears every inherent sign of being 
true. For instance, we observe that she ad¬ 
mits that the proposal to murder Parsappa 
was in secrecy disclosed to her beforehand. 
If she were anxious to misrepresent the truth, 
it would have been perfectly open to her to 
conceal this circumstance and to pretend, as 
is usual with such approvers in this country, 
that the actual commission of the crime came 

(1) 8 A. 306. 


upon her as a surprise. As the learned Judge 
himself observes, Tara withstood cross-ex¬ 
amination successfully. There is. therefore, 
nothing in the story itself or in the manner of 
its telling, which can weaken the authority of 
Tara as a witness. It remains to consider 
how far her disability a.s an accomplice is 
removed by the corroboration afforded aliunde. 
It seems to us that it is not possible in this 
case to draw a sharp line of distinction 
between the corroboration which goes to 
the mere incidents of the murder and 
that which goes to the identity of the 
murderers j and we think tliat on both these 
separate points, the corrob )ration which is 
forthcoming, and which the learned Judge 
himself believed, is ample and convincing. 

In the first place it is proved, and has 
not been questioned before us, that the 
blanket found by the deceased’s corpse was 
Tara’s blanket. That circumstance alone 
tells to some extent against the first accused, 
for it establishes that the murderer, whosoever 
he was, had opportunity to use Tara’s blanket. 
It is certain that if the murderer were ac¬ 
cused No. 1, he would have had such oppor¬ 
tunity, whereas, so far as we are aware, no 
other person would have had that oppor¬ 
tunity. Furthermore, there is evidencs to 
show that after this particular blanket had 
been used for the purposes of covering the 
corpse an i had thus been withdrawn from 
the possession of Tara, she was recouped 
by the first accused who presented her with 
another blanket in substitution. It is not 
quite easy to satisfy oneself from the judg¬ 
ment what view the learned Judge took of 
this evhlence. He expressed no disbelief of 
it, though he does not commit himself to any 
definite statement accepting it. We have 
examined it for ourselves, and, in the light 
of argument addressed to us on both sides, 
we are satisfied that the evidence is true. 
We have it, therefore, not only that the 
murderer, whoever he was, used iaras 
blanket to cover the deceased, but ta.it after 
Tara’s deprivation of the blanket ia fait 
manner she was furnished with another 
blanket by the first accused. 

Secondly, we find strong corroboration of 
Tara’s story in the fact, which the learned 
Judge accepts, and which is incontestably 
proved, that the keys of the deceased man’s 
safe were actually found in the pit of Tara’s 
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privy, where Tara said that if search were 
made they would be found. 

Next we have the fact that Tara was 
able to give, and did give, an accurate ac¬ 
count of the ornaments which had been stolen 
from the deceased. Indeed the learned Coun¬ 
sel for the accused endeavoured to take ad¬ 
vantage of this point and to urge that her 
account was too accurate to be genuine or 
spontaneous. 'SVe must, however, remember 
that in general a Hindu woman has a tenaci¬ 
ous memory for ornaments, and there is no¬ 
thing on the evidence to displace the natural 
assumption that after the murder had been 
committed and prior to the accused’s arrest, 
the subject of the loot which had been 
acquired by the murder would be a common 
topic of conversation between the woman 
and her paramour. We see, therefore, no 
ground for surprise or for suspicion in the 
circumstance that Tara was able to give the 
Police a fairly accurate account of the orna¬ 
ments which had been stolen. Her ability 
to do so, however, proves once more that she 
was a witness of the murder. 

Next we think that all the probabilities in 
the case go to support her story that the 
murder was committed not in Parsappa’a 
house hit in her own house. It is quite 
true that her first story was that the murder 
took place in Parsappa’s house, and that was 
the only material variation between her ori¬ 
ginal story to the Police and her subsequent 
statements to judicial officers. This vari¬ 
ation she frankly explains in these words ■ — 

It was because I was afraid of the Sub. 
Inspector that I told the Police that the 
murder was committed in Parsappa’s house 
I was confused and afraid then. I was* 
afraid that I too would be arrested.” But 
it must be observed that as early as the 12th 
of April, or one day before the first accused 
was arrested, and three days before the 
second accused was arrested, Tara had come 
forward with her story describing these two 
accused men as the murderers. We are not 
prepared to throw discredit on her whole evi¬ 
dence merely because at first she was anxious, 
so far as possible, to conceal her own part ia 

this crime, and to that end substituted one 
house for another. 

Next, and perhaps mOst important, we 
have the evidence which the learned Judge 
has believed and which we too believe, that 
pD the 15th April on the information of the 


second accused the bulk of the deceased’s 
ornaments were found in the house of 
the first accused’s grandfather, the bliud 
old man Ningappa, and that Ningappa 
told the Panchas that he had received them 
from the first accused. There is no doubt 
whatever as to this fact, and the importance 
of it may be realfzsd by the desperate straits 
to which the defence was diiven in order 
to avoid it. Ningappa indeed went so far 
as positively to deny in the teeth of all 
the evidence that he ever produced those 
ornaments. 

Lasthj, and to much the same effect, is 
the evidence which shows that the pearl 
nose-ring belonging to the deceased was 
produced by the first accused. It was 
hidden in an envelope which lay among 
many other letters on a file in the first 
accused’s house. Surprise may perhaps be felt 
at first sight, and has been expressed by the 
learned Judge, that the two accused, who had 
tajcen such pains to conceal the actual com¬ 
mission of the crime, should have been so ready 
with confessional disclosures as soon as they 
were arrested. Here, however, we think that 
the Police, whose conduct throughout has 
been such as to merit nothing bat com- 
meudatioD, furnish us with a perfeotly 
satisfactory and intelligible explanation. 
That explanation is that when, on the night 
of the 1 Ith April, the Sub-Inspector returned 
from Belgaum with the certain proof that 
this incriminating blanket was the property 
of Tara, Tara herself and the two accused 
inferred and very naturally inferred, that 
their guilt was fully discovered and that 
there was no further purpose in secrecy. 

It appears to us that all these items of 
corroboration of Tara’s evidence leave ns 
no choice but to act on our belief that 
that evidence is true. There is no reason 
why Tara should suppress the names of 
the real murderers, whom admittedly she 
must know, and substitute for them the 
uauies of her lover and his best friend. 

It is not suggested that she and accused 
No. 1 had ever quarrelled. On the contrary 
the evidence is that she lived contentedly 
with him as his regularly kept mistress 
The production of the ornaments by the 
two accused seems to us to be in 
conclusive. It must be remembered that 
all that Tara can possibly know ai to the 
disposal of those ornaments would be the 
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names of the murderers who took them 
from the deceased’s safe. If those murderers 
had in turn transferred the ornaments to 
third parties, of those parties Tara would 
presumably know nothing. The learned 
Judge was oppressed by the possibility that 
the accused might have received those orna* 
ments from some third person, intermediary 
between the murderers and themselves. 
That, however, as we think, was to extend 
the scope of the Sessions Court’s inquiry 
into unnecessarily speculative regions, for 
it was nobody’s case that the accused had 
received those ornaments from third parties. 
On the contrary their considered defence 
was, and always had been, a simple denial 
of the proved fact that the ornaments were 
in their possession. 

Then again the learned Judge hesitated 
to convict the accused because he said that 
it was not clearly proved that Parsappa 
had retained possession of those ornaments 
up till the day of his death. Non const if, 
said the learned Judge, that although they 
were Parsappa’s property, ho might not 
have sold them or transferred them some 
time before the murder. This again appears 
to us to be an unnecessarily speculative 
branch of inquiry, for if we except the 
evidence that Parsappa had been thinking 
of selling those ornaments, there is nothing 
whatever on the record to suggest that 
they ever left Parsappa’s pos.session. On 
the contrary the evidence is that up till a 
fortnight before Parsappa’s death witnesses 
had seen him in possession of this jewellery. 
Moreover, when the safe was forced open 
by the Police in the presence of a Pauch, 
some members of the Panch, including a 
close friend of the deceased, immediately 
exclaimed that Parsappa was then in posses¬ 
sion of far more ornaments than were 
discoverable in the safe. Furthermore, it 
is clear upon the evidence that some of 
those ornaments, and for our present pur¬ 
poses it matters not whether they were 
some or all, belonged to the deceased’s four 
year old daughter, and it is nobody’s case 
that he ever intended to sell or get rid 
of those ornaments. Lastly, this theory 
again makes for the accused a case which 
neither they nor their Pleader had ever 
made. It was not the accused’s case that 
Parsappa had sold those ornaments and 
that by some subsequent transactions they 


bad found their way into the possession 
of Ningappa and the first accused. On the 
contrary the case of the accused was that 
the ornaments were never in the possession 
of Ningappa or the first accused; in other 
words, they are unable to give any explana¬ 
tion of the ascertained fact that this jewel¬ 
lery was discovered in their custody and 
control. 

It appears to us, therefore, upon a general 
review of all the evidence tendered in this 
case that Tara’s story, probable and credible 
in itself, i.s amply corrob.irated by other 
evidence wiiich has been believed by the 
Sessions .Judge, and which it is impossible 
to challenge. We know nob in what way 
better corroboration of an accomplice’s evi- 
dencs could be supplied than has been 
supplied here. It i.s clear that tlie law 
does not require that every detail of the 
approver’s story should be fortified by a 
similar story told by an independent witness, 
since the effect of any such principle would 
be to rule out the accomplice’s evidence 
as altogether inadmissible. It is, in our 
opinion, only necessary that accomplice’s 
evidence should, in tlio circumstances of 
each particular case, receive that corrobora¬ 
tion which it seems to require. In this 
case, we do not doubt that it has received 
that corroboration. We believe it aud we 
must, therefore, act upon it. 

The result, therefore, is that we set aside 
the order of acquittal, ami convict the two 
accused of murder under section 302 of the 
Indian Penal Code. The crime was in itself 
a brutal one and was brutally carried out. It 
was particularly detestable on the part of the 
first accused with whom the dead man was 
always on friendly terms, and to whom he 
was related, yet it would appear from the 
evidence that it was the first accused who 
plotted aud designed this crime. We sen¬ 
tence the first accused, Kuberappa bin Dhar- 
raappa Chiwate, to death, and we sentence the 
second accused, Krishna bin Yellapa Fishe, to 
transportation for life. 

Order of acquittal set aside. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision PErinoN No. 6 of 1913. 

January 29, 1913. 

Present :—Sir Henry Drake-Brocknian, 

Kt , J. C. 

MANNA— Accused —Applicant 

versus 

EMPEROR— Prosecutor—Opposite Partv. 

C’riDunni Procedure Code (Act V of 1898J, s.',’. 4 (l'\ 
4 {k\ 242. 250 (1), -i'ZZ—Appellate Court setting aside 
conviction and sentence ordering re-trial after framing 
fresh charge on recorded evidence—'irial ivhen begins 
(a) in tcarranf.cases, (b) in summons cases—Com. 
pctencij oj Court to order. 

An Appelliite Court, when setting aside the convic¬ 
tion and sentence in a warrant-case on tl*e ground 
that tlie accused lias been illegally tried along’with 
another person, is competent to direct that the 
accused be re-tried on a fresh charge framed on the 
evidence already recorded for the prosecution. 

In a warrant-case, the trial does not besrin till a 
charge has been fiamed and the accused claims to be 
tried. In summons-cases, the intimation prescribed 
by section 212 of theCoile of Criminal Procedure takes 
the place of a formal charge. 

Petition lor revision against the order of 
re-trial passed by the Sessions Judge, 
Nagpur Division, dated the 3rd December 
1912, of the ca.se decided by the Sub-Divi¬ 
sional Magistrate, Nagpur, on the 7th Novem¬ 
ber 1912. 

Mr. R. Pandit, for the Applicant. 

Mr. G. P . Pick, for the Crown. 

JUDGMENT.—The applicant, Manna, was 
ohalaned by the Police along with one 
Nathudaa for an offence of house-breaking 
With intent to commit theft. The Magis¬ 
trate charged Manna only with that offence 
framed a separate charge against 
Nathodas for receiving one of the stolen 
articles, but proceeded to try both men jointly 
and eventually convicted each man of the 
single offence with wi.ich he had been 
charged. Both appealed to the Sessions 
Judge who held the joint trial illegal 
inasmuch as the house-breaking and receiv* 
ing were not committed in the same transac¬ 
tion, acquitted Nathudas on the ground 
that no gnilty knowledge had been establish¬ 
ed against him and ordered Manna to be re¬ 
tried on a fresh charge framed on the evidence 
already recorded for the prosecution. 

moved to set aside 
the order for a re-trial on two grounds. 

Ihe first IS that m accordance with the 


decision in Emperor v. Balwantsirgh (1) the 
proper course when a trial is declared invalid 
is to set aside the conviction and sentence 
and release the accused, leaving the prosecu¬ 
tion to take any further proceedings which 
may be considered desirable. That case 
came before this Court in appeal and iu it 
no fewer than four persons had been jointly 
tried for offences committed in several dis¬ 
tinct transactions to all of which all were 
not parties. The learned Additional Judicial 
Commissioner who decided the appeal found 
himself iu doubt as to bow the new proceed¬ 
ings, if taken, should be framed. Should he 
order a joint trial of all four on a charge 
relating to the one transaction in which 
all took part or a separate trial of each 
on the charge or charges irdividual to 
him? In Kainudini Kanta v. Qneen^Empress 
(2) Priosep and Handley, JJ., declined 
to interfere in revision with an order 
for re-trial passed by a Sessions Judge 
on appeal, holding that he had power in dis¬ 
charging an accused person on the ground 
of misjoinder of parties to add a direction 
for his re-trial. And in Emperor v. Balwint- 
Singh (1) it was recognised that in excep¬ 
tional cases a superior Court may be justified 
in giving orders for repeating the prosecu¬ 
tion. In the present case the Sessions Judge 
passed an order which has already been 
fully complied with, the applicant having 
again been convicted and sentenced on the 
very day he moved this Court to upset the 
order in question. So far as he is concerned, 
the prosecution relates to a single act of 
house-breaking and according to the evidence 
he himself gave the information leading to 
recovery of part of the stolen property from 
his co-accused, Nathudas. It is not and 

could not be suggested in these circumstances 
that any doubt could arise as to the course 
which the Executive Authorities would desire 
to take on the first trial being pronounced 
invalid, and the learned District Magistrate 
in showing cause against this application has 
impliedly accepted the Sessions Judges 
order as expedient. In these circumstances 
I decline to interfere with that order. 

The second ground on which the order 
for re-trial is attacked relates to the scop® 
of the new proceedings, which according 


(1) 4 N. L. R. 7lj 8 Cr. L. J. 11. 

(2) 28 C. 104. 
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to the applicant’s learned Counsel should 
commence with a re-hearing of the evidence 
for the prosecution. This contention is rested 
on the definition of the term trial” in 
Qomer Sirda v. Queen-Empress (d) as the 
proceeding which commences when the case is 
called on, with the Magistrate on the Bench, 
the accused in the dock, and the represen¬ 
tatives of the prosecution, and for the defence, 
if the accused be defended, are present in 
Court for the heating of the case.” That 
definition, however, was given in connection 
with a case in which a re-trial had been 
ordered to commence from the stage at whicli 
the proceedings had been left Immediately 
before delivery of judgment. The decisions 
of Maclean, C. J., and Banerjee, J., contain 
no suggestion that such an order is necessari¬ 
ly illegal. The re-trial was necessary 
because the Magistrate had improperly refus¬ 
ed to call certain witnesses whom the accused 
desired to call. The Judges who ordered 
the re-trial were under the impression that 
the same Magistrate would continue the 
hearing, but he bad been succeeded by 
another when the time for further action 
came. The definition above quoted was given 
solely in connection with the question whether 
the accused were too late with an application 
under proviso (a) to section 350, Criminal 
Procedure Code, because prior to the re-attend¬ 
ance of the accused in Court a Mukhtar had 
on their behalf applied for and obtained 
warrants against the additional witnesses 
required for the defence. Clearly then the 
definition is no wise in point here. Nor is 
any definition of the term “trial” given in 
the Criminal Procedure Code. It seems 
clear, however, from section 256 (1) of the 
Code that in a warrant-case the trial does not 
begin till a charge has been framed auJ the 
accused claims to be tried. This appears to be 
the reason why in section 253 (2) the word 
“trial” is not used, the Code directing that a 
Magistrate may discharge the accused at any 
previous stage of the“ca3e.” No doubt,the word 
“trial” figures in section 251 at the very com¬ 
mencement of Chapter XXI just as it does in 
section 241 at the beginning of Chapter XX. 
In the farmer Chapter, on the other hand, 
it does not occur again till section 257 (2), 
while in the latter it is nsed in connection 
with a complainant’s application to summon 
witnesses, whether preferred at the outset 

(3) 25 C. 803 at p. 865; 2 0. W. N. 405, 


or later. It may, therefore, be concluded 
that in a warrant-case there is, till a charge 
ha.s been framed, no trial but only an inquiry 
as defined in section 4 (k). Criminal Pro¬ 
cedure Code. This view finds support in the 
following observations of Wallis, J., in 
Narnyayiasawmy y<ndn v. Emperor (4); — 

“Trial begins when the accused is charged 
and called on to answer and then the ques¬ 
tion before the Court is whether the accused 
is to be acquitted or convicted and not 
whether the complaint is to be dismissed 
or the accused discharged. These, as observ¬ 
ed by Wilson, J., in Hari Dass Sanyal v. 
Saritulli (5), are questions which arise at 
the stage of iuTuiry.” 

I would also refer to section 233, Criminal 
Procedure Code, which contains the only 
provision of law requiring the applicant 
to be tried separately from Nathudas: it runs 
thus; — 

“For every distinct oRence of which any 
person is accused there shall be a separate 
charge, and every such charge shall be tried 
separately, except in the cases mentioned in 

sections 231, 235, 236 and 239.” 

In summons-cases the intimation prescribed 
by section 242 of the Code takes the place 
of a formal charge, but it is only a charge, 
formal or informal, which has to be separately 
tried. That the word “charge” must be 
similarly interpreted in sections 233, 242 and 
254 appears from section 4 (1). I hold, 
therefore, that wlien an Appellate Court 
orders under section 423 (1) {b) that a con¬ 
victed person be re-tried it may, in a suitable 
case, direct at the same time that the new 
proceedings should commenoe with the fram¬ 
ing of a proper charge. In any other view it 
would have to be held that, even where a 
Magistrate is necessarily unable to discover 
that two persons accused before him in a 
single case require separate trials—until all 
the available evidence for the prosecution has 
been recorded, none of that evidence can be 
utilised against either accused, the entire 
proceedings being ab iuitio invalid. 

I decline to interfere. The application is 
dismissed. 

Application dismxised. 

(4) 32 M. 220 at p. 231:; 5 M. L. T. 233 (F. B.)j 9 Or. 
L. -T. 192; 19 M. L. J. 157; 1 Ind. Gas. 228. 

(5) 15 0. 603 at p. G20. 
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BO.MBAr HIGH COURT. 

Criminal Appeals Xos. 327 and 3i0 of 1912. 

December -1, 1912. 
t resent: Mr. Justice Hitcbelor and 

^Ir. Justice Rao. 

EBRAHIMJI MULLA JEEVANJl 

AND OTHERS-APPELLANTS 

terstlS 


EM PE ROR—Respondent 

Penal Code (Art XLV of 1S60;, 4.20-Cheafnig bn 

SnUe repre.<eutationas tyfutfiro cvent-Pro')f—Evidence 

--Statement to lehut iciV/ims said regarding particn^ 
Inr period of tx}nc. * 

Whore a person is char;,^od of cheating hy falsQ 
r.'presentatjon, atnl that representatiou is in respect 
of a certain future erent and not as to an cxistin-- 
fact, tiie prosecution must prove that the represeiita 

tion was falso to tl.e knowledge of the accused at the 
time it was made. 

It is but little to the purpose that in fact that re- 

presentation has turned out to bo true. 

In India, where references to time are almost al- 
ways the merest apiiroximations, there is ahvavs a 
large margin of honest error when a witness makes a 
statement as to what he himself said, some time a-o 

with reg.ard to a particular period of timo. ® ’ 

Crirainal appeals from convictions and sen¬ 
tences recorded by the Third Presidency 
Magistrate of Bombay. 

Mr. Weldon^ instructed by Messrs. Ardesktr, 
Hormasjij Dinsh'izo and Company, for Accused' 

No. 1. 

Mr. Rnikes, with him Mr. Pelinkar, 
structed by Me.ssrs. Payne onl Oompmu 
Accused No. 2, 

Mr. Strongman, Advocate General 
structed by the PnhUc Prosecutor, for 
Crown. ’ 


in 

foi 

in- 

thf 


JUDGMENT.—The appellants before us 

have been convicted by the learned Third 
Presidency Magistrate of the offence of cheat¬ 
ing and have been sencenced to one day’s 
simple imprisonment and a fine of Rs. 750 

and directors of 
a btearaship Company, called the Bombay 

ilajaz Steam Navigation Company, which is 

occupied in the conveyance of pilgrims be 

tween Bombay and Jeddah. Another Com¬ 
pany which engages in similar business is 
known as the Persian Steam Navigation Com¬ 
pany and 13 the trade rival of the appellants’ 
Company. The appellants have a steamer 
named the Shah Jahan,” which on the 2J,th 
of August 1911 left Bombay for the outward 
voyage lo Jeddah. On the 5th of September 
il appears that she arrived at Aden and was 
there boarded by the witness Green, the 


blaster of a steamship belonging to the Per¬ 
sian Company. Green inspected the **Shah 
Jahan and saw that she had suffered some 
damage owing to high seas on her voyage 
from Bombay. The repairs, however, which, 
in his opinion, would be required were repairs 
capable of being executed within a period of 
about 6ve days. 

It seems that on the 15th September Green 
arrived in Bombay and communicated his 
knowledge of the disrepair of the **Shah 
Jahan” to various interested persons. It is 
the case for the prosecution that some know¬ 
ledge of each communications must have fil¬ 
tered through to the present appellants. 

On the 2lst September, by Exhibit D., the 
appellants gave notice to the Commissioner 
of Police under section 11 of the Pillgrims 
Protection Act II of 18S7 that the latest date 
of sailing of the "Shah Jahan” would be the 
20i.h of October, "or about” tliat date. It is 
material to observe that no objection was 
taken by the Commissioner to the insertion of 
the words or about” in this letter, and the 
same words, we notice, occur in the printed 
portion of the tickets issued by the 
Company to their customers. It is ® 
fair inference, therefore, that an ap¬ 
proximate date for the sailing of these vessels 
had hitherto been accepted by the authorities 
concerned as sufficient; and such inference 
would be in accordance with the practice of 
similar steamers sailing out of this Port. 

On the 28th September, tlie * Shah Jahan 
reached Aden from Jeddah, and telegraphed 
to her Bombay agents that she would be 
leaving Aden on the following day. On this 
same date, the 28th September, the Persian 
Company advertised two of their steamers as 
due to sail for Jeddah on the 16th and iSth 
October respectively. Whether in conse¬ 
quences of this advertisement by the Persian 
Company or merely because they were anxious 
to shorten the time of their vessel’s ly¬ 
ing idle in port, the appellants on the 30th 
of September announced a change in the sail¬ 
ing date of the "Shah Jahan.” That date 
was altered from the 20th of October former¬ 
ly fixed to the 12th of October. 

On the 6th October the ** Shah Jahan 
arrives in Bombay in a damaged condition- 
The appellants go on board the steamer and 
see for themselves and are also told the parti¬ 
cular repairs which would be required. On 
fch© 11th of October, by the letter. Exhibit Gf 
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the Coraniissioner of Police makes inquiry 
of the appellants as to why tliey have 
changed the sailing date of the She-h Jahan 
saying that it had been brought to his notice 
that they had been issuing passage tickets 
for the 12th, which was other than the 
date advertised by them in their previ- 
oue letter. On the following day, the 12th 
October, by Exhibit B, the appellants reply 
to the Commissioner explaining that in the 
events which have then happened, the steamer 
will not sail until the 20th of October. In 
fact sbe did not sail till the 24th October, 
the repairs which were found necessary upon 
her not being completed until the l3rd. 

Now the appellants have been convicted 
of cheating upon the footing of a rais-repre- 
sentation wilfully made by them to their 
Haji customers, and the rais-representation 
charged was that this steamer, the Shah 
Jahan,” would sail from Bombay on the 
12th of October. It is the case for the pro¬ 
secution that when that representation was 
made, it was false to the knowledge of the 
appellants, and that by such false represen- 
tation they deceived the Hajis, and fraudu¬ 
lently or dishonestly induced them to part 
with the money which they paid for their 

tickets. 

Mr. Raikes, on behalf of the appellants, be¬ 
gan his address to us by taking an objec¬ 
tion in the nature of demurrer, contending 
that, even assuming that all the facts are 
as they were found by the learned Magis¬ 
trate below, yet in law those facts would 
not sutEoe to constitute the offence of 
cheating. It is not nece.ssary for us to 
express, and we, therefore, refrain from ex¬ 
pressing, any opinion as to the validity 
of this contention, because in our view the 
judgment below is unsustainable on the facts. 

It is clear that the representation impugn- 
td as false was a representation not as to an 
existing fact but as to a certain future event; 
and, it is necessary for the prosecution to 
Rhow that when on the 30th September, and 
thereafter to the 12th October, the appel¬ 
lants held out the representation that their 
Btearaer would sail on the 12th October, 
that representation was false to their know¬ 
ledge. It is but little to the purpose that 
in fact that representation has turned out 
to be untrue. The essential point to be con¬ 
sidered is what was the knowledge of the ap¬ 
pellants at the time when those representa¬ 


tions were being made by them. Are they 
shown upon the evidence to have known at 
that time that the steamer “ Shah Jahan ” 
wMuld not leave Bombay on or about the 
12th October? We think it is clear that 
the c^mvicbiou oaunot be rested upon any 
knowledge acquired by the appellants prior 
to the 6th of October, for the only knowledge 
alleged to have been obtained by them prior 
to that date was some hiizy and undedned 
acquaintance with an equally undedued 
rumour which Captain Green may be taken 
to have put about as to tlie damage which 
the “Shah Jahan” had sustained in her 
voyage to Bombay. We do not doubt the 
learned Magistrate’s estimate of the credi¬ 
bility of the witness Asper, but even upon 
this witness’s eviiience there is no clear or 
certain knowledge which cculd safely be 
attributed to tlie appellants. Moreover, even 
supposing tliat the rumours circulated by 
Captain Green had reached the ears of the 
appellants in some dediiite form, it is not 
suggested that the appellants had been ap¬ 
prised of tlieir vessel’s misfortune by those 
agents of theirs whose duty it was to keep 
them informed of such matters ; and in these 
circumstances the appellants, it seems to us, 
were clearly under no obligation to accept as 
Gospel and to act upon rumours which reach¬ 
ed them in this indirect and unverided 
manner. Indeed as we understood the learned 
Advocate-General’s argument, he himself was 
not prepared to ground the case for the pro¬ 
secution upon any knowledge which the 
appellants had derived prior to the 6tli of 
October. 

It remains, therefore, to see what exactly 
was the knowledge which upon this evidence 
must be attributed to the appellants on the 
6lh of October. Here again we have to 
rely upon the witness Asper, and up^n him 
alone. That gentleman’s account of tho 
material matter is this. He says that when 
the appellants came aboard the “Shah Jahan” 
on the evening of the 6tU October lie met 
them there and in his own words: I told 

them to employ some good hands, and I 
told them that the repairs would take from 
about fifteen to twenty days.” Now the 
whole of this conviction on the charge of 
cheating must depend upon this one isolated 
passage in the evidence of this particular 
witness. As we have said, we throw no 
doubt upon the learned Magistrate’s estimate 
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of the witness’s claim to credit, bat givioi? 
him all possible claim to credit, we mast yet 
think that each a statement as this cannot 
be read as a statement of absolute mathe¬ 
matical precision or cannot be read, as 
Mr. Raikes put it, as if it were a section in 
an Act of Parliament. In the first place 
when a witness, however honest, is throwing 
his mind back to events which occurred some 
time ago, and is endeavouring to re count 
those events, his memory is very apt to 
betray him on a matter of such subordinate 
importance as to what he himself said with 
regard to a particular period of time. That 
is so universally, and we think it is especially 
so in this country where references to time 
are almost always the merest approximations. 
Indeed on the witness’s own showing his 
estimate was a mere approximation, and it 
may well be that the fifteen or twenty days, 
which his memory now represents as his 
statement, may really have been a somewhat 
different period. If, however, it was a 
different period, if instead of fifteen or 
twenty days it was ten or twelve days, then 
it appears to us that the appellants’ defence 
would be made out. In other words, in such 
a statement as this, which we are now con¬ 
sidering, there is always a large margin of 
honest error, and in the particular case 
before us even a small error would suffice to 
render this conviction unmaintainable. We 
have it on the evidence of Captain Green 
who saw the damaged steamer at Aden that, 
in his opinion, the repairs would ordinarily 
not occupy more than five or six days. That 
evidence is corroborated by the artisan 
whom the appellants with great expedition 
einployed to repair the “Shah Jahan,” for 
this witness deposes that the repairs were 
such as would ordinarily have been com¬ 
pleted within a period of seven or eight days. 
According to this witness, he so informed the 
appellants, as he naturally would inform 
them; and if he did so, the appellants were 
not compelled to believe Asper’s estimate 
rather than this witness’s. Reckoning the 
seven or eight days from the 7th of October, 
when this witness was called in we have it that 
the ship would be ready to put to sea by the 
14th or 15th October; and we feel sure that 
if she had sailed by that date, nothing would 
ever have been heard of this case, although 
the actual limit, the 12th of October, would 
hay© been exceeded. This artisan witness. 


[ 1&13 

whose evidence we see no reason for dis¬ 
trusting, deposes that the extra delay was 
caused by the Shah Jahaa’a” engineer’s 
action in constantly piintiog onfc to the 
Government surveyor fresh defects which 
seemed to him to need repair. There is evi¬ 
dence, however, to show that the engineer's 
demands in this matter were a little ex¬ 
travagant, and that the ship as a pilgrim 
ship would have been fit for the ordinary 
discharge of her duties without all the repairs 
which in fact she received. 

On the whole, therefore, we think that in 
a case of this kind it is not pos.sible in a 
criminal prosecution to press a matter of 
one day or two days on this or that side of 
the line, particularly when the represeuta- 
tion upon which the conviction rests was 
itself a mere approximation so far as regards 
inie. \Ve are of opinion, therefore, that the 
prosecution have not succeeded in showing 
that the representation that this ship would 
sail on the 12th of October or thereabiuts 
was to the appellants’ knowledge a false 
representation. It may bo thit the appel¬ 
lants were unreasonably sanguine, or under¬ 
rated the difficulties ahead of them, or even 
realised that their promise as to the 12ch 
October was not unlikely to be broken. But 
all that is not enough. If the prosecution is 
to succeed, it must be affirmatively shown 
that the representation as to time was false to 
the appellants’ then knowledge: and, having 
regard to the state of the evidence as to the 
knowledge then in their possession, we cannot 
think that this has been established. The 
conviction must, therefore, be reversed and 
we must direct that the accused be acquitted 
and discharged and that the fines, if they 
have been paid by them, should be refunded 
to them. 

Conviction and sentence reversed. 
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BOMBAY HIGH COURT. 

Criminal Appeals Nos. 398 and 399 of 1912. 

December 13, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

SUBBAPPA CHANNAPPA and another— 

Appellants 

versus 

EMPEROR—Respondent. 

Penal Code (Act XLV of 1860),.ss. 37, 299, 300, 302 

-Culpable homicide-i[urder—h><ue-Proof-~Prac- 
tice-Trial by Sessions Court-hnrdcr committed lu 
concert^Liahilily of each person co-operating. 

Where culpable homicide has been coinnuttou, 
nrimn facie the principal issue is Whether that cul¬ 
pable homicide does not amount to tniuder. In or- 
dinary cases, that issue ou-ht to bo tried, and ought 
to bo prejudged, by an authority less than the au- 

thority of a Court of Session. 

A. and B. attacked C., acting in concert in tlie sense 

that their attack was a single indivisible thing. 

A struck C. savagely on the head with a heavy 
stick and B. smashed 6'. in lus skull by a blow dealt 
with a heavy stone lieUl tirinly in the hunch C. 
died in consequence of the injuries. There was no 
general fight of any gravity before the attack; 

Held, (1) that A. and B. were both guilty of mur- 

tlor * 

(2) that section 37 of the Penal Code made them 
both liable for the murder which was the result of 
their attack. 

Criminal appeals from convictions and 

sentences passed by the Seesions Judge of 

Bijapur. 

Mr. K. H. Kellcar, for the Appellants. 

Mr. L. A. Shahy Government Pleader, for 

the Crown. 

JUDGMENT.—In this case we have had 

a careful and thorough argument from Mr. 

Kelkar, but he has not succeeded iu satisfy¬ 
ing us that there is any good ground for 
supposing that the learned Sessions Judge s 
judgment is in any particular wrong with 
regard to tlie conviction of these two 
appellants. The conviction of them, which 
now concerns us, was of the offence of murder 
under section 302 of the Indian Penal Code, 

each appellant being sentenced to transporta¬ 
tion for life. We desire at the outset to 
express our entire concurrence with the 
learned Judge’s action in altering the charge, 

as originally framed, to a charge of murder, 

and with the reasons which the learned Judge 
has given for that action. We think he is 
quite right in saying that where culpable 
homicide has been committed, prima facie the 
principal issue is: whether that culpable 
homicide does not amount to murder, and 


in all ordinary cases that issue ought to be 
tried, and ought not to be prejudged, by any 
authority lees than the authority of a Court of 
Session. 

With regard to this offence itself, the 
evidence is overwhelming that the deceased 
Subapgauda’s death was caused by these two 
appellanls. It is urged that some of the 
witnesses who depose to this fact should be 
regarded as partisans of one of the two 
village factions. The evidence, however, does 
not e.stablisli that, nor do we believe it to be 
the case; but even if it were the case, the 
same fact is put beyoud doubt by the two 
Police Constables who are clearly independ¬ 
ent of these disastrous village factions. 
These witnesses prove that the luacner of 
Subapgauda’s death was this, that as he 
stood unarmed aud bareheaded, protesting 
against the use of violence, the two appellants 
rushed at him. No. I striking him savagely 
on the head with a heavy stick held in both 
hands, and No. 2 smashing in his skull by 
a blow dealt with a lieavy stone, not thrown 
as a missile, but held firmly in the second 
appellant’s hands. 

On the evidence, it is further established 
that the two appellants were acting in concert 
in the sense that their attack was a single 
indivisible thing, so that both of them would 
be liable for the result which ensued. That 
is the consequence of the provisions of section 
37 of the Penal Code which enacts that when 
an offence is committed by means of several 
acts, whoever intentionally cu-operates in the 
commission of that offence by doing any one 
of those acts, either singly or jointly with 
any other person, commits that offence. On 
the evidence we are satisfied, as the learned 
Judge was satisfied, that the first appellant, 
who used the stick intentionally co-operated 
in the commission of the murder with the 
second appellant, who used the still more 
cruel weapon, the stone. 

Then it was urged by Mr, Kelkar that 
Subapgauda’s death was caused without 
premeditation in a sudden fight, in the heat 
of passion upon a sudden quarrel, and that, 
therefore, the killing was reduced from 
murder by reason of Exception 4 to section 300 
of the Code. Here again, however, we agree 
with the learned Judge that it is not shown 
upon evidence that any sudden or general 
fight was in progress when Snbapganda waa 
attacked. On the contrary we think that the 
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general fight, such as it was, did not 
originate till after Subapgauda had fallen. 
Moreover, even if there was some kind of 
fight in progress it was one of very little 
gravity from the point of view of the appel¬ 
lants and their associates, for none of them 
received any injury which required medical 
treatment. That being the character of the 
fight, if there was a fight impending, it is 
clearly not open to the appellants to take ad¬ 
vantage of the 4th Exception to section 300, 
seeing that upon tiie evidence they are ob¬ 
viously shown to have taken undue advant- 
age and acted in a cruel or unusual manner. 
We see, therefore, no reason to interfere with 
this conviction which appears to us to be 
based upon perfectly adequate evidence. It 
is essential that murderous attacks, such as 
these, should be rigorously suppressed, and 
there is no ground for the exercise of any 
leniency. We affirm the conviction and 
sentence and dismiss these appeals. The 
argument has been restricted to the convic¬ 
tion and sentence on ths charge of murder, 
and that being so, we need only say that we 
affirm also the convictions and sentences 
passed upon the other counts in the charge, 

Appea'is dismissed. 


AL.LA.HABAD HIGH COURT. 
Criminal Appeal No. 123 of 1913. 
March 19, 1913. 

Justice Sir Henry Griffin, Kt., and 
Mr. Justice Chamier. 
EMPEROR— Appellant 

versus 


AIjLAHDAD khan— Respondent 

U. P. Excite Act iir of i-. Gi—Search warrant 

should be obtained bejore search of house—Conviction of 
offence—Search illegal. 

In a caseuQtler section 63 of the Excise Actof 1910 
whore it is necessary to search a house, a search war-’ 
rant should bo obtained beforehand. 

Even if the search is illegal, the occupier of the 
house searched can be convicted under section 63 for 
unlawful possession of lui excisable article. 


Appeal against an order of acquittal 
passed by the Sessions Judge of Meerut. 

The Government Advocate, for the Crown 
Mr. HarneedAli Khan, for the Respondent 
JUDGMENT.—One AUahdad Khan was 
convicted of an o3enc9 pauiahable under 



section 63 of the United Provinces Excise 
Act IV of 1910 which provides as follows:— 
‘ Whoever, without lawful authority, has in 
his possession any quantity of any excisable 
article knowing the same to have been unlaw¬ 
fully imported, transported or manufactured 
or knowing the prescribed duty not to 
have been paid thereon, shall be punished 
with imprisonment for a term which may 
extend to three months or with fine which 
may e.xtend to one thousand rupees, or with 
both. The Superintendent of Police and 
the Sub-Inspsctor in charge of the City Police 
Station on information received, searched the 
house of Allahdad Khan and discovered there 
a mixture of cocaine and another drug. The 
accused was convicted by a Magistrate and 
sentenced to six weeks’ rigorous imprison¬ 
ment and a fine of Rs. 50. On appeal, the 
Additional fc'essions Judge held that the 
search of the accused’s house was illegal and 
that the absence of a search warrant was 
fatal to the case for the prosecution. He, 
therefore, acquitted the accused. The Local 
Government has appealed avainst the order 
of acquittal. It i.s doubtful whether the 
case is one which comes under the provisions 
of section 50 of the E.xcise Act, and we 
would have some hesitation in holding that 
the search was legal. Whether the search 
was legal or not, we have, however, the 
evidence of the finding in the accused’s house 
of a certain quantity of cocaine which is an 
excisable article under the provisions of the 
Excise Act for possession of which the 
accused had uo license. On the facts found, 
we are satisfied that the accused must have 
known that the cocaine had been unlawfully 
imported and that no duty had been paid on 
it. We allow the appeal, set aside the order 
of acquittal passed by the Additional Sessions 
Judge and restore the order of conviction. 
We reduce the sentence passed on the accused 
to the term of imprisonment already under¬ 
gone by him and we set aside the order of 
fine. We may add that we think that it was 
the intention of the Legislatnre that in a 
case under section 63, where it is necessary 
to search a house, a search warrant should be 
obtained beforehand. The fine, if paid, will 
be refunded. 

Appeal allowed* 
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In re NILK4NTH RAMCHANDR4 ROIKARNI, 

BOMBAY HIGH COURT. 

Okimenal Revision Application No. 341 

OP 1912. 

December 13, 1912. 

Present’. —Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re NILKANTH RAMCHANDRA 
KULKAHNf— Applicant. 

Crhnuud Procedure Code fAct T oj 1H98^ 88, 89 

_.4ccaj!<?(i abscond in'j — Proclanidfion—of 

property—Application for restoration—Period of Umita- 
tion—yfature of proof. 

Tlie adverbial plirase “within two years from the 
date of tiio attachment” in section 89, Criminal Pro- 
oodiire Code, qualifies not only tlio word “appears” 
but also the word “proves” which is connected with 
the word “appears” by the conjunction “and”. 

Under section 89, it is necessary tliat the proof that 
the accused person had not absconded should bo otter¬ 
ed or given within two years from the date of attacli- 
ment. 

It is not enough to sliow that the accu.sod appeared 
voluntarily or was apprehended or brought before the 
Court within that period. 

The section contemplates and requires proof that 
the offender did not abscond or conceal himself for 
the purpose of avoiding arrest, and that ho had not 
such notice of the proclamation as to enable him to 
attend within the time prescribed. 

Semlile.—]t is not necessary that the absconding 
accused should himself personally apply for the res¬ 
toration of his property. The application can bo made 
by any one on Ids bo’nalf if it satisfies the other re- 
(juiremonts of section 89. 

Criminal application for revision from an 
order passed by the Magistrate, first class, 
Belgaum, confirmed on appeal by the 
Sessions Judge of Belgaum. 

Mr. A. 0. Deasl, for the Applicant. 

JUDGMENT.— A complaint was, on the 
23rd February 1908, filed against the present 
petitioner under section 409, Indian Penal 
Code. On the following day, a warrant was 
issued for his arrest but was retained unserv- 
ed. On the 6bh June 1908, a proclamation 
was issued under section 87 of the Criminal 
Procedure Code re:iairing the petitioner to 
appear within forty days. On the 6th July 
1908, an order was passed by the Magis¬ 
trate for the attachment of the petitioner’s 
property. On the 24th September of 
the same year, tlie attachment was actually 
effected. On the 10th March 1910, the 
petitioner was arrested. He was convicted 
in July 1910 and sentenced to one year’s 
imprisonment. In June 1911, he came out 
of Jail and made an application for the resto¬ 
ration of his property which had been attached. 
The application has been refused on the 


ground that it was not made within two years 
of the date of attachment as required by 
section 89 ot the Code. 

From the Magistrate’s order refusing the 
restoration, an appeal was presented to the 
learned Sessions Judge who, however, has 
held that, although certain irregularities have 
crept into the proceedings, he could not inter¬ 
fere in the petitioner s favour. 

From this decision the present application 
is made to ns in revision, and three points 
only have bren taken by Mi. Desai on the 
petitioner’s behalf. In the first place, it was 
contended that under section 89 of the 
Criminal Procedure Code it was not necessary 
that the proof that (he accused person had 
not absconded should be offered or given 
witliin tw'O years from the date of the attacli- 
raent, hut all that was required to be done 
within that period was that the accused 
person should appear voluntarily or be appre¬ 
hended or brought before the Court. To this 
contention, however, we think tliat the plain 
grammatical meaning of the section is fatal. 
'SYe agree with the learned Judge below that 
the adverbial phrase within two years from 
the date of the attachment” must qualify not 
only the word ‘appears’ but also the word 
‘proves’ which is connected with the word 
‘appears’ by the conjunction and. 

Secondly, it was argued that it was not 
necessary for the purposes of the sec'ion that 
the absconding accused should himself per¬ 
sonally apply for the restoration of his pro¬ 
perty, but that the section was satisfied if an 
application was made within time by anyone 
on his behalf. In this respect the petitioner 
relies upon an applicatioii made on the 20th 
February 1910. by his wife and another 
application of the 7th June 1910. made by 
his uncle. It is, however, clear, we think, 
that neither of these applications can be read 
as satisfying the conditions of section 89. The 
wife’s petition was made before the accused’s 
arrest, and in it she merely prays that the 
attachment may be removed because she is 
seeking to discover the whereabouts of her 
husband. The uncle’s application, as we 
read it, was not an application made in the 
petitioner’s behalf, baton the uncle’s own 
account in order to safeguard a certain share 
of the property to which the uncle was lay¬ 
ing claim, lb is plain that neither of these 
applications falls within section 89 which 
contemplates and requires proof that the 
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offender did not abscond or conceal bitneelf 
for the purpose of avoiding arrest, and that 
he bad not such notice of the proclamation as 
to enable him to attend within the time 
specified. Those clearly are matters particu¬ 
larly within the knowledge of the absconding 
accused himself, and no attempt was made in 
either the wife’s or the uncle’s application to 
furnish such proof as the section demands. 
Mr. Desai suggested that the section did not 
require that any separate application should 
be made by the absconding accused; but if 
that is so, it is nonetheless essential that 
the absconding accused should appear and 
prove the facts referred to. In the present 
case, not only has he not proved them, but 
be has made no attempt or effort to prove 
them within the time allowed to him by law. 

Lastly, Mr. Desai appealed to us to excuse 
the delay by which the petitioner’s appli¬ 
cation had exceeded the legal period. We 
cannot, however, find any valid reason for so 
doing, since it is clear that the petitioner had 
ample opportunity after his arrest to urge 
and to prove his present claim if he had been 
minded to do so. 

No other point being taken, we must reject 
this petition. The Rule is discharged. 

Uule dischargeh 


ALLAHABAD HIGH COURT. 

Criminal REPeRSNOs No. 182 op 1913. 

February 28, 1913. 

Present: —Mr. Justice Banerji. 

BEHARI AND OTHERS—APPLICANTS 

versus 

EMPEROR— Opposite Partv. 

Criminal Procedure Code (Act V of 1898;, s. 107 — 
Security to keep peace—Boycotting servants of zemindar 
—No sujfficient ground. 

Whore tho tenants wore boycotting the servants of 
the zemindar but beyond that they were doing no¬ 
thing from which ic might be apprehended that they 
wore likely to commit a breach of the peace or dis¬ 
turb the public tranquility: 

Held, that the tenants were not liable to be bound 
down under section 107, Criminal Procedure Code to 
keep peace. ’ 

Reference made by the District Magistrate 
of Bulandshahar, dated 3rd February 1913. 

Mr, 0, 0. Dillon^ for the Applicants, 


The .hsistini nns'U Aivocite, for the 
Crown. 

JUDGMENT,—B^hari, .Ji Sukh and Ghan- 
shiam have baen ordered by a Magistrate of 
the first class to furnish security to keep the 
peace for a term of one year. The case has 
been referred to this Court by the District 
Magistrate under section 438 of the Code of 
Criminal Procedure with the recommendation 
that the order of the Magistrate referred to 
above be set aside. It appears that the three 
persons named above are tenants of Abdul 
Shakur Khan, ze>mndar. It was alleged on 
behalf of the zemindar that these persons 
were tenants holding under a lease, the term 
of which had expired and that they were not 
entitled to continue in possession of the hold¬ 
ing. The tenants, on the other hand, claimed 
that they have a right of occupancy and they 
refused to execute a fresh kahuliat in favour 
of the zernindir. The zemindar instituted 
proceedings in the Revenue Court for their 
ejectment. While these proceedings were 
pending, the three persons named above were 
called upon to furnish security to keep the 
peace. The Court would not havebaen justified 
in calling upon them to furnish security unless 
it was shown that they were likely to commit a 
breach of the peace or disturb the public tran¬ 
quility or do any wrongful act that might 
probably occasion a breach of the peace or 
disturb the public tranquility. The reasons 
given by the trying Magistrate for making his 
order are summarized in the order of the learned 

District Magistrate. Those reasons only show 
that the relations between the zemindar and 
the tenants are strained and that the tenants 
by lawful means are opposing the zemindar s 
efforts to obtain ejectment or to get a fresh 
lease. That is not a sufficient reason for 
ordering these persons to furnish security to 
keep the peace. The highest that is proved 
against them is that they are boycotting the 
servants of the zemindar, but it has not been 
stated in the evidence, part of which has been 
read to me, nor was it found by the trying 
Magistrate that they have done any act from 
which it might be apprehended that they 
were likely to commit a breach of the peace 
or disturb the public tranquility. Under 
such circumstauces, the Magistrate was not 
justified under section 107 of the Code of 
Criminal Procedure to order these men to 
furnish security to keep the peace. L there¬ 
fore, accept the recommendation of the learn* 
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ed District Magistrate and set aside the order 
of the Magistrate of the 6rst class, dated 
November 6, 1912, ordering Behary, Ji 
Sukh and Ghanshiam to furnish security for 
keeping the peace. 


MADRAS HIGH COURT. 

Criminai Revision Case No. 6 of 1912. 
Criminal Revision Petition No. 6 of 1912. 

August 2, 1912. 

Present: — Mr. Justice Ayling. 

KUNHAMBu —Petitioner—Accused 

versus 

EMPEROR —pROsacuroR. 

Criminnl Procedure Code (Act V of 1898^, s. 423 — 
Altering the conviction—Penal Code (.4c< XLV of 1800), 
8.-^. 183, 353, 

An Appellate Court has power under section 423, 
Criminal Procedure Code, to alter a conviction fiom 
one under section 3o3 of the Penal Coilo to ono under 
section 183, Indian Penal Code. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sub-Divisional Magistrate of Puttur in 
Criminal Appeal No. 43 of 1911, presented 
against the judgment of the Stationary 2nd 
class Magistrate of Kasargod, in C. C. No. 
293 of 1911. 

PACTS —The accused in this case was 
charged under section 353, Indian Penal Code, 
under the following circumstances. The 
accused was a defaulter, in arrear of hist due 
from him. The complainant, under orders 
from the Tahsildar, went with a demand 
notice to the defaulter’s house. He was 
absent and his goods were attached amongst 
which was a bullock. The bullock was 
tied with a rope and was being led when 
the accused and a few others oarue that 
way. The accused cut the rope that tied 
the bullock and beat one of the men. He 
further said that the bullock bad already 
been attached by ar. ameen in pursuance 
of the District .Munsif’s order and wss 
made over to him for safe custody and 
hence he would not allow it to be distrained. 
The 2Qd class Magistrate found the accused 
guilty under section 353, Indian Penal Code, 
and sentenced the accused to pay a fine of 
Rs. 100. On appeal, the Sub-Divisional 
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Magistrate found that the accused resisted 
but disbelieved the story about the blow. 
He said:—‘The facts, in ray opinion, con¬ 
stitute an offence under section 183, Indian 
Penal Code, and I, therefore, alter the 
finding to one of guilty under that section, 
and reduce the fine to Rs. 50.’ The accused 
filed a revision in the High Court on the 
ground that the finding under section 183 
was unsustainable in law. 

Mr. K. P. Lakshmana Eow, for the Peti¬ 
tioner. 

ORDER.—The facts proved justify a 
conviction under section 183, Indian Penal 
Code, and it cannot, in my opinion, be said 
that the Deputy Magistrate exceeded his 
powers under section 423 of the Code of 
Criminal Procedure in altering the convic¬ 
tion from one under section 353, Indian 
Penal Code, to one under section 183. But 
the circumstances of the case are such as 
to call for no more than a nominal punish¬ 
ment. Petitioner was in possession of the 
bullock in pursuance of an attachment of a 
competent Civil Court, and had given a 
mnc^nlika for its production when required. 
He was not justified in resisting the vogrnni 
who was acting in obedience to a legal order 
of the Tahsildar ; but his resistance appears 
to have been unaccompanied by violence and 
to have been much exaggerated by the 
piosecution. 

The conviction will be confirmed but the 
fine reduced to Rs. 3 (three); tlie excess paid 
will be refunded to petitioner. 

Flue rcducel. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 72 of 1913, 

February 15, 1913. 

Present: —Mr. Justice Tudball. 

HIRA LAL— Accused —Applicant 

versus 

EMPEROR— Opposite Partv. 

JurUdiction—Mngiiitrate'A power to trij case after 
having made over charge of his duties to his successor. 

A Ma"i3trfito has no jurisdiction to try a case after 
having made over cluirgo of his duties to his succes- 
8or. 

Criminal levision from an order of the 
District Magistrate of Muttra. 

Mr. S. K. Dar, for the Applicant. 

The Assistant Oovernment Advocate^ for the 
Crown. 
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JUDGMENT.—The applicaot in this 
case and in the connected Case No. 73 of 
1913, is a person who was a complainant 
in one c-ise and an accnsed person in the 
other cross-case in the Coui t of a Magistrate of 
the second class ol Tahsil Chhata in the Muttra 
District. The cases were instituted in Sep¬ 
tember 1912 and on October 2lst, 1912, the 
Magistrate in this case examined certain 
witnesses for the defence and convicted the 
applicant. The cross-complaint made by the 
applicant was also dismissed by the Magis¬ 
trate. Hira Lai appealed to the District 
Magistrate and in the grounds of appeal 
distinctly raised the plea that the trying 
Magistrate, having made over charge of his 
duties on October 19th, 1912, had no juris¬ 
diction to try the case on October 2l8t, 1912. 
The appeal was dismissed without one word 
in relation to this ground of appeal. Hira 
Lai has come to this Court in revision 
and the plea taken is that the Magistrate 
had no jurisdiction on October 2l3t to 
hear and decide the case. There are records 
before me which show clearly that the 
Tahsildar was relieved on October 19lh by his 
successor, Pandit Shiam Narain, who had 
returned from privilege leave and had 
been directed by tlie Collector to take over 
charge on October 19th. In these circum¬ 
stances, it is quite clear that Muhammad 
Yawar Husain, the Tahsildar, who decided 
the case, had no jurisdiction and his order 
is absolutely ultra vires in both cases. I 
allow the application, set aside the con¬ 
viction and sentence and direct that the 
case be tried de novo by some Magistrate 
competent to try it, whom the District 
Magistrate may appoint for the purpose. 
The fine, if paid, will be refunded. 

Petition allowed. 


ALLAHABAD HIGH COURT. 
Chiminal Appeal No. 31 cp 1913. 
February 5, 1913. 

Present: —Mr. Justice Tudball. 
MAKBUL HUSAIN and anctbeb— 

Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1698), 3 . 35_ 

Concurrent sentences—Conviction at two separate trials 
by different Courts, 


A Sessions Judge has no power to order a sentence 
passed l>y him to run concurrently with the sentence 
passed by another Court in some another trial. 

Criminal appeal from an order of the 
Sessions Judge of Meerut. 

JUDGMENT.—The appellants, Makbul 
Husain and Ikramullah, have been convicted 
under section 232 of the Indian Penal Code 
of having made counterfeit coins, to wit, one 
anna pieces, and have been sentenced to 
seven year^’ rigorous imprisonment each 
including three months’ solitary confinement. 
The Judge and the assessors were 
unanimous in their verdict. I have been 
carefully through the evidence and can find 
no reason to arrive at any other conclusion 
than that the accused were caught red 
handed in the commission of the offence. In 
view of the prevalence of this class of offence 
the sentence impo.sed is not excessive. After 
signing his judgment the learned Sessions 
Judge wrote the following order: — 

'Tn Makbul Husain’s case the sentence 
will be concurrent with the sentence he is 
already undergoing.” It appears that Makbul 
Husain had been convicted before the trial 
of the present case of an offence under the 
Arms Act by some other Court. Section 35 
of the Code of Criminal Procedure does uot 
apply, as he had not been convicted at one 
trial of two or more distinct offences, and it 
was not in the Judge’s po.ver, therefore, to 
order that the second sentence should run 
concuriently with the sentence passed by 
another Court in another case. If the learned 
Judge had wished to take the other sentence 
into consideration, he could have done so by 
imposing a lesser sentence in the case before 
him; but as the two offences were very 
distinct and separate, I see no reason why 
Makbul Husain should not serve the fol 
sentence imposed on him in the present oaae- 
So much of the lower Court’s order, therefore, 
as directs that the sentence in the preseo 
case should be concuirent with the sentence 
in the case under the Arms Act, is set asid^- 
In other respects, the appeal is disnuissed. 
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Appeal from the Allahab.ad High Court. 
Appeal No. ll-i op 1911. 

March 17, 1913. 

Present: —Lord Atkinson, Lord Moulton, 

Sir John Ed {?0 and Mr. Ameer Ali. 
MOHAN LALJI and another—Appellants 

versus 

TIKAIT SRI GORDHAN LALJI 
MAHARAJ and others — Uespondentb. 

Hindu, /.flio—Sheb.iitsliip —Bnllavnchnnja Gossnin 
iemple—^yhciher debtUtor property — 0 / 
U’ovaTu'p fls evj'(i<?nce—Sliebaitship vested in heirs of the 
founder—Daughter of Ballavacharya Qossnins married 
to Bhats and Bbat girls marrie I to Billnvacharya 
Qossains of the Gossain kul— Daughter’s sons not of the 
kul. 

In detorniinin" wliethcr certain property in suit 
is debutter, and not tlio private property of an in¬ 
dividual, tbo performance of worship in accordance 
with the rites of the sect for whoso benefit it is 
held, may bo treated as good ovidonce of dedication. 

According to Hindu Law when tho worship of a 
thakocr has been founded, tlie shehaitship is held to ho 
vested in tho heirs of tho founder, i!i default of evi¬ 
dence that lie has disposed of it otherwise, or thcro 
has been some usage, course of ilealing, or some cir¬ 
cumstance to show a different modo of devolution, 
provided, of course, tliat tho devolution in tlio or¬ 
dinary line of descent is not inconsistent with, or 
opposed to, the purpose tho founder had in view in 
establishing tho worsliip. 

Whilst tiio daughters of tho Ballavacharya ftossains 
married toBhat liusbands continued to livo in their 
father’s houses and remain within their father’s 
kul, their sons do not acfjuire that status, tluis the 
sons of daughter.^ being Bliat, not belonging to tho 
Gossain kul, aro debarred from taking part in tho 
ministrations at tho Gossain tem{)les for the benefit 
of the worshippers. 

Bhat girls, however, married into tho Gossain kul 
receive tho mantras for tho purposes of initiation and 
become thencefo’th members of that kul. 

Oosaami Sree Qreedhariji v. Hanianlolji Oossami, 
16 I. A. 137; 17 C. 3, referred to and explained. 

Appeal from a judgment and decree of the 
High Court, dated February 28th, 1910*, 
affirming those of the Judge of Small Cause 
Court of Agra, dated August 6, 1907. 

FACTS.—The facts of the case are men¬ 
tioned in their Lordships’ judgment. 

Messrs. De Qruyther, K. 0., and Poss, 
K. 0., on behalf of the Appellants, contended 
that the temple was founded by Muttinji and 
the appellants who were heirs-at-law of the 
founders were entitled to hold the office of 
shebait. The appellants were wrongly re¬ 
quired to prove that sons of daughters suc¬ 
ceeded. No custom excluding sons of daugh- 


•See Mohan Dilaji v. Madhsudan Lala, 6 lad. Gas. 
77i 7 A. h. J. 430; Z'Z A. 401— 


ters was in fact proved. On the contrary it 
\Yas proved that they succeeded. The 
custom of succession applicable to the Tikait 
temples of the Ballav Kul Goswarai had no 
relevancy to the question at issue. 

[Lord Moulton-. You claimed it was his 
property, but it was tlie property of the 


idol]. 

[Lord Moulton: Variation from custom 
cannot prove what custom applies. It may 
only shift the burden of proof]. 

[Lord Atkinson: Cu.stom settles it which 
may be in accordance witli Hindu Law]. 

Reference was made to Raid Mutfu 
Ramalinga Setupati v. Perianayagam Pilldi, 
(1) and Srinidti Juvokee D<xbi v. Sri Qopil 
Achnryia (2). 

Sir R Richard and Rube, appeared for the 
Respondent, but were not called upon to 


reply. 


JUDGMENT. 


Mr. Ameer Ali.— The dispute in this case 
relates to the shehaitship of a Hindu temple 
belonging to the Ballavacharya Gossains 
situated at a place called Jatipura in the 
Muttra District of the United Provinces 
of India. 

The Ballavacharya cult, in reality an 
off-shoot of Vaishnavism, was founded in 
the 16th century of the Christian Era by 
one Ballavacharya who is usually designated 
among his followers and disciples as Maha 
Pirbhuji. He and his descendants, who 
constitute the Bullavacharya Gossain kul, 
are held in great veneration by the members 
of the sect and regarded as the incarnation 
of the famous and favourite Hindu deity, 
Krishna, whom in common with other 
Vaishnaus (Vishnuvites) they worship. 
The cult established by Bullavacharya differ¬ 
ed in several particulars from the practices 
in vogue among other votaries of Krishna 
the principal point of difference consisting 
in the fact that he repudiated the practice 
of celibacy and asceticism practised by tho 
other Gossains. 

The Bullavacharya Gossains, in other 
words the descendants of Bullav, po.ssess 
several principal temples, each of which is 
presided over by a member of his kul or 
family, who is styled a Tikait. 

The defendant Gordhan Lalji is in posses¬ 
sion of one of the most important of these 

(1) I I. A. 209 at p. 228. 

(2) 10 I. A. 32 at p. 37; 13 C. L. R. 30; 9 C. 706 
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temples, if not the most important, which 
is sitnated at Xathdwara in Odeypore State. 

In order to make the contentions of the 
parties intelligible, it is necessary to state 
in this connection certain admitted facta 
relating to the customs and usages in vogue 
among the Bellavacharya knl. 

In the hrst place the Bullavacharyas do 
not intermarry in their own kul, as the 
members belong to the same gotra. They 
take wives from among the Bhats, a well- 
known Brahmanical caste, and marry their 
daughters to Bliats. 

In tlie Bullav9cliarya Gosaain temples 
besides tbe principal imase, which is directly 
or indirectly a presentment of Krishna there 
are subsidiary images not enjoying the same 
worship or veneration but nevertheless 
regarded as representations of Krishna 
They are almost invariably images of one’ 
or other of the descendants of Maha Pirbhuji. 

Another fact necessary to bear in mind 
18 that the ministrations in the Bullavacharya 
temples are entirely in the hands of the 
direct descendants of the founder, and the 

Gossaius of his hul are the preceptors of 
the cult taught by him. 

The temple which forms the subject-matter 
of dispute lo the present case is stated to 
have been built about the time of the Indian 

^ descendant of 
ijullav and thus a member of his kul The 

worship he set up in this new temple was 

of the image of Sri Madan Mohunji, which 

brought from the 
Tikait defendants temple at Nathdwara. 
This was one of the subsidiary images that 

were worshipped there along with the prin- 
cipal deity. ^ 

Muttnji remained in possession of the 
temple built by him and of the worship 
performed there until his death in ISS'l 
He left a widow, Satbinda Bahuji, and 
two daughters, ilusarnmat Ganga Beti and 
GordhanaBeti After the deatlfof M^ttu^ 

carried on the worship 
until 18S8 when she died, and the charge 

of the temple devolved on Ganga and 
Gordhana. Ganga died in 1896 and n 
dhana in 1902. Both Ganga and Gordht" 
were “arned according to the custom of 
the sect, to Bhat husbands-aud their sons 
are accordingly called Bhats. The 

Mohan Lalji and Gordhan Laiji are th ’ 
eons of Ganga, whilst the defendan’t, Madhu! 


Sudan Lala, is the surviving son of Gordhana, 
and Damodar Lala is her husband. 

On the death of Gordhana, these two, 
together with Anrudh Lala, another of her 
sous, who was alive ab the time, appear to 
have taken possession of the temple. In 
190-t a suit was instituted by the defeodaut, 
Tikait Gordhan Lalji, against Damodar and 
his two sons to establish his title to the 
Shehattship^ and for possession of the temple. 
Tliis suit was referred to arbitration, and 
an award w.is made in his favour under 
which he obtained possession. 

During the pendency of that suit, the 
plaintiffs, the sons of Ganga, brought the 
present action against Damodar and his 
two sons for joint possession of the temple 
and its appurtenances. On the 25th of 
August 1905, Tikait Gordhan Lalji was 
added as a defendant to the suit of Musam* 
mat Ganga’s sons. 

The plaintiffs’ claim against Gordhan 
Lalji is for ejectment; whilst against the 
other defendants it is for joint possession. 
They allege that Jlnttuji, their maternal 
grandfather, was the owner of the temple 
with all its appurtenances; that on his death 
his widow came into possession of the same 
by right of inheritance; and that upon her 
death their mother and their aunt “became 
the owners of the temple.” And they 
claim to be entitled on the death of Gordhana 
to joint possession with her husband and 
sons to an equal share as “owners.” It 
will be noted that they base their right 
on the ordinary right of inheritance under 
the Hindu law. 

The Tikait, the real contesting defendant, 
denied the title put forward by the plaintiffs. 
He urged that the temple was not the 
personal property of Muttuji and that the 
right of inheritance did nob attach to it- 
He further alleged that according to the 
custom in force among the Bullavacharyas 
daughters’ sons did not belong to their kul 
and were debarred from taking part in 
the ministrations at the temple for tbe 
benefit of the worshippers , and he claimed 
that as a collateral relative of Muttuji in 
the male line he was entitled to succeed 
him as Shebait. 

He also alleged that the temple was built 
by Muttuji on land belonging to his (the 
defendant’s) father with his permission and 
that on Mattuji’s death without leaving any 
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lawful heir the right to the posseaaion devolve! 
on him by virtue of an agreement eiocnted by 
Mattuji. 

On these respective allegations of the 
parties the trial Judge framed a number of 
issues, only four of whicli need attention. 
The second and third put in issue tl\e 
incapacity alleged by the defendant of 
daughters’ sons succeeding to their maternal 
grandfathers or taking patt in the worship 
at a Bullav temple. The fourth raised the 
question whether the property was dehuttnr. 
The fifth dealt with the claim of the defend¬ 
ant to succeed to the shebaitship by right of 
heirship to Muttuji. 

The Subordinate Judge, on an exhaustive 
review of the evidence, held on all ihe 
issues against the plaintiffs and accordingly 
dismissed the suit. His decision has been 
affirmed on appeal by the High Court of 
Allahabad. 

From the decree of the High Court the 
plaintiffs have appealed t) His Majesty in 
Council. They, or rather their advisers, aban¬ 
doned, if not in the first Court certainly in the 
High Court, their contention that the temple 
in suit with the appurtenances formed c-he 
private property of Mattuji subject to the 
ordinary law of inheritance. In the High 
Court the case was discussed and decided 
on the admission of the plaintiff's Counsel 
that the property in suit was dehuttnr. In 
fact, in their Lirdships' judgment, the 
evidence left no room for the opposite on- 
tention, for, apart from positive testimony 
directly bearing on the point, the performance 
of the worship in accordance with the rites of 
the seot for whose benefit it was hel I raiy 
be treated as good evidence of dedication. 
That being so, the ordinary rule of Hindu 
Law relating to the descent of private pro¬ 
perty is not applicable to the particular right 
in controversy in this case. 

Stress, however, is laid on the principle 
enunciated in Gossitni Sri Girdharji 
V. Rorn'inlalliee Oosianxi (3), where Lord 
Hobhouse, delivering the judgment of this 
Board, said as follows: — 

‘'According to Hindu law, when the 
worship of a Thakoor has been founded, 
the shebaitship is held to be vested in the 
heirs of the founder, in default of evidence 


that he has disposed cf it otherwise, or 
there has been some usage, course of dealitjg, 
or some circumstances to show a different 
mode of devolution.” 

This rule must, from, the very nature of the 
right, be subject to the condition that the 
devolution in the ordinary line of descent 
is not inconsistent with or opposed to the 
purpose the founder had in view in establish¬ 
ing the worship. This qualification is in 
fact covered by the w’ord.s used by Lord 
Hobhouse. 

Starting from this point, the first question 
to determine is whether the plaintiffs suing 
for the joint exercise of the right of shebait- 
ship to the temple in suit, have established 
their competency for the office. The duties 
which are imposed on the person in charge 
of the temple and of its worship are to be 
found very comprehensively set forth in 
Professor Hayman Wilson’s ‘ Religious Sects 
of the Hindus.” Botli the Courts in India 
have found that the plaintiffs, being Bhats, 
and not belonging to the Gossain ktd, cannot 
perform the diurnal rites for the deity 
worshipped by the sect; they cannot wash, 
dress or adorn the image or perform the 
arti (one of the most important rites) which 
seems to consist in waving the light before 
the image of the deity. They cannot touch 
the food offerings placed before the idols, 
which are afterwards distributed among the 
Vaishnav votaries. Nor can they communi¬ 
cate the Mantras to the disciples for purposes 
of initiation. It is to be noted in this 
connection, that whilst the daughters of the 
Bullav Gossains married to Bhat husbands 
continue to live in their fathers’ houses and re¬ 
main within their fathers’ ktd, their sons do 
not acquire that status; as sons of Bhats they 
are Bhats, and not Bullavacharya Gossains who 
are by virtue of their descent entitled to act 
as minister of the cult established by Bullav 
Maha Pirbbuji. 

Another fact is equally clear on the 
evidence that Bhat girls married into the 
Gossain kul receive the Mantras and become 
thenceforth members of the kul. It is 
not surprising, therefore, that after Muttuji’s 
death his widow and daughters remained in 
charge of the temple and its worship. But 
to allow the plaintiffs’ claim to an admittedly 
Bullav temple, where the rites are performed 
according to Bnllav ritual which, it is clearly 


(8) 16 1. A. 137; 17 c. 3. 
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established they cannot perform, would, in 
their Lordships’ judgment, defeat the purpose 
for which the worship was established. 

In an action of ejectment the conclusion 
at which their Lordships have arrived would 
be sufficient for the affirmance of the decree 
appealed against dismissing the plaintiffs’ 
suit. 

But their Lordships are of opinion that 
the Tikaib defendant has succeeded in estab¬ 
lishing an independent title of his own 
to the temple in suit. He appears to be the 
nearest male relative of Muttuji, both being 
descendants of two full brothers; there can 
be little doubt, also, that the image installed 
at Jatipura was brought from his temple at 
Nathdwara, and that the worship founded 
by Muttuji was an offshoot of the worship 
in Nathdwara. The temple, again, was built 
on land belonging to the Tikait defendant, 
with the permission of his ancestor, who held 
the office of Tikait at the time. 

It seems to their Lordships that apart from 
the statements contained in Muttuji’s letter, 
on which the defendant relied in his written 
statement, he has a clear title, according to 
the customs and usages of the Bullav hul^ to 
the shebaiiahip of the temple in suit. 

On the whole their Lordships are of opinion 
that the judgment and decree of the High 
Court are right, and that this appeal must be 
dismissed. And they will humbly advise 
His Majesty accordingly. 

The appellants will pay the costs. 

Appeal dismiaaed. 

Solicitors for the Appellant : Messrs. 
Barrow^ Bogera Nevill. 

Solicitors for the Respondent : Messrs. 
Watkins tV Hunter. 


PRIVY COUNCIL. 

Appeal from thr Judicial Commissioner’s 
Court op Oudh, Lucknow. 

Appeals Nos. 68, 69 and 70 of 1912. 

March 14, 1913. 

Present :—Lord Atkinson, Lord Moulton, 
Sir Jhon Edge and Mr. Ameer Ali. 
ThaJcur BASANT SINGH— Appellant 

versus 

MAHABTR PERSHAD —Respondent. 

Practice—Point appearing on the Jnce of documents 
and raised—Privy Council hound todecide—Plaintiff in 

ejectment suit must recover on the strength of his oicn 

title—Agreement forming foundation of plaintijff's title _ 

declaring him merely partner and entitled to possession 


only in case of success of contemplated Itiigaiion — 
Xo present right to possession—Suit for ejectment must 
fail. 

Tlieir Lordsliips of the Privy Council are bound 
to<lccide a vital point appearing on the very face of 
the written proofs of the parties, and plainly raised 
in the pleadings, notwithstanding the fact that it 
was not much discussed or not at all discussed on 
tho hearing of tho appeal before tho Court from 
w’lich tho appeal to llis Majesty was matlo. 

A ]>laintifF in an action of ejectment must recover 
on tho sti ongth of his own title, not by tho weakness 
of his adversary’s. 

\Vhere an agreement forming the basis of the 
plaintiff’s title provides tliat lie should merely bo a 
partner, or co-owner with tho other party to the 
agreement in a certain undivided fraction of tho pro¬ 
perty in dispute, and that in case of success in the 
contemplated litigation in respect of tho said property 
ho should become entitled to Uio proprietary posses- 
.siou of the .said fraction, a present right to the pos¬ 
session of a share in the property is not conferred 
and hence a suit for ejectment would bo incompetent 
before tho successful issue of tho contemplated litiga¬ 
tion. 

Ijola Achal Ram v. Knzim Husain Khan, 32 I. A. 
113, 9 C. \V. N. 477; 15 M. L. J. 197; 27 A. 271; 8 0. C. 
155 (P. L'.), distinguished. 

Consolidated appeals from the judgments 
and decrees of the Court of Judicial Com¬ 
missioner of Oudh, dated the 19tli of March 
1909 and the 29th of March 1911,* partly 

affirming and partly reversing the judgments 
and decrees of the Court of Subordinate 
Judge of Partabgarh, dated the 22nd of July 
1603, and a judgment and decree of the 
District Judge of Rai Bareli who had partly 
affirmed and partly reversed a judgment and 
a decree of the Subordinate Judge of Partab¬ 
garh, dated the 22nd of July 1908. 

FACTS.—A certain estate in the village of 
Lohangpur in Partabgarh was owned by two 
joint Hindu families, the respective heads of 
which were two brothers, Biuda Sewak and 
Ram Persad. By two deeds of January 2, 1900, 
and October 3, 1901, Binda Sewak purported 
to sell the share appertaining to his branch 
of the family to Basant Singh, the appellant. 
Ram Persad, thereupon, as a co-sharer 
brought suits for pre-emption and obtained 
decrees thereon. Then, Ram Persad dealt 
or purported to deal with the whole estate 
as follows: By a deed dated June 4, 1903 , and 
by two other deeds of August 3, 1903, an 
November 8, 1905, he sold a certain pro- 

poi'tion of the whole estate to Basant Sing^ 
and by a deed of February 4, 1907, he mort¬ 
gaged the remainder of the eaid estate or 

• See ilahabir Prasad v. Basant Singh, 12 Ind. Caa* 
347j 14 O. C. 299.—Ed. 
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^5 years for Rs. 12,000. Sheopal and 
Chandra Bhakan, sons of Binda Sewak, 
questioned the alienation by Binda Sewak as 
being without necessity and not binding 
upon them. Bhopal, a grandson of Rim 
Persad, claimed his ancestral property ques¬ 
tioning the alienation by his grandfather. 
Being without funds they entered into an 
arrangement with ilahabir Prosad who was 
to finance them in the legal steps they in¬ 
tended to take in return for a certain pro- 
portion of the ancestral property in the 
event of their success. Later on they I’e- 
tired from the case under section 375 of the 
Code of Civil Procedure. Mahabir Prosad, 
who was joined as a plaintiff, was left to 
prosecute tlie suit single handed. The Courts 
in India had allowed the claims of Mahabir 
Prosad against which the present appeal was 
preferred to the Board. 

Mr. De Omylher^ K. G. (with him Mr. 
Dtihe), on behalf of the Appellant, contended 
that the respondent was not competent to 
carry on the litigation after the withdrawal 
of principal plaintiff, who had farther to 
prove that alienation was not binding upon 
them and that it was for immoral purposes. 
The alienations made by the manager of a 
Hindu family for an adequate consideration 
were binding upon the plaintiffs. 

Mr. LowndeSy for the Respondent, contended 
that the mortgages of the different parts 
of the property in suit, which are relied upon 
by the appellant, were not within the com¬ 
petence of the petsons by whom they were 
made and were not binding upon the respond¬ 
ent. The sales were not made for family 
necessity or for discharging antecedent debts. 
The respondent is further entitled to 
recover the property on payment of the sums 
alleged to have been advanced by the appel- 
lant. 

Reference was made to Chandra Deo Singh 
V, Mata Prasad (1), Lola Achal [tamv. Raja 
Katim Hussain Khan (2). 

JUDGMENT. 

LoiiU Atkinson. —These are three consoli¬ 
dated appeals from three decrees of the 
Court of the Judicial Commissioner of Oudli, 
the hrst dated the 19th of March 1909 
and the other two the 29fch of March 1911. 

By the first of these, certain decrees of 

the Subordinate Judge of Partabgarh, dated 

(1) 1 Ind. Gas. 470; 31 A. 176; 6 A. L. J. 263. 

(2) 32 A. I. A. 113; 9 G. W. N. 477; 15 M. L. J. 
197; 27 A. 271; 8 O. C, 166. 


the 22Qd of July 190S, were in part affirmed 
and in part reversed, and by the two 
latter a judgment and decree of the District 
Judge of Rae Bareli, dated tiie 5th of 
February 1910, was also in part affirmed and 
in part reversed. 

By this decree of the 5tli of February 
1910 a previous decree of the same Sub¬ 
ordinate Judge, dated the 3rd of August 
1909, was in part affirmed and in part 
reversed. 

The facts out of which all this litigatiou 
has arisen are shortly as follows 

A certain estate iu five villages in the 
Partabgarh District was owned by two joint 
Hindu families, the respective heads of which 
were two brothers Binda Sewak and Ram 
Perehad, the share of the said Binda Sewak s 
branch being 7 annas 2 pies and that of 
Ram Pershad’s branch 8 annas 10 pies. 

A geneological table set out iu the res¬ 
pondent’s case, the accuracy of which is 
not disputed, shows of what members these 
two families were composed : — 

MADIIO, 


Bitula Sewak, Kam Pershad, 


Sheopal, Chandra Bhii1<an. 

Bajrang Singh 

r I ^ 

Bijai Bahadur. Bhopal. Kiighubar 

The persons whose names are printed in 
italics are plaintiffs in the two suits, num¬ 
bered 548 and 549 of 1907, in which the 
decrees appealed from were respectively 
made, namely, Sheopal Singh and Chandra 
Bhukhan Singh in the first, and Bhopal 
Singh in the second. In each of these 
suits one Mahabir Pershad, nat a merabar 
of either family, but claiming au interest 
in portions of the joint family property 
under certain agreements, was joined as a 
plaintiff. 

By two deeds, dated respectively the 2Qd 
of January 1900 and 3rd of October i9Jl, 
Binda Sewak purported to sell to Basanfc 
Singh (the appellant) his share of the joint 
family property. 

Thereupon Ram Pershad, as co-sharer in 
the family estate, instituted two pre-emption 
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suits io respect of these t^vo sales, and 
obtained decrees therein. He, sabseq iently, 
by deeds dated the 4th of June 1903 and 
3rd of August 1903 respectively, purported 
to sell and convey to the same Basaut Singh 
(the appellant) the share of the property the 
rignt to which he had thus acquired by pre¬ 
emption, together with all bat a 6-anuas 
share of his own share of the family property. 
In addition he, by deed dated the 4‘h 
February 1907, mortgaged this latter G-annas 
share to the same Basant Singh to secure a 
sumofRs. 12.C00. The mortgage was a 
possessory mortgage for a period of 25 years. 
Sheopal Singh, Chandra Bhukhan Singh and 
Bhopal Singh determined to impeach all 

these dealings with the joint family proper¬ 
ties as being, on several grounds, void 
according to Hindu Law. bub they had no 
money to meet the cost of litigation. 

Two agreements, both dated the 25th of 
April 1907, were accordingly entered into 
between them and Mahabir Persbad, the 
one by Sheopal Singh and Chandra Bhukhan 
Singh jointly and the other by Bhopal Singh, 
They are practically identical in terms 
They provided that Mahabir Pershad should 
m each case finance the contemplated litiga- 
tion on certain terms to be presently consi- 
deied in detail. 

Two actions were accordingly instituted 
^ the Court of the Subordinate Judge of 

Partabgarh, the first on the 10th of August 
1907 in which Sheopal Singh, Bhukhan 
bingh, and Mahabir Pershad were plaintiffs 
and Basant Singh, Binda Sewak Singh, and 
Ram Pershad defendants, praying for “a 
decree for proprietary and actual possession 
of 4 annas 9 pies 6 2/3 karants under pro- 
pnetary share” in five villages therein named 
and for Rs. 1 704-14 9-33/36 mesne profits, 

In other words, it was an action of ejectment 
and for recovery of mesne rates. 

Singh and 

Mahabir Pershad were plaintiffs, and Ram 
Pershad and his grandsons Bijai Bahadur 
bingh and Raghubar Singh defendants. The 

relief claimed was similar, namely, to recover 
possession of one-sixth of the property 

conveyed away by Ram Pershad by the three 
deeds already mentioned. 

ft, ^ ‘P ‘t'P effect 

that Mahabir Pershad was not ontitled to 

recover possession. That point was thus 


distinctly raised. Both suits were contested, 
and both heard together. 

The principal defendant in the first suit, 
by deed dated the 22nd of April 1903, 
compromised with the two principal plaintiffs 
in that suit, namely, Sheopal Singh and 
Chandra Bukhan, The deed provided, 
amongst other things, that the claim of 
these plaintiffs to recover the possession of 
the lands mentioned should be dismissed, and 
their claim for mesue profits rejected. This 
deed was filed in Court, and on an application 
made under section 375 of the Code of Civil 
Procedure, the suit was dismissed as against 
these plaintiffs. A similar compromise was 
entered into in the second suit with Bhopal 
Singh, and that suit was similarly dismissed 
as against him. Mahabir Pershad thus 
became the sole plaintiff in both suits. His 
claim to recover the possession of the shares 
of the property mentioned in them respec¬ 
tively thus rests entirely upon the agree¬ 
ments he so entered into with ihese plaintiffs. 
Even if all the impeached deeds were abso¬ 
lutely valid he would not be entitled to the 
relief he claims unless these agreements 
conferred upon him a right to recover 
possession of the undivided shares of these 
villages of which he seeks to recover 
the possession. The agreements thus become 
the foundation of his title. Until their true 
construction and the nature of the rights they 
confer have been determinfd, it is irrelevant 
to consider the question of the validity or 
invalidity of the deeds. The other is the 
prelimiuary question, and it has not only 
been raised, but actually ruled upon by the 
Subordinate Judge in his judgment delivered 
upon the 22Qd of July 1908. In the last para¬ 
graph but one of this he, when dealing with 
the seventh issue, said: *'The sait, however, 
cannot fail altogether, as was contended by 
defendant No. 1. Plaintiff No. 3 has acquired 
an interest as to half the property.” This 
seveuth issue ran thus: “To what relief, if 
any, are the plaintiffs entitled?” Owing to 
the compromise, that issue came to mean 
to what relief is the third plaintiff, Mahabir 
Pershad, entitled? And the last of the 
reasons stated in the appellant’s case lodged in 
these appeals is that the respondent, Mahabir 
Pershad, is “not entitled to possession of the 
property in suit or to any other relief. 

It may well be that this question, though 
raised, was not much disonssed, or DOt 
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all discussed on the hearing of the 
appeals before the Court of the Judicial 
Commissioner, but since the point arises on 
the very face of the documents on which 
the plaintiff’s case is founded, their Lordships 
think they are bound to decide it. It 
■would be quite impossible for them to advise 
His Majesty to grant to a litigant relief to 
which they were of opinion he was not 
entitled, simply because those concerned for 
the parties in the cause abstained from 
discussing in the Court from which the 
appeal to His Majesty had been taken a 
vital point plainly appearing on the very 
face of his written proofs, and plainly raised 
as this point, has been in this case. 

As the two agreements are practically 
identical in terms, it will be sufficient to 
consider one of them. 

It is elementary law that a plaintiff in an 
action of ejectment must recover by the 
strength of liis own title, not the weakness of 
his adversary’s. 

What may be the rights or interests, 
if any, which the plaintiff may have under 
these agreements in the subject-matter of 
the suit are irrelevant considerations if he 
has not a right to the possession he seeks to 

recover. 

The primary question for decision, there¬ 
fore, is, did the agreement in the first action 
confer upon Mahabir Pershad at the time that 
action was instituted a then present right to 
that possession? There is no suggestion that 
if he had not the right then he has since 

acquired it. 

The provisions of the agreement setting 
forth the conditions upon which it was 

entered into, relevant on this point, run as 

follows:— 111 t 

”1. That in the share of each declarant 

amounting to 2 annas 4 pies and 13j karant 

Mahabir Pershad will be a co sharer of one- 

/ta//s/mz-e, and the remaining one-half share 

will belong to us, the declarants, as follows: 

Sheopal Singh 2 annas 4 pies 13j karant 

share. 

Chandra Bhukhau Singh 2 annas 4 pies 

13j karant. . 

“2 We, the declarants, and Mahabir Per- 

shad'will be bound by the following con- 
ditions:— 

“(a) That Mahabir Pershad will bear 
the entire expenses in connection 


with the suit from the original 
Court to the Court of Appeal 
from his own pocket in the way 
he pleases, and if the opposite party 
prefer any appeal then Mahabir 
Pershad will have to defend the 
appeal also with his own costs. 

“(b) That in case of sttccess Mahabir 
Pershad will be entitled to proprie- 
tarij possession of the share entered in 
paragraph 1 of this document or 
one-half of the share which may be 
decreed, and it will be at the 
pleasure of Mahabir Pershad either 
to keep bis share joint or to have 
it partitioned. But during the 
period of jointness he will have 
all rights of making collections 
and management of the zemindari 
share decreed, 

“(c) That Mahabir Pershad will remain 
a co-sharer and proprietor like 
ourselves in all the sir and khudkasht 
lands and all zemindari rights re¬ 
lating to the zemindari share like 
ourselves, and we will have no 
right to keep separate possession 
over any sir and khudkasht land, nor 
will we raise any plea as to ex¬ 
proprietary right.” 

In the view of their Lordships these pro- 
visions did not confer upon Mahabir Pershad 
a then present right to the possession of any 
share in the property the subject-matter of 
the suit. That right would arise, if at all, 
only when success in the contemplated 
litigation had been achieved. Success has 
not been achieved. By the agreement it was 
contracted that up to that time, at all events, 
he, Mahabir Pershad, should merely be a 
nartner or co-owner with his co-plaintitis in 
a certain undivided fraction of the property 
mentioned in the Brst of its paragraphs. 
There was no present grant or assignment 
to him of any separate share or jraohon o 
the property divided or undivided. At best 
the contract only amounted to this, that in 
a certain future event he should become 
entitled to the proprietary possession of a 
certain undivided fraction of it, and then 
have the right to have that fraction parti- 

*^°The oaseof Lala Arhal Ram v. Baja Razim 
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Hussain Khan (2) is wholly different from 
the present. There the .sole owner of 
ceitain lands, who had already sold one- 
half of them, eiecated a deed of sale in 
which it was set forth that “he has 
sold half the estate to the Raja for a lakh 
and a half of rupees.*’ He acknowledged 
t le receipt of one lakh, the balance has to be 
paid on the termination of certain litigation, 
which the Raja was to conduct at his own 


pondent must pay the costs of these consoli¬ 
dated appeals. 

Appeal allowed. 

Solicitors for the Appellant: Messrs, 

Barrow, Rogers Sr Nevill, 

Solicitors for the Respondent: Messrs. 

Watkins 4* Hunter, 


expense. The statement of the amount of 
Hie consideration was, no doubt, exaggerated. 
But the vendnr, never impeached his deed 
as not being a valid transfer of the property. 
On the contrary, he had more than once 
affirmed it, urged the Raja to take pro¬ 
ceedings founded upon it, and continued to 
receive payments doe to himself under it. 

The terms of the instrument are not set out 

at length in the report of the case, but Lord 
Macnaghten in delivering the judgment of 
the Board, after dealing with all the facts 
and quoting from the deed the passage al¬ 
ready mentioned says at page 121 of the 
report; Their Lordships agree with the 

judgment of the Court of the Judicial Cora- 

raissioner that the transaction was a present 

transfer by Ardawan fthe sole owner) of 

one moiety of his interest in the estate 

giving a good title to tlie Raja on which it 

was competent for him to sup.” The case 

cannot be relied upon as a guide to the true 

construction of the agreements in the present 
case. 


On that construction their Lordships are 
clearly of opinion that neither agreement by 
Its terms confers upon the respondent 
Mahabir Pershad any present right to re¬ 
cover the possession of the share of the 
property mentioned in it which he claims 
to recover. They accordingly think that 
these appeals should be allowed, that the 
three judgments and decrees of the 
Court of the Judicial Commissioner, 
dated the 19th of March 1909 and the 
25th of March 1911 respectively should be 
set aside, that the two judgments and decrees 
of the lower Court, namely, that dated the 

3rd of August 1909 of the Subordinate Judge 
and that of the District Judge of Rae Bareli 
dated the 5th February 1910, should be 
set aside, and that both the suits should be 
dismissed with costs, and they will humbly 
advise His Majesty accordingly. The res¬ 


COURT OP THE PIN’AN’CIAL COM¬ 
MISSIONER PUNJAB. 

Revision Application No. 147 of 1912-13. 

April 14. 1913. 

Present-. —Mr. Fenton, P. 0. 

RUHBLA AND OTHBKS—PLAINTIFFS — 

Applicants 

versus 

DULA —Defendant—Respondsnt. 

Punjab Tenancy Act (XVI ss. 53,59— 

Occupancy tcmnt— Transfer of holding by gift to adopted 
son—Landlord not suing to set aside within limitation 
pertod^Oift ceasing to be voidable—Limitation to run 
from date of gift—Effect of heirs on nature of occupaticy 
tenancy — Transfer of occupancy tenancy not avoided, 
effect of. 

Where the adopted son of an occupancy tenant 
derives his title from a gift-transfer under section 
53 of the Tenancy Act, and not from inheritance 
under section 59 and the landlord does not bring a 
suit within the period of limitation to set the transfer 
aside, the gift transaction will cease to be voidable. 

The landlord of an occupancy tenant can during the 
donor’s life-time sue to oust the donee, and limitation, 
thoreforo, runs against him from the date of the gift 
transaction and not from tho date of the donor’s 
death. 

The nature and status of the property held by au 
occupancy tenant is not affected by his having or not 
having statutory heirs. 

When an occupancy tenant has, within his power of 
alienation, once made a transfer, which is not voidable 
at the suit of any reversioner, and has by reason of 
limitation ceased to be voidable at the suit of his laud* 
lore., the alienee will step into his shoes with all the 
rights and liabilities of tho tenancy. 

Case reported by the Commissiouer of 
Jullundur, on revision from the order of the 
Collector of Ludhiana, dated the 16th August 
1912, confirming that of the Assistant Col¬ 
lector, Ist Grade, so registered by the order 
of the Chief Court, dated the 18th March 

1912. 

ORDER.—I am unable to concur with the 
learned Commissioner that the decree of the 
Collector should be set aside. Briefly fhe 
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case is one in which landlords sue for pos¬ 
session of the land included in an occupancy- 
holding on the death of the adoptive father 
of the tenant in possession. Had the tenant 
in possession no other title to the occupancy- 
rights than such as arose from the circum¬ 
stance that he was the adopted son of the pre¬ 
vious occupancy-tenant, I agree that, follow¬ 
ing FiUteh Mahomed v. Musatnmat Jiwan (1)» 
the landlords would be entitled to treat the 
occupancy rights as having lapsed on the 
death of the defendant’s adoptive father. 
But the defendant derives his title from a 
gift-transfer under section 53 and not from 
inheritance under section 59 of the Tenancy 
Act. This gift to defendant by his adoptive 
father during the latter’s life-time was void¬ 
able at the iiietance of the landlords: but 
within the period of limitation, the landlords 
did not bring any suit to set it aside, so that 
the gift transaction has ceased to be a void¬ 
able one. 

What, however, the learned Commissioner 
contends is that what the occupancy-tenant 
gifted to his adoptive sou was not bis occu¬ 
pancy rights but his life interest in his 
occupancy-holding, an interest which termi¬ 
nated on his death. Mr. Fagan writes:— ‘Had 
he (defendant) been a mortgagee his interest, 
as I understand the rulings Sher Kh'm v. 
Pir Bahh (2), and Shib Sahni v. Ilie 
Highness Maharaja Balbir Singh (3)*, would 
certainly have determined on the death of 
Basan. It appears to me that the same 
principle must apply a fortiori in the case of 
a donee. Basau would only transfer, whe¬ 
ther by mortgage or gift, the maximum 
quantity of interest which he enjoyed and 
that was an interest which under the terms of 
section 59, Punjab Tenancy Act, terminated 
on his death without male issue or entitled 
collaterals. No transfer made by him could so 
far as 1 can see operate to prolong the occu¬ 
pancy tenure in favour of a stranger which 
is what Dula is in spite of his adoption. 

Now it seems to me that there are several 
fallaoies in the above contention. A gift 
is not analogous to a mortgage. A donor 
parts with all his right, title and interest to the 
donee. A mortgagor does not similarly part 
with all his right, title and interest to the 

(1) 43 P. R. 1895. 

(2) 79 P. R. 1878. 

(3) 8 P R. 1905 Rov. o- i. a o n 

• See also Narindar Singh v. Lehna Sn^n, (3 1. R. 

1001, Rqy.—E d. 


mortgagee. A mortgagor has a right to 
redeem. A gift followed by possession may 
not be revoked, [section 25, explanation 1 of 
Contract Act, section 126 of Transfer of 
Properly Act, Murad Khatun v. 

Ahmad Ali (4)]. Gifts may, no doubt, under 
customary law, be rendered voidable so far as 
the interests of reversioners are concerned and 
having regard to their claims there is 
certainly an analogy between the position of 
a donee and of a mortgagee during the life¬ 
time of the donor. A reversioner cannot 
during the donor’s life time sue to oust the 
donee, but tlie landlord of an occupancy- 
tenant can bring such a suit during the 
donor’s life-time and limitation, therefore, 
runs against him from the date of the gift 
transaction and not from the date of the 
donor’s death. 

But the learned Commissioner’s main con¬ 
tention is that what passed from the donor 
to the donee was nothing more than a life- 
interest in the occupancy-holding. It is not 
contended that the language of the deed of 
gift so limits its scope. Mr. Fagan’s position 
seems to be that a childless and heirless occu¬ 
pancy tenant possesses property different in 
nature and status from that which is possess¬ 
ed by an occupancy tenant with visible .statu¬ 
tory heirs; that in the one case the property 
is a life interest and in the other a permanent 
interest. 1 am unable to find any authority 
for such a proposition. An heirless occu¬ 
pancy tenant may marry and beget an heir. 
Can it be contended that witli the birth of a 
son the nature of his title in his occupancy 
holding is altered? However that may be, 
even if it be admitted that an heirless occu¬ 
pancy tenant possesses only a life-interest, 
that fact, while it may restrict his powers of 
alienation by imposing conditions as to neces¬ 
sity and consent of others, cannot affect the 
title of a transferee when once the transfer, 
being within such powers has been made; and 
if tbe alienation, as in this case, is nob void¬ 
able at the suit of any reversioner, and has 
by reason of limitation, ceased to be voidable 
at the suit of the landlords, then tbe alienee 
shall, as provided expressly in section 57 and 
generally in section 4 (7) of the Tenancy Act, 
step into the shoes of the occupancy tenant 
and “have the same rights and be subject to 
tbe same liabilities as tbe tenant to whom 


(4) 01 P. R-1894. 
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before the transfer the right belonged had and 
was subject to.” 

For these reasons I am unable to regard the 
decree of the Collector dismissing the land¬ 
lords (plaintiffs ) suit for possession of the 
occupancy holding as one which should be 
revised under section S4 of the Tenancy Act. 


PUNJAB CHIEF COURT. 

Civil Reference No. 96 op 1912 

April 4, 1913. 

PreseK/:—Hr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

KESAR SINGH —Plaintiff 

versus 

MANGAL SINGH —Defendant. 

Punjab Tenancy Act (XVl of 1887), S 5 . .50, 51 — 
Suit/or po^sessionhy tenant-at‘Will ngainat the landlord 
of his land—Xo relationship of tenancy betivecn the 
parties. 

Defendant was the owner of land held under him 
by xV. as an occupancy tenant. Plaintiff held the land 
under as a tenant-at-will. Plaintiff sued defend- 
ant for recovery of possession of the land on the 
allegation that within six months before the institu- 
tion of the suit he was dispossessed by the defend- 
anti 

ifcid, that the suit was not one between landlord 
and tenant, and, therefore, sections 50 and 51 of the 
Tenancy Act did not apply. 

Case referred by theMunsif, 1st class, Tarn 
Taran, under date the 28th October 1912, 
under Order XLVI, rule (1), of the Civil 
Procedure Code, and submitted by the 
Divisional Judge of the Amritsar Division, 
under cover of his letter No. 1267G dated 
9th November 1912, for the orders of the 
Chief Court. 

ORDER.—This is a reference by Chaudhri 
Muhammad Shafi, Munsif, Ist class. Tarn 
Taran, under Order XLVI, rule 1, of the 
Civil Procedure Code. The facts of the case 
out of which this reference has arisen are 
fully stated by the Munsif. Briedy pat, 
the land in dispute is the property of the 
defendant and certain other persons, under 
whom it is held by an occupancy tenant 
named Nathu. The plaintiff held the land 
under Nathu as a tenant-at-will. The plaint¬ 
iff alleges that within six months before 
the institution of the suit he was dis¬ 
possessed by the defendant, and he has 
brought this suit under section 9 of the 


Specific Relief Act for recovery of posses¬ 
sion. 

The question which has been referred to 
this Court by the ilunsif is whether, in 
view of the provisions o.*^ sections 50 and 51 
of the Punjab Tenancy Act, this suit is 
maintainable under section 9 of the Specific 
Relief Act, The answer to this question 
depends upon the determination of the 
questions (1) whether at the date of the 
suit the relation of landlord and tenant 
existed between the defendant and the plaint¬ 
iff, and (2) whether, if such relation did 
not exist between them, the provisions of 
section.s 50 and 51 of the Punjab Tenancy Act 
are applicable to the present suit. 

The plaintiff is a tenant-at-will under 
Nathu and holds the land under him. Nathu 
holds the land under the defendant as an 
occupancy tenant and not as a tenant-at- 
will, and it is clear that the plaintiff, who 
has entered into possession under Nathu, 
has no direct relation, so far as the occu¬ 
pancy of the land is concerned, to the 
defendant. Section 4, clauses (3), (5) and 
(6) of ho Te nancy Act' make it clear that 
the defendant in the present case is the land¬ 
lord of Natliu who holds the land under 
him and is liable to pay rent to him for 
that land; and that, so far as the plaintiff 
is concerned, his landlord is Nathu and 
not the defendant, because it is under Nathu 
that he holds the laud and it is to him that 
he is liable to pay rent for it. The present 
suit is not, therefore, one between landlord 
and tenant and, as held in Mian Singh v 
Fatha (1), sections 50 and 5l of tho 
Tenancy Act do not, therefore, apply to this 
suit. The observations of Sir Meredyth 
Plowden in Joti v. Maya (2), at pago 
235 (paragraph 3), to which the Munsif 
has referred, are mere obiter dicta and they 
were not intended to lay down definitely a 
rule of law contrary to the decision of the 
Division Bench, of which the learned Judge 
was himself a member, in the reported 
case in 1829. The remarks of Sir Meredyth 
Plowden in his referring order in Kesar 
Singh V. Nihal Singh (3), at page 
243, tend to show that sections 5/ and 
51 of the Tenancy Act refer only to suits 

(1) 3 l\ R. 1889. 

(2) 41 P. R. 1891. 

(3) 45 P. R, 1891. 
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between landlord and tenant and not to suits 
between a tenant and a stranger who dis¬ 
possesses him of his tenancy. 

For the above reasons, our answer to the 
reference is that the present suit is not one 
governed by sections 50 and 51 of the 
Punjab Tenancy Act and that it is main¬ 
tainable under section 9 of the Specific 
Relief Act. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civir. Revisios Application No. 115 op 1912. 

August 29, 1912. 

Present: —Mr. Kaohaiya Lai, A. J. 0. 
BACHCH.U LAL— Defendant—Applicant 

versus 

RAJA RAM—Plaintiff—Opposite Party. 

pye.e/nption de:rec-Extension of time fixed in the 

decree _ Civil Procedure Code (Act V oj 1908^, s. 152, 

0 XX rr. 3, 14 —Interpretation of statutes — Conflict. 

' A Court cannot extend the time granted by a pro- 
empiion decree for the payment of the purchase- 
money after the time fixed by the decree has expired. 

A ri"ht, extinguished by virtue of a decree of a 
competent Court binding on the parties, cannot bo 

revived by any subsequent act of the Court or the 

party at fault. ... 

Laws have to bo interpreted m such a way as to 

avoid a conflict. 

Appeal against an order of the Subordinate 
Judge, Tahsil Biswan, dated 4th November 

1911. 

Babu Basndev Ldjor the Appellant. 

Mr. A. P. Sen, for the Opposite Party. 

JUDGMENT.—The question for considera¬ 
tion in this case is whether a Court can 
extend the time granted by a pre-emption 
decree for the payment of the purchase- 
money after the time fixed by the decree has 

expired. 

On the 18th May 1911, Raja Ram obtained 
a decree for pre-emption against Bachchu Lai 
subject to the payment of Rs. l,561-0'3 
within three months to Bachchu Lai. The 
decree provided that, in default of payment 
within the said time, the plaintiff’s right of 
pre-emption shall be extinguished. The 
decree-holder deposited Rs. 1,500 on the 
17th August 1911. On the 6th September 
1911, he tendered the remainder of the 
purchase-money with an application asking 


for an extension of time till the 18th Sep¬ 
tember 1911. 

The learned Subordinate Judge extended 
the time by 20 days and accepted the 
balance of the purchase-money paid by the 
decree-holder and held that the decretal 
amount was paid witliin time. The defend¬ 
ant appealed to the District Judge, who held 
that no appeal was maintainable. 

In revision it is contended on behalf of 
the defendant that the Subordinate Judge 
had no jurisdiction to extend the time under 
section 148 of the Code of Civil Procedure or 
to declare that the payment made after the 
date specified in the decree was a good 
payment. 

Order XX, rule 14, of the Code declares 
that a decree for pre-emption shall specify 
a day on or before which the purchase-money 
shall be paid and shall direct that if the 
purchase-money and the costs, if any decreed 
to the plaintiff, are not so paid, the suit 
shall be dismissed with costs. The decree 
accordingly directed that, if the purchase- 
money was not paid within three mouths, the 
right of pre-emption shall be extinguished. 
The amount paid by the decree-holder on 
the 17th August 1911, was inadequate and 
the decree for pre-emption, therefore, became 
inoperative by the expiry of time allowed by it 
and the right of pre-emption was extinguished. 
The decree accorded with the judgment. 

Under Order XX, rule 3, cf the Code, a 
Court, passing a decree, has no power to alter 
or add to a judgment save as provided by 
section 152 of the Code or on review. Section 
152 of the Code applies only to clerical or 
arithmetical errors arising from any accidental 
slip or omission and it is evident that, unless 
section 148 of the Code could be applied, the 
Court had no power to add or to alter the judg¬ 
ment in accordance with which the decree was 
framed or to extend the time fixed by the 
decree for the paymentof the purchase-money. 
Section 148 of the Code is anew provision in¬ 
tended to enable the Court to enlarge the 
time in its discretion even though the original 
period of time may have expired. But there is 
nothing in that section to justify an interfer¬ 
ence with or alteration of the directions con¬ 
tained in a decree or judgment of a Court of 
competent jurisdiction. 

Laws have to be interpreted in such ^ 
way as to avoid a conflict. An autboJ*’ * 
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says^ Maxwell, must be supposed to be 
consistent with himself; and, therefore, if 
in one place he has expressed his mind 
clearly, it ought to be presumed that he 
IS still of the same mind in another place, 
unless it clearly appears that he has changed 
it. In this respect, the work of the Legisla¬ 
ture is treated in the same manner as that 
of any other author; and the language of every 
enactment must be so construed, as far as pos. 
Bible as to be consistent with every other which 
it does not in express terms modify or repeal.” 

(Maxwell on the Interpretation of Statutes 
4th Edition, page 233). 

In Narendra Bahadur Singh v. Aiodhya 

Frasod (1), it was laid down that the general 

provisions of section 145 of Act V of 1903 

related to proceedings anteoedent to the 

passing of a final decree and that, when 

such a decree was passed, the power of the 

Court was limited by the general principle 

that once a judgment wa.s pronounced and 

the decree signed, such final decree conld 

not be altered except under the provisions of 

section 152 or Order XX, rule 3, or those 

relating to a review of judgment, unless the 

power to grant further extension of time was 

expressly reserved to the Court by the decree 
or otherwise. 


The learned Counsel for the decree-holder 
has referred to the case of Qnnga Dhar v 
Anurudh Singh , but in that case the 
Ust day of the period fixed for payment 
into C^urt of the pre emptive price expired 
on a Gazetted holiday, in consequence of 
which the payment was made on the next 
working day; and this Court, therefore 
exercised its discretion, as a Court of revi¬ 
sion in fixing a fresh date for the deposit 
of the purchase.money. In the present case 
the payment was not made till about 19 days 
later. The time fixed for the payment did 
not expire on a lioliday and, though it is 
possible that there may have been some 
misapprehension, which led the decree-holder 
to deposit a slightly insufficient amount 
there is no reason for going against the 
explicit terms of the decree, which directed 
that, if the payment was not made within the 
time specified therein, the right of pre¬ 
emption shall be extinguished. 


A right, which was extinguished by virtu 
of a decree of the competent Coart hi’nrlfr. 

(1) 5 Ind. Cas. 443; 13 O. C. 28 mdin 

(2) 11 O. C. 144. 


upon the parties, cannot be revived by any 
subsequent act of the Court or of the party 
at fault. The decision in Sitaram v. Bharath 
Puisad (3) does not apply because in that 
case the decree was passed subject to the 
plaintiff s taking out Letters of Administra¬ 
tion within a certain period. The decree was 
virtually a conditional decree, wliich could 
not have been executed until the Letters of 
Administro.tion were obtained. The suit 
was at any rate a pending suit till such Letters 
of Administration were filed to make the 
decree operative and capable of execution. 

In the present case, the order extending 
the period specified in the decree, after the 
right of pre-emption was extinguished, was 
without jurisdiction. 

I, therefore, allow the application and set 
aside the order of the Court below with costs 
in all the Courts. 

AppUrMtion allowed, 

(3) 8 0. C. 241. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 23 ok 1910. 

May 23, 1912. 

Presenti^lslv. Pratt, J. 0., and 
Mr. Crouch, A. J. C. 

ALIM SON OP UAUU AND OTHERS — 

Appellants 

versus 

MOLEDINO SON cf AKAHDINO and 

OTHERS—Respondents. 

Civil Procedure Code (Act V of IGOSy), s. 154, 
Sch. If para. ]6—Invalid award — Decree in accordance 
xcith award — Finality — Appeal—Right of appeal —i'Tot 
(I mere matter of procedure — Alteration does not affect 
right—Interpretation oj statutes —Express provision 
regarding right 0 } appeal under old law. 

Uiuler the Code of Civil Procedure, 3908, in n 
case falling under paragraph JG of Schedule II 
of tlie Code, the Court giving judgment in accordance 
with an invalid award must be taken to have decided 
tl»at the invalid award is valid, the Court having 
jurisdiction to decide whether or not it has juris¬ 
diction, and that decision is final. 

Qhulatn Khan^Ohulain Jilani) v. iliihainmad Ilassan, 
29 C.167; 29 [. A. 51; 4 Bom. L. R. 161; 12 M. L. J. 

6 C. \V. X. 22G; 25 P. R. 1902; Hnnsraj v. Sunder 
Lai, 10 Bom. h. R. 581; 35 C. 648; 351, .i. 83; 12 C. 'V. 
K 585; 14 Bur. L. R. 146; 4 M. L. T. 25; 18 M. L. J- 
266; 99 P. W. R. 1908;,7 C. L. J. 520; 80 P. R. 1908; 
138 P. L. R. 1908; Chairinanofthe Purnea JlitnicipalHy 
V. Siva Sankor, 33 C. 899; Kanakhu v. Nagalinga, 

4 Ind. Cas. 871, 19 M. L. J. 480; 32 JI. 510; C M. L. 
T. 176; Shib Lai v. ChaturbhuJ, 2 Ind. Cas. 363; 31 
A. 459; 6 A. L. J. 496, referred to. 
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Under the general law a right of appeal is more 
than a matter of procedure, and an alteration in tho 
law of procedure would not rotro-aot upon it. 

Section 151 of tho t'odo of t'ivil I’rocodure, howeyor, 
supersedes the general law by expressly providing 
that ‘nothing in this Code shall affect any present 
right of appeal which shall have accrued to any party 

at its coininoncement.’ 

V reference to arbitration was mado under section 
500 of ActXlVof I'tSi. An:uvar.l was ma. e :.mla 
decree passed in accordauco therewith after Act \ ol 

190S had come in force: . , , . i 

Held, that the question of tho right of appeal m st 

bo dotenni.ied by Act V of 190S au.l not by Act Xl'. 

^ Per" Pvaft, J. C.-A decree passed in terms of an 
award under the old Civil Proceduro Code would bo 

appealable, if the award is void ah iiMfie. 

Appeal againat the decision of tiie District 

Judge, Hyderabad. . i i 

Mr. ]V»idhumal Oodharam, for the Appel- 

lauts. . T-. 11 

Mr. Hirdaram Mewaram, for Heapoudeut 

No. 3. 

JUDGMENT. 

Pratt, J. C.— Plaintiff filed an ejectment 
suit in 1903 ngainat the four defendants the 
heirfl of one Saindino. 

On the 10th September 190?, the partie.a, 
it, i 3 said, agreed under section 506 of the 
Code of 18S2 to refer the matter to arbitra¬ 
tion. A reference was ordered by tlie 
Court and the arbitration delivered his 
award. 'I’his was objected to by the first 
defendant alone on the ground that the arhi- 
trator had been guilty of misconduct. The 
objection wai overruled by the Sub-Judge who 
gave judgment in accordance with the award ; 

and a decree followed thereon. 

The defendants appealed to the District 
Judge on tlie ground that the award was 
void <ib initio as the reference or rather the 
application to refer liad been signed on 
behalf of two of the defendants by a 
Pleader who had not been authorised to do 

so. 


The District Judge dlsmis.sed the appeal 
as incompetent and the defendants come 
to thi.s Court in second appeal on the same 
ground. The point is purely a point of 
law. Will an appeal lie from a decree made 
on an award on arbitration iu a .suit on the 
ground that the award is a nullity or has 
no legal elTect nb initio as an award ? The 
argument before us has proceeded on the 
Code of 1882, and it is said that this point 
is concluded by the decision of the Privy 


Council in Gkulam Khan {Qhulam Jilani) 

V. Muhanunad Ilnssan (1). 

It is desirable, tlierefore. to see what was 

decided in that case. 

The plaintiff filed a suit against the 
defendants in tlie Court of the Sub-Judge 
claiming posse.'^slon of certain land said to 
have been cultivated by the defendants 
under an agreement of partnersliip 
the plaintiff and aUo for a settlement of 
account and for a share of profits of the 
cultivation. The suit was referred to 
arbitration and the Sub-Judge subsequently 
made a decree in teiraa of the award 
of the arbitrator. The defendants appeal¬ 
ed to the Cliief Court. The main ground 
of appeal was that tho portion of the ' 
claim which related to a settlement of 
accounts and a share of the profits had 
been excluded from the cognizance of Civil 
Courts by clause {k) of section 77 (3) of 

the Punjab Tenancy Act of lb87. The 

Civil Court had, therefore, no jurisdiction 
to entertain the suit or to refer it to 
arbitration ; and it was urged that the 
reference being invalid the award was also 
of no legal effect as an award. The Punjab 
Chief Court, however, decided that no 
appeal could lie except on the narrow 
ground referred to in ssction 522 and 
that it was not competent to the appellaiit 
to object that what purported to be an 
award was no award. While dismissing 
the appeal, however, they expressed an 
opinion that the question of jurisdiction 
could be raised in an application for 
revision. The defendants accordingly ap¬ 
plied in revision. On this the Chiaf Court 
decided that that part of the claim which 
referred to the accounts and sliare of profits 
being without the cognizance of the Civil 
Court, that Court had no jurisdiction^ to 
refer this part of the claim to arbitration. 
It held, however, not without hesitation 
that the portion of the award which 
dealt with the accounts was separable from 
the rest. It, therefore, held that that portion 
only of the award was void and amended the 

decree acciirdingly. , „ . 

Appeals were made to the Privy Council 

from both orders of the Chief Court. It 
imoortant to notice what was said by 
their bDrdships as to the revisional ap- 
(1) 2E) t'. 167; 29 1. A. 51; i Bom. L. U. 161; 6 G. 
W. N. 226; 25 P. R- 1902; 12 il. L. J. 77. 
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plication. Apart from the qaeetion of 
limitation their Lordships said that the 
case could not be brought under section 622 
and the reasons were stated as follows ;_ 

“The question whether the suit was 
competent was one of the issues in the suit 
and as such referred to the arbitrators. 
They were not indeed bound to give an 
award on each point. They had to give 
their award on the whole case. In point 
of fact, however, they did decide the ques- 
tioD. They may have erred in law, bat 
arbitrators may be judges of law as well 
as judges of fact and an error in law 
certainly does not vitiate an award.” 

It is certain, therefore, that their Lordships 
found that there was a valid reference and 
a valid award. It is important not to lose 
sight of this fact when considering the 
judgment on the appeal. 

In that judgment the then forms of 
arbitration under the then Code of Civil 
Procedure were contrasted. These were (1) 
references in suits, (2) references on agree¬ 
ments to refer and (3) awards without the 
intervention of the Court. As to (2) and 
(3) it was pointed out that the order 
of reference and the order of filing were 
obtained as a result of a litigious proceeding 
and had the effect of preliminary decrees 
But that there was no such proceeding as 
to (1). In fact the order of filing or rather 
the order refusing to set aside the award 
was in case (1) treated as an interlocutory 
order in the suit. Their Lordships’ object 
seems to have been to point out that while 
in cases (2) and (3) there was a right 
of appeal independent of section 522—yet 
in case (1) there was no such right of 
appeal. 

The right of appeal being then limited 
to section 522, their Lordships at page 
185 said that they entirely concurred with 
the decision of the Punjab Chief Court 
and again at page 183 that it would be 
doing violence to the plain language and 
obvious intention of the Code if they were 
to hold that an appeal lies from a decree 
pronounced under section 522 except in so 
far as the decree may be in excess of or not 
in accordance with the award. Bat this 
judgment does not decide that no appeal lies 
when the award on which the decree purports 
to be founded is not an award, Ko donbb 


tha./ is what the Punjab Chief Court decided 
a^nd the Privy Council concurred in the de¬ 
cision but the point was not before the Privy 
Council because the Privy Council held that 
the award was a valid award and that the 

decree was in form and substance a decree 
under section 522. 

So far, therefore, as this judgment implies 
that no appeal would He even when there is 
no award the judgment must be constrned 
according to the rule enunciated by Lord 
Halsburyin Quinn v. Leathern. (2): “Every 
judgment must be read as applicable to the 
particular facts proved, or assumed to be 
proved, since the generality of expressions 
which may be found there are nob intended 
to the expositions of the whole law, but govern¬ 
ed and qualified by the particular facts of 
the case in which such expressions are to be 
found. A case is only an authority for what 
it actually decides.” I do not, therefore, think 
that QhuLam Khan's case (1) can be regarded as 
an authority for the proposition that no appeal 
lies from a decree passed in accordance with 
an invalid award. 

With great deference I think this point has 
been overlooked in the judgments of the 
Calcutta and Madras High Gonrts in Ohair- 
min of the Purnea Municipality v. Siva 
hankar Ram (3), Kanakku v. Nagalinga ifaik 

The Privy Council in Qhulim Khans ciss 

(1) lay emphasis on the principle of finality of 
awards, but I do not think they intended to 
apply that principle to awards which areonly 
awards in name, but which have no legal 
effect as awards. There is an express deci¬ 
sion of the Privy Council on this point in the 
case of Raia B.ar Narain Singh v. Ohaudhrain 
Bh'jgwant Kuar (5). There a decree was 
pronounced under section 522 on an award 
which bad been made after the period allowed 
by the ( ourt and which was, therefore, in¬ 
valid. The Privy Council reversed the decree 
approving of the law as laid down by the 
Justice Oldfield in Chuha Mul v. H.ari Ram 
(6). In that case Oldfiled, J., had said 
that there was no award on which the 

(2) _ (1901) A. C. 495; 70 r.. J. P. C. 76; 65 J. P* 

703; oO \y. R. 139; 85 L. T. 289; 17 T. L, R. 749. 

(3) 33 0.899. 

(4) 4 Ind. Cas. 871; 19 M. L. J. 480; 32 31. 510; 6 3f. 

T. 176. 

(5) 13 A. 300; 18 T. A. 355. 

(6) 8 A. 518; A. W. X. (1836) 179, 
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Court could make a decree aud that the dec¬ 
ree was not one in accordance with an award 
from which no appeal lies. 

This is an express decision which I think 
should be followed in preference to the ob¬ 
servation in Ohulcim Khan's case (1). I 
fortified in this conclusion by a more recent 
iudpmentof the Privy Council in Ransraj '7. 
SunderlnlO)- Here also the Punjab Chief 
Court dismissed an appeal from a decree under 
section 622 as incompetent. But the Privy 
Council while dismissinjj the appeal observed 
that there was nothing tliat cjuld justify the 
Court in setting aside or remitting the award. 

Under the new Code of Civil Procedure 
the Legislature has given effect to the 
dictum in Ghulam Khan’s case (Ij and lias 
carried the principle of finality perhaps 
farther than their Lordships intended. By 
the addition of the words “or being other¬ 
wise invalid” in paragraph 15 (U of the Arbi¬ 
tration Schedule all questions as to the 
■validity of the award are to be decided by 
the Court in which the award is being filed. 
Then the furtlier amendment proposed by 
the Select Committee in paragraph 8 of their 
report was to modify the law as to appeals 
as laid down in Ghulim Khans case (1). 
According to that decision orders of filing 
awards under section 525 and of filing 
agreements to refer under section 523 were 
decrees and subject to appeal as such while 
ordeifl under section 521 were merely 
interlocutory orders not subject to appeal. 

The Select Committee proposed to put all 
these on an equal fooling an<l treat them as 
orders subject to first appeal only. Ihis 
proposal is carried out in the Code for 
section 525 is represented by paragraph 21 
(1) appealable as an order under section 
104 (f); J»-'>d section 523 is represented by 
paragrapli 17 appealable as an order under 
8ectionl04 (r/). But it has not been carried 
out as to section 521 for there is no appeal 
from an order setting aside an award or 
refusing to set aside an award under para¬ 
graphs 15 and IG which stand in tlie place of 
sections 521 and 522. The effect, tlierefore, 
is that under the present Code in a case 


(7) 10 Born. h. R. 581; .'t.') 018; 

P. W. R. 1008: 12 C. W. N. 585; 14 
M L. T. 25; 18 M. L. J. 2G0; 7 C. h. 
JU08; 138 P. L. R. 1908. 


35 I. A. 88: 09 
Bur. B. R. I’tO: t 
J. 520; 80 P. R. 


falling under paragraph 16 the Court giving 
judgment in accordance with an invalid 
award must be taken to have decided that 
the invalid award is valid — for a Court 
has jurisdiction to decide whether or not it 
has jurisdiction aud that decision is final. 

This may not bo a satisfactory result, but 
we have to enforce the law as it stands. 

My conclusion, therefore, is that the 
defendants had a right of appeal under the 
Code of 1882, but that that right of appeal 
is denied them under the present Code. 

The only question left for decision is 
which Code applies. No doubt, under the 
general law a right of appeal is more than 
a matter of procedure aud the alteration of 
the law of procedure would not retro-act 
upon it. For authorities it is only necessary 
to refer to the Colonial Sugar Refining Co., 
Ltd. V. Irving (8). Nana v. Sheku (9), and 
section 6 of the General Clauses Act. But 
in the case of the Code of Civil Procedure 
the general law is superseded by the exprtss 
provisions of that Code. By section 154 
“Nothing in this Code shall affect any pre¬ 
sent right of appeal which sliall have 
accrued to any party at its commencement.” 
When did the right of appeal accrue as a 
present right to the defendants? Clearly 
only on the day the order was passed refus¬ 
ing to set aside the award and that was on 
the 20th March 1909. This was after the 
commencement of the new Code and, there¬ 
fore, the defendants have lost the right of 
appeal which they might have had under 
the old Code. I would, therefore, confirm 
the decree of the lower Appellate Court and 
dismiss this appeal with costs. 

Crouch, A. J. C.—1 concur with the 
opinion expressed by the learned Judicial 
Commissioner tliat the present Civil Pro¬ 
cedure Code allows no appeal iu this case, 
and that the question whether or not a right 
of appeal existed must be determined by a 
reference to the present Code, and I agree 
that the appeal must be dismissed. 

I arn unable, however, to concur in the 
opinion that had llie old Civil Procedure 
Code had application, an appeal would have 
been competent. 

Prior to the case of Ghulam Khan v, 

(8) (1905) A. C. 309; 92 L. T. 738; 74 L. J. P. C. 77 
21 T. L. U. 513. 

(9) 32 B. 337; 10 Bom. L. R. 330. 
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Muhammed Hasson (1), the riffhfc of appeal 
against a decree passed under section 522, 
Civil Procedure Code, on the ground that 
the award was illegal or invalid had been ad- 
rnitted by all the High Courts in India. See 
Ibrahim All v. Mohsin .4Z^(lr), NandramDalu^ 
ramv. Nemchnnd Jadivchand (11), Saturjit 
Pertap Bahadoor Baht v. Dulhim Gulah Koer 
Husaninna v. Linganna (13), and, in 
the Privy Council case Raja H.rnirain Bir.gh 

V. Chandyiarain Bhagwant Kuar (5). Such 
right of appeal was assumed to exist, at 

any rate the right was not disputed or even 

discussed. Put,^ as pointed out by Maclean, 
Chief Justice, in Ohairman of the Purnet 
MunicipAity v. Siva Sankar (3), all these 
cases were practically overruled by the 
decision of the Judicial Committee in Ghulam 
Khan's case (1). In that case, the Full Bench 
of the Chief Court of the Punjab had held 
that no appeal lay against a decree passed 
on an award under section 522 except on the 
grounds therein mentioned. The only issue 
before the Privy Council was —Did an appeal 
he? The notes of the arguments of Sir 

W. Rattigan, who appeared for the appellant, 
show that he based his claim to appeal 
on the express ground that the award 
had been illegally made and was, therefore, 
invalid; be urged that all High Courts in 
India had recognised a right of appeal on 
such grounds and cited all the cases above 
referred to. Their Lordships concurred 
with the Pull Bench of the Chief Court that 
no appeal lay and it seems to me impossible 
to avoid the conclusion that the Judicial 
Committee intended to affirm that no appeal 

lay even though it were contended that the 
award was invalid. 

It is true that in discussing the question 
whether or not the application for revision 
was properly entertained, their Lordships 
indicated that they did not consider the 
award to be invalid, but this did not form 
the ratio decidendi on the main issue. 

In the case of Bansraj v. Sunderlal (7) 
the Chief Court Punjab, relying on the 
decision of Ohulam Khan's case (1), had dis¬ 
missed an appeal against a decree passed 


under section 522 on the ground that the 
appeal was incompetent, ^'inasmuch as it 
did not appear that the decree was in excess 
of, or not in accordance with, the award." 
Before the Judicial Committee it was again 
argued by appellant’s Counsel that an appeal 
lay when the award was not a valid and legal 
one; this was met by Counsel for the respond¬ 
ent by a reference to Qhitlam Khan's case (1). 
T. heir Lordships found that *^the decision of 
the Chief Court was perfectly right." Had 
the Judicial Committee been of opinion that 
the view expressed by the Calcutta High 
Court, two years before, in the Purnea 
Mtinicipahty's cfise (3),— viz., that all the cases 
which held that an appeal lay against a decree 
passed under section 522, when the award 
was attacked as being invalid or illegal, had 
been overruled by the decision in Ohulam 
Khans case (1)—was erroneous, surely the 
opportunity would have been taken to say so. 

The Purnea Municipality's casQ (3) has been 
recently followed by the Madras High Court 
iu Kanakiu v. Nigiiingi Naik (4). 

It is true that the Allahabad High Court 
has in Shh Ld y. Ohatnrhhui (14) boldly 
held that when there is no valid award an 
appeal lies against a decree passed in accord¬ 
ance therewith, but no reference is made 
in the judgment to the Privy Council cases 
and no attempt made to distinguish them. 

1 am of opinion, therefore, that the Privy 
Council has declared, in unmistakeable terms, 
that no appeal lias against a decree passed 
in accordance with an award, on the ground 
that such award is invalid. 


Appeal dismissed, 

(U) 2 Ind. Cas. 303; 31 A. 450; 6 A. L. J. 490. 


no) 18 A. 422; A. W. X. (1896) 137 

(11) 17 B. 357, 

(12) 24 C. 469. 

(13) 18 M. 423. 
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A. M. ROSS V. SECRETARY OK STATE. 

MADRAS HIGH COURT. 

I Civil Spit No. 5l ok 1911. 

February 6, 1913. 

Present: —Mr. Justice Wallis. 

A. M. ROSS— Plaintiff 

versus 

The secretary op STATE for INDIA 
IN COUNCIL— Defendant. 

Assam L(ibou7‘and Eniitjration Act (VI of lOOC, 

91 —Notification thereiiudei', condHion No. 10 — 1 aliditij 
■—Order of suspension and closiu'j the depot ultra vires 
—Stafiilory power of dismissal does not include sus¬ 
pension—Liability of the Secretary of State—East India 
Company—Liability for breach of cofitract—Lhtbdity 
for tort in transactions of the nature carried on by 
private persons—Master and servant —/Irt.s done by ser¬ 
vants in exercise of soveveiyn poieers — Liability of the 
officer doing the act—Effect of Indian I.iuictments on 
the liability oj the Secretary of State in Council-Cov^ 
ernment of Madras had no authority to ratify Collector s 
orders —Exercise of statutory power—Suit for damages 
for libel published by Madras Government incompetent 
against both the members >'j the Government andthe 
Secretary of State for India in Council—Absolute privi¬ 
lege—(Qualifiedprivilege —Claim for damages too remote 
—(Jorerament of India Act (2L-22 lie. C. 10S)j 
6- 3, 

A.y an agent of the Assam Labour Supply Assoeia- 
tion, brought a suit for damages against the Secretary 
of State for India in Council in respect of two orders 
made by tho Collector of Ganjam, by one of which a 
local agent serving under A. and working under the 
Assam Labour and Emigration Act, 1901, was suspend¬ 
ed and the dep^b maintained by him closed to re¬ 
cruiting, while by tho other tho local agent was dis¬ 
missed, and also for alleged defamation of the plaintilT 
by the Governor of iludrns in Council in a Govern- 
mont order passed on tho appeal of tho plaintiff and 
other interested parties against tho Collector’s orders 
above referred to: 

Held, (1) that tho condition No. 10, spooidod in tlio 
Govornmont of iladras Notitlcation of (ith October 
lOOO, giving tbo District ilagistrate power to cancel 
tlie local agent’s licoiiso for failure to exorcise duo 
supervision was valid, and a necessary and a proper 
one to bo mado under section 91 of the Act as 
amended; 

(2) that tho District Magistrate's order closing tho 
depot to recruiting and directing tho suspension was 
ultra vires; 

(3) that tho order of tho Madras Govornmont com¬ 
plained of was not expressed in sufficiently clear and 
unambiguous terms to amount to a raiitlcation, but, 
moreover, tho Government of Madras had no authority 
from tho Company, and no authority from tiio Secre¬ 
tary of State tiow, whether to commit tortious acts 
themselves, or to ratify them when committed by 
others; 

(-1) that tho orders of tho District Magistrate, sus¬ 
pending tho local agent and closing tho depdt ' to 
recruiting would appear to have been passeil by 
him as incidental to tho statutory power, conferred 
upon him by tho Act of 1901 and the Notification 


made thereunder, to dismiss tho local agent, and if 
this bo so, it is well settled that in exercising such 
authority or iu e.^ceeding it he cannot bo considered 
to liave been tho agent of tho authority appointing 
him so as to render tlio latter liable; 

(.)) that no suit lay against tho dofemlant for a 
libel published by the Madras Govenimcnt, at all 
events, unless it was shown tliat publication was 
made under tbo orders of tlic Secretary of State, or 
on his behalf and afterwards ratified by him; 

(G) that even if the suit had been brought against 
the members of the Madras Government at tho date 
of the order and tho Court had jurisdiction to enter¬ 
tain such a suit, it must have failed on the ground 
that the publication having been mado by such 
Government in the execution of its duty and without 
exceeding it, was absolutely privileged; 

(7) that even if tlio occasion was not one of ab- 
sohito privilege it was certainly one of qualified 
privilege; 

(8) that the Secretary of State in Council was not 
liable either in respect of tlie orders of the Collector 
01 tho Madr.as (lovernment; 

(0) that the plaintiff’s claim for damages in respect 
of tho Collector’s orders was too remote. 

A statutory power of tlismissal iloes not include a 
power of suspension; 

As regards liability to bosnod, the Secretary of 
State is to bo in no position different from that of tho 
old East India Company before tho passing of tho 
Government of India Act, 1858. 

The liabilities of the East India Company cannot 
have been any loss than those ot tho Crown in Eng¬ 
land on a Petition of Right wliich extend not only to 
detention of the land, chattels, or money of tho sub- 
jeet, but also to breach of contract. 

Tho East India Company <lid not enjoy tho sarno 
immunity as the Crown with regard to tort.s in 
transactions which might have been carried on by a 
private imlividual. 

Tho Company could not liavc been made liable 
for tho tortious acts done hy servants in India in tho 
exercise of sovereign powers, which it had not ordered 
or ratified, merely on tho ground that they were dono 

in tho course of employment. 

The officer who does tho act is himself liable. 


An enactment adding to, or taking away from, tho 
liability of the Secretary of .State in Conned to bo 
aued as settled by the Government of India Act, 1858, 
ia ultra vires of tho Indian Legislature, as oiiposed to 
the provisions of the Indian Council s Act, LSGl. 


As regards the liability of tho East India Company 
thoro was a distinction between acts done in tho 
exercise of what are usually termed sovereign powers 

and acts dono in the conduct of undertakings wluch 

might bo carried on witliont having such powers dele- 
rrated to them. In tho latter case, tho Company wero 
liable for the negligence of thoir servants in tho course 
of their employment in tho sarno way as any private 


Messrs. 0. P- Uamaswami Aiyar, A. 
Krishnostvdnti Aiyar aud M. iyubbaraj/a Aiyar^ 

for the Plaintiff. 
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The Hon’ble Mr. F. B, Corbett, Ad- 
vocate-Gereral, with him Mr. G. E. Odgers, 
for the Defendant. 

JUDGMENT.—This is a suit brought by 
the plaiutifF, Mr. A. M. Koss, to recover 
damages from the Secretary of State for 
India in Council in respect of two orders 
made by the Collector of Ganjara, by one of 
which a local agent working under the Assam 
Labour and Emigration Act, 1901, was sus¬ 
pended and tlie depot maintained by him 
closed to recruiting, while by the other the 
local agent was dismissed; and also for 
alleged defamation of the plaintiff by the 
Governor of Madras in Council in a Govern¬ 
ment order passed on the appeal of the plaint¬ 
iff and other interrsted parties against the 
Collector’s order above referred to. Under 
Part IV of the aforesaid Act of 1901, as 
amended in 1908, recruiters known as Garden 
Sirdars are sent by employers in Assam to 
recruit labourers in Ganjam and other places 
under a license issued by the authorities in 
Assam and countersigned by the authorities 
of the District in which the recruiting is to 
be carried on. They are under a statutory 
duty to provide a proper place cf accommo¬ 
dation or depot for the recruited coolies and 
to get each cooly’s labour contract executed 
before an appointed cfficer. Employers may 
also appoint local agents to Supervise them. 

In the exercise of the powers conferred by 
section 91 of the Act, as amended, the 
Government of Madras issued the Notiticafion 
of 6th October 1909 relaxing or dispensing 
with the requirements of certain sections 
of the Act in the case of Garden Sirdars 
working under the control of the Assam 
Labour Supply Association and other bodies 
on certain specified conditions. One of the 
ccnditioDS required the Association to employ 
a local agent in each District where recruiting 
was carried on for the purpose of represent¬ 
ing the Association in all matters connected 
with the supervision of the Sirdars. Under 
condition 8 the local agent was to provide 
suitable accommodation (a depot) for the 
labourers engaged. Under condition 9 he 
was responsible fcr preventing to the best 
of bis ability all acts of misconduct on the 
part of the Sirdars; and under condition 10 
the license of any local agent, who might 
he found not to have exercised due care in 
pieventing misconduct on the part of the 


Sirdars, was liable to be cancelled by the 
District Magistrate. 

On the 19th February 1910, the District 
^fagistrate of Gaujam issued notice to T. S. 
Rama Sastri, local agent of the Association 
'•n the District, calling on him to show 
cause why his license should not be suspend¬ 
ed for habitually allowing illegal recruit¬ 
ment in the agency tracts where recruitment 
was prohibited; and on the 2l8t February 
he passed the first of the orders complained 
of, suspending the agent’s license pending 
the passing of orders as to its cancellation. 
A copy was sent to the Sub-Collector and 
Police-Inspector, Berhampore, who were 
requested to see that the depot was closed 
to recruiting until further orders issued. 
By a subsequent order of the 25th July 1910, 
made upon the report of the Special Assis¬ 
tant Agent, as the result of an inquiry held 
by him, the District Magistrate cancelled 
the local agent’s license. 

It was admitted before me that, if con¬ 
dition 10, giving the District Magistrate 
power to cancel the local agent’s license for 
failure to exercise due supervision was valid, 
the legality of the dismissal could not be 
questioned in the present case; but it was 
contended that the condition was ultra vires 
as section 67 specified the cases in which the 
District Magistrate could dismiss local 
agents, and was exhaustive. I had no 
hesitation in overruling this contention, as it 
seemed to me tiiat the condition was a 
necessary and a proper one to be made under 
section 91 of the Act as amended. So much 
IS left to the local agent under the noti¬ 
fication, that it would not, in my opinion, be 
safe to make these relaxations without 
reserving to the District Magistrate power 
to dismiss a local agent who proves untrust- 
worthy. I hold the order of dismissal was 
not open to objection. 

It is otherwise with the order of the 21st 
February, closing the dep6t to recruiting 
That depot was available not only to the 
local agent, as the place he was bound to 
provide under condition 8, hut also to Garden 
Sirdars as the place they were bound to 
provide, under section 62 of the Act, when 
recruiting under the provisions of the Act 
without the benefit of the concessions. As 
correctly pointed out in the Government 
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order containing tlie alleged defamation of 
the plaintiff, the concessions had not the 
effect of limiting the right of working under 
the Act or preventing employers for so 
doing, if they preferred to conform to the 
more arduous and exacting requirements of 
the regular procedure. It is, I think, clear 
that the District Magistrate’s order of the 
2l8t February, closing the Berhampore depot 
to recruiting by Garden Sirdars, working 
under the Act, was ultra vires. 

The legality of the other part of tbe order, 
suspending the local agent pending the 
inquiry, was also questioned at a late stage 
of the case on the ground that the power to 
dismiss under condition 10 did not include 
a power to suspend. The decision in Barton 
V. Taylor (1), that a Colonial Legislative 
Assembly has no power to suspend members 
as well as to expel, proceeded on the ground 
that suspension would deprive the con¬ 
stituency of its representation and does not 
appear to cover the present case. The plaint¬ 
iff has also referred to an American decision 
in Gregory v. Mayor of New York (2) which 
supports him and to Seshadri Aiya7igar v. 
Nataraja (3). I am inclined to think that a 
statutory power of dismissal does not include 
a power of suspension; but the plaintiff has 
failed to show that he incurred any additional 
damages by reason of the suspension and in 
the view I take of the case it is unnecessary 
to decide the point. 

Assuming the Collector’s orders, closing 
the depdb to recruiting and suspending the 
local agent, to be ultra vires, the next ques¬ 
tion is has the plaintiff any cause of action 
against any one? The local agent and the 
Garden Sirdars were in tbe service of the 
Assam employers, constituting the Assam 
Labour Supply Association, and it was their 
business which was interrupted by the 
closing of the depOt. The plaintiff, who is 
the agent of the Association in the Districts 
of Gaojam, Godavari and Vizagapatam, held 
agreements and powers-of-attorney from 
several persons and companies working in 
the Association; and, though not filling any 
statutory capacity under the Act, represented 
the Association in these Districts, exercised 

(1) (1886') 11 A. C. 197 at p. 205; 55 L. J. P. C. 1; 
65 L. T. 158. 

(2) 3 L. R. A. 854. 

(3) 21 M. 179. 


a general supervision over their local agents 
and Garden Sirdars, and corresponded on 
behalf of the Association with the local 
authorities in all matters relating to recruit¬ 
ing. For his services he was entitled, 
under his agreements, to be paid Rs. 7 a 
head for each labourer recruited and the 
plaint alleges that the closing of the depot, 
which put a stop to all work of emigration, 
interfered seriously with the plaintiff’s 
business, prevented him earning his com¬ 
mission during the period of the closure of 
the depot and caused heavy loss to him 
personally. 

The question then at once arises whetlier 
the plaintiff’s claim for damages is not too 
remote. The general rule is stated in Mayne 
on Damages: ‘*If A. breaks his contract with 
B. or intliots some harm on R., the result may 
be most hurtful to C. But C’. cannot in 
general sue *4.”, citing as to that the judgment 
of Lord Penzance in Simpson v. Thomson (4); 
and the same rule is laid down in Dicey’s 
Parties to an Action. Rule 8.3 page 382. 
For the plaintiff reliance has been placed on 
National Phonograph Co., Ltd. v. Ehson-Bell 
Consolidated Phonograph Oo. (5), in which it 
was held that, if by fraud, A. induces B. to 
break bis contract with 0. and G. sustains 
damage thereby he may sue A. In the pre¬ 
sent case it is not alleged that there has 
been any breach of contract with the plaint¬ 
iff, and it does not appear to me that the 
present point arose or was considered in that 
case. That case, therefore, is no authority for 
the plaintiff but it is unnecessary to consider 
the point further as, in my opinion, the suit 
fails on another ground. 

Assuming that the action of the Collector 
was tortious, the next question is, is the 
plaintiff entitled to recover unliquidated 
damages for such tort from the Secretary of 
State in Council under the provisions of the 
Government of India Act, 1858? For the 
plaintiff reliance was placed on Secretary of 
State lor India v. Hari Bhanji (6), Vijaya 
Ragava v. Secretary of State for India (7) and 
Jehangirv. Secretary of State (8) and on appeal 

(4) (1877) 3 A. C. 279 at p. 239; 38 L. T. 1; 3 Asp. 
M. C. 567. 

(5) (1903) 1 Ch. 335; 98 L. T. 291; 24 T. L. R. 2 )1 j 
77 L. J. Ch. 218. 

(6) 5 M. 273. 

(7) 7 M. 466. 

(8) 27 B. 189; 5 Bom. L. R. 30, 
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Jehnngir v. Secretarp of State for India (9), was 
also referred to. The Advocate-General for 
the defendant relied mainly on the decision 
in Shivnhhajan v. Secretary of State (10), fol¬ 
lowing Ilogers V. Rajendro Diift (11) and Tobin 
V. Reg. (12) and also referred to }Jc Inemy v. 
Secretary of State for India (1^) and Secretary 
of State for India y. Kasturi Reddi (14). The 
important decision of the Privy Council in 
Secretary of SUite for Jyidia in Council 
V. Moo'.enl (15), which has only just been 
reported, was also referred to by the plaintiff 
at the close of the argument. The funda¬ 
mental position, as stated by their Lordships 
in that case, following the judgment of Sir 
Barnes Peacock in I'eninsulor and Oriental 
Steam i^avigalion Co. v. Secretary of St-de for 
India in Council (16), is that, as regards 
liability to be sued, the Secretary of State is 
to be in no position different from that of the 
old East India Co, before the passing of the 
Government of India Act, 1858. TTie plaint¬ 
iff has, therefore, to prove that he would 
have had a cause of action against the Erst 
India Co. if tlie case had arisen before 1858. 
In the P. -.y 0. Co.'s case (16) the plaintiff bad 
been injured by the negligence, in the course 
of the employment of workmen employed by 
Government at the Government Dock Yard 
at Kidderpore. Stress was laid on the fact 
that the Government in India was obliged to 
engage in transactions partaking more of 
the character of private business than of 
affairs of State, such as this dockyard, the 
Bengal Marine Bullock Train River Steamers 
etc. “There is a great and clear distinction,” 
it was said, ‘ betsveen acts done in the exer¬ 
cise of what are usually termed sovereign 
powers and acts done in the conduct of 
undertakings which might be carried on 
without having such powers delegated to 
them”; and at the close of the judgment at 
page 16 it was held that the woikmen having 
been employed by G)verument and the act 

(9) f> Bom. L. R. 131. 

(10) 28 B. 314; 0 Bom. L. 11. 65. 

( 11 ) 8M I.A. 103, 2 \V.R.(P.0.)61; 19 Eng.Rep. 409. 

(12) (1869) 33 L. J. C. P. 199 at p. 204; 16 C. B. 
(n. s.) 310; 10 Jiir. (N. s.) 1029; 10 h. T. 762; 12 \V,’ 

R. 838. 

(13) 13 Iml. Gas. 370; 38 C. 797 at p. 800. 

(14) 26 M. 268; 12 M. L. J. 453. 

(15) 18 lud. Gas. 22; 17 G. W. N. 169; 13 M. R T. 
53: (1913) M. W. N. 45; 15 Bom. L. R. 27; 11 A. L. J. 

49; 17 G.L.J. 194; 6 Bur. L. T. 1; 24 M. L. J. 459. 

{l6) 6 B. H. C. R. App. 1. 


being of a private nature and not in the 
exercise of powers usually called sovereign 
powers or in the performance of an act of 
State, Government was liable for their 
negligence in the course of their employment 
in the same way as any private employer in 
a similar case. That was all that was 
decided, but certain dicta in the judgment 
were subsequently interpreted by the 

Calcutta High Court in the case of Nohin 
Ghander Dey v. Secretary of State (17), as 
asserting the immunity of the Company from 
suit in respect of all acts done in the exercise 
of sovereign pow’ers, whether the suit was 
based on contract or on tort, thus conferring 
on the Company a larger immunity than is 
enjoyed by the Crown in England. In Hari 
Bhanji v. The Secretary of State (18), a suit to 
recover money, alleged to have been illegally 
levied, Innes, J., refused to follow the 
Calcutta case but dismissed the suit on the 
merits, leaving each party to bear his own 
costs. Even so an appeal was preferred by 
the successful defen Jant on the ground that 
the Court ought to have declined jurisdiction 
as the act complained of was done, in the 
exercise of sovereign powers. This conten¬ 
tion was overruled in a learned judgment 
distinguishing between the acts of State over 
which the Court has no jurisdiction as 
regards which the agent is protected as well 
as the principal and acts such as those in 
that case and in this done under colour of 
Municipal Law—as to which the agent at 
any rate is always responsible. Secretary of 
State in Council v. Hari Bhanji (6). Tlie 
only question before the Appellate Court was 
one of jurisdiction and they decided nothing 
as to the grounds on which liability could 
be brought home to the Company with 
success for acts done ■ by public servants in 
India in cases within jurisdiction of the 
Courts. This question was, however, discuss¬ 
ed by Innes, J., at the trial. Hari Bhanji v. 
Secretary of State in Council (18). In the 
first place the learned Jadge drew the in¬ 
ference from the preamble to Bengal Regu¬ 
lation JJI of 1793 (which he set out) that the 
Company had submitted questions such as 
arose in that case (the alleged illegal levy of 
salt duty) to the arbitrament of the Coart 
In the 2nd place, he came to the conclusion 

(17) 1 C. 11; 24 W. R. 309. 

(18) 4 M. 344. 
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that a Petition of Rights would lie against 
the Crown in England in a similar case and 
decided that the liability of the company for 
an act of this kind done in the alleged 
exercise of sovereign powers could not be 
less. The judgment, therefore, did not cover 
the present case, in which no money of the 
plaintiff has come into the hands of the 
Government and in which there could be no 
remedy against the Crown on a petition of 
Right. Indeed at pages 355, 35-3, referring to 
the case of Rogeirs v. R’ljemlro Dntt (11), the 
learned Judge remarked that it might be 
authority for the position that the East India 
Company or the Secretary of State would not 
be liable to be sued for the recovery of un¬ 
liquidated damages for a wrong, which is the 

present case. 

It certainly seems a reasonable position 
that (as held by the learned Judge) the liabi¬ 
lities of the East India Company cannot have 
been any less than those of the Crown m 
England on a Petition of Right, which ex¬ 
tend not only to detention of the land, 
chattels or money of the subject, but also, as 
now settled, to breach of contract. Thomas 
V Reg. (19). Whether the Company enjoyed 
the same immunity as the Crown with regard 
to torts is, of course, a very different matter. 
The P. nnd 0. Compayiy v. The 
retary of State (16) is authority for the 

position that it did not di so with regard to 

transactions which might have been carried 
on by a private individual. Whether it did 
Bo with regard to acts done in the exercise 
of the sovereign powers but under colour of 
Municipal law cannot perhaps be considered 
settled conclusively until their Lordships 
have had an opportunity of considering the 

case of Rogers v. Rajendro Dutt (11) in which 
“the irresponsibility of the supreme power 
for a tortious act committed under the orders 
of the Government of India by an officer in 
its service was assumed, and justiBed on the 
ground that the officer who does the act is 
himself liable; and it is unnecessary to re- 
cognise an immunity so extensive for the 
purposes of the present case. Two decisions 

of Irish Courts as to the Lord Lieutenant of 
Ireland may be cited on one side and 
numerous English decisions as to Colonial 

Governors on the other. 

While the immunity of the Crown in res* 

(19) 4 St. Tr. (n. s.) 767;!44 L. J. Q. B. 9; 10 Q. B 
31; 31 L. T. 439. 


pect of tortious acts committed by its 
servants has always been based on the legal 
maxim, the King can do no wrong, yet the 
Courts in particular cases, where the act had 
neither been ordered nor ratified by the 
Crown, have been careful to point out that 
there were less technical grounds on which 
such immunity could be justified, grounds 
which appear to be equally applicable to the 
East India Company. Thus in Oanterhiry 
V Reg. (20\ where an ex-speaker of the 
House' of Commons sought to recover 
damages for the loss of his furniture m 
the fire, which destroyed the Houses of 
Parliament, and was occasioned by the 
negligence of the servants of the Com¬ 
missioners of Woods and Forests, who were 
in charge of the building. Lord Lyndburst. 

L C.. pointed out that the Commissioners 
were public officers appointed to perform 
certain duties entrusted to them by the 
Legislature and that though they were 
appointed by the Crown they would not 
make the Crown responsible for their 

neglect or roisconduot any more than High 

Officers of State, such as, the Lord Chancellor 
or Postmaster General were responsible for 
the neglect or misconduct of snbordinate 
officials appointed by them ; and *'“‘t. >f 
the Crown would not be responsible for the 
neglect or raiscondnot of the Commissioners 
themseWes. it must be equally irresponsible 
in the case of their subordinates. And m 
ToUn V. Rep, (121, in which it was sought 
to recover damages from the Crown for the 
action of the Captain of a ship of war in 
destroying a vessel supposed to be engaged 
in the slave trade, the second ground on 
„hioh the immunity of the Crown was 
V,o,od was that the rale which makes 
masters or principals responsible for tores 
committed by their servants or agents m 
the cmree of their employment was in¬ 
applicable between the Crown and the 
/-V nf ft ship of war. lo Snory on 

Agency, which has quite recently b-en 
f as the highest authority and 

foLwed by the House of Lords in settling 
the vexed qnestion whether the Principal 
is responsible for wrongs committed by the 
agent in the coarse of his employment for 
brown beneht as well as for wrong, 
•* 4 . A Uv blm for the beneffb of hm 
pt 306., I2 L. J. Ch. 2811 7 Jar. 224; 55 K. 

R. 393; 41 Eng. Rep. 648. 



35S 


INDIAN OASES. 


A. M. ROSS V, SECRETARY OF STATE. 

/ V. Grace Smith Oo. (21)], 
ifc la broadlj^ laid down that Government do 

not come within the rule. 


Section 319: "It is plain that Govern¬ 
ment itself is not responsible for the 
misfeasances or wrongs or negligences or 
omissions of duty of the subordinate oflScers 
or agents engaged in the public service ; 
for it does not undertake to guarantee to 
any person the fidelity of any of the 
officers or agents whom it employs; since 
that would involve it in all its operations in 
endless* embarrassments and difficulties and 
losses which would be subversive of the 
public interesb.”^ This passage is cited with 
approval in Vtiaya H-jg-iva v. Secretary of 
State for India (7). Similarly, in a very 
recent case. McKenzie v. The Corporation of 
Ohillixcack (22), their Lordships of the 
Judicial Committee appear to have been 
of opinion that a local authority could be 
made responsible for the misconduct of a 
constable appointed by it, if at all, only on 

the ground that the appointment was not 
fitly or properly made. 

In Dhackjee Dadaji v. The East India Oo. 
(23), decided by the Supreme Court of 
Bombay, the Court held that an action 
of trespass for alleged trespass in breaking 
and entering the plaintiff’s house and taking 
away a book under a warrant from the 
Governor of Bombay in Council would not lie 
against the East India Company, unless it was 
sho wn to have ordered or ratified the act com¬ 
plained of, thus negativing the position that 
the Company could be made responsible 
like an ordinary principal merely on the 
ground that the act was done by the agent 
in the course of employment. The decision 
in the P. 0. Company v. The Secretary of 
State for India ( 16), which has already been 
examined, only makes an exception in the 
case of undertakings of a private nature 
carried on by the Company and in no 
way affects the application of the principle 
to acts done by the servants of the Company 
in the exercise of the sovereign powers 
delegated to it. 

The plaintiff, however, relies on the deci¬ 
sion of Kernan, Muthuswamy Aiyar and Hut- 
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State (7) that the Secretary of State ia 
Council was liable in damages for the illegal 
action of the Governor of Madras in remov- 
the plaintiff from the Office of Municipal 
Councillor under the Towns Improvement 
Act III of 1876. That decision does not 
proceed expressly on the ground that the 
Company would have been liable like an 
ordinary employer for acts done by its 
servants in the course of its employment; 
an indeed this part of the case appears 
to have received very little consideration. 
Kernan, J., merely refers to the case of 
Forester v The Secretary of State for India 
u-i; in which the defendant was held liable 
to pay the plaintiff the value of certain 
arras illegally seized by Government in 
India with interest at the rate of 12 per 
cent The point argued in that case was 
whether a seizure was an act of State. If 
noC it was a seizure in respect of which 
a Petition of Right w-ould lie against the 
Crown in England, and the liability of the 
Secretary of State in Council does not 
seem to have been disputed. That case 
does not seem to be any authority for hold¬ 
ing the defendant liable in damages for 
the act of the Government of Madras in 
wrongly dismissing a Municipal Councillor 
from his office. The other learned Judges, 
forming the majority, appear from their 
statements at pages 478 and 486 to have 
proceeded on an admission made by the 
Advocate. General who appeared for the 
defendant, that if the Government would 
have been answerable otherwise, section 416 
(now 79) of the Code of Civil Procedure 
would make the Secretary of State liable. 
Section 416 is as follows‘Suits by or 

against the Government shall be instituted 

y or against (as the case may be) the 
Secretary of State for India in Council ” 

H has since been decided in Raleigh v. 
Gocchen Qlh) that if a body, saoh as the 
Governor m Coancil, committed a tort 
assuming, of coarse, that they were amenable’ 
to the jurisdiction of the Court, a suit 
would not he against them in their official 
capacity but only as individnals. Such a 


(2n (1912) A. C. 716; 81 L. J. K. B. 1140-107 L T 
G31; 56 S. J. 723; 28 T. L. R. 547. ' i. 

(22) (1912) A. C. 888. 107 h. T. 570; 29 T h R 40 

(23) (1843) 2 Morlpy’s Dig. 307- 
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suit could not be said to be a suit against 
Government, Further it could scarcely have 
been intended in an enactment as to pro¬ 
cedure to effect a change in the substantive 
law and make the Secretary of State in 
Council liable where he was not liable 
before. However, if the Legislature had 
such an intention, it is now settled by 
decision of their Lordships of the Judicial 
Committee in The Secretary of State v. 
Moment (15) that an enactment adding to 
or taking away from the liability of the 
Secretary of State in Council to be sued, as 
settled by the Government of India Act, 
1?58, is ultra viree of the Indian Legislature, 
as opposed to the provisions of the Indian 
Council’s Act, 1861. It appeals to me that 
the decision in Ragnva v. hecreti^V of 

State (7) is no longer of authority and in 
any case does not preclude me from holding 
on the authorities already cited that the 
Company could not have been made liable 
for the tortious acta done by servants in 
India in the exercise of sovereign powers, 
which it bad not ordered or ratified merely 
on the ground that they were done in the 

course of employment. 

If the Company could not have been 

held liable for acts such as these on the 
ground that they were done by its servants 
in the course of their employment, the 
only other ground of liability I can 
of is that the acts were ordered or ratified 
by it In the present case the plaintiff 
relies on an alleged ratification of the orders, 
complained of, by the Governor in Council 
of Madras in G. 0. No. 948 of 12th October 
1910. Only part of the order was com¬ 
municated, and to ascertain whether Govern- 
raent ratified the orders or not, as this 
question in no way turns on whether the 
ratification was communicated or not, 
Enron v. Denman (26), it may, I think, be 
surmised that Government had been advised 
that the closing of the depot to recruiting 
under the Act, as distinct from recruiting 
under the notification, was illegal, and they 
point out this mistake, though in an earlier 
part of the order they “consider the present 
necessities of the case have been met by 
the District Magistrate’s action.” On the 
whole, 1 think, the order is not expressed 
in sufficiently clear and unambiguous terms 
(26) (1848) 6 St. Tr. (n. s.) 525; 70 R. R- 2 
Ivx. 167. 


to amount to a ratification; but the point 
is immaterial, as it seems to me the Govern¬ 
ment of Madras had no authority from the 
Company, and have no authority from the 
Secretary of State now, whether to commit 
tortious acts themselves or to ratify them when 
committed by others. The authority of the 
Government of Madias is derived from the 
East India Company Act, 1793, and the Gov¬ 
ernment of India Act, 1833. under which the 
whole Civil Government of the Presidency 
was vested and continues vested in the 
Governor and Councillors. In Dhnc^we 
Dadajee v. The East India Oompany (23), Sir 
Erskine Perry held that the only ratification 
which would bind the Company in such a 
matter was a ratification by the Court of Pro¬ 
prietors itself. 

For the foregoing reasons it seems to me 
that, as this is not a case in which a Petition 
of Right would lie against the Crown, and as 
the Company would not have been liable for 
the acts of its servants merely on the ground 
that they were done in the course of ern- 
ployment, and as the acts complained of in 
this ease have not been shown to have been 
ratified by the Secretary of State, who has 
succeeded under section 3 of the Governraeut 
of India Act, 1850, to the powers of the Direct¬ 
ors and the Court of Proprietors, this part 
of the plaintiff’s case must fail. 

The decision may, however, be rested on 
narrower grounds. The orders of the Dis¬ 
trict Magistrate, suspending the local agent 
and closing the depot to recruiting, would ap¬ 
pear to have been passed by him as incidental 
to the statutory power, conferred upon him 
by the Aot of 1901, as amended, and the Nobi¬ 
cation made thereunder, to dismiss the local 
agent; and if this be so, it is well-settled 
that in exercising such authority or in ex¬ 
ceeding it he cannot be considered to have 
been the agent of the authority appointing 
him 80 as to render the latter liable. This 
was the first ground of decision in Tohin v. 
Eeg. (12), already referred to, in which it was 
held that, independently of the doctrine that 
the King can do no wrong, the Crown could 
not be made liable for the action of a Naval 
Captain purporting to act under the Slave 
Trade Act in seizing and destroying the plaint¬ 
iff’s vessel, as he was not acting in obedience 
to the command of Her Majesty but in the 
supposed performance of a duty imposed upon 
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him by the Act of Parliament. In that case 
Erie, C. J., observes:—“Then as Captain 
Donglas woald not have been an agent of the 
Crown, if he bad lawfully seized and kept the 
vessel under the Statute, still less ought he to 
be held such agent in seizing and destroying 
it illegally. Applying this principle it has 
been held in Shivabhajan v. Secretary of State 
(10) that the Secretary of State in Council 
could not be made liable for the negligence 
of a chief constable in regard to the custody 
of hay seized by him under statutory authori¬ 
ty conferred by the Code of Criminal Pro¬ 
cedure. In such cases even ratincation would 
make no difference, because there can be no 
ratification unless the act is done on behalf 
of the principal in the 6rst instance, Buron v. 
penmun(26),and notes to Armoryv. Behxmirie 
(27). Lord Cloke, says:—By the common law 
be that receiveth a trespass and agreeth to 
a trespass after it is done is no trespasser, 
unless the trespass was done for his use or for 
his benefit, and then his agreement sub¬ 
sequent araounteth to a commandment, for in 

that case Omnis ratihnhitio retro-trahitiir et 
man'lato priori teqniparatur. 

• plaintiff also seeks to recover damages 

in this suit for an alleged libel in the open- 

dated 12th October 191C, winch was passed 

1 • by the 

plaintiff himself and by two of the firms from 

whom he held powers-of-attorney, namely 

Messrs Williamson Major and Company 

Calci^la, and Messrs. Balmer Lawrie 

and Company, British India Tea Company 

Calcutta, of the orders of the District Magis- 

irate which are the subject of this suit. The 

alleged libel is contained in the first sentence 

of the order: Government see no reason to 

doubt that there had been illegal recruit- 

ment in the agency tracts of the Ganjam 

District by Sirdars working under the Assam 

Labour Supply Association and are of opinion 

that the conduct of Mr. Ross (the plaintiff) 

in that matter has not been wholly above 

suspicion.” The order directs copies to be 

sent to the District Magistrate of Ganjam 

and the District Magistrate of Vizagapatara 

and Godavari in whose district Mr. Ross was 

working on the same lines, to Mr. Ross him- 

aelf, and to the two firms already mentioned. 




This is the only publication relied on. The 
defendant baa not thought proper to plead 
justification but has elected to rely on bis 
other defences. 

As to this, I am in the first place of 
opinion, for reasons already stated, that no 
suit lies against the defendant for a libel 
published by the Madras Government, at all 
events, unless it has been shown that publi¬ 
cation was made under the orders of the 
Secretary of State, or on his behalf and after¬ 
wards ratified by him. A similar conclusion 
was arrived at by Cbandavarkar, J, in 
Jeknngir v. Secretary of State (9), to whom the 
case was referred on a difference of opinion 
between Batty and Jacob, JJ., sitting on 
appeal from the judgment of Tyabji, J., which 
is reported in Jehangirv Secretary of StateiS). 

Even if the suit had been brought against 
the members of the Madras Government 
at the date of the order and this Court had 
jurisdiction to entertain such a suit it must 
still, in my opinion, have failed on the ground 
that the publication having been made by 
such Government in the execution of ifg 
duty and without exceeding it is absolutely 
privileged. lu Oliver v. Lord William 
Bentinck (28) the plaintiff sued the defendant 
in the Cour t of Common Pleas at Westmi¬ 
nister for publishing in the Gazette at Madras 
whilst Governor and the Comraander-in- 
Chief in the Presidency, a notification that 
the Court of Directors had resolved to 
dismiss the plaintiff, who was military oflScer, 
for gross ^violation of the trust reposed iu 
him as Commander-in-Chief, of the Molucca 
Islands; and on demurrer all the Courts were 
of opinion that it would be a good defence 
to the suit that the publication was made 
by the defendant in the execution of his 
duty and considering that this had not been 
sufficiently pleaded they gave the defendant 
leave to amend. 

In Grant v. The Secretary of State for India 
in Counal (29) Grove, held that the de- 

fendant was not liable for the publication of 
a similar notification in the Gazette, 
apparently the Port St. George Gazette,’ 
at all events when the libel was not alleged 
to have been published maliciously and 
without reasonable and probable cause. 

This qualification was inserted with re- 

(28) (1811) 3 Taun. 456; 128 Ecg. Rep. 187. 

(29) (1877) 2 C. P. D. 452; 46 L. J. C. P. 681: 37 L. 

T. 188; 25 W. R. 848. 
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ference to the dissenting iudgment oi 
Oockbarn. L. C. J. i» Va^okins v. ton 

the decision of the ina 3 ority of the Ooar 
in that case or with the subseqaent decision 
of the Court of Appeal in Ohatterton ^ f 
Secretary of State for India in Oouncil (3 /, 
explained in the case last mentioned; the 
defence of absolute privilege, in this as in 

other cases, is allowed in the 

because it would be contrary to such interest 

to allow public officers to be sued for libel lu 

respect of publications made m he 

their official duty on the mere 

the publication was malicious. 

they would be obliged to defend “‘I 

tions for the purpose of rebutting ‘he aUeg - 

tion of malice, however 

be hampered and embarrassed in the due d 

charge of their duties. 

Even if the occasion was not one of ab- 

solute privilege, it was certain y 

qualified privilege; and /hat being so and 

there being no evidence of malice f 

on the part of Government pp'nS /h® 
order, a suit against them won d fail on this 

ground also, and must also fail 

present defendant. In the result the suit is 

dismissed with costs. ju,n{ssed. 

GtL.J.Q.B. 076; U It. 
C04;72L. T. 858; 59 J. P. 596. 


SIND .lUUlClAL COMMISSIONER’S 

COURT. 

Original Civil Sun or 1912. 

February 19, 1912. 

Fresen/:—Mr. Hayward, A. J. C. 
SABRO walad ADINA-Plaintikp 

versus 

The secretary of STATE for INDIA 

1 X 1 nnilNClL —Defendant. 

Setary of State, and tl.e plaint ninst 

"u't a. Elpbinston, for the Plaintiff. 
boGMENlh-This i- t for an in^unc- 

;rbrn'''^«a:db?Mr. Jpchand on behalf 


of Mr. Klphinston that no notice Is necessary 
under section 80, Civil Procedure Code 

This question was in doubt under the 
wording of the corresponding section - 
nf the old Civil Procedure Code. Ihe 

0.1..:. nlk i",n- »• « 

o„.i. "T. :.rd. '"n 

respect of any act purporting to be done by 
him” excluded cases in which an act was only 
contemplated and bad not yet been done and 
Lplied both to a Public Officer and to the 
Sectary of State. This view was followed 

bv a Bench of this Court in Fundumal v. 

ilabomed Sharif (2), The ' 

Pourt however, in the more recent case ot bee 

retary of Stale V. Gajanan Ki i>hna Maidanka r 

(3) took the opposite view and held that the 

words applld offiy to a Public Officer and not 

to the Secretary of State. Attention has been 

called to certain remarks in that case indicating 

that those learned Judges might in 

cumstauces be induced to take 

standing their interpretation of the section 
but thoae remarks were merely obiter dicta and 

did not pretend to lay down that notice was 

not required by "-t -oiffin to be 

fi.: *•'" 

BQdor,ed by Ibe Leeisl»tuiB by subsUtat. 
® Trtlie word "him" the words such 

p'bfc om«." i" •••«"" 8“ 

lib 

n J. .rxf and the plaint muBt be 

Secretary of ovate, aau tuo f *.• on 

rejected in default of notice under section 80, 

fhvil Procedure Code. . . 

The application for temporary injunction 

fails also in consequence of the rejection of the 

plaint for want of notice under section 80, 

Civil Procedure Code. 

O J 1 I„.l. C.as. 5U; 30 C 28; 12 0_ W. X. 1065. 

(2) 4 Ind. Caa. 1156; 3 R- J ^ ^ ^ 273. 

(3) 10 Ind. Ca9.63.1; 6o U. to ou 
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tmiPATTA V. MALLIDI RAMA8W1MI. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 528 Of 1911. 

Febraary 28, 1913. 

Present: —Mr. Justice Bakewell. 

B. TIRAPAYYA minor bv ooardian 

T. G ANJAYY A — DErsNOANT — Petitioner 

versus 

MALLIDl RAMASWAMt— Plaintiff 

— Respondent. 

Luniiation Jcl of 190SJ, s. 21— I/iioful gufirdion 
—Person Jawtnlhj acting as gxiardian^Thongh not 
legally appointed 

A person who is lawfully actinpr as "uarclian, though 
not legally appointed for the purpose, is ‘lawful tjuar- 
dian’ within the ineaninf? of section 21 of the Limita¬ 
tion Act, 1908, when actin" for the benefit of the 
minor. 

Therefore, a payment made for the benefit of a 
minor by his natural mother, saves the bar of limita¬ 
tion, when the guardians appointed by the Will of the 
mitior’.s adoptive father and all his relations have been 
unwilling to act as minors. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Principal District Alunsif of 
Tanuku, in S. C. S. No. 1144 of 1910. 

Mr. B. Somayya (for Mr. P. Narayana- 
murti), for the Petitioner, 

Mr. T. Hamachandra Row, for the Respond¬ 
ent. 

JUDGMENT.—The District i^Iunsif has 
found that the action of the natural mother 
of the minor, in making the payment in 
question, wan for the benefit of the minor and 
that she was in charge of his person and 
property at the time. 

The guardians appointed by the Will of the 
minor’s adoptive father, and all his relations 
appear to have been unwilling to act as 
guardians, and in their default, the natural 
mother of the minor was, I think, the proper 
person, to be entrusted with his interests. 
The cases cited show that a person who is 
lawfully acting as guardian, though not 
legally appointed for the purpose, can bind 
his estate for necessary purposes, and, I think, 
that such a person is a “lawful guardian” 
within the meaning of section 21 of the 
Limitation Act, 1908, when acting for the 
benefit of the minor. The payments made 
by Surammft, therefore, save the bar of 
limitation. The petition is dismissed with 
costs. 

Petition dismissed. 


TIRBHDTAN V. SHAM SHMDAB. 

ALLAHABAD HIGH COURT. 

Civil Revision Petition No, 13 of 1913. 

March 27, 1913. 

Present: —Mr. Justice Tudball. 
TIRBHUYAN and others—Appellants 

verstis 

SHIAM SUNDAR and others— 

Respondents. 

Revision—Jurisdiction of Small Cause Court—Suit 
imtifuted during the absence of a Munsif who had 
Small Cause Court Jurisdiction and fried hij his success 
sor who hod no such power—Appeal. 

A ilunsif, having Small Cause Court powers, ob¬ 
tained privilege leave and left his District on lOth of 
April 1912. llis successor, who had no such power, 
joined the District on 18th April. On tlio Hth of April 
a suit to recover Rs. 5 ) was instituted which was sub- 

sequently tried by the Munsif who had no Small Cause 
Court jurisdiction: 

Hdd, that the suit was not tried as a Small Cause 

Court suit and hence an appeal Jay to the District 
Judge. 

Petilion for revision against the decision of 
the Additional District Judge of Gorakhpur, 
dated the 5th of October 1912. 

Mr. Mohan Lai Sandal, for the Appellants. 

Mr. Haribans Sahni, for the Respondents. 

JUDGMENT.—This revision arises out of 
the following circumslances:—Munshi Laoh- 
limi Natain was the Munsif of Basfi and was 
invested with the powers of a Small Cause 
Court Judge up to Rs. 50. He obtained 
three months’ privilege leave and on the ICth 
of April 1912 left the District making over 
charge, as far'as he could, to his Munsarim, 
Ou the 15th of April 1912. the plaintiff in 
the present case filed his plaint before the 
Munsarim. On the ISth of April. Mr. AH 
Aluharnraad, the new .Munsif, took over 
charge. He was not invested with any 
powers under the Provincial Small Cause 
Courts Act. The present suit was registered 
on the regular side from the very beginning 
and was lieard and tried by him as a regular 
suit. An appeal was preferred, which was 
decided against the appellant. He has CJme 
here on revision and urges that no appeal 
lay to the Court below, because the suit was 
of a Small Cause Court nature and was filed 
in a Small Cause Court and the decision 
of the Munsif, who had succeeded Munshi 
Lachrai Narain,must,underthe Act,be treated 
as the decision of a Small Cause Court, 

If the suit had been tiled while Munshi 
Lachmi Nara:a was the Munsif of Basti, 
there would be considerable force in the 
present application. It is urged that though 
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Miinahi Lachhnn Naraln left the District on 
the 10th of April, still the Small Cause Court 
of Basti was in existence, in spiiit at least if 
not in body, and on the 15th of April the 
suit was, as a matter of fact, filed m the 
Court of Small Causes. The Munsifi of 
Basti is a Court in which the powers under the 
Act can be exercised by a Judicial Officer, 
who has been invested with those powers. 
It is quite clear that if such an officer dies or 
is removed from the District, there is no 
Small Cause Court left, specially when he is 
succeeded by an officer, who has not those 
powers. Provision has been made in the 
Act to cover those suits, which are filed in 
the Court of Small Causes, but are left un¬ 
decided at the time when the Court ceases 
to exist, and a new officer is appointed who 
has no powers under the Act. It is quite 
clear that as long as there is no Judicial 
Officer in charge of the Munsifi at Basti, who 
has powers under the Act, there is no Small 
Cause Court in existence. If any suit is 
filed, it will have to be tried as a regular 
suit. I have been taken over the sections of 
the Act at considerable length, but there is 
nothing to support the contention put for¬ 
ward by the applicant that on the 15th of 
April 1912, there was a Small Cause Court 

at Basti capable of taking cognizance of the 
suit. There is, therefore, no force in the 
application. The suit was tried by the 
Munsif as a regular suit and the appeal lay 

to the District Judge. The application is dis¬ 
missed with costs. 

App^icatioti dismissed. 


SIND JUDICIAL COMMISSIONEa’S 

COURT. 

Review Application No. 52 of 1911. 

April 22, 1912. 

Present: — Mr. Crouch, A. J. C., and 
Mr. Hayward, A. J. C. 
POKARDAS JASHIOMAL—Applicant 

versus 

Messrs. FORBES, FORBES, CAMPBELL 

& Co., Ltd.,—Opponents. 

Act (IX. of 1899^, S8. 13, U, 15— 
Firm pnrty to diupnle-Reference hij firm or individual 
members -Jurisdiction oj arbitrator to decide the ques¬ 
tion of partnership of individual members^ Finality oj 


the order or otherwise—A'vard against firm—Remedy of 
individual alleged to be partner—Separate suif—DecU 
sion of question i« execution—Whether execution al. 
loiced against more than paitnership property—Revision 
_ Review—Grounds—Civil Procedure Code (Act V of 

1908J. s. 115, O. XXI, r.oO, O. XLVIL 

In an application to file an award under section 11 
of the Arbitration Act, the only questions that can bo 
properly consi<lered are questions within the scope of 
sections 13, I't and 15 of the Act. 

The authority of tlie arbitrators is directly created, 
and strictly limited, by the contract containing the 
submission, and they hare no jurisdiction over any 
person wiio is not a party to the contract. 

Where one of the parties to tho dispute to be ro- 
ferred to arbitration is a firm, it is not open to tho 
other party to proceed to arbitration against either 
the lirin.or its members individually. 

lu the latter c.ase, it is competent for the arbitrators 
to decide whether a particular individual is or is not a 
member of the firm and to pass an award in regard to 
him accordingly. But tho decision of tho (piostion 
would not be final, and is open to correction by the 
Court. 

In the former case, however, the arbitrators have 
no jurisdiction to determine the question of partner- 
ship and liability of tho individual members of tho 
firm. Any person alleged to be a ])artner may appear 
and deny his partnership, and if theroaro any persons 
who admit their liability as members of tlie firm, tho 
arbitrators can note tho prolest of the objector and 
proceed with tho reference as agaiiist tho firm, leaving 
tho question of the objector’s personal liability to bo 
doterminea by a competent Court in execution pro¬ 
ceedings or by separate suit. 

When an award has been given again.st a firm, and 
an application is made to tile tlio award in C<iurt, an 
objection by a person that he is not a partner to tlie 
firm and not bound by the award, raises cpiostions 
altogether outside the award Tlie question wliothor 
execution can issue under such award again.st a parti¬ 
cular person is one that must he detormiuod in execu¬ 
tion proceedings, or in an appropriate suit. 

Ter Hayward, A. J. C.——Wliether execution 
can issue on such award against anything more than 
tho property of the partnership under Order XX1, rulo 
50, of tho Civil Procedure Code. 

A review of an order, summarily rejecting an appli¬ 
cation for revision of tho judgment of the lower Court, 
may be granted on tho ground that tlio judgment, as 
it stands, is open to misconstruction, and tliat the 
points raised involve questions of great importance, 
and of frequent occurrence, and that it is desirable to 
have the views of the Appellate Court declared. 

Application for review against the order 
of Messrs H. N. Crouch and M. H. W. 
Hayward, Additional Judicial Commissioners 

of Sind. 

Mr. Wadhumal Oodharam, for the Appli- 
cant. 

Mr. Hirdnram Mewaram, for the Respond¬ 
ent. 

JUDGMENT. 


CrODCN. a. J. C.—This is an application 
for review of an order of this Court euramati- 
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order of Mr. Fawcett, Additional Jndicial 
Commissioner, ordering the award to be 6led. 

A preliminary objection has been taken 
that DO grounds have been shown for grant* 
ing the review; but I consider that we are 
justified in granting the review on the 
ground that Mr. Fawcett’s order, as it stands, 
is open to misconstruction, and that the 
points raised involve questions of great 
importance, and of frequent occurrence, and 
that it is desirable to have the views of the 
appellate side of this Court declared. 

The contracts containing the submission to 
arbitration purport to be made by “Verhomal- 
Pokardas.” Verhoraal-Pokardas is the 
name of an individual; Messrs. Forbes, 
Forbes & Co , assert, and Pokardas denies, 
that it is also the firm name under which 
Yerhomal and his father Pokardas traded. 

The reference was signed by Forbes, 
Forbes Co , only. Therein it was recited 
that certain agreements had been entered 
into by Verhoraal son of Pokardas, and 
Pokardas son of Jashiomal, trading under 
the firm or style of “VerhomabPokardas,” 
but the operative part was as follows:_ 

“And, whereas, the said firm of Verhomal 
Pokardas having failed, after notice of seven 
days having been given to them, to appoint 
their arbitrator, and whereas Messrs. Forbes, 
Forbes, Campbell & Co., Ltd., have appoint¬ 
ed their arbitrator Mr. J. 13. Stevenson; 
now, we, the said Forbes, Forbe.s, Campbell 
& Co., Ltd., do hereby, under the provisions 
of the said agreements, appoint Mr. E. Miller 
to acton behalf of the said firm of Verhomal- 
Pokardas and refer matters under difference 
to the award of 

Mr. J. B. Stevenson. 

Mr. E. Miller, 
both of Karachi.” 

Thus, though there was an assertion that 
Pokardas was a partner in the firm of 
Verhomal Pokardas, there was no attempt 
made to confer on the arbitrators jurisdiction 
over Pokardas individually. 

It has been held by the lower Court 
that Pokardas was served, personally, with 
notice of the arbitration proceedings. The 
effect of this notice was merely to warn 
him that such proceedings were pending 
against the firm of “Verhomal Pokardas,” 
and that he was alleged to be a partner in 


that firm. The delivery of such notice 
could not by itself operate to confer jurisdic¬ 
tion on the arbitrators over Pokardas. 

Pokardas put iu no appearance before the 
arbitrators. It has not been made clear if 
the question, whether or not he was a partner 
in the firm, was raised; the award is, in 
terms, against the firm only, and no reference 
is made to any individual partner, nor is 
there anything in the award from which it 
could be inferred that the constitution of the 
firm was considered. 

The application by the arbitrators under 
section 11 of the Arbitration Act to file the 
award in Court is headed thus_ 

“Suit No. 153 of 1910. 

Messrs. Forbe.-;, FuRres, Campb.^ll 
& Co.—-Plaintiffs 
t ersus 

1. Verhomil so.v of Pokard.vs, 

2. Pokardas sok ok Jashiomal 

TRADI.VG UNDER THE FIRM AND 
SrVLK OF V ERirO.MAL POKARDAS, 

Amritsar— Defendants. 

In the matter of a?i nppt/citi'on by Messrs, 

Earnest Miller ani J. B. Stevenson to file 
an awjrd under the Indian Arbitration 

Act IX of 1899.” 

Then follows an application, in four short 
paragraphs, setting forth that there had been 
a reference, that an award had been made, and 
that notice had been given to the parties, and 
praying that the Court would order the 
award to be filed. The application is signed 
and verified by the two arbitrators only. 

Ihe form of the beading is clearly bad and 
misleading. The arbitrators were the peti¬ 
tioners, and the respondents should have 
been Forbes, Forbes, Campbell & Co., Ltd., 
and the firm of Verhomal-Pokardas. U 
should have been stated in tbe body of the 
application that Verhomal son of Pokardas, 
and Pokardas Jashiomal were alleged to be 
partners in the firm of Verhomal-Pokardas 
(see Rules, Chapter Xfl, of this Court). 
Ihere was no suit instituted between Forbes 
Forbes & Co. and (1) Verhomal and (2) 
Pokardas, nor was there any allegation by 
the former on record on which it was 
possible to draw an issue. The only qnes- 
tions that could be properly considered in 
such application were the questions within 
the scope of sections 13, U and 15 of the 
Act; vi£., whether it was necessary to remit 
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POKARDA9 JA3H10MAL FORBES, FORBES, p„i„t was final. 

Bven though the point was not ex- 


fV,B award tor re-consideration, whether the 
arbitrators had misconducted themselves, 
and whether the award had been improperly 

"^Toklrdas was served He 

petition, and put in written . 

contended. yfrhoLhPokardas, 

-rUmUhe Iw^ard as a.ainst Mm should 

be set aside. In 

Pokardas appears to ^ i„gt his 

that the award was void a . g 
because it did not snow ^ 

that the arbitrators had 
Question who were partners (see page 1 
the record). The portion of 

lower Court dealing with this pait of the 

” “n'*:!',. i..t«» 

not show that the arbitrators inquired as to 
are tL partners of the firm in any way 
substantial. There was no ohhg^^^on 
them to make any such inqui y 
absence of any issue before them o 

noint and if defendant No. 2 wanted to con- 
^^est the iurisdietion of the arbitrators over 
1 -m nn the eround that he was not a party to 

rr. . p«‘"- “■ 7 ;„i* 

itonld have put in an appearance and con 
sted the maLr as he did in the first arbi- 
‘ration proceedings. Not having done so, 
he cannot now raise the question as an objec- 
4 .- , in the filing of the award. The pnn- 
ciple of res judicata (section 11, explana¬ 
tion IV, Civil Procedure Code) applies m 
su”h a case. Biraj Mohini Du« v M-imu i 
Ohinta Moui Dasi (1), Smith v Jahnson (-). 
For these reasors objectious 7, 8 and 9 cannot 

L gone into in this Court and, as pointed 

m^t in the Appellate Court’s judgment in 

Kewalram Ohanshamdas n. Donald Graham^ 

Co m, the defendant No. 2 has only himse 
to'blame in the matter on account of his 
eonduct in absenting himself and allowing an 

ex varte award to be passed. 

l\ therefore, order the award to be filed 

ns against defendant No. 2.” 

The learned Judge appears, therefore, to 

'^\\V"ArtitrM;rB had jnrisdietion to decide 
whether or not Pokardas was a member of 

the firm. 

HI BI 3/13 It. It. 149^, 104 Eug. Hep. 834. 

(3; 10 Ind. OftS. 211 j 6 S. L. tt. 61. 


(3) rjven tuuug«i ^ 

pressly raised or decided, Pokardas had no 
right to raise the point before the Court 
as it was res judicata inasmuch as it should 
have been raised in the arbitration proceed- 

ings. 

I am of opinion that the learned Judge 
was in error in so ruling on these three 

points. 

The authority of the arbitrators was con¬ 
ferred by the submission and reference; their 
powers were directly created, and strictly 
limited, by the contracts containing the sub¬ 
mission. It follows that they had no juris- 
diction over any person wlio was not a party 
to those contracts. If, as a matter of fact, 
Pokardas was not a partner in the firm of 

“Verhomal-Pokardas,” the arbitrators had 
no authority to make an award against him. 
Had the arbitrators the powers conferred by 
the Civil Procedure Code on duly constituted 
Courts, then the service of the notice of the 
proceedings on Pokardas personally might 
have operated to give Messrs. Forbes, Forbes 
& Co the right to treat him as individually 
hahle’ to sati.sfy the award against the firm, 
(See Order XXI, rule 50 and Order XXX). 

But the arbitrators had no such powers. 

Where a firm is the defendant party to 
arbitration proceedings and a person alleged 
by the plaintiffs to be a partner in that firm, 
appears and denies bis partnei-.ship, he thereby 
challenges the jurisdiction of the arbitrators 
as regards himself. In such case, if there 
be any person who admits his liability as a 
member of the firm, the arbitrators can note 
the protest of the objector and proceed with 
the reference as against the firm, leaving the 
question of the objector’s personal liability to 
be determined by a competent Court. If the 
objector be subsequently held to be a member 
of the contracting firm, then he will be bound 
by the award against the firm—unless it be 
set aside by the Court. It is, therefore, 
advisable for him to appear in the proceed¬ 
ings and see that no improper award is 
passed against the firm. If, however, the 
reference made by Messrs. Forbes, Forbes 
& Co had purported to be on behalf of (1) 
Verboraal Pokardas and (2) Pokardas- 
Jashiomal, then the arbitrators would have 
had to determine whether or not an award 
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should be passed against Pokardas. Had 
he appeared and denied the partnership, then 
they would necessarily have had to come to 
some conclusion on the point before they could 
have even entered on the reference, and 
this I take to be the effect of the decision in 
Kewalram Ganshamd<is v. Donild Graham 
Co. (3). As pointed out by Sir Barnes 
Peacock in Rtirree fersad Malee v. Koonjo 
Behary Shaha (4), all tribunals, whose juris¬ 
diction is disputed on stated grounds, are 
bound to hold a judicial investigation into 
such dispute and to take jurisdiction or not, 
according to the result. If it were not so, the 
question of jurisdiction would be in the hands 
of the parties and not of the Court. But the 
decision of an inferior tribunal on the 
quevStion of its own jurisdiction is not 
final. [Per Willes, J., in London Corporation 
V. Cox (5).] The finding of the arbitrators 
on the question is not a finding which the 
parties have bound themselves to accept ; it 
involves the issue whether they bound them¬ 
selves to accept any finding at all, and it 
is not, therefore, final, and is open to 
correction by the Court. Had an award 
been passed against Pokardas, then he could 
have objected that the award had been 
improperly procured against him, inasmuch 
as it had been procured on the misrepresenta¬ 
tion that he was a partner. 

But in the present case, no award was 
asked for against Pokardas personally ; the 
question whether he was a partner was not 
in issue before the arbitrators either ex¬ 
pressly or impliedly ; they had no jurisdic¬ 
tion to determine it, as the arbitration was 
solely against the firm. 

On the arbitrators applying to the Court 
to file the award, Pokardas, having re¬ 
ceived notice that he was a person alleged 
to be affected by the award, had a right 
to object to it being filed on any ground 
which could be properly dealt with under 
the Arbitration Act. But no award had 
been improperly procured against him, nor 
had the arbitrators misconducted them¬ 
selves in giving an award against the firm 
“Verhomah Pokardas.” In objecting that 
he was not a partner to the firm and not 

(4) 1 Marshall 99; W. R. (F. B.) 29; 1 lad. Jur. (O. 
S.) 20. 

(6) (1867) L. R. 2 H. L. 239 at p. 262; 30 L. J. Ex. 
825; 16 W. B. 44. 


bound by the award, he was raising ques¬ 
tions altogether outside the award. He 
was, in effect, asking the Court to make a 
declaration that he was not a partner in 
the firm of ‘‘V’erhoraal* Pokardas,” inas¬ 
much as he apprehended that Messrs. 
Forbes, Forbes ct Co., would seek to take 
out execution against him as a partner. 
He has an undoubted right to have this 
question decided in an appropriate suit, but 
it is not a question that can properly be 
raised or decided in a proceeding based on an 
application by the arbitrators to tile their 
award, passed, not against him personally, but 
against the firm. The practice of heading 
applications by arbitrators as if they were 
suits between the parties to the reference 
seems to have given rise to the theory that 
any questions ancillary to the arbitaration 
proceedings between the parties to the 
reference can be raised and adjudicated. 
Bat, whatever be the order of the Court, 
it is the award and not the order of 
the Court, that is enforced as a decree; 
the question whether execution can issue 
under such award against a particular 
person is one that must be determined in 
execution proceedings. 

The order of the Court that the award 
be filed as against defendant No. 2, is, no 
doubt, open to misconstruction ; but, in 
view of what has been said, it can be held 
legally to do no more than finally debar 
defendant No. 2 from objecting to the 
award being filed. It cannot be held to be 
equivalent to a declaration that he is a 
partner in the firm of “ Verhomal-Pokardas.” 
It must be construed as, what it actually 
is, an order holding the award to be 
a proper award within the meaning of sec¬ 
tions 13, 14 and 15 of Indian Arbitration 
Act. 

As I am of opinion that the order of the 
lower Court was correct, though based 
partly on reasons which we consider 
erroneous, I would reject the application 
with costs. 

Hatward, A. J. C.—I concur. It was 

open to Messrs. Forbes, Forbes, Campbell 
& Co., to have proceeded to arbitration 
personally against Verhomal and Pokardas. 

If they had done so, the arbitrators might, 
no doubt, have been required to ascertain 
whether Verhomal and Pokardas were, 
either or both of them, bound by the 



367 


Vol. XVIII] 


INDIAN CASKS. 


LAHDRI BIBI U. BUOY CHAND MAHATAP. 

submission as partners in the firm of 
Verhomal Pokardas, and so snbjecb to the 
jurisdiction of the arbitrators. But this 
'inquiry would nob have been final, as it 
would have related to the jurisdiction of 

the arbitrators to make their award, which 

could only be finally decided by the 

Court. xf . ^ 

It lias nob been contended that Messrs. 

Forbes. Forbes, Campbell & Co., were not 
entitled to adopt the alternative procedure 
of arbitration, not against Verhoraal and 
Pokardas personally, but against the farm 
of Verhoraal-Pokardas, on the analogy of 
Order XXX of the first Schedule, Civil 
Procedure Code. That would appear to 
have been the procedure actually adopted, 
which involved no determination by the 
arbitrators of the persons constituting the 
firm, but rfsuUed in an award generally 
against the firm of Verhomal Pokardas. 
No question of jurisdiction, therefore, pro¬ 
perly arose upon filing the award for the 

determination of the Court. 

It would, in ray opinion, be premature 
at this stage to consider the further im- 
portant question, which indeed has not been 
argued before us, and may not arise, 
whether execution could issue, if at all, on 
such award against anything nore than 
the property of the partnership, under Order 
XXI, rule 50, of the first Schedule, Civil 

Procedure Code. 

AvvUcation rejected. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 16 of 1911. 
February 25, 1913. 

Mr. Justice Holrawood and 
Mr. Justice Chapman. 

Srimoti LAHURI BIBI—Defendant No. 7 

—Appellant 
versus 

buoy grand MAHATAP— Plaintiff 

AND OTHERS, KEMATNINQ DEFENDANTS 

Respondents. 

dtiiicMC possession—VcfendanVs adverse 
whennujij be mppU,nentcd by preiyoii. ad. 
verse possession of another person- Limitation Act {Xi 
0 / 1877;, 5. 3. Sch.ll, Art. \4-i.-Adverse possession 
of defendant must he of the same nature as that sought 

hg the plaintiff. 


The question whether a defendant can =“PP t 

his ownadrorse possession by tho 

possession of another person ° 

thnr he ca.i be said to bare derived Ills babil.t) to 

sued from or through that otlior person. 

P..,lnJirdV V. K.nnrzr. 13 B. 160 at p. I';-', ‘'ff 
A defendant who is a lessee for less than I- >tar 
cannot add to tho period of hU adverse possession 

under liis lease, the period during'\hicii his 

were in advers; possession prior to the grant of bis 

The words “possession of the defendant" 

111 of th» Limitation Act cannot by reference to the 
dtf “Ltimr of “defendant" in section 3 be reasonably 

l.eld to inclnde tho possession ot another P“Y“'‘: ' 

co.defendant still in possession undei a dilloien 

“‘tIio adverse possession of a defendant nu.st be of 

the same nature as ll.at sought 

V. Muhammad lar Khan, 3 A. li, 

Thorefore. the defen.lant cannot set up his posses¬ 
sion as a permanent lessee as adverse m a suit by 
the plaintiff for possession as propnctoi. 

Appeal from the decree of the district 
Judge of Uooghly, dated 29th, 

1910. reversing that ot the Addtt.ona Sab 
Judge ot that District, dated May 10th 1909. 
ulbn Jogemlra Nath Mukherii, tor the Ap- 

Bahaa B,.santa Kunar Bose, 

Ohnr-in Mitra and Shioa I’romnno. Bkatti- 

charyyi, for the Respondent. 

JUDGMENT.—The appellant was one of 
the defendants. The plaintiff had purchased 
certain property at an 

February 1893. The suit was instituted for 
possession of the property on the ‘Jlst January 
1908. and in that suit the previous owners 
of the property were made defendants, 
some later date, which was enbsequeiit to the 
expiry ot 12 years from the plaintifis 
purchase, the defendant-appellant was rnade 
a party upon the ground that be had been 
granted a permanent lease by the prevrous 
owners who had wrongfully retained posses¬ 
sion since the plaintiff’s purchase. 

The only ground taken before ns is the 

ground of limitation. It is contended that 
the defendant-appellant can c arm the 
beneat ot Article Ut of the Lrmrtat.on Act. 
His lease was granted as late as July 
He had. therefore, not been 12 years m 
possession under his lease. But it is conteod- 
ed that he is entitled to add to the period of 
his possession under his lease the eleven years 
during which his lessors were in possession 
adverse to the plaintiff prior to the grant ot 
ht lease, that he can thus claim adverse 
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possession from Febraary 1896, the date 
of the plaintiff’s pnrchase till the date when 
he was made a defendant in the plaintiff’s 
snit. This period beings in excess cf 12 years 
it is contended that his case comes within the 
provisions of Article 141. 

We do not doubt that title to a limited 
interest can be acquired by adverse posses¬ 
sion, but we see no substance in the conten¬ 
tion that the appellant was entitled to add 
the period of his lessor's possession to his 
own. We have been referred to certain 
cases, more specially to the case of Fndaiirav 
V, Ramrav (1), in which Sargent, C. J,, 
held that the question whether a defend¬ 
ant can supplement his own adverse posses¬ 
sion by the previous adverse possession 
of another person must depend on whether 
he can be said to have derived his liability 
to be sued from or through that other per 3 :ui. 
Article 144 says that the twelve years must 
be from the date when the possession of the 
defendant becomes adverse to the plaintiff; 
and in the definition in section 3 of the Act 
it is said that the word ‘‘defendant” must be 
held to include the person from or through 
whorn the liability to be sued is derived. The 
definitions in section 3 are, however, subject 
to repugnancy in the context, and the words 
"possession of the defendant” in Article 144 
cannot, by reference to the definition in 
section 3, be reasonably held to include the 
possession of another person, a co-defendant, 
still in possession under a different title! 
The case of Padajirav v. Ramrav (1) is 
distinguishable. Moreover, we are in general 
accord with the opinion expressed by Pearson, 
J., in JJmrunmssa v. Muhammad Yar Khan 
(2), that the adverse possession of a defend¬ 
ant must be of the same nature as that 
sought by the plaintiff, at any rate in a case 
of the present kind. The defendant cannot 
set up his possession as a permanent lessee 
ns adverse in a suit by the plaintiff for pos¬ 
session as proprietor. Further, the title 
asserted by the defendant during his posses- 
sion was merely a title to hold under the 
other defendants in the case. The title of 
the other defendants was a vital part of the 
appellant’s claim. He does not pretend that 
he can claim the benefit of Article 144 on 
behalf of the other defendants: he cannot, 

(1) 13 B. 160 at p. 166. 

(2) 8 A. 24. 
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therefore, claim the benefit of the Article for 

himself, for his position was entirely depend¬ 
ent upon theirs. 

The suit, therefore, was not barred by 
limitation as against the defendant, and the 
appeal must be dismissed with costs to the 

plaintiff-respondent. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 5 op 1910. 

April 24, 1912. 

Present: Pratt, J. C., and 

Mr. Crouch, A. J. C. 

Musammat ASSAT and others—Appellants 


versus 

, a - and others—Respondents. 

CiVil Procedure Code (Act V of 190s), Q. XLI, 
rr. 25, 27—New case set up tn appeal—No fresh evi¬ 
dence to improve case permis$ible~New question re- 
quMing evidence for solution not entertainahle at the 

stage of argument in the first Court—Practice—Plead¬ 
ings. 


*.. lu Lue ai'sc uourt was that his ven¬ 

dors were co-owners with the defendant. In the 
Appellate Court, however, ho tried to make out 
that the defendant was constructive trustee for his 
(plaintiff’s) vendors: 

that this new case ought not to have been 
entertained even if an amendment of the plaint had 
been applied for. 

Under Order XLI, rule 25, remand can only be 
made when the lower Court has omitted to frame or 
try any issue or to determine any question of fact 
essential to the right decision of the suit. 

Even under Order XLT, rule 27, the Appellate 
Court is not justified in giving the respondent an 
opportunity to improve his case by calling fresh evi¬ 
dence except for some substantial cause. The rule 
refers primarily to cases where on examining the 
evidence as it stands some inherent lacuna or defect 
becomes apparent. 


Kessou'ji [ssur v. Great Indian Peninsula Railicaij 
Company, 31 B. 381; 11 C. W. N. 721; 6 C. L. J. 5; 4 
A. L._J. 46]; 2 M. L. T. 435; 9 Bom. L.R. 671; 17 M.L. 
J. 3*7; 34 I. A. 115, referred to. 

An original Court is not justified in entertaining, 
at the stage of argument and after the close of the 
evidence, a now question, the solution of which is 
dependent upon evidence. 

Rup Narain v. Qopal Devi, 3 Ind. Cas. 382; 13 
C. W. N. 920; 6 A. L. J. 567; 10 C. L. J. 58; 5 If. h. 
T. 423; 11 Bom. L. R. 833; 36 C. 780; 93 P. R. 19C«{ 
146 P. W. R. 1909; 19 M. L. J. 548; 68 P. L. R. 1910 
(P. C.); 36 I. A. 103, referred to. 

Appeal against the decision of the Sub- 
Judge, Hyderabad, 
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Mr. 0. .V. Loho, for the Appellant. 

Mr. Isarsing H'lzarising, for the Respond- 
ent No. 1. 

JUDGMENT.—Respondent No. 1 sued 
for the possession of a ^rd share in tliree 
Survey Numbers alleging that they had 
been sold to him by two of three brotlieis 
who, lie alleged, were the joint owners. 

The three brothers were Laldino, 
Allahrakhio and Chachak. baldino and 
Allahrakhio did not dispute the claim, but 
the heirs of Chachak contended that Chachak 
was the sole owner. 

In the fiist Court the issue was framed: 

‘Whether defendants Ncs. 1 and 2 (r.e., 
Allahrakhio and Laldino) owned a 10-anna 
8 -pie share in the laud in suit or whether it 
all belonged to Chachak as is alleged in the 
defence ?” 

Both parties called evidence on this issue 
and the Court came to the findivjg that the 
land belonged wholly to Cliachak. 

In appeal the appellant relied on a 
judgment exhibited in the case that another 
plot of land Survey No. 261 belonged 
jointly to Chachak and his brother.s. The 
judgment has been put in as a piece of evi¬ 
dence that the three brothers were liolding 
property jointly. It was, however, suggested 
that Chachak had acquired the land in suit 
as frontage of the joint Survey No. 
261. The Appellate Coui't then framed 
issues as to whether the land had been so 
acquired and allowing furtlier evidence to 
betaken decided the suit on the basis of 
a finding that two of the three Survey 
Numbers had been acquired by Chachak as 
trustee for his brothers. 

In this second appeal the heirs of 
Chachak question the legality of the order 
of remand. 

The order of remand purports to be 
under section 566 of the Code of 1882 
corresponding to Order XLI, rule 25. Under 
that Older the remand could only have been 
made when the lower Court had omitted 
to frame or try any issue or to determine 
any question of fact essential to the right 
decision of the suit. That is there mubt 
have been some omission on the part of 
the lower Court. This was not the case 
here for the lower Court had framed the 
issues and tried all the facts that arose 
out of the pleadings. The allegation that 


the land had been acquired as frontage 
was not made in the pleadings and it was 
not the duty of the lower Court to fi'ame 
issues or decide facta that were not pleaded. 
Even if the order of remand be treated as 
one made under Order XLI, rule 27, the 
Appellate Court was not justified under that 
rule in giving the respondent an opportunity 
to improve his case by calling fresh evidence 
except for some substantial cause. No such 
cause appears in this case and the section was 
interpreted by the Pi-ivy Council in the case 
of Kesiown hsur v. (heat Indian Peninsuli 
Railway (1) to refer primarily to cases 
where on examining the evidence as it 
stands some inherent lacuna or defect be¬ 
comes apparent. Therefore, even that section 
which is wider than section 565 or Order 
XIjT, lule 25, is not intended to enable a 
defeated suitor in the lower Couit to improve 
bis case by importing fresh evidence in tlie 
Court of Appeal. The rule on this point 
is made explicit by the judgment of the 
Bombay High Court in Nathu v. Vmedrnal 
(2). where it was said that a Court of appeal 
is not justiSed in exposing a party after 
he has obtained bis decree to the brunt 
of a new attack of which he never had 
notice during the hearing of the suit. Here 
the allegation that the land had been acquir¬ 
ed as frontage was made for the first time 
in the Court of appeal. In the case of Lala 
Rup Narain v. Musanimct Gopnl Devi (3) the 
Privy Council went further and said even that 
the original Court is not justiHed in enter¬ 
taining at the stage of argument and after 
the close of the evidence a new question 
the solution of which is dependent upon 
evidence. 

In this case not only did the Appellate 
Court give the appellant an opportunity 
of calling fresh evidence wliich he should 

have called in the lower Court, but it practical- 

ly allowed him to make a fresh case. The 
original case was that the plaintiff’s vendors 
were co-owners with Chachak. The csso 
made out in the Appellate Court was fhnt 
Chachak was constructive trustee for the 

(1) 31 B. 381; 11 C. W. N. 721; 6 C. L. J. 5; 4 A L 

J. 461; 2 il. L. T. 435; U Botu. L 1{. G71; 17 il L J* 
347; 34 I. A. 115 (P. C.). ' ’ 

(2) 1 Ind. Cas. 45G; 33 B. 35; 10 Born. L. II. 768. 

(3) 3 Ind. Cas. 382; 11 Bom. L. 11. 833; 13 C \y V 
920; 6 A.L.J. 567; 10 0. L. J. 58; 5 M. L. T. 423- 36 C* 
780; 93 P. R. 190d; 146 P. W. 11. i9u9 (P. C.); 19 m' 

L. J. 548; 68 P. L. R. 1910; 30 I. A. 103. 
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appellants vendors and that they had, there¬ 
fore, a right ot recourse against the trust 
property in the hands of Chachak’s heirs. 
This new case ought not to have been 
entertained even if appellant had applied 
for an amendment of the plaint. 

The bub-.ludge, brst class, therefore, 
acted irregularly in entertaining this fresh 
evidence. The suit should have been decided 
on the evidence led in the lower Court. 
On this evidence plaintiff is only entitled 
to the decree given by the first Court. 

We, therefore, reverse the decree of the 
lower Appellate Court and restore that of 
the first Court. 

Appeal allowed, appellants’ costs through¬ 
out on respondent No. 1. Respondent Nos. 
2 and 3 to bear their own costs. 

Appeal allotved. 


ALL4HABAD HIGH COURT. 

Civil Revision Petition No. 1 op 1913. 

March 18, 1913, 

Present: —Mr. Justice Banerji. 

The east INDIAN RAILWAY 

COMPANY —Defendant—Petitioner 

versus 

Messrs. SHEORATAN DAS MOTILAL 
— Plaintiffs—Respondents. 

Railways Act (/Xn/ 1890), ss. 5o, 12—Contract Act 
(/X of 18/2), s.'j. /3, 1()\—Detention of consignment by 
Railway Company—Illegal detention—Tort—Liability 
of Railway Company for damages—Bailee and bailor. 

Aa ordioarj’ bailee would not be entitled to detain 
the goods bailed for recovery of money due to him 
from the bailor on some other account but a Railway 
Administration has by section 55 the power to detain 
the goods. Where this power is exorcised illegally or 
wrongfully the Railway Company is liable for the 
illegal or wrongful detention and it cannot claim 
exemption from liability any more than any other 
person who wrongfully detains another man’s goods. 

Section 73 of the Contract Act relates to breaches 
of contract and not to torts. 

Petition for revision against the decision of 
Jndge of Small Cause Court at Cawnpore 
dated the Ist of July 1912. * 

Mr. Ladli Parshad, for the Appellant. 

Dr. N. 0. Banerji^ for the Respondents. 

JUDGMENT.—The facts of this case are 
these:—Some goods were consigned to the 
plaintiffs at Howrah to be delivered at 

Cawnpore. They arrived at Cawnpore ou 


the 18bh of September 1911. On the plea 
that the weight of the goods as specified in 
the receipt granted by the office at Howrah 
was shorter than the actual weight of the 
goods, the East Indian Railway demanded 
from the plaintiffs a further sum of Rs. 8-10 
which the plaintiff refused to pay. The 
goods, however, were delivered to the’plaint- 
iffs’ agent and were taken away. Subse¬ 
quently another consignment of goods 
addressed to the plaintiffs was received at 
Cawnpore. On the consignment the fare 
charged was in excess of what was properly 
due. The Railway authorities detained 
these goods under the power vested in them 
by section 55 of the Railways Act, 1890. 
That section provides that if a person fails 
to pay, on demand made by or on behalf of a 
Railway Administration, any rate, terminal, 
or other charge due from him in respect of 
any goods, the Railway Administration may, 
if the goods have been removed from the 
Railway, detain any other goods of such 
person then being in or thereafter coming 
into its possession. In exorcise .of this power 
the Railway Company detained the second 
consignment of goods for a period of nearly 
two months. The plaintiffs thereupon paid 
the amount demanded from them on account 
of the previous consignment under protest 
and removed the detained goods, and then 
instituted the suit out of which this appli¬ 
cation arises for reovery of Rs. 8-10 which 
they had paid under protest, Rs. 5-2 the ex¬ 
cess charge made on the second consignment, 
Rs. 78-12 0 for loss occasioned by fall iu 
the market during the period of detention of 
the goods and Rs. 13 as interest on the value 
of the goods detained. The Railway Com¬ 
pany admitted their liability for Rs. 5-2 but 
disputed the remainder of the claim. The 
Court below was of opinion that the weight 
of the goods received at Cawnpore on the 
18th of September 1911 was not greater than 
that specified in the receipt granted by the 
servants of the Company at Howrah. This 
finding of the Court below must be accepted 
in revision. There was evidence to the 
effect that part of the goods was weighed at 
Cawnpore and was not found to be of greater 
weight than that mentioned in the receipt. 
The Court was competent to act on this 
evidence and on the basis of it to conae to 
a finding on the question of short weig t. 

If, as has been f^^und by the Court below, 
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the weigrht char>;ed for wag uofc short, there 
was no amount payable by tiie plaintiffs and 
there was, therefore, no justification for the 
detention of their goods. The detention was, 
consequently, illegal and in respect thereof 
the position of the Railway Company was 
that of tort-feasor. It is contended that 
under section 72 of the Railways Act the 
responsibility of the Railway Company was 
that of a bailee under section 161 of tlio 
Contract Act and that, consequently, the 
Company was not liable in damages in res¬ 
pect of the wrongful detention to which I 
have referred above. I am unable to 
accede to this contention. Chapter VII of 
the Railways Act in which section 72 
appears relates to the responsibility of the 
Railway Administration as carriers and 
section 72 refers to the responsibility of a 
Railway Administration for loss, destruction 
or deterioration of animals or goods 
delivered to it for being carried by 
Railway. This case is not one of 
loss, destruction or deterioration of goods 
by the Railway Company as carriers. 
The goods were carried by the Railway to 
Cawupore. It is the wrongful detention of 
the goods at Cawnpore which forma the 
gist of tho present claim. An ordinary 
bailee would not be entitled to detain the 
goods bailed for recovery of money due 
to him from the bailor on some other 
account, but a Railway Administration has 
by section 55 the power to detain the goods. 
Where this power is exercised illegally or 
wrongfully the Railway Company is liable 
for the illegal or wrongful detention and it 
cannot claim exemption from liability any 
more than any other person who wrongfully 
detains another man’s goods. The claim 
was, in ray opinion, sustainable and the 
Railway Company was not protected by 
section 72 of the Railways Act or section 161 
of the Contract Act. 

It was next urged that the plaintiffs might 
have adopted means which existed for 
removing the goods and are, therefore, not 
entitled to the damages claimed by them. 
Explanation 3 to section 73 of the Contract 
Act is relied on. It is contended that the 
plaintiffs might on an earlier date have paid 
the amount demanded from them under 
protest and removed the goods. As to this 
I may point out that section 73 relates to 


breaches of contracts and this is a case of 
tort. Furthermore the plaintiffs were not 
bound to pay the amount improperly demand¬ 
ed from tliem under protest or otherwise. 
A he defendants Iiad no justification for 
detaining the goods and are liable to pay 
such damages as were sustained by the plaint¬ 
iffs by reason of this detention. It was 
alleged that there was a fall in the market 
and it was, therefore, claimed that the defend¬ 
ants were liable to pay the difference 
between (he price which prevailed on the 
date of arrival of the goods and that which 
prevailed on the date of delivery. This 
amount of difference which has been found 
by the Court below has, in my opinioia, been 
rightly awarded to the plaintiffs. 

The last ground urged is that the Court 
below should not have allowed interest on 
the value of the goods. This contention 
seems to me to be valid. As damages have 
been awarded in respect of the fall in the 
price, interest on the original price should 
not have been awarded. The amount of the 
decree of tlie Court below should, therefore, 
be reduced by the sum of Rs. 13 awarded as 
interest on the value of the goods. I accjird- 
icgly allow the application so far that I 
reduce the amount of the decree to R<». 87-0.6. 
In other respects I dismiss the application. 
The parties will pay ami receive cxsts in 
both Courts in proportion to failure and 
success. 

Decree modified. 


MADRAS HICH COURT. 

Second Civil Appeal No. 742 op 189i. 

January 28, 1898, 

—Mr. Justice Subramania Aiyar 
and Mr. Justice Davies. 
DARAMMA and OTnER.s—A ppellants 

versus 

MARIAMMA and otiiers — RgspoNoeNrs. 

Custom—South, Canara—Usufructuary mortgagee 

entitled to the value of improvements—Improvements 

meaning of. ’ 

According to the custom in South Canara, a usnfruc- 
tuary mortgagee is outitlod to tho value of improve- 
meats effected by him, provided, hoivevor, that tho 
parties have not contracted thomsolvos in the parti, 
cular transaction oat of the custom. 
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Improremonts are understood to imply anv work 
beneficial to the property, or, in other words, to’ which 
a reasonable owner would hare consented. 

Second appeal from the decree of the 
District Court of South Canara. in Appeal 
Suit No. 301 of 1890. modifyiner that of the 
Subordinate Judfire’s Court of South Canara, 
in Original Suit No. 11 of 1839. 

The Hon’ble Mr, P. L Rozario, Officiating 
Advooate-General and Mr. K. Narayana 
Rao, for the Appellants, 

Mt- P- (^ovind'.i Ifenon for tbe Hon'ble 
Mr. 0. Sankaran Nair and Mr. K, P. 
Madhiva 7icw, for tbe Rdflpoudents. 

ORDER.—We are unable to agree with 
either of the lower Courts that there is 
anything in the language of the mortgage 
instrument or Exhibit A to indicate that 
the intention of the parties was that the 
mortgagee should forego any claim to the 
value of improvements, if he was entitled 
thereto by the Customary Law. The 5th issue 
seems to have been raised to try the 
question whether there was a custom in 
South Canara by which usufructuary 
mortgagees were entitled to the value of their 
improvements. No finding has been come to 
as to the existence or non-existence of this 
custom, and the question must now be tried 
as we find that the parties did not contract 
themselves out of the custom, if it existed. 
The question will be whether there is a 
ousbora in South Canara entitling a usufructu¬ 
ary mortgagee to the v&lae of improvements 
effected by him; and if so, what are treated as 
improvements to be paid for under the custom. 
In trying this question the Judge should take 
not only the evidence adduced before himself 
but he should issue commissions to the several 
Munsifs in his District also to take evidence 

on the point. He must then come to a finding 
upon the -whole of the evidence so taken and 
submit it to this Court within two months 
from the date of the receipt of this order 
Seven days will be allowed for filing 
objections after the finding has been posted 
up in this Court, The further question as to 
the value of the improvements in this 
will be reserved. 

In accordance with the above order the 
District Judge submitted the followintr 
FINDING.—With reference to the order 
dated 19th October 1896, of the High Court 
calling for a finding in Second Appeal No. 742 


of 1894, I have the honour to state as 

follows: — 

The remand order recites that *‘the 5th 
issue in the suit”—which runs thus: 

What is the value of improvements, if any, 
effected on the mortgaged properties? 
and is the same recoverable in addition 
to the mortgage amount ? 
seems to have been raised to try tbe 
question whether there was a custom in 
South Canara, by which usufructuary mort¬ 
gagees are entitled to the value of their 
improvements”— 

and proceeds that, as no finding has been 
come to as to the existence or non-existence of 
this custom, ’’the question” must now be 
tried. 

The question” resolving itself in two 
heads:— 

(1) Whether there is a custom in South 
Canara entitling a usufructuary mortgagee 
to the value of improvements worked by him. 

(2) What are the ‘ improvements '* to the 
value of which he is entitled under such 
custom. 

2. As matter on which my finding on these 
questions is to rest, I am directed, besides 
the evidence adduced before this Court also to 
issue commissions to t-he several Munsifs in 
the District to take evidence. 

The five Munsifs have submitted the evi¬ 
dence offered before them, oral and docu¬ 
mentary (with their opinions on its value 
and effect) : before this Court no evidence is 
offered. 

For appellants Mr. T, Bhavani Rao appear¬ 
ed and argued that 

(1) the custom is established by the evi¬ 
dence; 

(2) there is no limitation as to the charac¬ 
ter of the improvements, the value of which 
the mortgagee is entitled to recover. 

For respondents there is no appearance. 

3. The evidence so collected is almost en¬ 
tirely in favour of the existence of such a 
custom, viz.^ “that the usufructuary mort¬ 
gagee at the termination of his occupation has 
a valid claim (in default of any special 
agreement on the subject) to compensation 
on account of improvement.^ worked by 
him during his term of occupation on 
the lands held under his usufmctuary 
mortgage. 

The weight of evidence on this point 
overwhelming that very little discussion of it 
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is necessary. Of the six Mansifs, ^foar 
(Kaudapur, G’arkal, Pattar and Maoglore) 
give their opinion unhesitatingly in favour of 
the custom, the 5bh (Udipi) says that the evi¬ 
dence given before him does not establish the 
custom, but he does not censider evidence 
against the custom so given satisfactory: and 
the 6th (Kassargode) reports that no evi¬ 
dence was produced before him on which any 
conclusion could be based. 

4. The documentary evidence is (as was 
naturally to be expected) principally in the 
shape of original decisions on the point in 
the Courts of this District and appeals from 
them. 

The oral evidence given before the Kuoda- 
pur Court in favour of the custom seems to 
me to carry weight (and the oral evidence of 
the witnesses for plaintiffs—respondents be¬ 
fore the Mangalore Munsif to show that the 
documents which they produced are of no 
avail to disprove the custom). 

The most important judgments are those 
marked as Exhibits XLYIl, XLVni and 

XLIX. 

This is a case before the late Barkur Dis¬ 
trict Munsif, in which a very heavy claim for 
improvements (the level of the lands, which 
abutted on a river, had been raised; wells and 
tanks formed; expensive buildings erected; 
trees planted, etc ) were disallowed in part: 
on appeal before the Principal Sadar Amin, 
the claim for improvements was altogether 
disallowed on the ground of absence of either 
(1) contract or (2) consent on the other part; 
in special appeal to the High Court, the claim 
for compensation was decreed—the learned 
.ludges, Holloway (at that time acting as 
Chief Justice) and Kindersley (who had 
served in this District as Sub-Judge) remark¬ 
ing in their order of rernind It is certainly 
the Customary Law of Malabar” (this is the 
voice of Mr. Holloway who had experience of 
Malabar and generally expressed hia views 
positively) and we are disposed from a num¬ 
ber of precedents to believe it to be that of 
Canara also” (here the utterance is tempered 
by the more careful expression and less ample 
experience of Mr. Kindersley in Canara) ‘that 
the evicting landlord shall pay the value of 
the permanent improvements to the tenant,” 
Although the Customary Law here stated to 
exist refers to an evicting landlord and ten¬ 


ant, the case in which the order was passed 
was one of a mortgage in usufructuary po.sses- 
sion.and 1 think there can be little doubt 
that this decision (passed in lS71) has gone 
far to create more “precedents” to establish 
the same custom with regar 1 to mortgagees. 
That decision was passed 25 years ago and 
probably bas created a “custom” by dint of 
precedent by this time, even if there was 
none before. On this point—the existence 
of such a custom previously—there is no 
evidence before me. That it exists in 
Malabar under the Kanom tenure is well- 
established— and this should have baon in 
Mr. Justice Holloway’s time wlren he referred 
to the “Malabar Customary Law:” hut whe¬ 
ther such a custom—as between usufructuary 
mortgages and other parties recovering the 
land from them—previously existed in South 
Canara, there is nothing to show. 

Since then (as shown by the exliibits 
produced in this inquiry) the Courts of this 
District have obviously followed the dictum 
above given and applied it to cises similar 
to the one in which it was given. 

My opinion on the first point, therefore, is 
tliat the custom as above described (paragraph 
3) is now established. 

5. It now remains to consider what is the 
nature of the improvements to ompensation 
(value) for which the outgoing mortgagee is 
entitled. 

Are there any limitations or exceptions? 

As noted above, the Vakil for appellants 
claims that there were none and I cannot say 
that, on the evidence directly given, there are 
any exceptions established. But there are 
considerations which have clearly gone to 
the establishment of the cnatoni—it is one 
which approve.s itself in equity to the human 
mind and is adopted into the equitable law 
of England (arid most other countries) — 
which suggest the lines on whicli the claim 
to value for improvements in such oases 
should fairly be—and has, in the former 
cases, which create precsdents, which create 
custom, been—awarded. 

6 . The grounds on which an allowance is 
made to the occupier for time or money which 
he expend-s in improving the property in hia 
occupation are: — 

(1) that the other party agreed to com¬ 
pensate him for results so achieved; 
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( 2 ) tliafc CDnsent” was given to 
provementa worked; 

(3) that there are fair gromds for presmi- 

consent would have been given if it 
had been asked. 

That Diatnct Munsifs in their reports g-ve 
lists of certain classes of work which have been 
accepted by the Courts and others in va-i >ns 
cases as forming grounds for valid claims 
under th.s^^head; and we have the wW 
permanent improvements” are used in the 
order above referred to (paragraph 4). 

Bat to compile a list of particular classes of 
work which are to be considered “established 
as claims for compensation by custom.” 

IS to run the risk of excluding some which 

have been overlooked, simply because they 

do not happen to have come before the Courts 

in the cases which are produced in this 

inquiry as precedents showing the custom- 

and the term permanent” is too vague to be 
of much use. 

7 . I thiok, therefore, the best Hading that 
i can give on the second point in the qaes- 
tion raised in this order of remand is_ 

That compensation has in the past been 
awarded in cases where the improvements 
effected have been such that the consent 
of the other party to the making of such 

improvements may fairly be presumed_ 

And that the custom” has been created by 
a series of such ■‘award”_and may best 
be defined in the same words—This also is in 
accord with the principles of equity. 

This second appeal coming on for hear¬ 
ing on 26th day of April 18^7, after the 
return of the above finding from the lower 

Appellate Court, the Court delivered the 
followingr 

order.—W e accept 

the findings of the Judge, the objections to 

Which are not seriously pressed, aud in 
accordance therewith declare that the mort¬ 
gagees (the defendants) are entitled to the 
value of the improvements effected by them 
and by improvements” we understand any 
work beneficial to the property, or, in other 

words, to which a reasonable owner would 
have consented. 

A finding must, therefore, now ba cDme to 
and reported to this Court as to the value 
of such improvements. Farther evidence 
may be taken if the Judge considers it neces- 
eary. The finding must be submitted within 
a mopth after the re*opening of Court after 
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Cie recess. Seven days will be allowed for 
blmg objections after the finding has been 
posted up in this Court. 

Before receipt of the finding in accordance 
with the above judgment and order, the 
par les put in Civil Miscellaneous Petition 
i>Jo of 1893 praying that the question 
^ value of iraprocements may be reserve 
ed for determination in any future suit 
w lie may be brought for possession and 

calling for finding may be 


that the order 
cancelled. 

This petition 
coming on for 
the following 

JUDGMENT. 


and the second appeal 
hearing the Court delivered 


“As both parties desire it, 
we cancel our order calling for a finding 
as 0 the value of improvements which we 

©ave to be determined in a suit brought for 
recovery of possession. 

f ”^1 M "* Second Appeal No. 742 

ot isyi can now be drawn op declaring 

that the defendants are entitled to the value 

o improvements effected by them as explaiu- 

6 in the judgment. We make no order as 
to costs. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No, 48 op 1911. 

May 3, 1912. 

Present:-~Mr. Pratr, J. C., and 
Hayward, A. J. C. 

GHULAM HUSSEIN MULLA ADAMJI 

—Applicant 


versus • 

and others—Opponents. 

Arhxtratton Act (/X oj 1S99), ss. 12, lo—Enlarging 
Ume after expiry of time for aioard—Suit for partition 
nnd posse‘>ston referred to arbitration--Declaratory 
award—Incapable of execution—Appointment of Com- 
miKsioncr to partition incompetent—Acquiescence in 
voluble proceedings oJ arbitration. 

6 Court can enlarge the time for making an 
award under section 12 of the Indian Arbitration Act 
alter the expiry of the time for making it. 

beth Uandas v. Seth Ootoomal, 16 lad. Caa. S6I; 6 
S. L. R. 89, referred to. 

In a suit for partition and possession referred to 
'^*‘*tion, if the award merely declares the shares 
o he parties, it falls short of the reference. S^ioh 

an *^ward should be remitted to the arbitrator fof 
completion. 
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If tho Court passes an order on the award appoiiit- 
iu" a Cominissionor to make partition, it would be 
usurpiii" a function which tlio parties had appointed 
the arbitrator to perform. Such an order is not 
enforcement of tho award under section 15 of th o 
Arbitratio n ^ 

A declaratory award is not susceptible of execu¬ 
tion. 

Where a person has voluntarily acted upon tho 
reference and voluntarily appeared before the arbi¬ 
trator, ho would bo liold to have acquiesced in tlio 
reference although it had been voidiblo at his option. 

Dimes V. Beadel, (1860) 30 L. J. Ch. 1; 2 Do G. F. & 
J. 333; 6 Jur. (n. s.) 1003; 3 L. T. 344; 9 W. R. 25, re- 
ferred to. 

Mr. Wadhumal Oolharam, for the Appli¬ 
cant. 

Mr. Hirdaram }>[ewaramy for the Op¬ 
ponents, 

JUDGMENT.—This is an application for 
revision of an order by the Additional 
Judicial Commissioner directing an award 
to be filed. There are only three points 
raised which involve the jurisdiction of the 
lower Court to make the order. Tlie first 
point is that the Court had no power to 
enlarge the time for making the award 
under section 12 after the time for making 
the award had expired. This point, 
however, is concluded by the decision of this 
Court in Seth Haridas v. Seih Ootoomal (1) 


pUcant had voluntarily acted upon the 
reference and voluntarily appeared before 
the arbitrator he would be held to have 
acquiesced in the reference altliough it had 
been voidable at his option. But here the 
applicant in his written objections pleaded 
that the undue influence and coercion 
continued even during the course of the 
proceedings before the arbitrator. If that 
is so, the conduct of the applicant would 
not amount to acquiescence in the con¬ 
tinuance of the contract. This is a matter 
which could only be decided on the evidence 
that the lower Court excluded. 

We, accordingly, set aside the order of the 
lower Court and remand the application to 
the lower Court for re-trial. The Court 
should admit the evidence of the applicant 
and decide in first place whether the 
reference was valid or acquiesced in and 
if it decides that in the affirmative it 
will be necessary for it to remit the 
award to the arbitrator in order that he 
should conclude his proceedings by making 
a final award. 

Costs to be costs in the cause. 

Case remanded. 


The second point is that the award is 
not final as it is merely a declaration of 
the shares to which the parties are entitled 
in the property in suit. In this respect 
it is clear that the award does fall short 
of the reference for the 8ubject*matter of 
the reference was the suit that had been 
filed for partition and possession. The 
declaratory award is not susceptible of 
execution and, therefore, the Court by its 
order appointing a Commissioner to make 
partition was usurping a function which 
the parties bad appointed the arbitrator 

Such an order is not an 
of the award under section 
The Court should have 
award to the arbitrator 
The third objection is thal 
the reference was procured under undu 
influence and coercion. The Court refused 
to go into the evidence following the case 
of Ormes v. Beadel (2). No doubt, if the ap- 


to perform, 
enforcement 
of the Act. 
mitted the 
completion. 


15 

re¬ 

fer 



(1) 16 Ind. Gas. 861; 0 S. L. U. 89. 

(2) (1800) 30 L. J. Ch. l;2DoG. F. & J. 333; 0 
Jur. (n. 8.) 1003; 3 L. T. 344; 9 \V. R. 25; 128 K. R. 
85; 45 Eng. Uep. 649. 


ALLAHABAD HIGH COURT. . 

Second Civil Appeal No. 1503 ok 1912. 

March 31, 1913. 

Present: —Mr. Justice Rafique. 

SHEOKARAN and another—Objectors — 

Appellants 

versus 

MAHADEO SINGH and another— 
Applicants — R espondents. 

Execution of decree — Decree giving life-estate to dec- 
ree-hoUler—Death of decree-holder—Decree incapable 
of execution. 

Where a decree is passed giving life-estate to tho 
decree-holder in a property, tlio decree becomes 
incapable of execution if tiio decreo-holdrr dies before 
the execution of tho decree. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 19th 
of August 1912. 

Mr. Muhammad Ishaq, for the Appellants, 

Mr. S. N. Sen, for the Respondents. 

JUDGMENT.—The two respondents, Maha* 
deo Singh and Basdeo Singh, with their 
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mother Lakhpati Knar iiistituted a suit for 
recovery of possession of certain immoveable 
property against one Jagram Singh on the 
allegation that the property in suit belonged 
to one Sarup Singh who was the father of 
Lakhpati Kuar and grandfather of thens- 
pondents. Jagram Singh was a collateral * f 
Sarup Singh. He resisted the suit on \ i- 
ous grounds. The claim of the responde .(a 

was dismissed on the ground tliat it \ :\s 
premature and tliab it could not be brou...' b 
in the life-time of their mother. BuT a 
decree was passed in favour of Lakhpati 
Kuar in her own right as the daughter of 
sarup Singh. She was decreed a daughter’s 
estate. The first Court passed the decree in 
her favour on November 26th, 1909, audit 
was upheld on appeal on May 13th, 1910. 
Both Musammat Lakhpati Kuar and Jagram 
died before the decree could be executed. 
The two respondents, the sons of Lakhpati 
Kuar, filed an application in the Court of 
the Munsif of Azamgarh for execution 
of the decree in favour of their mother, 
against the appellants, who are the legal repre¬ 
sentatives of Jagram Singh. The ap¬ 
pellants opposed the application for execu¬ 
tion, on the ground among others, that 
the decree in favour of Lakhpati Kuar award¬ 
ed her a life-estate only and could not be 
executed after her death. The learned Mun¬ 
sif gave etfect to this plea and rejected the 
application. On appeal the learned District 
Judge reversed the decree of the first Court 
on the ground that the respondents were the 
legal representatives of Musammat Lakhpati 
Kuar, the original decree-holder, and 
that for that reason the decree could be exe¬ 
cuted by them. Ihe appellants, have come 
up in second appeal to this Court and press 
the plea upon which the application was dis¬ 
missed by the learned Munsif. I think 
that this appeal must prevail. The question 
at issue between the parties is not whether 
the respondents are or are not the legal 
representatives of Musammat Lakhpati Kuar, 
but whether the decree in favour of Lakhpati 
Kuar is capable of execution after her 
death. It is admitted that the deciee was 
passed in her favour as the daughter of Sarup 
Singh giving her a daughter’s estate in respect 
of the property relating to which the decree 
was passed in her favour. After her death 
the decree became inoperative. It may 
be that the two respondents haye a right 


to succeed to that property in preference 
to the collaterals of Sarup Singh. But that 
is a question which should be decided between 
the rival claimants by a regular suit. The 
mere fact of the two respondents being 
the daughters sons of Sarup Singh does 
not give them the right to apply for exe¬ 
cution of a decree, which became inoper¬ 
ative after the death of their mother. 
The appeal prevails. I set aside the order 
of the lower Appellate Court and restore 
tliat of the first Court. Costs are allowed 
to the appellants. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Appeal No. 3 of 1911. 

May 9, 1912. 

Present: —Mr. Pratt, J. 0. 

SOMJIMAL TILLUMAL and another— 

Appellants 

versus 

TOLOMAL JETHANAND and others — 

Respondents. 

Limitation Act (IS of 190S;, Sch. I, Arts. 116, 120— 
Suit for money payable under an axoard—Suit for 
breach of obligation —Xot specific performance—^Suit on 
a bond —Not a suit for specific perjormance, but a suit for 
compensation for breach of contract. 

A suit for recovery of money duo under an award 
is governed by Article 120 of tho Limitation Act, 
the snit being one for compensation for breach of the 
obligation imposed by tho award and not for specitio 
performance of the award. 

A suit on a bond or contract to pay a specified sum 
of money is not a suit for specific performance of 
that bond or contract. Such a suit would bo a suit 
for compensation for breach of contract. 

The word ‘contract’ in Article 116 does not include 
an award. 

Appeal from the decree of the Sub-Judge, 
Kotri. 

Mr. Rttpchand Billaram^ for the Appel¬ 
lants. 

Mr. Lalchand Hassomal, for Respondent 

No. 1, 

Mr. Bipchand Ohandumal^ for Respondent# 
Nos. 2 and 3. 

JUDGMENT.—The defendants' father, 
Jethanmal, had four eons, thns— 



Vol, XIXJ INDIAN OASES. 377 


EAUAR'UD'DIN V. MANMATHA NATH MANNA. 

JETHANMAL. 

_ I 

r r I *1 

Ramrakhio. Toloinal. Shevaiaal, nomaiiraal. 

I 

Bassarmal. 

Jethanmal died about 1S9S and the son 
Ramrakhio separated from his brothers in 
1902. Plaintiffs are Bamna who had a 
claim against Jethanmal for debt. This 
claim was the subject of a reference to 
arbitration on the 7th January 1904. The 
reference was between plaintiff Sonijimal 
on the one side, defendants Tolornal, 
Bassarrnal and Heraanmal on the other 
side. Bassarrnal and Hemanmal were 
minors and Tolornal signed the reference 
on his own behalf and as the guardian of 
these two minors. By the award made on 
this reference certain immoveable property of 
these three defendants was transferred to 
the plaintiff in part satisfaction of the 
ancestral debt which was ascertained to be 
Rs. 1,826 11, for the balance of the debt 
Rs. 750, the defendants were ordered to 
pay cash in yearly instalments of Rs. 125, 
the first instalment being payable on the 7th 
April 1905. 

This was a suit filed by the plaintiff to 
recover this sum of Rs. 750 with Rs. 350 
interest. 

The lower Court held that the suit was 
time-barred; that the award was a bogus 
award and that it was not in tlie interest of 
the minors ard dismissed the suit. 

Plaintiffs appeal. 

The first question is that of limitation. 
The Sub-Judge relying on the cases decided 
)n Sukho Bihi V. UamSnkh Das (1) and Raghu- 
bur Dial v. Madan Mohan Lai (2), applied 
Article 113. But I think this Article is not 
applicable and that the law is correctly 
enunciated in the case decided at SornavalH 
Ammal v. Mulhayya Sastrigal (l). 

A suit on a bond or contract to pay a 
specified sura of money is not a suit for 
specific performance of that bond or contract. 
This is obvious from a consideration of sec¬ 
tion 12 (a) and 21 (a) of the Specific Relief 
Act—for if the claim can be satisfied by the 
payment of money, there ie no case for 

(1) 5 A. 263; A. \V. N. (1883) 10. 

(.2) 10 A. 3; A. W. N. (1893) 179. 

(3; 23 M. 693j 10 M. L. J. 208. 


specific performance. Sucli a suit must be 
a suit for compensation for breach of contract 
and it is none-tbe-less a suit for compensa¬ 
tion because it is brought for the specific sum 
named in the btnd or contract, Gavesh 
Krishn v. Madhavra liavii (4). 

Hence it is tliat a suit on a simple bond 
falls under Article 66 and on tliat bond 
when registered under Article 116. A money 
suit on such a bond could nev. r fall under 
Article 113. Here the suit is for money 
payable under an award. It is a suit for 
compensation for breach of the obligation 
imposed by the award and not for specific 
performance of the award. 

The award is registered, but there is no 
warrant for holding that the word contract 
in Article 116 includes award. By section 30 
of the Specific Relief Act, the provisions of 
Chapter II of that Act apply to awards. 
These provisions are applicable to suits for 
specific paiformauce of awards. They are 
not applicable to suits for compensation for 
breach of an award. And in either case they 
do not in any way affect the question of limi- 
tatiou. 

There is no Article specifically applicable 
to a suit for compensation for breach of an 
award and the suit does not refer to immove¬ 
able property. The appropriate Article is, 
therefore, Article 120. This gives six years 
from the time when tl»e riglit to sue accrues. 
The first instalment was payable on the 7th 
April 1905 and the suit was filed on the 19th 

February 1910, and is, therefore, in time. 

(4) G B. 75. 


CALCUTTA HIGH COURT. 
Miscellaneoos Civil Appeal No. 8 OF 1912. 

March 13. 1913. 

Present ’.—Justice Sir Herbert Carndulf, Kt., 
and Mr. Justice Beachcroft. 

Sheikh KAMAR-UD-DIN— Judgment-debtoh 

—Appellant 

versus 

MANMATHA NATH MANNA— Decree- 

HOLDER—AND ANOTHER—AUCTJON-PDRCHASSR—• 

Respondents. 

Execution of decree—SaleApplication to set aside 
sale on ground that application for execution loas time* 
barred—IJ maintainable. 
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A judgment-debtorseekiiv.? to set aside a sale, which 
had actually taken place, cannot take the point that 
the application for execution was tirne-baned. 

iiangnthfira Pnndithar v. Rathabai Animal, G M. 237 
and principle nnderlyin" Mnn.jul Pcr.^hnd' Dichit v. 
Grija Kant Dihiri, S C. ol;8 I. A. 123; 11 C. L. R. 113, 
followed. 

Appeal from the order of the District 
Jadge of Hooghly, 'dated June 5th, 1911 
affirming that of the Third Mansif of Howrah, 
dated September i9th, 1910. 

Babu Jadunath Knnjilal, for the Appellant. 

Babu Probodh Knmar Das, for Mr. N. 0. 
Btirdolai, for the Respondents. 

JUDGMENT.—This appeal and the 
alternative Rule are directed against an ap¬ 
pellate order refusing to set aside a sale 
in execution, when the case was before us 
last and we passed our order on the 5tli 
February 1913, we were ignorant of the fact 
that the decree concerned is a decree for 
rent, to the execution of which Article 182 of 
the Schedule to the Limitation Act has no 
application. It is unnecessary, therefore, 
for us to make the inquiry which we then 
contemplated. 

The short point raised before us is as to 
whether a judgment-debtor, seeking to set 
aside a sale which has actually taken place, can 
take the point that the application for execu¬ 
tion was time-barred. In this instance the 
application for execution was made three years 
after the date of the decree and so far as 
we can see, it was barred by sections 184 
and 185 of the Bengal Tenancy Act, 1885 
and Article 6 in the third Schedule thereto! 
It ought, therefore, to have been dismissed, 
but it was not dismissed; on the contrary, 
the Court, which was a competent Court, 
issued a notice on the judgment debtor under 
Order XXI, rule 22, Code of Civil Procedure, 
calling on him to show cause why the 
decree should not be executed against him, 
and, on his failure to do so made the order 
required by rule 23, sub-rule (1) that the 
decree should be executed. A sale proclama- 
tion was then drawn up after notice to him 
given in accordance with the provisions of 
rule 66, sub-rule (2) and the sale was held. 
Now the order made under rule 23 has not 
been appealed against. It is, therefore, a 
Subsisting and valid order. And we are of 
opinion following the decision of the Madras 
High Court in Oangathara Pandithar v. 


liathahai Ammal (1) and the principle which, 
as it seems to us, underlies the judgment of 
the Privy Council in Mungul Pershad Dichit v. 
Orija Kant Ltlim (2), that it is not open to 
the judgraect-debtor to go behind it by 
attacking the earlier application as having 
been presented out of time. The result is 
that we think that the appeal must be 
d^ismissed with costs, and the Rule dis- 

coarged. AVe assess the hearing fee at three 
gold rnohurs. 

Appeal dismissed, 

(1) 6 M. 237. 

(2) 8 I. A. 123: 8 C. 51; 11 C. L. R. 113. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 57 ok 1911. 

May 13 1912. 

Pre5e/i^:_Mr. Crouch, A. J. 0. and 
Mr. Hayward, A. J. C. 

SAMANMAL GANGUMAL AND ANOTHER— - 

Appellants 

Vf^rsus 

M AGH ANM AL VB RSIM AL— Respondent. 

Hindu Law —Dcbts~-~Son’ii liability to pay father’s 
debts—Debt created by decree of Court—Illegal or im¬ 
moral pyposo—Contract Act (/X of 1872), s. 23 — 
Decree in suit Jor damages for breach of contract to sell 
trust property—Execution against ancestral property in 
the hands of sons. 

Under Hindu law, sons are bound to pay all debts 
of their father, unless shown to have been contracted 
for illegal oi immoral purposes. 

Debts contracted for illegal or immoral purposes 
are merely debts of which the consideration or object 
IS not lawful or is immoral within the meaning of 
section 23 of the Indian Contract Act. 

A decree creates a debt, and in deciding the ques¬ 
tion of a Hindu son’s liability wo must look to the 
purpose for which the debt was created, and not to 
the circumstances under which the original liability 
was incurred. 

A debt of the father arising out of a decree passed 
against him for damages for breach of contract to 
sell property held by him as a trustee, is enforceable 
against his son’s share of the ancestral property of 
the family. 

Appeal against the order of Mr. B. M, 
Pratt Judicial Commissioner of Sind. 

Mr. Dipchand Ohandumal^ for the Appel¬ 
lants. 

The Hou’ble Mr. Harchandrai Vishinias, 
for the Respondent. 
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JUDa.MEXT. 

Crouch, A. J. C. —This is an appeal 
affainsb the order of Pratt, J. 0., dismiss* 
ing: an application by Samanraal and 
Lillomal sons of Gangaraal, objecting to a 
decree passed against their father being 
executed against their shares of the ancestral 
property of the family. 

Maghanraal had filed a suit (N^o. 277 of 
1910) against Gangaraal, and the sons of his 
brother Panjumal, for damages for breach 
of contract to sell certain immoveable pro¬ 
perty of which Gangaraal and Panjumal 
were, at the date of contract, trustees, 
with no power of alienation. In the plaint, 
the word fraud is used, and in the written 
statement of the sons of Panjumal it was 
contended that the claim arose “from a 
wrongful and ciiminal act.” Gangaraal 
put in no defence, and the case proceeded 
against him ex pT.rte. Judgment was given 
against the sons of Panjumal for R.s. 250, 
the amount of the earnest money which 
had been admittedly received by their father; 
but the suit as for damages was dismissed 
as against them on the ground that, when 
their father died, there had been no debt 
due by him, but only a liability to pay 
compensation. As against Gangumal it was 
held that the contract to sell was void 
for impossibility, under section 56, Indian 
Contract Act, as the vendor had no title; 
that Gangumal could have known this with 
proper diligence, if he did not in fact 
know it when he entered into the con¬ 
tract. Judgment was given against him for 
Rs. 1,750. 

It appears, therefore, from this judgment, 
that, prior to the decree being passed 
against him, there was no “debt” due by 
Gangumal, and that the decree was passed, 
i. e., the debt was incurred, in order to 
compensate Maghanmal for loss suffered 
through a breach of contract on the part 
of Gangumal. It has not been proved, 
that Gangumal knew, as a matter of fact, 
that he I ad no power to sell, or that he 
had any dishonest intention in selling; nor 
can it be assumed that he had an unlawful 
or immoral intention. 

The decree or debt, to satisfy which the 
properly has been attached was, then, a 
debt contracted for the purpose of dis¬ 
charging a civil obligation. The agreement 
to sell may have been entered into for an 


unlawful or immoral purpose, but has not 
been proved to be so. 

Mr. Dipchand Chandumal has urged tliat 
it was obviously an immoral thing to 
endeavour to .sell trust properly, and that 
if a debt is tainted in its origin by ini- 
raoralily, the sons of the person incurring 
it cannot be remleied liable. 

Gangumal died before the property was 
attached. 

I am of opinion that the appeal fails on 
the allegation of fact. Hut, assuming that 
Gangumal deliberately endeavoured to sell 
property which he knew he could not do, 
without breach of the terras of his trust 
instrument, and his purpose in selling could 
be fairly held to be unlawful, even then 
I am of opinion that the debt, incurred 
to discharge tbs obligation so created, was 
one which the sons are bound to pay. 
Under Hindu Law, sons are bound to pay 
all debts contracted by tlieir father with 
certain exceptions. The passages from the 
ancient Hindu texts which state these 
exceptions are quoted at length in Dtirbar 
Khachar v. Khachar Harsur (1) and Chakonri 
Mahton V. Oanga Pras had (2). Here, it is 
sufficient to say that the only head under 
which the present debt could come is that 
of debts that are “not Vyavahaiika." 

Many translations have been offered of 
“Vyavaharika,” but the best seems to be 
that suggested by Mookerji, J., in Ghakouri 
Uahtons case (2), viz., “lawful, usual or cus¬ 
tomary.” In Bxtrbar Khachar v. Khachar 
liarsxir (l) Knight, J., considered that “not 
Vyavaharika” should be rendeied “unusual, 
or not sanctioned by law or custom.” The 
translation suggested by Mookerji, J., is 
probably as collect a one as can be found 
in the English language. Usual or cus¬ 
tomary are, of course, secondary or alterna¬ 
tive meanings. The word, evidently, goes 
back to a time when written law scarcely 
existed, and people looked for their standard 
of conduct in discharging obligations to 
custom and usage. What was customary 
and usual was regarded as obligatory ; debts 
which the average, conscientious man would 
ordiuarily treat as binding were considered 
to be lawful debts. 

(1) 32 B. 318: 10 Bom. L. R. 297. 

(2) 12 Iml. Cas. 609; 16 C. W. N. 519: 15 C. L J. 
228; 39 C. 862. 
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Knifirht, J., however, went on to say: 

Put into simple Eoglish, the texts amount 
to this: that the son is not to be heM liable 
for debts which the father onght not, as a 
decent and respectable man, to have in¬ 
curred. He is answerable for debts legiti¬ 
mately incurred by his father; not for those 
attributable to his failings, follies or cap¬ 
rices/’ 

It is clear that, to adopt the rule thus 
laid down would involve the law in great 
obscurity, and it appears to me, with defer¬ 
ence, that the learned Judge has regarded 
the word from an incorrect point of view. 
Debts * not Vyavaharika” are not debts which 
the father, as a decent and respectable man, 
ought not to have incurred, but may be debts 
which the father as a decent and respectable 
man was not bound to discharge. Lawful 
debts are debts to which the law attaches 
an obligation to pay; not debts which the 
law obliges a man to incur. The learned 
Judges ot the Calcutta High Court who 
recently decided Ch'ikauri Mnhton's case (2), 
expressed the opinion that tlie rule so laid 
down is not well-founded, that the decision 
places too restricted a construction upon the 
term * Vyavaharika,” and excludes debts for 
which the son may be held legitimately 
liable (page 52o). I am, therefore, of opi¬ 
nion that it is undesirable to accept the rule 
as part of the law obtaining in this Province. 

But, under any circumstances, it is, I 
consider, now unnecessary ro attempt to as¬ 
certain exactly what the word “Vyavaharika” 
means in modern English, for a phrase in 
clear terms of English law was many years 
ago invented by Indian Judges, and adopted 
by the Privy Council, to cover not ouly 
“debts not Vyavaharika,” but also most of 
the debts which are declared to be excep¬ 
tions to the general rule according to the 
texts of Manu, Vajnavalkya, Ushanas, Bir- 
haspati, Gautama and Vyasa see Ghakouri 
Mahton v. Qanga Prasad (2).] 

The earliest Privy Council case which shed 
light on the point appears tohoiGirdharee Lai) 
Muddun Thakoor'7. Kantno Loll (3). On page 
197 occurs this sentence: “If the debt of the 
father had been contracted for an immoral 
purpose, the son might not be under any 
pious obligation to pay it.” The authority 


cited was a case decided in the Sadder Court 
where it had been held that it was necessary 
for the son, in order to set aside the sale of 
property for the purpose of paying the 
father’s debts, to show that the debt was 

illegal or contracted for an immoral purpose." 

The next Privy Council case is that of 
Suraj Buyisi Koer v. Sheo Persad ^ingh (4), 
wherein their Lordships refer with approval 
to the conclusion arrived at by Sir M. 
Westropp in JJdaram Sitaram v. Rayiu Pan* 
duii (5), that 'Subject to certain limited 
exceptions (as for instance debts contracted 
for immoral or illegal purpose) the whole of 
the family undivided estate would be, when 
in the hands of the sons or grandsons, liable 
to the debts of the father or grandfather,” 
and, after referring also to the decision of 
the Privy Council in hunloo LnWs case (3) he 
says that that case was an authority for the 
proposition that sons could nob recover joint 
ancestral property sold in execution of a 
decree for the father’s debt unles.s they show 
that the debts “were contracted for immoral 
purposes” and that the purchasers had 
notice that they were so contracted. 

In Nanomi Babuasin v. Moihun Mohun (6), 
Lord Hobhouse stated:—“The decisions have 
for some time established the principle that 
the sons cannot set up their rights against 
the father’s alienation for an antecedent 
debt, or against his creditors’ remedies for 
their debts, if nob tainted with immorality. 
On this important question of the liability 
of the joint estate their Lordships think that 
there is now no conflict of authority.’’ Bat 
as the only authorities referred to in the 
judgment were Muddun Thakoors case (3) 
and Suraf BunsPs case (4) we cannot fairly 
regard the expression “tainted with immora¬ 
lity” as meaning anything more than * illegal 
or contracted for an immoral purpose.” 

We have, then, the highest authority for 
say ing that a son is not liable for debts contract¬ 
ed by the father which are “illegal” or which 
are “contracted for an illegal or immoral pur¬ 
pose,” and we have not—unless we give to 
the phrase “tainted with immorality” of 
Lord Hobhouse, a meaning wider than it 
can fairly bear—any such anthority for 
exempting sons from liability for any debts 

(4) 5 C. 148; 4 C. L. R. 220; 6 1. A. 88. 

(o) 11 B. H. C. R. 76 at p. 83. 

C6) 13 0. 21j 13 I. A. 1. 


(3) 14 B. L. R. 187i 22 W. R. 60; 1 1. A. 321. 
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that are not so iaoatrecl. To all words in 
the phrase we must necessarily attach 
meanings that they ordinarily bear when 
used on formal occasions by English Judges 
and lawyers. The phrase in no way purports 
to be an accurate translation of any words 
to be found in ancient Hindu texts, but it 
represents, in terms of English law, the 
approximate equivalent of a rule of Hindu 

Law. ,, 

Now “illegal debt and illegal agreement 

are expressions unknown to Indian law, 
but “unlawful agreement” and illegal agree¬ 
ment” are terms familiar to English lawyers. 
An illegal agreement is an agreement of 
which the matter or purpose is contrary to 
positive law. An immoral agreement is an 
agreement of which the matter or purpose 
is contrary to positive morality recognised 
as such by the law. Hoth illegal and 
immoral agreements are said to bo unlawful. 
(Pollock on Contracts, 7th Edition, page 275). 

An illegal agreement seems, therefore, to 
be the same thing as an agreement entered 
into for an illegal purpose. We may, there¬ 
fore, adopt the phrase “debts contracted for 
illegal or immoral purposes” as the phrase 
■which has beeu accepted by the highest 
authority as covering the words not 
Vyavaharika.” 

If we turn to section 23, Indian Contract 
Act, we find that if the consideration or 
object of an agreement is forbidden by law 
or if the Court regards it as immoral, such 
consideration or object is said to be unlawful, 
aud the agreement is void. 

In Pollock’s edition of the Contract Act, 
page 113, it is stated, in reference to section 
23, “recently Sale, J., pointed out (what 
indeed seems obvious) that the word object 
in this section was not used in the same 
sense as ‘consideration^’ but was used as 
distinguished from ‘consideration and 
meant ‘purpose’ or ‘design.’ If this be 
80 , then ‘debts contracted for an illegal or 
immoral purpose’ are merely debts of 
which the consideration or object is not 
lawful, or is immoral within the meaning 

of section 23. 

That is to .say, in testing the morality 
or legality of the purpose for which a debt 
was contracted we are to be guided by 
definite well-known rules of law, and are not 
at liberty to construe ‘ immoral’ and 
“illegar’ in accordance with the loose 


methods of the ordinary public. And tho 
rule laid down by the Privy Council presents 
no dilhoalty of construction. 

It is necessary, now, to examine certain 
High Court decisions which seem to conflict 
with the view now put forward. 

The Bombay High Court appears to have 
given no decision inconsistent with the rule 
of the Privy Council, as now construed, until 
we come to Durhor Khachar's Cfi3& {\) in 1903. 
As already pointed out, the learned Judges iu 
that case, ignoring all previous decisions, 
sought a solution of tlie difficulty in an entire¬ 
ly novel interpretation of Vyavaharika. 

In Mdhabir FriiSiid v. Bosiieo SiiiQh (7), the 
father had committed criminal breach of 
trust in respect of certain ruoneys belonging 
to his employer. For this offence he was 
sentenced to two years’ imprisonment. His 
employer also sued him for the moneys, and 
obtained a decree against him for the same. 
U was held that tlie debt for which the 
decree was obtained was not one binding on 
the sons, the decree being for money which 
had been embezzled. This ruling does not 
appear te have been followed, or even refer¬ 
red to with approval in any later case of 
the Allahabad High Court. In the recent 
case of Jdi Rumar v. Oauri Nath (8), a pro¬ 
missory-note had been given to secure tlie 
re-payment of money tliat had been embezzled; 
and it was held that where a hon<i fide debt 
exists and where the transactions between 
the parties involve a civil liability as well 
as possibly a criminal act, a pro-note given 
by the debtor as security for the debt con¬ 
stitutes a valid agreement, and the sou was 
held liable. This decision is inconsistent 
with the earlier one of the same High Court, 
and offers a clear rule based on sound legal 
principles. 

The Calcutta High Court also presents 
only one decision which contliots with the 
view now put forward. In Fareman Daas v. 
Bhattu Mahion (9), property had been sold 
in execution of a decree passed in a suit for 
damages for theft or misappropriation by 
the father of the persons who sought to 
recover their shares. It was held that tlie 
sons were entitled to succeed. In the judg¬ 
ment appears the following passage:—“The 

(7) 6 A. 234; A. W. N. (18SS) 47. 

C8) 2H A. 71H; 3 A. L. J. 50G; A. W. N. (1900) 213 
(9) 24 C. 672. 
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cases cited refer to transactions which have 
been entered into by way of a contract or 
something approaching a contract between 
the father and some other person, and the 
debt which was so contracted it became the 
pious duty of the sons to pay off. But 
here there was no debt antecedent to the 
decree. There was merely a right to damages 
for a wrongful and criminal act; and so those 
oases would have no application to the pre- 

that that right to damages created a debt 
before the suit was brought, still it is diffi. 

cu t to see how such a debt was not tainted 

with either illegality or immorality. The 
origin of tins debt, if debt it was, was a 
theft committed by those persons who were 

Bued. 

This decision involves two important 
points. F.rstly, it is doubted whether a 
decretal debt is necessarily a “debt” within 
the meaning: of the rule of Hindu Law 
secondly, we have for the erst time, sons 
held not to be liable for a debt that was not 
contracted for an illegal or immoral purpose, 

\vi tainted with immorality,” 

What the expression ‘tainted with im- 
morality, when used as distinct from “con- 
Iracted for an unmoral purpose” precisely 
means it is impossible to say; it has no precise 

conjecture that it means 
sullied with immorality, i, e., slightly im¬ 
moral; but a debt incurred to re-pay money 

misappropriated is wholly moral in the eye 
of the law. ^ 
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much wider application. At any rate we are 
Dot prepared to bold that the rule is inapplic¬ 
able to cases where, as here, the liability 
was created by a judicial decision. There is 
no substantial difference in principle between 
a case in which a person is under an obliga¬ 
tion to re-pay money which he has actually 
borrowed and a case in which he is bound to 
discharge an obligation created by a judg- 
raeut of the Court.” To this opinion, that 
of a Hindu Judge of very high reputation, 
great weight may be fairly attached, and I 
would myself accept it as correct. 


Nor does the law when testing the morality 
of a contract, look to its “origin” by which 

events 

without the happening of which the contract 
would not have been made. 

Referring to this case of Ghakouri Mahtun 

V Oanga Prasad (2), Ifookerji, J. eays;- 
it been finally argued that the liability 

of a Hindu son to pay a debt incurred by his 
father is restricted to cases in which the 
debt 18 the result of a contractual obligation 
and in support of this view reference has 
been made to the observations of the learned 
Judges who decided the case of Pareman Das 

V Bhntttt Mahton (9). It may be conceded 

that the term literally ucderstood 

implies a debt or loan (see Mitakshara on the 
Institutes of Yajnavalkya. 11, 45, 47 50 54) 
but the judicial decisions to which reference 
has been made indicate that the rule has a 


After referring to the theory expressed in 
Pareman Das's case (9) that sons are not 
liable for a decretal debt which is immoral 
in its origin, the same learned Judge cited 
with apparent approval the case of Kartar 
bingh V Harjhimal (10), wherein it was ruled 
that it was impossible to hold that a debt 
created by a decree is a debt contracted for 
an illegal or immoral purpose, merely because 
the act from which the obligation to make 
compensation arose was an illegal or 
immoral act, or both illegal and immoral, 
for if the father had voluntarily contracted 
a debt to compensate the person whom 
he had by a criminal offence deprived of 
property, the debt could not, without an 
utter perversion of language, be s’yled a 
debt- contracted for an illegal or immoral 
purpose; that on the contrary the debt 
might be deemed to have been incurred 
for a highly moral as well as lawful purpose, 
and the liability imposed by the decree 
created an obligation unwilling contract¬ 
ed by the father under a lawful compul¬ 
sion. 

The more modern view of the Calcutta 
High Court, therefore, is that a decree 
creates a debt, and that in deciding the 
question of the son’s liability we must 
look to the purpose for which debt was 
created, not to the circumstances under 
which the original liability was incurred. 

In other words, the ruling of the Privy 
Council must be strictly followed. 

In McDowell Sf Co. v. Uagavi Ohetty (H) 
Raghava had executed a mortgage to 
plaintiffs to secure a sum of Rs. 6,000 
which he had failed to acount for. It 

(10) 123 P. R. 1S79. 

(11) 27 ar. 71. 
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•was expressly found that the contention 
that the mortgage was tainted with 
illegality” had no foundation (page 75) 
but, inasmuch as the moneys had been 
misappropriated under circumstances which 
constituted the taking itself a criminal 
offence, the learned Judge, following the 
decision in Pareninn D-iss v. Bhaitu Mnhton 
(9), and Mahabir Piitsid v. Basdeo Singh (7) 
held that the sons could not be held liable in 
respect of these suras under the Hindu Law 
rule as to the pious duty of a sou to pay 
bis father’s debts. 

In the earlier case of Natasayyan v. 
Ponnusami (12), where a decree had been 
passed against a Hindu father for moneys 
dishonestly detained by him, the learned 
Judges stated. “That rule, as we under- 
stand it, is that sons are under a pious 
obligation to discharge the just debts of 
their father, because otherwise he would be 
liable to be punished in a futuie state for 
non-discharge of these debts. Upon any 
intelligible principles of morality a debt due 
by the father by reason of his having 
retained for himself money which he was 
bound to pay to another would be a debt 
of the moat sacred obligation and for the 
non-discharge of which punishment iu a 
future state might be expected to be 
indicted, if in any. The son is not bound 
to do anything to relieve his father from 
the coDsequfnces of his own vicious in¬ 
dulgences, but he is surely bound to do that 
which his father himself would do were it 
possible viz., to restore to those lawfully 
entitled money he has unlawfully retained. 
In our opinion the contention of appellant.s 
on this point is opposed to all the principles 
upon which the rule of Hindu Law rests. 

In Erasala Qurunathan Ghetty v. AddippaU 
ly Eaghavalu Chetly {IS) a decree had been 
obtained against the father of plaintiffs for 
moneys misappropriated. Plaintiff con- 
tended that the moneys had been criminally 
misappropriated and that their shares of 
the family estate were not liable. The 
learned Judges refused to hold the sons’ 
shares exempt, on the ground that the evi¬ 
dence was not. sufficient to warrant them in 
holding that the misappropriation constituted 


02) 16 M. 99 at p. 104. t 

^ 13 ) 31 M. 472; 3 M- L. T. 394; 8 Cr. L. J. 147. 


a criminal offence ; and distinguished the 
case from Mnhibir Prnsad v. Basdeo Singh 
(7), by the fact that in the latter the 
parties alleged to have been criminally 
liable had been prosecuted and convicted and 
from McDowell's cise (0 by the fact that the 
Court had been able to make a tindiog that 
the money had been misappropriated under 
circumstances which amounted to a crimi¬ 
nal offence. 

It is evident that the Madras High 
Court has been embarrassed by the decision 
in McDowell's case (1) and has been compelled 
to draw a distinction between misappro¬ 
priation that is criminal and misappro¬ 
priation that is only dishonest. As pointed 
out by the learned Judges of the same Court, 
the distinction is opposed to all the principles 
on which the rule of Hindu Law rests; and 
there is certainly nothing in any decision of 
the Privy Council which justifies it. 

It appears, therefore, that the Bombay High 
Court stands alone in its view of the law; and 
that its view is based on an interpretation of 
tbe word “Vayavaharika," which the Calcutta 
High Court considers incorrect and no other 
High Court has yet approved. It seems also 
tliat the tendency of all High Courts, exc5pt 
that of Bombay, is towards a recognition of 
the fact that in testing the morality of the 
purpose for which a debt was contracted we 
must apply a lawyer’s test and nob a layman’s, 
we must seek a guide in the Contract Act not 
in the text books of moral teachers. As soon 
as this principle is clearly recognised, it will 
follow that the ruling of the Privy Council 
will be strictly con.strued; when striclly con¬ 
strued it will present no difficulty. 

To return to the case before us whether we 
accept the view of the Calcutta High Court, 
or that of Madras, or of Allahabad the 
appeal must fail. Appellant bases his case on 
Darbir Khachar v. Khachnr Harsur (1) and 
that ruling we are not prepared to follow. 

The appeal must be dismissed with costs. 

Haywasd, a. J. C — I concur in the order 
proposed by my learned brother, but find 
myself unfortunately unable tooncur entirely 
in his reasons fortheorder. Thequestion for 
decision is whether a debt arising out of a dec¬ 
ree for damages for breach of contract to sell 
property which turned out to bs inalienable 
trust property is an immoral or illegal debt 
within the contemplation of Hindu Law. If it 
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is not, then the debt here in dispute can be 
enforced against the j^iiit family property in 
the hands of the appellants who are the sons 
of the deceased judgment-debtor under sec¬ 
tions 50 and 53, Civil PrDoedure Code. No 
precise definition seems to have been given of 
the term “immoral or illegal” used in refer¬ 
ence to debts of the father of a joint Hindu 
family in the earlier decision but there would 
appear to me no sutfioient ground for sup¬ 
posing they were used with reference to the 
rules of English Contract Law by their Lord¬ 
ships of the Privy Council. The circumstan¬ 
ces would not, in my opinion, justify such a 
conclusion. English Contract Law in this 
connection deals with the contractual liabili¬ 
ties of the debtor’s own estate based on 
legal considerations; whereas Hindu Law 
in this connection deals with the contractual 
liabilities of the estate of the debtor’s joint 
tenants or co-parceners based on religious 
consideiations. This is indicated perspi¬ 
cuously in the opening paragraph on the 
subject No. 301 in Chapter IX of Mayne’s 
Hindu Law. It was Hindu Law and not English 
Law which was under the consideration 
of their Lordships of the Privy Council. 
There would appear to me at the same 
time to be little doubt with all due deference to 
the learned Judges who decided the case that 
the definition of the term “immoral or illegal” 
in this connection given in Magniram v. Laxni 
N'jrayan (14) cannot be supported by the 
previous authoritative decision upouthe Hindu 
texts. The correct explanation would appear 
to me to be found in the following words of 
Mookeijee, J.:— Text-writers, as well as judi¬ 
cial decisions,apply the well-known expression 
‘illegal or immoral debt’ to include, not merely 
debts which are not ‘Vyavaharika,’ but all 
the debts which are deemed as not payable by 
the son according to the texts of Mann 
Yajnavalkya, Ushanas, Brihaspati, Gautama 
and Vyasa.” This explanation occurs in the 
exhaustive judgment of Mookerjee, J. in the 
case of Ohakouri Mahton v. Oanga Prashad (2). 
The question whether the debt of a father in 
any particular case falls within the term 
“immoral or illegal” must, therefore, ba decid¬ 
ed by a consideration of the kind of debts 
which have been held so to fall by previous 
authoritative decisions upon the Hindu texts. 
No case has been quoted here in which a 

^li) 32 B. 353; 10 Bern. L. R. 281. 
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debt arising out of a civil decree for damages 
for breach of contract to sell property which 
turned out to be inalienable trust pro- 

« m A ^ an “immoral 

or illegal debt” according to Hindu Law, 

Ihe only cases quoted refer to criminal mis¬ 
appropriations and no evidence has been 
indicated here of criminal breach of trust, 
ihe debt, therefore, in this case has correctly 
been held to be enforceable against the joint 
family property in the hands of the appel¬ 
lants who are the sons of the deceased judg- 
meut-debtor under sections 50 and 53. Civil 
Procedure Code. The appeal must be dis¬ 
missed with costs. 

Appeal dismissel. 


ALLAHABAD HIGH COURT. 
Execotion Sbco.vd Appeal No. 1559 of 1912. 

March 27, 1913. 

Mr. Justice Tudball. 

BANbGOPAL SINGH and others— 

Appellants 

versus 

RUP NARAIN SINGH— Respondent. 

Cn'tl Procedure Code (Act V of 1908), O. IXXIV, r 
^0—iIortgagc suit — Costs in appeal—Personal decree 
against the j>i.hjment-dehtor. 

Ill a mortgage suit the plaintiffs obtained a decree 
for sale of the mortgaged property. The defendant 
appealed. Jho Appellate Court dismissed the appeal 
and orilered that the appellant should pay the costs 
of the appeal to the respondents: 

Held, that the decree as to costs in appeal was a 
personal decree against the jmigment-debtor. 

HaqbnlJ'utima v. L<dta Prasad, 20 A. 528; A. )V. N. 
(1898), 157; ilohutKj Ojha v. Ram Bahadur Singh, 15 
Ind. Cas, 23; 10 C. W.N. 731, referred to. 

Execution second appeal from the decision 
of the District Judge of Benares, dated 30fch 
September 1912. 

Hamilton, for the Appellants. 

Dr. S. N. Aeti, for the Respondent. 

JUDGMENT.—The circumstances out of 
which this appeal arises are as follows:— 
The respondent obtained a decree for sale on 
foot of a mortgage in the Court of first 
instance. The present appellants-judgment- 
debtors appealed against that decree. The 
District Judge dismissed the appeal and 
the decree as to the costs of the appeal was that 
the appellants were to pay the costa of the 
respondent. The judgmeat-debtora came up 
to this Court in second appeal. That second 
appeal was also dismissed and in the decree 
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there was a simple order that the appellants 
were to pay the c^sts of this Court to the 
respondent. The decree in the case of each 
appeal was, therefore, similar, simply dis¬ 
missing: the appeal and awarding to the 
respondent the costa of the appeals. The 
decree-holder has applied to the Court below 
for a final decree in the case for the re¬ 
covery of the amount decreed to him by the 
Court of first instance including the costa 
of that Court. In regard to the costs of 
the two appeals, he has applied for recovery 
of the same as against the persons of the 
judgment-debtors by issue of a warrant of 
arrest. 

This latter part of the application was 
rejected by the Court of first instance. It 
referred to the decision of this Court in 
Maqbnl Fotima v. Lalta Prnsad (1). On 
appeal the lower Appellate Court has 
ruled that the decree-holder is entitled under 
the decrees of the two Appellate Courts to 
recover the costs of those two Courts from 
the judgment-debtors personally. It lias, 
therefore, on this point overruled the order 
of the first Court and has, moreover, clearly 
and distinctly awarded the costs of the appeal 
against the persons of the judgment-debtors. 
The latter have come here on second appeal 
and the plea ta^en is that the costs of the 
two Appellate Courts in the original suit can 
only be recovered from the property or by 
obtaining a decree under Order XXXIV, rule 
6 . Stress is again laid on the ruling of 
Makbul Fatima v. Lalta Prasid (1), A care¬ 
ful examination of the decision in that case 
shows that the Court of the Subordinate 
Judge allowed the recovery of the costs of 
both Courts, Original and Appellate, by execu¬ 
tion against the judgment-debtor personally. 
The judgment-debtor appealed. In regard 
to the costs of the Appellate Court his appeal 
was not pressed and the order of the Sub¬ 
ordinate Judge was only set aside in so far 
as it related to the costs of the Court of 
first instance. On page 526 of the report 
there is the following sentence:—“As re¬ 
gards the costs of the Appellate Court, there 
is no controversy in this appeal.” Tlie 
learned District Judge has referred to the 
decision of the Calcutta High Court in 
Mohunga Ojha v. Ram Bahadur Singh (2). 

(1) 20 A. 623; A. W. N. (1898), 157. 

(2) 15 Ind. Cag. 23; 10 C. W. N. 73!. 


That was a case which seems to me practi¬ 
cally on all fours with the present case. As 
the learned Chief Justice remarked in his 
judgment: ‘In cases of this kind what we 

have to see is not what decree tlie Court 
ought to have passed, but what decree the 
Court has passed. If the Court pa'^sed a 
personal decree for costs, tlien there is no 
necessity of having recourse to the procedure 
indicated in section DO.” In tlie present 
case I have examined b)th the decree.s of 
the lower Appellate Court and of this Court 
which were passed in ths appeals preferred 
by the judgment-debtors. In each case the 
decree is merely to tlie effect that the appeal 
is dismissed and the appellants are to pay 
to the respondent a certain sum as costs of 
the appeal. As the decrees stand it seems 
to me tliat they are purely personal decrees 
making the appellants personally liable for 
the amounts of the costs. Neither in sub¬ 
stance nor in form are they decreed for 
sale. The matter would have been very 
different had the Court of first instance 
dismissed the suit for sale and had the 
Court of Appeal decreed the suit for sale. 
All the costs up to the decree for sale would 
tlieu have CDnaolidated and would have been 
the costs, which are found mentioned in 
Order XXXIV, rules 2 and 4. As the decrees 
stind, in rny opinion, the decision of the 
lower Appellate Court is perfectly correct. 
I dismiss the appeal with costs including 
fees on the higher scale to be recovered fro u 
the persons and other properties of the 
judgment-debtors. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

MrsoELLANEOPS Civil Appeal No. 3 op 1912 

May 14. 1912. 

Present: —Mr. Crouch A. J. C., 
and Mr. Hayward A. J. 0. 
DHANAJI G. DB3HMANAY— Appellant 

versus 

H. A. S. TAYLOR— Respondent. 

Provincial Insolvency Act (I[[ of V307i, ss. 24, 3'j 
39, 44 (2) ic), 45 (.2 )—Creditor not proving claim-' 
Proved claim not to be excluded from equal division of 
asaeti. 
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VEERANAN AMBALAM V. EARUPPATYA PILLAI. 

A creditor of nn insolvent debtor held two decrees 
but in the insolvency proceedings he provccl one 
only decree, reserving the other for settlement 
after the discharge of the debtor. The Court re. 
co^nisin" the inequity of the tactics, excluded the 
decree that had been proved, from the benefits of tho 
conditions imposed on the discharge of the insolvent 
under section 44 (2) (r) of tho Insolvency Act. 

Hihl, that in view of the provision for equal division 
of assets contained in sections 33. 39 of tlie Insolvency 
Act. the order of exclusion was incompetent. 

Under the Provincial Insolvency Act, it is appa¬ 
rently open to any creditor to deprive an insolvent 
debtor of the reme«lies intended to bo jn-ovided for 
him by the Act by tho simple expedient of refraining 
from proving the claim and of thus excluding it from 
the schedule framed by tho Court. 

Appeal from tlie order of Mr. E. M. Pratt, 
Judicial Commissioner of Sind. 

Mr. Partabrni Dhanraimaly for the Appel¬ 
lant. 

^Ir. Kikla^ for the Respordent. 

JUDGMENT.—The appellant creditor 
held two decrees for suras of about Rs. 700 
and Rs. 3,000 respectively outstanding against 
the opponent insolvent debtor, but proved for 
the decree of Rs. 700 only in the insolvency 
proceedings, reserving the decree for 
Rs. 3,000 for settlement after the discharge 
of the opponent insolvent debtor. 

The learned Judge recognized the inequity 
of such tactics and excluded the appellant 
creditor so far as concerned his decree for 
Rs. 700 from the benefits of the conditions 
imposed on the discharge of the opponent 
insolvent debtor under section 44 (2) (r), 
being unable to direct the inclusion of the 
decree for Rs. 3,000 in default of formal 
proof in the insolvency proceedings by reason 
of the wording of the Provisions of sections 
24 and 45 (2) of the Provincial Insolvency 
Act III of 1907. 

We do not think it was open to the learned 
Judge so to penalize the appellant creditor in 
view of the provisions for equal division of 
assets contained in sections 33 to 39. We 
recognize at the same time the ready means 
afforded for defeating the objects of the 
insolvency legislation by the terms of sec¬ 
tions 24 and 45 (2) of the Provincial 

Insolvency Act III of 1907. It is apparently 
open to any creditor to deprive an insolvent 
debtor of the remedies intended to be provid¬ 
ed for him by the Act by the simple expedi¬ 
ent of refraining from proving the claim and 
of thus excluding it from the schedule 
framed by the Court. It would appear to 
have been the intention of the Legislature 


merely to protect creditors who might 
receive no actual notice of the insolvency 
proceedings but in view of the express terms 
enacted the only remedy would appear to 
be a further appeal to the Legislature. 

We must accordingly modify the order of 
the learned Judge and direct the discharge 
to be suspended until 8 annas in the rupee 
has been paid of all the debts entered in the 
schednle prepared by the Court. 

We dismiss the cross* objections as no 
sufficient ground has been advanced for our 
interference. Each party must, in all the 
circumstances, bear his own costs. 

Order modified; Cross-objections dis/niesed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 252 op 1910. 

November 8, 1911. 

Present -.—Justice Sir Ralph Benson, Kt , 
and Mr. Justice Sundara Aiyar. 
VEERANAN AMBALAM and others 
—Dt PENDANTS — Appellants 


tersws 

KARUPPAYYA PILLAI— Plaintiff 


— Respondent. 

Madras Irrigation Act (VII of InQo)—Madras 
Revenue Recovery Act (II of ss. 2, 42 —Sale for 

arrears of xoater'Cess—Public revenue conveys title 
free of encumbrance, 

A sale for arrears of water-cess payable under Act 
VII of 1865 would convey a title to the purchaser 
free of encumbrances. 

Second appeal from the decree of the Dis¬ 
trict Court of Madura, in A. S. No. 701 of 
1907, presented against that of the District 
Munsif of Madura, in Original Suit No. 162 
of 1906. 

Mr. C. S. Venkatachariar, for the Appel- 


ir. K. N. Aiyah, for the Respondent. 
UDGMENT.—We are of opinion that 
lale for arrears of water-cess would 
7 ey a title to the purchaser free of 
imbranoes. ^Public revenue* is define 
action 1 of Act U of 1864 to inclnde 
es payable to Government on accoun 
'ater supplied for irrigation and 
includes the cess payable under 

1865. Section 42 of Act 11 of 1 »d4 
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declares that all lands brought to sale on 
account of arreirs of revauiie shall be sold 
free of all encirnbrancas. The plaintiff in 
this suit, therefore, obtainei a title free of 
the appellant’s mortgage. The cases relating 
to sales for arrears of income, and ahkari 
revenue have no bearing on the question 
before us. It is further urged that the 
sale for arrears of water-cess was invalid, 
as no notice was given to the iuamdar. 
But this point was not raised in either of 
the lower Courts even if it was open to 
the appellant to raise it. 

The second appeal is dismissed with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 180 op 1911. 
September 17, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

RANGACHARYA APPACHARYA 

—Appellants 

versus 

DASACHARYA SANKHALPACHARYA 

—Respondents. 

Bomhaij Regulation, Act (I^o/ 1827^, •<. 1 — Limita,. 

Hon .-Icf (IIV of 18j9;, I (12), 2 -Limitation Act 
(IX of 1871), . 1 . 2—Repeal of section I of Regulation — 
Intecoretation of statutes —■l''t Xt of 18 51 —Positive 
prescription, rule oj—Repeal ly limitation statute — 
Oonstrur.tion of grant — trust property —Gift -Coii’ 
striict'.on of deed—Possession of donee from trustee for 
th irty years —Title. 

In 1(378-79, a village was given in inam to the 
Swaiui of a Matli for the purpose of meeting tlie ov- 
ponses of camphor for the idol used in the ceremony 
of “Karpur Mangalarti.” In 1830, the then Swami 
gave the village by way of gift (Krishnarpana) to A , 
who went into possession as proprietor of the pro- 
perty in 1830. .1 paid a small sum erjaivalent to 

Rs. 20 as jadi on the land till 1S40, after wliich the 
payment was stopped. In lOOS, the present Swami 
of the Math sued to obtain a declaration of his title to 
the village and to recover possession from tlio heirs 
of A.: 

//eZ<i, ( 1 ) that the original grant to the Swami was 
in his capacity of a trustee as the legal property was 
vested in the Swami while the equitable state was in 
the judicial person, the idol; 

(2) that the successors of the Swami held the village 
as trustees; 

(3) that the gift to A. was an absolute gift 
with possession, the word Krishnarpana specifically 
denoting which is irrevocable and absolute; 

(4) that the mere temporary coudition that a 
trivial sum of money shouUl be paid as judi did not 
deprive the transfer of its character as a gift; 

(5) that by virtue of section 1 of the Bombay Regu¬ 


lation V of 1827, the possossiou of .1. ripouodinto title 
bv the year 1860; 

'(G) tliatthe effect of Act XI of 18GI was to su.spend 
the coming into force of tlie Limitation Act XIV of 
1859 until 1st Jaiiuary 1HG2; 

( 7 ) that section I of the Bomhay Regulation V of 
1827 being an enactment of positiv’e prescription was 
not affected by Act -XIV of 18.50, wbieh was a statute 
of Limitation; 

(8) that the Regulation stood unrepeiled till it was 
repealed by the Limitation .Vet of 1871; 

(0) that'the fact that .1. was an alienee from a 
trustee did not we-akeu his case, as soctiou 2 of .Vet 
XIV of 1859 did not involve any interference with 
the prescriptive rights conferred by the Regulation. 

Whore a later -Vet does not purport or affect to 
su[>ersedo an earlier Act, the Court will emleavour to 
read the two enactments togetlior and to avoid coufiict, 
if possible. 

First appeal from the decision of the 
first class Subordinate Judge, in Suit No. 
851 of 190S. 

Mr. .fayakar with him Air. Nilkanth Atinci^ 
ram, for the Appellant. 

Messrs. Coyaji and A. V. Lele, for the 
Respondents. 

JUDGMENT.—The plaintiff sued to obtain 
a declaration of his title to the village of 
Gangapur as Swami of a certain Math known 
as the Uttaradhi Math. The learned Sub¬ 
ordinate Judge of the first class was in 
the plaintiff’s favour upon most of the 
issues, but upon the issue of limitation was 
against tbs plaintiff. He, theref re, dismissed 
the suit with costs. 

The only question with which we are 
concerned in appeal is the question of 
limitation, though it will ba convenient to 
consider that question under different heads. 
We may observe that the argument, which 
has been somewhat more elaborate than usual, 
has covered a great many points of interest, 
but we propose to confine our judgment to 
those points relevant to onr decision. 

The defendants in the suit are the suocas- 
sors-in-title of one Mudu Ramacharya to 
whom in 1830 or 1831 the village in suit was 
given by his brother, the then Swami Satya 
Saukalpa. The evidence shows that io A. D. 

1678-79, the village was given in to a 

Swami named Satyabheenava. 

The first question which wa must decide 
is, whether this original grantee was a 
trnsbee. Mr. Coyaji for ths respondent- 
defendants argues that he was nob a trustee, 
and for that contention has relied upon the 
decision in Vidyapurn'i Tirtha Sivami v. 
Vidyanidhi Tirtha fiwami (1). He urges that 

(1) 27 M. 436; 14 M. L. J. 105. 
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this decision shows that a Swami of a Math, 
as opposed to a temple, is not a mere trustee. 
It appears to us that the question, whether 
this decision is to be followed by this Court 
will be best answered when the point arises, 
and at tliat time it will be necessary to 
reckon with various decisions of our own 
Court such as Shnnkar Bharafi Swami v, 
Venkapa ^aik (2). At present, however, as 
it seems to us, no such question arises 
because in our view the prrantee was a 
trustee, not because he was called a Swami 
of an institution called a Math, but because 
the circumstances of this particular grant 
set it beyond doubt that the capacity iu 
which lie took was that of a trustee. This 
is shown by the terras of the original grant 
Exhibit 63, which is corroborated by the 
inquiries and reports of 1851 and by the 
Iiiam Cororaission’s proceedings of 1857. 
These Exhibits show that the village was 
granted to tlie original Swami in imm for 
the purpose of meeting the expenses of 
camphor for the idol. It appears that 
camphor is burnt in a censer which is swung 
before the idol in the daily ceremony known 
as the ‘fCarpur Macgalarti.’ We think that 
this is a clear case of a trust. The legal 
property was by the grant vested in the 
Swami, while the equitable estate was in the 
juridical person, the idol. The case, there- 
fore, fulfils the definition of a trust which 
was given in Hardoon v. Belilios (3) by Lord 
Lindley, where he said, that to establish the 
relation of trustee and cestui que trust all 
that is necessary is to prove that the legal 
title was in the plaintiff and the equitable 
title in the defendant. That definition 
appears to ns to be in harmony with the 
definition embodied in the Indian Trusts Act. 
We have no doubt, therefore, that the 
original grantee took as a trustee; and if 
that is 80 , his successors held by the same 
title. 


case, it is not material whether the defend- 
ants’ possession began in 1830 or in 1831. 
Between 1830 and 1840, the defendants were 
paying a small sum equivalent to Rs. 20 per 
annum as Judi on the land; bnfc after 1840, 
this payment was stopped. It has been 
urged that the payment of this Rs. 20 
between 1830 and 1840 indicates that the 
original transfer could not be regarded 
as a gift at least until 1840. We are unable, 
however, to accf-pt that position. The 
document Exhibit 28 of the 5th of January 
1831 proves that, the gift to the defendants' 
predecessor-in-title was an absolute gift with 
possession. The English word ‘absolute’, 
which appears in the translation, is indeed 
bat a weak sub.stitute for the vernacular word 
employed iu this paper. This vernacular 
word is fCrishnarpnna* a word which 
amongst Hindus is reserved to denote 
specifically, a gift that is irrevocable and 
absolute. We think that a mere temporary 
condition that a trivial sum of money should 
ba paid as Judi does not deprive the transfer 
of its character as a gift. We mast hold, 
therefore, that the defendants went into 
possession as proprietors as early as 1830. 

But from the view which we take of the 
case as a whole, it will appear that, in our 
opinion, the result would be the same even 
if the defendants’ possession as owners had 
to be deferred until 1840. In 1830 the law 
in this Presidency as to prescription was 
section 1 of the Bombay Regulation V of 
1827, which provide.s that whenever immove¬ 
able property has been held without inter¬ 
ruption for a longer period than thirty years 
by any person as proprietor, each possession 
sbonld be received as proof of a snfficient right 
of property. It is clear to ns that the 
character in which the defendants held 
possession was that of proprietors. The 
gift, as we have said, was an absolute 
gift to them and it was they who from time 


In these circumstances, the question arises 
whether the defendants could acquire and 
did acquire a title by prescription. The 
evidence shows that they went into possession 
in 1830. We say 1830, for the deed of 
January 1831 refers to an oral gift which has 
already been made. But for the purposes of the 


(2) 9 B. 422 

(3) (1901) A. C. 118; 70 L. J. P. C. 9: 49 W. R S 
&3b. T. 673il7T. L. R.12Q. 


to time paid the usual nazrana to Govern¬ 
ment. 

Since they went into possession then in 
1830, that possession wonld, under the 
Regulation, have ripened into title by the 
year 1860, if in the meanwhile nothing had 
happened to prevent it. What then is it 
that is suggested as having happened to 
prevent the title accruing under the Begala* 
tion? According to plaintiff it is the inter- 
yention of Act XIV of 1859, section ? of 
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whioh providog that no suit against a trustee 
in his life*time, and no suits against his repre¬ 
sentatives for the purpose of following in 
their hands the specific property wiiich is the 
subject of the trust, shall be barred by any 
length of time. It appears to us, however, 
that it is not open to the appellant to invoke 
this section of the Act of 1859 for the pur- 
pose in hand, and that for two reasons. In 
the first place, the coming into force of the 
Act of 1859 was deferred by the operation 
of Act XI of 1851, This Act consists of two 
sections, of which the first relates to suits 
and the second to proceedings in execution. 
The first section whicli directly concerns 
us at present enacts that all suits then pend¬ 
ing, or which should be instituted before the 
1st day of January 1862, sltould be tried and 
determined as if Act XIV of 1859 had not 
been passed. It appears to us, therefore, 
that for onr present purposes the effect 
of Act XI of 1861 was to suspend 
the coming into force of Act XIV of 1859 
until the Ist of January 1862; in other 
words, until after the 1st of January 1802, 
it was not open to the plaintiff or to any 
person to challenge the defendants’ possession 
in reliance on section 2 of Act XIV of 1859. 
But prior to the Ist of January 1862, the 
defendants’ possession had grown into title 
since it began in 1830 and had only thirty 
years to run. That is the first ground 
upon which, it seems to us that. Act XtV 
of 1859 does not assist the present appellant. 

Another reason why, in our opinion, that 
Act is of no avail to him is, that we do 
not regard it as having affected section 1 
of Bombay Regulation V of 1827. It appears 
to us, both on the words of the enactment 
and on authority, that this section of the 
Bombay Regulation is ati enactment of 
positive prescription and, as such, is not 
affected by Act XIV of 1859, which is 
a statute of limitation. In support of this 
view we may refer to two cases decided in 
this Court by Sir Michael Westropp, namely, 
Sitaram Vasudev v. Rhanderav Balkrishna 
(4) and Tiambhat Agnihotri v. Th& OollectOT of 
Puna (5). In the former case the appeal 
was allowed; and the appellant’s argument 
which prevailed was stated by Mr. I^Iahadev 
Cbimnaji Apte in these words; “The pre- 

(4) 1 B.28C. 

(6) 1 B. 692. 


scriptive title given by section 1 of the 
Regulation could not be taken away either 
by Act XIV of 1859 or Act IX of 1871 
in the absence of any provision, either 
express or implied, to that effect. But 
neither of the Acts contains any such pro¬ 
vision”. In his judgment, conceding tliis 
argument, Sir Michael Westropp refers to 
the Privy CounciTs decision in Maharana 
Ratesangji v. Desai Kallianrnyaji (6) to 
the effect that seotion 1 of Regulation V ot 
1827 is an enactment which, inasmuch 
as it relates only to the acquisition of a title 
by positive prescription, seems to be unaffect¬ 
ed by Act XIV of 1859, and to stand 
unrepealed in the Presidency of Bombay.” 
We remark in parenthesis that the Regula¬ 
tion stood unrepealed till it was repealed by 
the Limitation Act of 1871. The Act of 
1859 did not purport in any manner to 
repeal or supersede the Regulation. 

To revert to Sir Michael Westropp’s 
judgment, the learned Chief Justice says 
in a later passage that the defendant in that 
case had acquired a prescriptive title by 
his uninterrupted possession as proprietor 
for more than thirty years previously to the 
ps.ssing or coming into force of Act IX of 
1871. And towards the end of his judgment 
where Surlees v. Ellison (7) was considered, 
the Chief Justice goes on to say, that in the 
opinion of the Bench “a tide acquired under 
an enactment of positive prescription, such 
as Regulation V of 1827 before it was 
repealed, is a transaction past and closed ” 

As we have noted, the Regulation of 1827 
was not repealed till 1871, and it is clear 
that if that date is to be accepted as the 
ultimate date up to which the defendants’ 
possession should be reckoned, they have 
far more than the statutory period in their 
favour. In Ramhhat Agnihotri's case (5) 
similar language was held by the Chief 
Justice, who points out that the law of 
prescription in this Presidency remained 
as it was established by the Regulation 
of 1827 until that Regulation wag expressly 
repealed by section 2 of Act IX of 1871. 

These authorities seem to us to decide 
the point now in controversy. Mr. Jayakar 

(0) 10 Bom. n. C. 11. 281; 21 \V. H. 173; 13 B. L. U- 
254; 1 I. A. 34. 

(7) (1829) 9 B. &C. 750at p. 752; 4 Man & Ry, 536; 

7 L. J.(o, 8.) K. B. 335j 109 Eng. Rep. 278. 
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seeV:3 to avoi i their authority on the 
ground that this particular case is a case 
of an alienation from a trustee, and he argues 
that at least so far as the case of trustees is 
concerned, the Regulation of 1827 must 
be held to be repealed by section 2 of 
the Act of 1859. The rule of interpre- 
tarion is, of course, that where, as here, the 
later Act does not purport or affect to 
supersede an earlier Act, the Court will 
endeavour to read the two enactments 
together and to avoid conflict if possible. It 
appears to us that conflict in this case is 
easily avoided. 

On the authorities which we have quofed 
the reason why section 1 of fhe Bombay 
Regulation is not affected by the Act of 
1859 is, because that section of Regulation 
deals with positive prescription, while the 
Act of 1859 deals only with the limitation of 
suits. But if that is a good principle of 
distinction, it applies, we think, just as 
much to the case of trustees as to the case 
of any other person. Section 2 of the 
Act of 1859 which deals with trusts is as 
much a section devoted to the limitation of 
suits as any other section in the Act: 
and if the other sections are held for the 
reasons stated not to involve any interference 
with the prescriptive rights conferred by 
the Regulation, section 2 of the Act is 

equally incapable of causing any such inferfer- 
enoe. 

On these grounds, we think that the 
decision of the lower Court is right, and 

we dismiss the appeal with costs. One set 
of costs. 

Doxree confirms t 


SIND JaDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 15 of 1910. 

April 24, 1912. 

FrtfA'en^: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

SHIVANDAS BUDHARMAL -Appellant 

versus 

MULOMATj AND OTHERS —ReSPONOBNTb 
Set off—Equitable set off - Unascertained a^noini— 
Distinct transactions—Credit given on faith of aooda 
deposited. *' 


The equity of set off arises out of the recognition 
of the natural justice of allowing the balance only to 
bo recovered in eases where there have been mutual 
credits. It arises as a rule wlien the cross^domands 
are connected by being part of the same transaction 
or series of transactions. But it may arise otherwise, 
it may arise where the transactions are distinct, if the 
one party has given credit to the other on the faith of 
goods deposited by the other party with him. 

Appeal from the decision of the Sub-Judge, 
1st class, Sukkur. 

Mr. Dipchand Chandumal, for the Appel¬ 
lant. 

Mr. Isardas Ooiharam^ for the Re.spond- 
euts. 

JUDGMENT.—The appellant sued to 
recover a sura of money due from the respond¬ 
ent as balance of a commission agency 
account. The respondent was allowed to set 
off an amount due to him by the plaintiff as 
damages in respect of two contracts of sales 
of grain lo the plaintiff. 

The set off was of an unascertained amount 
and the lower Appellate Court has, therefore, 
allowed the set off only as an equitable set 
off. Mr. Dipchaod contends that as the 
cross-demands arose out of different transac¬ 
tions the one should not have been set off 
against the other. Now the equity of set 
off arises out of the recognition of the natural 
justice of allowing the balance only to be 
recovered in cases where there have been 
mutual credits. The Courts will take hold of 
a very slight thing in order to give effect to 
this equity and to do justice. 

No doubt, in addition to the cross-demands 
tbere must be some equity connecting them 
and calling for the application of the rule 
of set off. This arises as a rnle when the 
cross demands are connected by being part 
of the same transaction or series of transac¬ 
tions. But it may arise otherwise—it may 
arise where the transactions are distinct if 
the one party has given credit to the other 
on the faith of goods deposited by the other 
party with him. Here at the time of the 
contracts of sale either the plaintiff’s grain 
was lying with the defendant for sale as 
commission agent or the defendant bad those 
sale-proceeds in his possession. 

\ye don’t think it would be putting any 
undue strain on the evidence if we inferred 
that the credit given to plaintiff was on the 
faith of this money or these goods for the 
defendant seems to have habitually bought 
aud sold for the plaintiff. This would 
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establish au equity connecting the transac¬ 
tions and justifying the set off. 

We, therefore, confirm the decree of the 
lower Court and dismiss this appeal with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Miscellaneous Appeal No. 498 

OF 1912. 

March 19, 191;1. 

Tresent :—Sii Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice Mullick. 
BISSESHUR SANAMAT— Juloment- 

DEBTOR—Appellant 
versus 

JASODA LAL CHOWDHRY-Decree- 

HOLDER—Respondent. 

Limitation—Execution of decree — Mort<ja(jc decree 
under old Code—Several applications Jot execution — 
IjGSt application under neto Code, hut after ticelve tjears 
fro)n decree—Applicahilitij of the new Code — Civil 
Procedure Code (Act XIP of 1882), s. 230 -Civil Proce- 
dure Code (Act V oj 1908), s. 48. 

A mortgapfo decree passed under tlie ol«t Civil Pro¬ 
cedure Code cannot bo executed after twelve years 
from the decree if the last application for execution 
is made after the new Civil Procedure Code of 1908 
has come into operation. 

A preliminary decree on a mortgage was passed on 
September 22, 1896, and it was made absolute on 
April 27, 1897. There were many ap[)lications for 
execution, and on April 28, 1908, the seventh applica¬ 
tion was preferred, but it was dismissed. Then the 
new Civil Procedure Code came into operation on 
January 1, 1909. On December 18, 1911, the present 
application was made twelve years after the date of 
the decree; 

Held, that the present application was not in con¬ 
tinuation of the next preceding application and was, 
therefore, barred under section 43 of the now Civil 
Procedure Code of 1903. 

Konsilla v. Ishri Singh, 6 Ind. Cas. 18Sj 32 A. 499, 
7 A. L. J. 420, not followed. 

Appeal from the order of the District 
Judge of Backergunge, dated September 
18th, 1912, confirming that of the Sub-Judge 
of Barisal, dated June 29th, 1912. 

Babu Ram Chandra Maiumdar and Abinash 
Chandra Quho, on behalf of the judgment- 
debtor, Appellant, contended that, although 
the decree was passed under the old Civil 
Procedure Code of 1882, and, therefore, 
being a mortgage decree it did not come 
under eeotiou 230 of that Code, that it could 


be executed at any time after the passing of 
the decree and not restricted to the limitation 
of twelve years from the date of the decree 
like a money decree, yet as section 48 of the 
new Code has done away with tlie distinction 
between money decrees and mortgage decrees 
in this respect and provided that iio decree 
can be executed after twelve years from its 
date, and as the present application has been 
made after twelve years from the date of the 
decree, it i.s barred under section 48. 

Babus Dwarka Nath Chakravarti and Dr. 
Sarat Chandra Basak, on behalf of the dec¬ 
ree-holder, Respondent, submitted that as the 
decree was passed under the old Code, sec¬ 
tion 48 of the new Code restricting the time 
for execution should not beheld to apply to it. 
The decree being pas.ssd under the old Code 
and being a mortgage-decree can be executed 
at any time under section 230 of the old 
Code which applies to it. See Konsilla v. 
Ishri Singh (1). 

JUDGMENT. 

Jenkins, C. J. —This is an appeal from au 
appellate order made in execution proceed¬ 
ings. The decree holder, who had obtained 
a decree on a mortgage, applied successfully 
to the Court for sale of the property. Tliere- 
up)n. the judgment-debtor presente 1 the 
application out of which the present appeal 
arises. He sought to have this sale order 
set aside on the ground that the application 
wa.s barred under section 48 of the Code of 
Civil Procedure. His application was dis¬ 
missed by the Subordinate Judge and this 
order has been confirmed by the lower Ap¬ 
pellate Court. It is from this last order of 
the lower Appellate Court that the present 
appeal is preferred. It is necessary to set 
out a few facts to explain the case. The 
preliminary decree on the mortgage was 
passed on the 22nd of September 1893, and 
it was made absolute on the 27th of April 
1897. The application for sale which is 
impugned by the application now under con¬ 
sideration was made on the 18th of December 
1911 more than twelve years beyond the date 
of the decree. This, it is said, brings into 
play the provisions of section 48 of the pre¬ 
sent Code of Civil Procedure which provides 
that where an application to execute a 
decree (not being a decree granting an in¬ 
junction) has been made no order for the 
execution of the same decree shall be made 
(1) 6 Ind. Caa, 138} 32 A. 499; 7 A. L. J. "*‘0. 
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upon any fresh application presented after 
the expiration of twelve years from the date 
of the decree sought to be executed.” By 
way of answer to this, it is brought to our 

notice that there were many applications for 
execution and that on the 23th of April 1908, 
the seventh application was preferred. On 
that application there was a sale, but on the 
9th of May 1911 that sale was set aside by 
the High Court. The decree-holder again 
sought to make his decree fruitful and 
made an application for sale. That was 
allowed by the Subordinate Judge but on 
appeal the District Judge dealt with the 
matter in this way; He said:—“it is urged 
on behalf of the judgment-debtor that inas- 
much as the original prayer was superseded 
by the amended application there was only 
one prayer which was for the sale of half the 
property and that having been declared 
illegal, there is no application at all of which 
the Court can take cognizauce. This argu¬ 
ment appears to me to be well-founded. 
There can be no doubt that the amended 
application took the place of the original 
application which is, therefore, to all intents 
and purposes non-existent. That being so, 

I cannot see how, when the amended ap¬ 
plication has been dismissed, the decree- 
holders can now fall back on the original as 
though it were still unamended. 1 would, 
therefore, allow this appeal leaving the decree-’ 
holders to file a fresh application.” The just 
result of that order was that the application 
of the 28th of April 1908 was dismissed. It 
13 the order of dismissal that has occasioned 
the trouble in this ca.se. The first question 
that we have to consider is whether the appli¬ 
cation for sale which was subsequently granted 
and is now being impugned is a fresh ap¬ 
plication within the meaning of section 48 
ora continuation of the application of the 
2Sth of April 1908. Seeing that the applica¬ 
tion of the 28th April was dismissed, it 
appears to be impossible to treat this as 
a continuation of that dismissed application. 

Is it then a fresh application within sec¬ 
tion 48 ? It has been argued before us that it 
is not, or at any rate, that the bar that arises, 
after the expiration of twelve years as provided 
by that section does not apply. There is 
authority for this review in Koutisilla v. Ishri 
Singh (1). But I must confess that I feel 
some difficulty as to the decision in that case. 
When it was put to the learned Vakil for the 


respondent in this case whether he was 
making his application under the Code 
of 1908 or the repealed Code of 1882, 
he had to concede that it was the new Code 
of 1908. If so, then section 48 is an in¬ 
tegral part of that Code, and no application 
under that Code, as it appears to me, can 
be made in disregard of its express condi¬ 
tions, I say that bearing in mind the pro¬ 
visions of section 6 of the General Clauses 
Act. In this connection it is important to 
observe that the Legislature evidently con¬ 
sidered this Code might and would interfere 
with rights for there is an express provision 
in section 154 that nothing in this Code shall 
affect any present right of appeal which shall 
have accrued to any party at its commence¬ 
ment, a provision that would have been 
unnecessary unless the Code as framed 
would affect existing rights, under the old 
Code. It has been urged before us that this 
view would involve hardship that rights 
would be imperilled, if not confiscated, but this 
overlooks the provision wliich prescribed 
that though the Code was passed in March 
1903, it should not come into operation until 
January 1909. That provision afforded 
ample opportunity to all persons having 
rights under old Code to enforce them before 
the new Code came into operation. 

In my opinion the decision of the District 
Judge is erroneous, and I think his order 
must be reversed and the application for sale 
set aside as barred by section 48 of the Code 
of Civil Procedure, 

The respondent mast pay the appellant's 
costs, hearing fee, two gold mohurs. 

Molltck, J.— I agree. 

Order reverse !. 
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BIEHOMAL V. RAJALMAL 

SIND JUDICIAIi COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 26 of 1910. 

April 25, 1912. 

Present: — Mr. Pratt, J. C., and 
^Ir. Crouch, A. J. C. 

BIKHOMAL and otheks—Appellants 

versus 

RA.TALMAL and others—Respondents. 

Procedure Code (.4ct V of 190S), .■«. 11, 0. II, 
r. 2 — Mortgage —Redemption suit dismissed as pre- 
mature —Subsequent suit for redemption not barred-- 
First suit for declaration and account—Fixing tiJne for 
payment—Power of Appellate Court. 

Plaintiff, who was in possession of tho property 
mort^ap'cd by liim to the tlefemlant, sued for a dec¬ 
laration that tho Jiiortj^aj'o had been satisfied and for 
recovery of o certain sum of money which had been 
overpaid to the mortjrajfeo. Tho suit was dismissed 
as premature on the ground that tho morlgago debt 
luid not been satisQed. 

Subscfiuently plaintiff sued for redemption. 

Held, (.1) that treating tho lirst suit as a redemption 
suit, the second suit was not barred by the operation 
of res judicata; 

(2) that tho first suit was more than a mere suit for 
account and di'l not bar the second suit by Order II, 
rule 2, of the Code of Civil Procedure. 

An Appellate Court wdien making its own decree is 
at liberty to fix a frcsli date for redemption with 
reference to tho date of its own decree. 

Obtfer dictum.—Though a redemption decree does 
not extinguish tho etputy of redemption until an order 
for sale is made on an application by tho mortgagoo, 
tho remedy of tho mortgagor to bring a second suit 
may bo barred by res judicata. 

Appeal from the decision of the Sub Judge, 
lat class, Sukkur. 

Mr. Wadhumal Oodharam, for the Appel- 
lanip. 

Mr. llupchiind Billaram^ for the Respond¬ 
ents. 

JUDGMENT.—The respondent-plaintiff 
sued for redemption of a mortgage executed 
by their assignor to the father of the defend- 
unts-appellants in 1891. 

The flrat Court decreed redemption on 
the payment of Rs. 2,229 and costs on the 
Ist June 1909. 

The lower Appellate Coart varied the 
decree by fixing the Ist .lune 1910 as the 
date for redemption. 

This is a second appeal by the eons of 
ihe sons of the original mortgagee. It is 
said that the present suit is barred by a 
previous suit filed by the plaintiffs in l899 
— either by tho rule oi res judicata or by 
the rule against the splitting of a cause of 


action enacted in Order XIT, rule 2, of the 
Civil Procedure Code. 

In the suit of 1899 the plaintiff sued for 
a declaration that the mortgage had been 
satisfied and for recovery of Rs. 61 12-0 
which had been overpaid to the mortgagee. 
The plaintiffs contended that the suit »vas a 
redemption suit and the defendants denied 
that the suit was of that character. The 
Sub-Judge did not decide whether the suit 
was or was irot a redemption suit but dis¬ 
missed the suit as premature, as he found 
that the mortgage debt had not been 
satisfied. 

Now we feel no doubt but that this suit 
was substantially a redemption suit. It is 
said that it was only a suit for an account, 
But plaintiff asked for more than an 
accou*.*t ; he asked for a declai*ation that 

• 

the mortgage hud been satisfied, i r., re¬ 
deemed. It is said th.it he should have 
asked for possession of the land mortgaged. 
But it is not necessary that a mortgagor 
suing for redemption should ask for possession 
if he is already in possession. It is clear 
from the terras of the mortgage-deed that 
the mortgagor was to have possession and 
also from the pleadings that plaintiffs were in 
possession in 1899. 

Treating the first suit, therefore, as a re¬ 
demption suit, is the present suit barred by 
res judicata. 

There have been conflicting decisions on 
the point whether one redemption suit oper¬ 
ates as res judicata to bar a second redemption 
suit. The doubt has arisen from the fact 
that a redemption decree does not extinguish 
the equity of redemption which subsists un¬ 
til an order for sale is made on an application 
by the mortgagee. Bat the better opinion Is 
that though the right to redeem is notextingu- 
ished, the remedy is barred by the operation 
oi res judicata. This seems the correct view. 
It was the view taken by a Full Bench of the 
iladras High Court in Vedaparutti v, 
Vallahha Valiya Raja 0). The same 
assumption underlies the decision of the 
Privy Counoil in Ghaudhri Akmad Baksk v. 
Seth Raghuhar Dayal (2), for it was held 
that a mortgagor seeking to redeem was 


(1) 2.> .M. 300; 12 il. L. J. 128 (F. B.). 

(2) 28 A. 1; 7 Bom. L. R U12; 2 C. L. J. 413; 2 A.L. 

J. 813; 10 C. \V. N. 115; 1 j M. L. J. WZ; 9 0. C. 7- 32 
I. A. 229 (P. 0 ). * 
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not barred by the dismissal of a prior 
redemption suit only by reason of the fact 
that he was then a minor and not properly 
represented. Put here the former suit did 
not bring into issue or a:ljudioate on the right 
of redemption. Treated as a redemption suit, 
it was dismissed as premature on the ground 
that the cause of action for redemption had 
not arisen. Mortgage money was still due and 
there was no tender or offer to pay that 
amount in the plaint. In this respect the 
case is very similar to that of Dondh 
Bahadur Bai v. Tek Narahi Bai (3). 

The next contention is that this suit is 
barred by Order IT. rule 2. in that the 
first suit was for an account only and, 
therefore, the latter suit is barred. The case 
of Bhau Bala^i v Hari Nilkanthrav (4) is 
quoted in suppoit of this argument. If the 
former suit had really been one for account 
only it would have been necessary to 
consider whether section 15-D of the 
Dekhan Agriculturists* Relief Act has re¬ 
trospective effect for this section was ex¬ 
pressly enacted to remove the bar created 
by section 43 of the Code of 1S52. See 
Lahichand v. Girappa (5). The point, 
however, does not arise, for the first suit 
was more than a mere suit for an account. 
It is said that plaintiffs omitted to sue 
for possession in that suit, but we have 
already observed the plaintiffs were then 
in possession and the cause of action for 
possession has arisen subsequently. 

The last contention is that the lower 
Appellate Court had no power to extend the 
period fixed for redemption. But the lower 
Appellate Court, dealt with the whole decree 
not with any one term of that decree. It 
had power to reform and supersede the 
decree of the original Court and make its 
own decree the final decree in the suit. 
There is no doubt that if the period fixed for 
redemption had not been indicated by a date, 
but were expressed as a specified period of 
time, that time would have counted from the 
appellate decree —Vaulat v, Bhukandas (6), 
for as said by West, J., in that case the 
Appellate Court draws up the decree of the 
lower Court and gives it existence as if made 

f8) 21 A. 251; A. IV. N. (1899) 60. 

(4) 7 B. 377. 

(6) 20 B. 467. 

(6) 11 B. 172. 


on the day upon which it was thus adopted. 
The mere fact that the first Court fixed 
date makes no difference to the principle an 
the Appellate Court when making its own 
decree is at liberty to fix a fresh date for 
redemption with reference to the date of ils 
own decree. 

We, therefore, confirm the decree of the 
lower Appellate Court and dismiss tliis appeal 
with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 519 op 1912. 

October 24, 1912. 

Bresent: — Sir Basil Scott, Kt., Chief Justice, 
and Justice Sir N. G. Chandavarkar. 

CHINAPA KARBASAPA LAKMAN- 
HALLI — Appellant 
versus 

LA DASAHEB B ABAS AH RB— Respondent. 

Stcp-in-aid of execution—Notice for arrt’.sf of judg- 
uxent-debtor served — Judgment-debtor failing to appear — 
U'arrrtHf issued—No record of application—Presumption 
— Civil Procedure Code (Act Xf i'" of 1SS2), $. 245B. 

Where a judgment-debtor fails to appear after a 
notice uuder section 245 B, Civil Procedure Code. 
1882, is served on him, and a warrant for his arrest is 
issued by the Court in the presence of the decree- 
holder's Pleader, the proceedings constitute an applica¬ 
tion to take a step-in-aid of execution although there 
is no record in the proceedings as to any application 
or requisition by the decree-holder for the issue of a 
warrant. 

As the Court cannot issue a warrant without re¬ 
quisition on the part of the decree-holder, it may bo 
presumed under the circumstances that due applica¬ 
tion was made for the issue of a warrant. 

Dungarsi v. Ujamsi, 22 B. 727 and Bapuchand v. 
ilugutrao, 22 B. 340 relied upon. 

Second appeal from the decision of the 
District -Judge of Dharwar, io Appeal No. 
192 of 1910, confirming that passed by the 
first class Subordinate Judge at Dharwar, 
in Darkhast No. 393 of 1908. 

Mr. 0. K. Dandekar^ for the Appellant. 

Mr. D. B. Fatwardhan^ for the Respond¬ 
ent. 

JUDGMENT.—‘The question is whether 
the darkhast which has bssn isaueJ in this 
case is barred by limitation. It is suggested 
that there was a bar of limitatiou bstwesn 
the date of the plaintiff’s second darkhast of 


cfi n3 
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the 18bh of Jane 1904 and his third dirkhast 
of the 26th of June 1907, 

The first point urged by the Pleader 
for the appellants was that there was a 
step-iu-aid of execution on the Slst of 
August 1904. On that date the notice, 
which had been issued under section 24-5-B 
calling on the judgment-debtor to show 
cause why he should not be arrested, was 
returned served, but the defendant did not 
appear. Under tliose circumstances, the 
Code provides by section 2t5-B (2), that 
if appearance is nob made in obedience to 
the notice, the Court shall, if the decree- 
holder so requires, issue a warrant for the 
arrest of the judgment-debtor. A warrant 
was issued by the Court for the arrest of 
the judgment-debtor and it appears from 
the raoznama that tlie plaintitPs Pleader 
was present at the time. There is, however, 
no record in the raoznimi, or in the proceed¬ 
ings of the case as to any application 
or requisition by the decree-holder for the 
issue of a warrant. 

It appears to us, however, from the 

wording of the section, that tliis was a case 
in which the Court would nob have issued 
a warrant svithout requisition on the part 
of judgment-creditor and under those cir¬ 
cumstances we hold that it may be 

presumed that due application was made 
on behalf of the decree-holder for the issue 
of a warrant, and if such application was 
made that would be a step-in-aid of 
execution. The presumption that such 

application was made may be supported 

upon the authority of the judgments of the 
Chief Justice in Dungarsi v. Ujarnsi (1) and 
B'jpuchand v. Mugutrao (2). 

We reverse the order of the lower Ap¬ 
pellate Court and remand the darkhast for 
execution according to law. 

The co.sts of this appeal and those in the 
lower Appellate Court must be borne by the 
respondent. 

Order reversed. 


(1) 22 B. 727. 
{2) 22 B. 340. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3402 of 1910. 

February 24, 1913. 

Present'. — Mr. Justice Holmwood and 
Mr. Justice Chapman. 

Sheikh KADER BAKHSII and others 
—Principal Defendants Nos. 1, 2 and 3 — 

Appellants 

t'ersus 

RAM MANIKYA DAS— Plaintiff and the 

REMAINING DEFENDANTS—R E.S PONDENTS. 

iieixjnl Tenancy Art {VIII of 188.V, «'• 5 —Jtuiynt, 
vicaning of — Person takiii'j .settlement from joint co- 
sharer leithout consent of other co-sharer.s, }ehcther raiyat. 

A porsoti who obtains a settlement of agricultural 
land from the holder of undivi<led share in a zemtn- 
tUiri witliout the assent of the other joint holders, is 
not a rtiiyal within the meaning of tho Jlengal Ten¬ 
ancy Act. 

Appeal from the decree of the Olticiating 
Second Sub-Judgeof Mymensingh, dated June 
I5th, 1910, atfirming that of the Third 
Sadar Munsif, dated August Uh, 1909. 

Babus Dwarka }iath Chnkravartt^ Haikun* 
tha Nath Dass and Nath Daas, for 

the Appellants. 

Babus Ilarendra Narain Mitra and Kali 
Kinkar Chakravartiy for the Respondent.?, 

•lUDGMEMT.—Tills appeal arises out of 
a suit to recover possession of land alleged 
by the plaintiff to belong to him in tenant- 
right. Tiie landlord’s interest in tlie land 
is held jointly by the Bhawal Raj and a 
person named Kriparaoyi Debi. The tenant’s 
interest was formerly held by Kailas Chandra 
Das and his brothers. These persons owned 
a holding consisting of four plots of land, 
one plot being homestead and the other 
three being agricultural. On the 5th Sraban 
1311 the homestead plot was sold to the 
brother of the plaintiff by Kailas Chandra 
Das and on the 6th of the same month 
the three agricultural plots were sold to 
Bukshi the defendant No. 2. There¬ 
after Kailas Chandra abandoned the village 
and the holding. It is admitted that there 
is no cuslom authorising transfers of occu¬ 
pancy rights in that locality without the 
consent of the landlord. Neither the plaint¬ 
iff’s brother nor the defendant Bukshi, there¬ 
fore, obtained any right by purchase. For 
the purposes of this case it io sufficient to say 
that the result so far was that the holding 
was vacant and at the disposal of the 
landlords. 

The lauds iu dispute are tho three plota 
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of agricultural land above referred to. The 
plaintiff claims to have obtained a settle- 
ment of these plots from the landlords and 
complains that he has been dispossessed by 
the defendants. The defendants also claim 
to have obtained a settlement and assert 
that the plaintiff never obtained possession, 
ihe findings are that each party did get 
a settlement of some kind and that the 
settlement with the plaintiff was prior to 
that with the defendants. The Courts of 
first instance and first appeal both held 
that the prior settlement with the plaintiff 
was valid to the extent of the share of the 

eigfit annas 

odd. The suit was, therefore, partially dec- 

reed. The defendants appeal to this Court 

and contend that the settlement with the 

plaintiff should have been held to be entirely 
invalid. 

The facts found are as follows. The 
landlord’s interest in the land is held to 
the extent of eight annas odd by the 
Bhawal Raj and to the extent of the 
^raaining seven annas odd by one Kripamoyi 
Debi. The Bhawal Rfij was being ad¬ 
ministered by Rani Belashmani Debias ex¬ 
ecutrix to the Will of the last holder, when 
the Court of Wards took charge of the 
Kaj. It 18 now conceded that under a 
ruling of this Court the Court of Ward s 
action was ultra vires and when the Rani 
instituted a suit against the Court of Wards 
the latter withdrew from charge of the 
Raj. During the period of the Court of 
Wards management, the plaintiff obtained 
a settlement from the manager. The 

manger, however, had no authority to grant 
a settlenmnt of the entire sixteen annas 
for the Court of Wards represented the 
ei^ght annas odd share only and the other 
share-holder Kripamoyi Debi did not join 
in the settlement. After Rani Bilashmani 
Debi resumed charge as executrix from the 
Court of Wards, the defendants obtained 
a settlement of the land from her and 
from Kripamoyi, that is, from the proprietors 
of the entire sixteen annas. This settlement 
with the defendants must prevail unless it 
be held that the prior settlement made 
by the Court of Wards with the plaintiff 
18 binding on the Rani Bilashmani. It must 
be remembered that the Court of Ward’s 
posaession was not rightful and that, there- 



fore if tne ordinary principles of law be 
applied, the Court of Wards had no right 
at their disposal which they could confer 
on the plaintiffs. The learned Subordinate 
Judge has for the purpose of getting over 
this difficulty applied the principle enunciated 
in the case of Binad Lai Pakrashi y. Kalu 
ramnni (1). In that case fche defendants 
obtained possession as tenants from certain 
persons who were in actual bona Hie posses¬ 
sion Oi the zemindori. These persons were 
afterwards found to have no title and the 
question was whether the true owners who 
recovered possession upon proof of their 
title could eject the defendants without notice, 
t was held that the defendants having 
obtained a right to hold the land for the 
purpose of cultivating it, a right which 
was a good right at any rate against all 
but the true owners, came within the 
definition of the word 'raiyaV in the Bengal 
lenancy Act aud could not, therefore, be 
ejected except under the provisions of that 
Act It must be noticed that the decision 
of the case rested entirely on the questiou 
w et er the defendants were raiyats 
within the meaning of the Tenancy Act 
or not. The decision of the present case 
must rest on the same principle. The di.s- 
tinction between the present case and the 
case referred to is that on that case the 
settlement was made by holders of the entire 
si^xt^n annas whereas in the present case 

x. ® Wards who made the settlement 

held an eight annas share only. We have, 
t erefore, to decide whether a person who 
obtains a settlement from the holder of an 
undivided share in a zemindari without the 
assent of the other joint holders is a raiyat 
within the meaning of the Tenancy Act. 

In determining this question for the pur¬ 
poses of such a case as the present we are 
notified in applying considerable strictness 
Ibheo Nandan Boy v. Aiodh Roy (2), Nnndo 
Kumar Nasker v. Banomali Oayan (d), Jonah 
Ah V. Rakibuddin Uallik ( 4 ), Peary Mohun 
Mandal y. Rndhika Mokun Hazra (5). Kozi 
i\ai03z Khoda v. Surendra T^nth De (6), 


yij /{jn, 


9,’ P* 3 C. vr. s. 330. 

(3) 29 C. 871 at p. 878. 

J-! i S* P* 305; 9 C. W. X. 571. 

ffti ® 9 at p. 14. 

IW 6 g. L. J. 33 at p. 39; 11 C.W.H. 201; 31 0. 109 
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TIpendra harain Bhuttacharjee v. Protap 
Ohunder Pardkan (7).] 

We have been pressed to hold that when a 
joint co-sharer landlord settles agricultural 
land without the consent of his co-aharera, 
the person with whom the land is settled is a 
raiyat. It has been argued that authority 
for this proposition will be found in the 
cases of Hulodhar Seu» v. dooroo Doss Boy 

(8), Radha Proshad Wasti v. Esvf (9), and 
others in which it is held that the 
remedy of the dissentient oo-sharer in such 
a case is to sue for joint possession. But we 
observe that not one of these cases is 
authority for the proposition contended for. 
It is nowhere said that a person brought in 
by one co-sharer only without the assent of the 
others is a raiyat^ on t he contrary in the latest 
case of this kind, Hossein \tahoTnel v. Fakir 
'Mahomed (10), Jenkins, C. J., expressly re« 
frains from deciding the point. Do.ss, J , had 
dealt with the question from the point of view 
that an occupancy right in respect of a share 
of a holding cannot be created. The case came 
before Jenkins, C. J., and Mookerji, J., by 
way of appeal under the Letters Patent 
and Jenkins, C. J., decided the question upjn 
the ground that in such a case it is impossible 
to treat the defendant as a mere ‘trespasser. 
The word is not mentioned in the judg¬ 

ment although the contention must have 
been expressly raised. 

We are of opinion that from every point 
of view a person with whom land is settled 
by one co sharer only without the consent 
of tlie others cannot be held to be a raiynt 
**No man has a right to intrude upon Umali 
property against the will of the co-sharer or 
of any of them” ^^Radha Proshad Wasti v. 
Es'if (9)], a single co-sharer has no right to 
arrange for such an intrusion. To hold the 
contrary is inconsistent with the doctrine 
of the unity of possession between co-sharers 
under which each is entitled to possession of 
every portion of the joint property. The 
principle i.s recognised by section 188 of the 
Tenancy Act atid to hold that a single co- 
sharer can by himself create a raiyati right 
of any kind without the consent of his co- 
sharers would be inonsistent with the whole 

(7) 31 C. 703, H C. \V. N*. 320. 

(8) 20 \y. K. 120. 

(9) 7 C. 4l t: 9 C. h. H. 70. 

(10) 4 Iiicl. Gas. 740} 10 C. h. J. 018. 


tenor of the Act. We are fortified in our 
position by the opinion expre.ssed by 
Banerjee, J. in the case of Hari Ghar.in Bose 
V. Bunjit Singh (11), an opinion concurred in 
by Doss, J. in the case of Hosain Mahomed v. 
^'akfV Mahomed (10), a raiyat is a person 
who holds laud for the purpose of cultivating 
it. The right to hold land for tlie purpose 
of cultivating it can ordinarily be conferred 
only in its entirety for “the cultivation of an 
undivided fractional share of a parcel of 
land will ordinarily be meaningless.” We are, 
therefore, of opinion that the plaintiff in this 
case when he obtained settlement from a 
joint fractional co-sharer without the consent 
of the other oo sharers did not thereby 
become Viraiytt. The principle laid down in 
Binod hil Parkashi v. Kalu Pramanick (1), 
has, therefore, no application. The general 
rule that no person can confer upon another 
any right in property which is not his own 
must apply and it must be held that the 
pliintiff obtained no right from the Court of 
Wards. 

It has been contended that the Court of 
first instance came to a finding that the 
plaintiff’s tenancy was reognised by Rani 
Bilashraani after she recovered possession. The 
Court of first instat.ce found that the plaint¬ 
iff never was in possession of tlie land as he 
alleged and we do not think the tiudings 
cf-nsidered as a whole amount to a finding 
that the tenancy was recognised. 

Tlie plaintiff, in our opinion, failed to prove 
hi.s title. The appeal is allowed aud the suit 
dismissed with costs in all Courts. 

Appeal allowed. 

(11) 25 C. 917 Note-, 1 C. \V. X. 021. 


ALLAHABAD HIGH COURT. 
Skcond Civil Appeal No. 798 op 1912. 

March 28, 1913. 

Present: —Justice Sir Henry Griffin, Kf., 
and Mr. Justice Kyvea. 

RAM CHARAN and others — Depe.ndants 

—Afpellants 

versus 

HUB BAHAUUR SINGH and others — 
Plainti EPS —Respondents. 

U. P. Land Revenue Act {III of 1901), as. Ill, 233-ff—.. 
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Parfifion pr.->ccedinj.<~Sait for ‘Uclarafion of pos^Ciuon 
—JuriMiction of Civil Court. 

A suit for <l3claiMtiou thit the pI.iiutifT is in p 03333 - 
sion of a property which is the subject initter of a 
partition, does not come within the scope of soctioa 
111 of the Land Kevonue Act. Hence a suit hied for 
such declaration in a Ciril Court while partition pro- 
ceedin^s are pendin" is barred by the provisions of 
section 233-K. 

Second appeal from the decision of tiie' 
District Jad?e of Jaanpur, dated the 22ad 
of March 1912. 

The Hon’ble Mr. Qo^td Praskad, for the 
Appellants. 

Mr. 0. W. Villon^ for the Respondents. 

JUDGilENT.—The defendants applied 
for partition in the Revenue Court of a 
certain village. There was a bazar stand* 
ing on a part of the village land. The 
plaintiffs filed objections in the Revenue 
Court to the effect that this bazar was 
their exclusive property. By an order of 
the Revenue Court they were referred to 
the Civil Court to obtain a declaration to 
this effect. Thereupon a suit was brought 
out of which this appeal has arissn in 
which they asked for the following relief, 
namely, that a declaratory decree may be 
passed in favour of the plaintiffs agaiosb 
the defendants to the effect that the 
plaintiffs are the owners in possession of 
bazar Gulzarganj situate in Mama Riiya, 
Pargannah Mariahun District Jaanpur, and 
that the defendants had no right to the 
said bazar. At the hearing of the case the 
Pleader who appeared on behalf of the plaint¬ 
iffs made a statement to explain what the 
plaintiffs intended in asking for a declaration 
that the defendants had no right in the said 
bazar. The statement shows what the plaint¬ 
iffs really meant was that though the bazar 
formed a portion of the village the plaintiffs 
had been in exclusive possession of it for 
over twelve years and that a declaratory 
decree be passed accordingly so that at the 
time of partition thfy may claim to have 
this bazar in their share and the defend¬ 
ants may get compensation for this and 
other lands. The Court of first instance 
held that the plaintiffs and their ancfsters 
had been in exclusive poFS35.sioa of the 
bazar. That Court observes in its 

judgment:— The plaintiffs do not claim 
adverse title to that of the defendants in 
respect of this bazar, nor do they want it 
to be excluded from the land belonging 


to the proprietary body of the village. 
What they want to be declared is that they 
are ia posse.siion of it like other property”. 
The decree passed by the Court of first 
instance was to the following effect;—**That 
the plaintiffs’ claim for declaration that they 
and not the defendants are iu possession of 
bazar Gulzarganj in Mauzi Raiya, Pargannah 
Mariahun, District Jaunpur, though both 
the parties have proprietary right in the 
laod occupied by the bazar be decreed. 
The defendants appealed aud in their 
appeal they challenged the findings of the 
Court of first instance on is.sues of fact. 
The Court below has confirmed the findings 
of the Court of first instance and the 
decree passed by it. Two grounds are taken 
in second appeal to this Court. But they are 
not seriously pressed. The real ground 
which the learned Vakil on behalf of the 
appellant really presses is that the Courts 
below should not have in view of the 
amended relief claimed by the piaiotiff.s 
given any decree in favour of the plaintiff.s 
at all. We have been referred to the 
provisions of section 233 (A:) of the Land 
Revenue Act which bars the jurisdiolion 
of a Civil Court in all matters relating to 
partition of mahds except as provided in 
sections 111 and 112 of the s.ame Act. 
Section 111 provides that where any 

objection is made by a recDrded co-sharer 
involving a question of proprietary title 
that question may by ordsr of the Revenue 
Court be referred to the Civil Court for 
determination. In the plaint, as presented 
to the Court of first instance, the question 
of proprietary title to the bazar was 
clearly raised. In the course of the trial, 
however, it transpired that all that the 
plaintiffs really asked for was a decree 
declaring that the ba zar was in their 
exclusive possession. A suit for a declara¬ 
tion of this nature is not a suit which 
could bs brought in a Civil Court having 
regard to the provisions of sections 111 
and 233 {k) referred to above, and the 

Courts below if their attention had been 
drawn to th ese provisions would, no doubt, 
have dismissed the suit. A Revenue Court 
IS not concerned with the partition of 
buildings. We e.xpress no opinion as to 
the ownership of the buildings comprised 
in the bazar. As the relief eventually 
claimed raised no question of proprietary 



INDIAN OASES, 


399 


VoL XIX] 


JHANDA V. BUDHA. 

title the suit is not one which could be 
brought under the provisions of section 111 
of the Land Revenue Act. 

We must, therefore, allow this appeal, set 
aside the decrees of the Courts below and 
dismiss the plaintiffs’ suit. As this point 
was not raised in the Courts below we do 
nob allow the defendants appellants their 
costs. The parties will bear their own costs 
in the Courts below. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1502 op 1912. 

March 31, 1913. 

Present-. —Mr. Justice Rattigan. 
JHANDA AND others—Plaintiffs — 

Appellants 

versiis 

BUDHA AND others—Defendants— 

Respondents. 

Civil Procedure Code (^Act I of 1008), 8. 11 — Limi¬ 
tation, decinion on the issue of—Question oj law—Mixed 
question of law and Jact —lies judicata. 

Wlioro ill a redoinptlen suit tlie isiue of limitation 
was decided in favour of the plaintiff but on a subso- 
cpient date the suit was dismissed under Order I.K, 
rule 2: 

Held, on the institution of a fresh redemption suit 
by the plaintiff, that the decision on the question of 
limittitiori in the first suit operated as res judicata ina.s- 
much as tfio issue involved not merely a question of 
law but a mixed fpiestion of law and fact. 

Mitazain Shah v. AUun Khan, 4T I*, ll- 1908 refer* 
red to. 

Second appeal from the decree of the 
Additional Divisional Judge of the Amritsar 
Division, at Sialkot. dated the 2nd day of 
July 1912, reversing that of the Munsif, 
2nd class, Pathankot, dated the 21st day 
of April 1911, decreeing the claim. 

Mr. Asghar Beg, for the Appellants. 

Shaikh Umar Bahhah, for the Respondents. 

JUDGMENT.-Oq the 9th June 19C9 
plaintiffs sued for recovery of possession 
of specified lands by redemption of a certain 
mortgage which they alleged to exist. The 
value of the suit for purposes of jurisdiction 
was Rs. 9. Defendants urged as a pre¬ 
liminary objection that the suit was barred 
by limitation, and this objection was upheld 
the Court of first instance, by its order 


dated the 7th August 1909, and plaintiffs* 
suit was dismissed. An appeal was there¬ 
upon preferred to the Divisional Judge who, 
by order dated the 20th April 1910, lield 

(1) that there was a mortgage of the land; 

(2) that the said mortgage had notbsen prov¬ 
ed to have been effected earlier than 1852 ; 
and (3) that the suit was, consequently, within 
time. He accordingly accepted the appeal 
and remanded the case for decision on tlie 
merits. This order of the Divisional Judge 
was final, as no farther appeal lay, as of 
right, from any decree that he might have 
passed. 

The case was thus remitted to the Court 
of first instance, and after three abortive 
hearings, the plaintiffs’ claim was eventually 
dismissed, on the 28th June 1910, on the 
ground that plaintiff had failed to pay the 
Court-fee chargeable for service of sum¬ 
monses upon the defendants. The Munsif 
further remarked, obviously as a reason 
for enforcing the strict provisions of Order 
IX, rule 2, Civil Procedure Code, that the 
plaintiff had given much trouble to the 
defendants and had not taken the trouble 
to bring on the record the representatives 
of one of the defendants who had died. 
The Older dismissing the suit was. however, 
in express terras passed under Order IX, 
rule 2, of the Code. 

On the Stii October 1910 the present 
suit was brought (under Order IX, rule 
4, of the Code) by the same piainliff against 
the same defendants, and in it tlie plaintiff 
relied upon the same cause of action and 
prayed for the same relief as in the previous 
suit. 

Defendants once again raised the pre¬ 
liminary plea that the suit was barred by 
time. The Munsif decided this and their 
other pleas against the defendants and 
granted plaintiff a decree for redemption 
of the land in suit upon payment of Rs. 9. 
Defendants thereupon appealed to the Divi¬ 
sional Judge who held that as the present 
was a fresh suit, based on a new plaint, 
he was not bound by the order of the 
Divisional Judge in the former suit, espe¬ 
cially as the question of limitation was one 
of law, and that he was, therefore, competent 
to decide for himself the question whether 
the suit was or was not within time. 
Having so held, he thereupon proceeded to 
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find that there was in fact no proof of the 
existence of any mortgage at all, and that, 
in any event, plaintiffs had failed to prove 
that tlie mortgage referred to in ttie entry 
of 1852 had been effected within 60 years 
of suit. He accordingly accepted the appeal 
and dismissed plaintiffs’ suit as time-barred. 

Plaintiff has preferred a second appeal 
to this Court, and it has been urged on 
his behalf that the question whether the 
suit was witiiin time had been duly 
heard and finally decided in the previous 
suit between the same parties and was, there¬ 
fore, In my opinion this conten¬ 

tion must prevail. Admittedly, the issue 
whether the plaintiffs’ claim was within time 
was raised in the former suit, and admittedly 
that suit was one between the same parties, 
and was based on the same cause of action 
as in the present suit. The issue whether 
the suit of 1909 was time barred was directly 
and substantially involved in, and obviously 
material to, the determination of the former 
suit, inasmuch as if it had been decided in 
defendants favour that suit must necessarily 
have been dismissed in limine. It was duly 
considered and a formal decision given there¬ 
on by the final Court of appeal, (that of the 
Divisional Judge), and in the circumstances I 
fail to see how it can now be successfully 
contended that that decision does not now 
operate as res judicata. The issue was not 
one merely of law, but involved questions of 
law and of fact, and the former decision of 
the Divisional Judge was based on his finding 
that there was a mortgage, and that such 
mortgage had been effected in 1852, or in 
other words, within 60 years of suit. The 
determination of a mixed question of law and 
of fact may operate as res judicata [see 
Mumam Shah v. Alam Khan (1)3 and none 
the less so, because the particular issue which 
has been so finally determined is of a pre- 
liminaiy character, provided, of course, that 
it is material to the determination of the 
suit and there has been a final decision tbeie- 
upoD. For example, suppose that A. sues 
to recover certain property cn the ground 
that he is the son of 5., the deceased owner. 
The defendant raises the preliminary 
objection that A. is not the son of B. and, 
therefore, has no locus standi. A preliminary 

(1) 44 P. R. 1908. 


issue is framed upon this point and the 
final Court of appeal decides that A. is the 
son and heir of and as much has a locus 
standi to maintain the suit. The case is 
accordingly remanded to the Court of first 
instance under Order XLT, rule 23, Civil 
Procedure Code, for determination upon the 
merits. It is, however, subsequently dismiss¬ 
ed by that Court under Order IX, rule 2, of 
the Code, with the result that A. brings a 

fresh suit” under the provisions of Order IX, 
rule 4. Is it open to the defendant to urge 
once again the plea that A. is not the son of 
5 ? I cannot possibly think so. The case 
might possibly be different if there had been 
no decision of the Appellate Court upon the 
point. If, for example, the Munsif had 
decided the question of A.’.s legitimacy in his 
favour, but had nevertheless dismissed his 
suit under Order IX, rule 2, or on some other 
ground. In such a case, the defendant would 
have no opportunity of challenging the find¬ 
ing by appeal, and there would thus be no 
final adjudication upon it, and it might, there¬ 
fore, be possibly open to the defendant to 
contend that the finding ciuld not reasonably 
be held to be res judicata., [but even as to this, 
see per contra, the decision in Peary Mohun 
Mukerjee v. Ambika Churn Baniopadhya 
(2) ] But that is not the case here, and 
upon the particular facts now before me, I 
must hold that the question whether the 
present suit is within time, must be deter¬ 
mined by reference to the findings of the 
Divisional .ludge in the former suit that 
there was a mortgage and that such mort¬ 
gage was effected in 1852. As the present 
suit was brought within 60 years from that 
date, it must be held to be within time. I, 
therefore, accept the appeal and under 
Order XLT, rule 23, Civil Procedure Code, 
remand the case to the Divisional Judge for 
determination of the appeal before him upon 
the merits. 

Costs will abide the event. 

Appeal accepted. 

(2) 24 C. 900. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 182 of 1910. 
November 12, 1912. 

Prese7it’. —Mr. Justice Batchelor and 
Mr. Justice Rao. 

BALMUKUND KESURDAS— Appell.vnt 

versus 

BHAGWANDAS KESURDAS— 

Respondent. 

Admission — Evidence — Estoppel—Ejectment suit — 
Plainti^ to succeed on his own title —ir»7Z— 

—Acknoicledgmcnt of signature—Succession .let (.Y of 
1865), s. 50—Cuj7 Procedure Code (.to! V of lOOs/, 
O. XXII, r. 4— defence — Power oj legal 
representative. 

Tho express admissions of a party to a suit, 
or admissions implied from his conduct, aro 
evidence and stron" evidence against him. But 
ho is at liberty to prove that such admissions 
■were mistaken or were untrue, and is not estopped or 
concluded by them, unless another person lias been 
induced by them to alter his condition. 

Brojendio Coomar Row Chowdhry v. The Chairman 
of Dacca Municipalitij, 20 \V. H. 223; Chandra Kunwar 
V. Xarpnt Singh, 34 I. A. 27; 29 A. 1S4: 11 C. W. X. 
321; 4 A. L. J. 102; 5 C. L. J. 115; 17 M. t. .1. 103; 2 
M. L. T. 109; 9 Bom. L. R. 2G7 (P. C.); Uari Shankar 
Partah Singh v. Lai Uajhnroj Singh, 34 I. A. 125; 2 M. 
L. T. 391; C C. L. .1. 13; 11 C. \V. N. H41; 9 Bom. L. K. 
757; 17 M. L. J. 351; 4 A. L. J. 407; 20 A. 519 (P. C.), 
relied upon. 

Wliere a party to a suit puts forward an alter¬ 
native defence, his legal representative may, on his 
death, rely on the alternative defence set up bv 
him. 

In doing so, the legal rcpre.sentativo would not be 
makinga defence inconsistent with that set up by tho 
deccasetl party or inappropriate to his character as his 
legal representative. 

In an ejectment suit, tho pliiiutilT can succeed only 
on tlio strength of his own title. 

lie cannot bo allowed to abandon his own case 
and adopt that of tho defendant and on that footing 
claim relief. 

ShiOkrisfo Sircar v. Ahdool Hakeem, 5 C. G02; 5 C. 
L. R 455 and iluKhodn Soondury Dcisi v. Ram Churn 
Karmokar, 8 C. 871; 11 C. L. R. 194, relied ujion. 

It is not necessary that a testator should sign 
his Will in tho presence of tho attesting witnesses. 
It is a sufficient acknowledgment by a testator of 
hia aignatiiro to his Will, if he makes tho attesting 
witnesses understand that tho paper which they 
attest is hia Will, even though they do not see 
him sign it. 

Firsfc appeal from the decision of the first 
class Subordinate Judge at Broach, in Suit 
No. 553 of 1907. 

Mr. L. A. Shah, for the Appellant. 

Mr. Jayakar (with him Mr. I?. W. Besai), 
for Respondent No. 1. 

Mr. M. W. Pradhan, for Respondent 

No. 2. 


JUDGMEN r.—One Kesurdas Bhaktidas 
died in 1896, leaving three sons, Bhagvandas, 
Tribhovandas and Balmukunddas. Trihho- 
vandas died unmarried on 8th May 1900. 
On 19th April 1905, plaintiff Balmukunddas 
filed this suit to recover possession of 
certain property from his brother Bhag¬ 
vandas. He alleged that Bhagvandas had 
separated from the family dun'i g his lather’s 
life-time in or about the year 1886, that after 
his separation the father Kesurdas lived 
in union with his two sons the plaintiff 
and Tribhovandas, and that after* their 
father’s death, they continued to live in 
union as members of a joint family till 
the latter’s death in 1900, that thei-eupon 
the plaintiff alone became entitled by 
survivorship to the property which was 
under Tiihhovandas’s management, and that 
after Trihhovandas’s death, the defendant 
wrongfully and fraudulently took possession 
of the same. Hence this suit. 

Defendant Bhagvandas contended that he 
liad never separated from his family, that 
he was joint with his two brothers, and 
that on Tiibhovandas’s death he and the 
plaintiff were entitled iu equal sharts to 
the property in dispute. He further plead¬ 
ed in the alternative that if the property 
be held to he the separate and self-acquired 
property of Tribhovandas, he alone was 
entitled to the whole of the property under 
Tiibhovandas’s Will. 

On 10th February 1909, after Bhagvandas 
had been partially examined, the plaintiff 
applied for leave to amend the plaint by 
adding a prayer to the effect that iu case 
the Court came to the conclusion that 
the plaintiff and defendant were equally 
entitled to the property in dispute, then the 
whole of the family property in the possession 
of each of the parties (including the 
property in dispute) should be ascertained 
and divided between them in equal shares. 

This application for amendment was 
granted on 4th March 1909 on condition of 
plaintiff’s giving foil particulars of the pro - 
perty to be brought into hotchpot and paying 
additional Court-fees on the value of said 
property. 

On 7th April 1909, Bhagvandas died 
leaving a widow Bai Jamna and three 
daughters. Thereupon, the widow Bai 
Jamna and one Bhurahhai Jamnadas were 
brought on the record as the legal representa- 
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tive and assignee respectively of the 
deceased defendant. Bai Jamna contended 
that the property in dispute was the 
separate and self-acquired property of 
Tribhoyandas, that he had made a Will 
by which lie bequeathed the whole of the 
property to her husband Bliagvaudas, and 
that her husband had made a Will on 9th 
January 1901 giving the property to her 
absolutely. She gave up the contention 
which had been raised by her husband 
Bhagvandas that tiie three sons of Kesur- 
das were undivided. 

Bhurabhai contended that Bhagvandas 
had sold the property in dispute to him 
on 7th April 1909 and that the plaintiff 
had no title to the property. 

The Subordinate Judge held that the 
three brothers, Bhagavandas, Tribhovandas 
and Balrankunddas were separate in every 
respect, that the property in suit was the 
exclusive property of Tribhovandas, that 
Tribhovandas’s Will was proved, and that 
under the said Will Bhagwandas alone was 
entitled to the property. He, therefore, 
dismissed the plaintiff’s suit. 

Against this decision the plaintiff has pre- 
ferred the present appeal. 

It is urged for the appellant in the 
first place that Bhagvandas having re¬ 
pudiated all interest under Tribhovandas’s 
Will and having admitted that the family 
property was joint, it was not open to his 
widow and legal representative Bai Jamna 
to contend that the three brothers were 
separate, and that Bhagvandas took the 
property under Tribhovandas's Will. It is, 
no doubt, true that in paragraph 7 of the 
written statement the defendant Bhagwan- 
das states that the property in dispute 
belonged to the joint family and that, 
therefore, Tribhovandas had no authority 
to make a Will in respect of that property. 
In his deposition he makes a similar 
statement to the effect that he did not 
rely upon Tribhovandas’s Will and that 
the property belonged jointly to him and 
to the plaintiff. The submission paper 
(Exhibit 67) also shows that he had 
agreed to divide the whole property on the 
footing that it was joint. But it is to be 
borne in mind that he put forward an 
alternative case, in paragraph 8 of his written 
statement, to the effect that in case the 


Court held the property in suit to be the 
separate property of Tribhovandas, he alone 
was entitled to the same under Tribhovan- 
das’s Will. The deposition of Bbagvaudas 
being incomplete must be left out of con* 
sideratioD, and the arbitration proceedings 
fell through owing to the conduct of 
one party or the other. When the present 
suit was filed both parties tried to hood¬ 
wink the Court by suppressing the real 
state of facts. Each party set up a case, 
alleging union or separatiou, just as it suited 
his purpose without any regard for the truth. 
Oq 2nd December 1903, the plaintiff asked 
for an adjournment of the case to take legal 
advice with reference to the subject-matter 
of the suit. He made a similar application 
on 16th December 1908, and on 10th February 
1909, he at last made up his mind and applied 
for leave to amend the plaint by putting for¬ 
ward an alternative claim fora partition not 
only of the property in dispute but also of the 
whole of the family property in the possession 
of either party; but when this application 
was granted on certain conditions, he took no 
steps whatever to fulfil those couditions. He 
had family property admittedly worth about 
Rs. 11,000 in his possession, and although he 
was ordered by the Court on the 4th March 
1909 to bring into hotchpot and pay addition¬ 
al Court-fee, he failed to do so. More than a 
3 ear after the date of the Court’s order, on 
the last day of hearing, bis Pleader, during 
the course of his reply on the whole case, put 
in a list of the property which was to be 
brought into hotchpot. The list was found 
to be meagre and inaccurate, and the addi¬ 
tional Court-fees were not paid. That being 
the case, under Order VI, role 18, of the Civil 
Procedure Code, the amendment of the plaint 
could not be allowed. He must, therefore, 
be confined to the case as originally set out in 
the plaint, vfz., that Bhagvandas was sepa¬ 
rate in estate, while he and Tribhovandas 
were joint. 


The admissions made by Bhagvandas that 
the whole of the family property was joint are 
by DO means conclusive. In Hearne v. So(;eTS 
(1) the Court observes: “There is no donbt 
but that the express admissions of a party to 
the suit, or admissions implied from his con¬ 
duct, are evidence, and strong evidence, agaios 


(1) (1829) 9 B. & C. 577 at p. 586; 4 ifan. 4 Rf- 
4S6j 7 L. J. (o. s.) K. B. 283j 109 Eog. Kep. 215. 
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him; bafc we think he i3 at liberty to prove 
that such admissions were mistaken or were 
untrue, and is not estopped or concluded by 
them, unless another person has been induced 
by them to alter his condition.” This state¬ 
ment of the law is adopted by Lord Denman in 
Newton V. Liddiard (2). The same principle is 
laid down in Trinidad Asphalte Companij v. 
Ooryat (3); Broiendro Ooomar Boy Chowdhry 
y. The Ghairmnn of the D'lCC'i \dnnicipality (4); 
Chandra Kunw ir v. Narpat Singh (5), Bari 
Shayivar Partab Singh v. Lai Raghuraj Singh 
( 6 ). 

It is not shown in the present case that the 
plaintiff ever acted upon the admissions of 
Bhagwandas. On the contrary, the plaintiff 
adhered to his case as set out in his plaint up 
to the death of Bhaffvandas. In his deposi¬ 
tion he says*—“The defendant began to live 
separate from ray father since Samvat 1939 
(A. D. 1882-1BS3). Wlien the defendant 
began to live separate, he was given one 
hou.se, one shop, pots and pans, etc , and orna¬ 
ments of the value of Rs. 3,000; and he gave 
up his right...Bhagvandas never lived joint 
with us after he became separate...He carried 
on business in grain in liis own name. Ho 
kept separate books of account. I and he 
have separate priests...His business and ours 
was never carried on in common. Defendant 
was doing his business separately. I had 
nothing to do with it.” 

Even in his application for amendment 
of the plaint, the plaintiff adheres to this 
case, and applie.s for a general partition 
only in the event of the Court’s holding 
his original case to be disproved. Thus it 
is perfectly clear that the plaintiff never 
acted upon the admission of Bhagvandas 
that the three brotliers were joint. Tliat 
being so, neither Bhagwandas nor his widow 
would be debarred from showing that those 
admissions were either mistaken or untrue. 

Mr. Shah relies on Order XXII, rule 4, 
of the Civil Procedure Code, which provides 


(2) (1813) 12 Q. B. 925 at p. 926; 6 Railw. Cas. 42; 

18 h. J. Q- B. 53; 110 Kng. Rop. 1117. _ 

(3) (1896* A. C. 587; 75 L. T. 108; 65 L. J. P. C. 

100; 45 W. R. 225. 

(4) 20 W. U. 223. 

(5) 34 I. A. 27; 29 A. 184; 11 C. W. N. 321; 4 A. L. 
J. 102; 6 C. L. .T. 115; 17 M. L. J. 103; 2 M. L. T. 109; 
9 Bom. L. R. 207 (P. 

(6) 34 I. A- 125; 2 M. L. T. 391; 0 C, L. J. 13; 11 C. 
W. N. 841; 9 Bom. L. U. 757; 17 il. L. J. 354; 4 A. L. 

J.497; 29 A. 519 (P. C.). 


that when a defendant dies and his legal 
rapref.eutative is made a party to the suit, 
he may make any defence appropriate to 
his character as such legal representative. 
Reference is also made to Daniel’s Chancery 
Practice, Volume 1, page 249, where it is 
said that a legal representative stands in 
the same position as tlie former party, and 
is bound by his acts But in the present 
case, as we have already shown, Bhagvandas 
put forward an alternative defence. He 
distinctly claimed the whole of the property 
of Tribhovandas under his Will. In con¬ 
sequence of this alternative defence the 
Court raised the issues (1) whether the 
property in dispute was the separate or 
self-acquired property of Tribhovaudus and 
(2) whether the Will of Tribhovandas was 
proved. These issues were raised during 
Bhagvandas’s life-time. It was, therefore, 
open to his legal representative Bai Jamua 
to rely upon this alternative defence set up by 
him, and lead evidence upon those issues. In 
doing so. she was not making a defence incon¬ 
sistent with that set up by her deceased hus¬ 
band or inappropriate to her character as his 
legal representative, and, therefore, she 
cannot be said to have acted in contravention 
of the provisions of Order XXH, rule 4, of 
the Civil Procedure Code. 

Moreover, it is not correct to 9\y that 
Bhagvandas had elected not to take under 
Tribhovandas’s Will. As a matter of fact 
he accepted the bequest, took possession of 
the property bequeathed to him, and vvithiu 
a year after Tribhovaudas's death he made 
his own Will (Exhibit 165) by which he gave 
the property bequeathed to him to his wife 
Bai Jamua. Further he appears to have 
relied upon the Will in a suit (No. 8 of 
1901) which he had brought against the 
present plaintiff. Lastly lie retained posses¬ 
sion of the property left to him by 
Tribhovandas till his death. This course 
of conduct clearly and unmistakably shows, 
that far from repudiating, he had elected to 
take under Tribhovandas’s Will. 

It may be further noticed in this connec¬ 
tion that this being an ejectment suit, the 
plaintiff can only succeed on the strength 
of his own title. He cannot ba allowed to 
abandon his own case and adopt that of the 
defendant and claim relief on that footing 

f 
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Bee ShMristo Sircar r. Ab.hol Hakeem (7) 

^comluTu Dan v. Bam Churn 
Karrr.okar (8). 

The next question is, whether the properry 
in dispute was the joint property of the 
plaintiff and Tribhoyandas, as alleged in 
the plaint. On this point we haye the evi- 
dence of the plaintiff alone, entirely un¬ 
corroborated by any other evidence. On 
the con rary there h, the undisputed fact that 
on 7th December 1897, the plaintiff passed a 
release to Tribhovandas fE.xhibit 176) by 
which in consideration of his receiving pro- 
perty worth about Rs. 3,000 he gave up his 

claim to the remaining assets of a shoo 
which he and Tribhovandas had been carry- 
ing on in partnership. The plaintiff admits 

Tribhovandas alone had the management of 

the Shop up to Ins death. This release is 

quite incompatible with the alleged status 

of union between Tribhovandas and the 

plaintiff. It proves on the contrary that 
they were divided. ^ 

Will Tribhovandas’a 

fhl 1 1 genuine and that 

the evidence in support of the Will ^^s not 

satisfactory. Two witnesses. Exhibits 168 

and 1G9, were examined on behalf of Bai 

atZud ^the‘' "wifl^'^'^t 

Tribhovandas and that the testato^arm^tted 

having signed it. One of these ati.=r 
witnesses Exhibit 168, no doubt, says'“n 
cross-examination that Tribhovandas h«^ 
told him that the Will was merely noeiiLl 

It IS clear that this statement was made at the 
instigation of the plaintiff. We agree with 

the Subordinate Judge in his view that this 
Witness was tampered with. 

Mr. Shah contends that' this evidence is 
uot sufficient, as tbe Will was not signed 
in the presence of the attesting witnesLs 
while the writer was not examined. It is 
impossible to say at this distance of time 
whether the writer is alive or dead Jf u 

is alive rhere was nothing to prevent the' 
plaintiff from examining him, and it ig w 
necessary that the testator should 
Will in the presence of the 
witnesses. It is a sufficient 
ledgment by a testator of his 


sign the 
attesting 
acknow- 
signatare 


(7) 5 C. 602; 5 C. L. R. 455. 

(8) 8C. 871jUC, L. R. 194 . 


to his Will, if he makes the attesting 
witnesses understand that the paper which 
they attest is his Will, even though they do 
not see him sign it. See Otoillim v. Gwillim 
(y;. Smith V. Smith (10), BeckettW. Howe Ul). 

The Will was produced by Bhagvandas in 
Suit No. 8 of 1901, filed by him against the 
P^^^*itiff so far back as 9th January 
1901, as appears from the Court’s endorse- 
ment ou the back of the Will. Plaintiff knew 
or must be taken to have known of the exist¬ 
ence of this Will, and yet he took no steps to 
impeach either the factum or the validity of 

the Will before the institution of this suit. 

Under these circumstances we hold that 

the Will of Tribhovandas is satisfactorily 
proved. 

Lastly, it is contended that the plaintiff 
was uot allowed any opportunity to rebut 
the defendant’s evidence in favour of the 
genuineness of the Will. With regard to 
this point, it may be noted that the suit was 
filed in the District Court of Broach in 1905 
and was transferred to the first class Sub¬ 
ordinate Judge’s Court in 1907. The case 

dragged on for several years. The plaintiff 
gave numerous applications to call witnesses 
but not one was examined; and finally on 
20:h June 1910, the plaintiff’s Pleader stated 
in hispur^/iis, Exhibit 161, that “he had no 
further evidence to adduce at pre.sent.” He 
did not state that he bad reserved any 
evidence (o rebut, if necessary, the defend¬ 
ant’s evidence. On 20th June 1910 defend¬ 
ant’s evidence was closed. On that day plaint¬ 
iff applied for leave to givexebutting evidence 
and asked for four or five days' time to do 
80 . 1 he application wag granted and the 

case was adjourned to 2nd July 1910. On 
that day, instead of examining any witnesses, 
the plaintiff applied to the Court to summon 
four witnesses, two of whom bad been named 
before and not called. Under these circum¬ 
stances, the Subordinate Judge was right in 
rejecting this application. It cannot fairly 
be contended tliat the plaintiff was not 
given any opportunity to call rebutting evi¬ 
dence. 

The Will being satisfactorily proved, the 
title to the property in dispute is now vested 

(9) (1859) 3 Sw. «fe Tr. 200; 29 L. J. P. 31. 

(10) (1866) 1 P. & D. 143; 35 L. J. P. 65; 12 Jur. 

(n. s.) 674; 14 L. T. 417; 14 W. R. 649. 

(11) (1869) 2 P. A D. I; 39 L. J. P. 1; 21 L. T. 400; 

18 W. R. 75. 
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in Bai Jamna, and plaintiff’s claim must be 
rejected. 

Wo conBrm the decree and dismiss the 
appeal with costs. 

Appeal dismissed] Decree confirmed. 


CALCUTTA HIGH COURT. 

Regolar CfYiL Appeals Nos. 143 and 144 

OF 1911. 

February 29, 1913. 

Present: —Justice Sir Richard Harington, 
Bart., and Justice Sir Herbert Caruduff, Kx. 

RAM BHAJAN PANDAY and otheks 
— Defendants—Appellants 

verstts 

UDLT PANDAY and oxHE^a —Plaintiffs 

—Kespo.vdents. 

Arbitration - Aivtird —Decree hn.ieil on uwaril — 
Appenly ichcther lies -Arbitrator leaving certain work 
unfinished—Miscondnct of arhitrntor. 

When a decree has followed an award, it is 
not appealable on the ground that the award is 
altogetlior invalid because the arbitrator failed to do 
certain things which ho was bound to do under his 
appointment, nor on the ground that he has been 
guilty of misconduct in not carrying out the duties 
which w'ero imposed on him. 

Ohulain Jila/ii v. 2[ahaminfid Hussain, 29 I. A. 51; 
12 M. L. J. 77 (P. C.); 4 Bom. L. K. 161: 0 C. W. N. 
226; 29 C. 167; 25 P. R. 1902, and Ilunsrai v. Sundar 
Lai, 12 C. W. N. 585; 10 Bom. L. R. 581; 7 C.L.J. 520; 
138 P. L. R. 1908: 18 M. L. J. 266; 99 P. W. H. 1908; 
14 Bur. L. R. 146; 80 P. R. 1908; 35 C. 643; 35 I. A. 
88 (P. C.), relied upon. 

Appeal from the decree of the fir.st Sub* 
Judge of Gaya, dated January dlst, 1911. 

Babus Jogesh Chandra Boy and Chandra 
Sehhar Prasad Singhy for the Appellants. 

Babus Umakali Mukherjee and Rajendra 
Prosad, for the Respondents. 

JUDGMENT. 

Harington, J.—In these two appeals, a 
preliminary objection is taken that no appeal 
lies. The matters in controversy between 
the parties had been referred to an arbitrator, 
the order of reference having been made by 
the Subordinate Judge. The arbitrator made 
an award on December the 23rd, 1910, and, 
on January the 3rd, 1911, one of the parties 
took exception to the award. These objec* 


tions were overruled and a decree was made 
in accordance with the terras of the award 
in each suit and, against tliose decrees, the 
present appeals have been filed. We have 
now to determine whether these appeals can 
lie at all. 

It is perhaps not quite clear what the 
precise ground of objection to the award is, 
but I under.stand from the arguments of the 
learned Vakil for the appellant that the 
objection is that the award is altogether 
invalid because the arbitrator failed to di¬ 
vide some of the properties which he ought 
to have divided under his appointment. If 
that is the objection, that is provided for 
under clause 14 of the second Schedule of the 
Code of Civil Procedure; and it was the duty 
of the objector to go to the Court under that 
section in order that the award might be 
remitted. Then, it is also argued that the 
arbitrator has been guilty of misconduct in 
not carrying out the duties which were 
imposed on him. That is a matter which 
would fall under clause 15; and, in either 
case, the decision of the Judge would be 
final because under clause 16 the right of 
appeal from the decree is expressly taken 
a.vay in all cases where the judgment has 
been pronounced, except in so far as the 
decree is in excess of, or not in accordance 
with, the award. It is said that, inspite of 
that section we are entitled to interfere; but, 
in our view that section concludes the matter 
and appeals do not lie against the decrees 
made on an award, except in so far as the 
decrees are in excess of, or not in accordance 
with, the award. The matter has been before 
the Judicial Committee of the Privy Counoil 
who in the case of Ohulam Jilani v. Afu* 
hammad Hussain (1) have laid down that the 
object of the Civil Procedure Code is to 
secure the finality of an award and that 
where an award has been duly made on a 
reference in a suit and the Court has refused 
to set it aside, then the Court must pass a 
decree on it. The law has been similarly 
laid down in a very recent case {_Hunsraj v. 
Sundar Lall (2)]. In that case which was an 

(1) 29 I. A. 51; 12 M. L. J. 77 (P. C.); 4 Bom. L. tt. 
161; 6 C. W. X. 226; 29 C. 167; 25 P. II. 1902. 

(2) 12 C. \V. N. 585; 10 Bom. L. R. 581: 7 C. L. .1. 
520; 138 P. L. R. 1908; 18 XI. h. J. 260; 99 P. W. R. 
1908: 14 Bur. L. U. 146; 80 P. R. 1908; 35 0. 64'<} 
35 I. A. 88 (P. C.). 
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appeal from the Chief Court of Punjab, the 
Chief Court disraieseil the appeal from the 
decree of the District Judge on the ground 
that tlie appeal was incompetent inasmuch 
as it did not appear that the decree was in 
excess of, or not in accordance witli, the 
award. That was a case in which it'was 
sought to appeal against the decree which 
was passed in accordance with the award of 
the arbitrator. The Chief Court dismissed 
it on that ground and the Judicial Com- 
mittse approved of the view taken by the 
Chief Court. There is not only the express 
enactment but there are the decisions of the 
Judicial Committee showing how that en¬ 
actment must be enforced. For these reasons, 

I think that the appeals must be dismissed 
with costs. 

I am of opinion that the justice of the case 
will be met if one hearing fee be given in 
both the cases, it having been assessed accord¬ 
ing to the scale of tlie Court. 

We are informed that the paper-books in 
these cases are in the course of preparation. 
The respondents are entitled to the costs of 
the paper-book which has already been 
spent and the unexpended portion will be 
refunded to the parties. 

Oarkddff, J.—1 agree. 

Appeal dismissed. 


[1913 


BO.MBAY HrOH COURT. 

Second Civil Appeal No. 119 op 1912. 

September 19, 1912. 

Present: —Basil Scott, Kr., Chief ,Jastice, 
and Justice SirN. Qr. Cliandavarkar Kt 

JAMSETJI NASSARWANJI GINVALLA 
AND OTHERS—Defendants—Appellants 

V€TSti3 

HIRJIBHAI NAVROJI ANKLESARIA 

AND OTHERS — PLAiNTIFFS — RESPONDENTS 

lAmitafton-Fraud-Partnership-Death of a partner 
--Assen retained in business—Executrix of deceased 
Vbtaxmng order of Probate but not taking out Probate— 


by surviv. 

>ny p„,„crs ami execulriz-Eslate bound-Letters of 
Mnumstrat,on obtained after death of executrU-Trust 

(/X^ S72f’ t, ' D i ^^0-Conlract AH 

him = • ° February 18S5, A. died, leaviui; 

of n hom'''r? ^ '“"■O'- 

sonfand Sardian of hia minor 

sons and makin- the minors the residuary legatees of 

b s r'T:, "'f ‘'>4ar"tnership 

01 smess. After hia death the assets of A. were re- 

cor/-^ surviving partners. Until 

bZ of herself and her children and 

slmrl oVtire groats'. “ 


an Pfobato of .’s Will and though 

sho did Probate to h?r 

she did not actually take out Probate. 

formatimfnf* f*'"’ and the 

order n ^ J°'nt Stock company iras resorted to in 

30tir\nr’'‘^°r‘" i2n®‘''faster. Accordingly on 
A and anrvivine partners of 

A. and P, transferred to the joint stock company the 

property of the partnership and the estate of A. in 

cons,d6r.at,onof Rs. 1,04,000 in fully paid up shares 

cLd “*oso shares the 

aiat.s tntf '"'/'"P' ‘■nn-i'-ad fully paid up 

shares to the amount of thoir claims and 3G0 fully 

paid up shares «vere held in trust for the surviyin- 
partners and B The unfair dealing in this armoge- 

actron 7“"to P- in 1S97 but she took no 
action in tho matter, and died in 1905. 

rendhi!n‘„'^r“'‘'''“'^ ‘bis suit for 

tToofT’ of A. against 

of thft ti'i partners and the representative 

renrii of the 

representations and fraudulent character of tho 
transactions of 1S95 m October 1907 for the first 

C. obtained Letters of Adminis- 
tration to tho estate of J. with the Will annexed. 

applied to tho 

Court to revoke the Probate supposed to have 

nrZf revocation was 

accordingly made: 

fifC.'s suit was barred by time; 
hntfn property left by A. and used in the 

business Was a loan under section 241 of the Contract 

(3) that it was not proved that the consent of B. to 
tho conveyance of 1895 was obtained by fraud; 

[4» that B. was perfectly competent to enter into 
the arrangement of 1895 as executrix of A., even 
withoQt obtaining Probate; 

(5) that the arrangement of A. was binding on the 

estate of A; ^ 

(6) that the claim of C. for an account on the foot* 

ing o the continuance of the original relations be* 

neon A. s estate aucl the partnership could not be 
sustained: 
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(7) that tho District Juilj^e had no jurisdiction to 
revoke a Probate which had never boLMi issued, os- 
pecially after tho death of B. and after tho grant of 
Letters of Administration to C; 

(8) tliat timo was running against B. as tho execu* 
trix of A.’s Will from tho date of -t.’s death. 

Fraud in the performance of a contract, apart from 
ils making, is no ground for rescission for restoring 
tho parties to tho position which they occupied before 
the contract was entered into. 

Article 95 of the Limitation Act has no application 
where, on the face of the jdaint, no equitable relief is 
claimed on tho ground of fraud. 

Jtdui Rnhiin v. Kirparam Dnji, 10 B. 18G and Oonr 
Mohan GouU v. Dinonath Kannokar, 25 C. 49; 2 C. W. 
N. 70, followed. 

Second appeal from the decision of the 
District Judge of Baroch, in Appeal No. 14 
of 1911, reversing the decree passed by the 
Subordinate Judge at Ankleshwar, in Civil 
Suit No. 255 of 1909. 

Mr. Setalvad with, him Messrs. Bhaishankar 

Co., L. A. Shah (acting Government 
Pleader), and C. M. Qhandhy^ for the 
Appellants. 

Messrs. Jayaknr, Ajiklesaria (with him Mr. 
J?. W. Desai), for the Respondents. 

JUDGMENT.—This suit was filed by 
Hirjibhoy Naoroji Anklesaria as the adminis¬ 
trator with the Will annexed of Naoroji 
Nassarwanji Ginwalla against Jamshedji Nas- 
serawanji Ginwalla, Ardeshir Nasserwanji 
Ginwalla and Diushaw Pestonji Ginwalla, the 
first two being the surviving partuersof Naoroji 
Nassersvanji and the third being the adminis¬ 
trator ad litem of the estate of Pestonji, 
another partner who survived Naoroji, but 
is now dead. Naoroji Nasserwanji 
died on the 7th of February 1885 being then 
R partner with his three brothers in the 
cotton ginning and trading business in 
Gujarat which was carried on under the 
title of Nasserwanji Hirjibhai Cotton Ginning 
Company. 

The plaintiff prays that the first two 
defendants and tlie thirddefendant as adminis¬ 
trators of the estate of Pestonji Nasserwanji 
Ginwalla be directed to render an account of 
all the assets of the deceased Naoroji Nasser- 
wanji Ginwalla at the time of his death retain¬ 
ed and employed by the first two defendants 
and the said Pestonji Nasserwanji Ginwalla 
in their business with compound interest with 
half yearly rests at the rate of nine per cent, 
per annum. 

His suit was tiled ou the 21st of January 


1909, that is to say, about twenty-five 
years after the death of Naoroji Nasser¬ 
wanji. 

We gather from the findings of the District 
Judge that Maueckhai, widow of Naoroji, 
was his executrix according to the tenor of 
his Will and acted as such until her death iu 
the year 1906. The assets of tlie deceased 
Naoroji were retained in the (irm by the 
surviving partners after his death and his 
estate was treated by them as 
if Maneckbai had in her representative 
capacity entered into an agreement with 
them to remain as a partner although as a 
matter of fact no such agreement was entered 
into. The learned Judge concludes from 
those facts, and we think correctly, that the 
property left by Naoroji and used in the 
business was a loan under section 241 of the 
Contract Act. 

It appears that until 1895 certain sums 
were drawn by Maneckbai from the firm for 
the maintenance of herself and her children 
and that she was credited with interest ou 
deposits and a share in the profits. In the 
year 1895, the firm was in ditlioultiea and 
the formation of a joint stock company was 
resorted to in order to prevent a financial 
disaster. By Exhibit 394, which was execut¬ 
ed on the 30;h of November 1896, the 
three surviving partners, together with 
Maneckbai as executrix of Naoroji and Dinbai 
as executrix of another predeceased partner 
Edalji, transfer-red to a joint stock company, 
registered in Bombay ou tho 27tii of May 
1895, the ginning factories which were the 
property of the partnership and of the 
estates of the deceased partners in con¬ 
sideration of Rs. 1,04,000 in fully paid 
up shares of the value of Rs. 200 each, 
it being arranged that out of those shares 
the creditors of the partnership should 
receive fully paid up shares to the amount 
of their claims, and as between the partners 
and tho widows of the deceased partners, 
it was arranged that three hundred and 
sixty fully paid up shares should be held 
on their behalf in trust by a man named 
Gandhi according to the terms of a document 
Exhibit 428, which is dated the 26th of 
November 1895. 

It was urged against the defendants that 
the assent of ilaneckbai to the conveyance 
of the 30th of November 1895 to the com¬ 
pany was induced by fraud. As to tbab| 
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ihe learuetl District Judge finds that it 
lias not been proved that she was induced 
to sign it by means of fraud except that she 
^as induced to believe that she had joined 
the family firm, but tlie Judge says 
that is possible that the defend¬ 

ants Ithemselves thought that she had 
become a partner because the monies of 
the deceased in the partnership had not 
been witlidrawn. 

Then it was contended that if the sig¬ 
nature of ilaneckbai to this document was 
cot obtained by fraud, at all events 
fraud was practised subsequent to the 
execution of tlie document in a manner 
detrimental to the estate of Naoroji and that 
the defendants are liable to the plaintiff in 
respect of it. The fraud alleged is that 
certain creditors of the partnership received 
fully paid up shares in excess of the nominal 
value of their claims. Maneckbai, however, 
took no action in the matter until her death 
in 1905, and then, on the 21st of April 
1909, the plaintiff obtained Letters of Ad¬ 
ministration to the estate of Naoroji with the 

ill annexed. Ihe plaintiff in paragraph 
17 A of the plaint alleges that he became 
aware of the falsehood of the representations 
and fraudulent character of the transactions 
mentioned above in October 1907 for the 
first time. 

Now I will assume for the purpose of argu¬ 
ment, without coming to a definite conclusion 
upon the point, that the claim of the repre¬ 
sentative of Naoroji for an account against 
his ^surviving partners was not barred in 
1895. It is contended that it was not barred 
because of the drawings which had been 
allowed to Maneokbai between 1885 and 
1895. In 1895, however, upon the facts 
found, there was a novation. The situation 
was completely changed with the assent 
of Maneckbai in order to save the assets 
of the partnership in which she, as repre¬ 
senting the estate of Naoroji, was much 
interested. She became a party to the 
transfer of those assets to the joint stock 
company and she took as part consideration 
for the arrangement ninety five fully paid 
up shares in the company as the equivalent 
of the amount of the deposit due to Naoroji 
from the partnership. 

That was an arrangement that she as execu¬ 
trix was perfectly competent to enter into, and 
it has beeu found, ag I have already pointed 


out, that she was not induced to enter into 
it by fraud. 

Theiefore, prima facie the arrangement 
is binding upon the estate and if it is 
80 binding then the plaintiff’s claim for an 
account against the partners on the footing 
of a continuance of the original relations 
between Naoroji’s estate and the partner¬ 
ship which subsisted in 1885 cannot be 
sustained. 

But it is said that though Maneckbai was 
not induced to enter into the arrangement 
by fraud, there was, at all events, a fraud 
in the distribution. The learned Judge 
finds that certain creditors were enabled 
to put pressure upon the partners and to 
get an unfair advantage for themselves in 
the distribution of shares. But that does 
not indicate any fraud aimed by the surviv¬ 
ing partners at Maneckbai or at 
Naoroji’s estate. Naoroji’s estate and its 
representatives Maneckbai got in the 
distribution an amount of shares which 
they had arranged to take. Assurairg, 
however, that there was fraud in the dis¬ 
tribution, that is to say, in the performance 

of the contract, apart from its making, that 
% 

18 no ground for rescission and restoration 
of the parties to the position in which they 
were before the contract was entered into. 

It appears to us, therefore, that the act of 
Maneckbai in 1895 cannot be set aside and 
that the plaintiff’s claim upon that ground 
must fail. 

The learned Judge has, however, come 
to the conclusion, which does appear to 
follow very clearly from his findings of fact, 
that Article 95 of the Limitation Act can 
be invoked in the plaintiff’s favour and 
that, therefore, the plaintiff is entitled 
to the relief by way of accounts which he 
claims in the plaint. 

Now it is suflSciently clear upon the 
authorities, both in this Court and in Calcutta, 
that Article 95 has no application where, on 
the face of the plaint, no equitable relief 
is claimed on the ground of fraud: See 
Abdul Rahim v. Kirparam Daji (1) and Gour 
Mohun Qouli v. DinonatJi Karmokar (2). 

The learned Judge, however, finds that 
there was unfair dealing which was not 
disclosed until 1898 when Maneckbai was 

(1) 16 B. 1S6. 

{2) 29 0, 49i 2 0. W, N. 76. 
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still acting as executrix. It is, we think, 
clear that if it was disclosed to the know¬ 
ledge of Maneckbai, as it appears to have 
been from a written statement put iu 
by her iu Suit No. 60S of 1897 to 
which we have been referred, she would 
be obliged to sue for any relief that she 
might be entitled to ou the ground ot fraud 
in distribution within three years from 1397 
or 1898; but she lived and acted as executrix 
until 1905 without taking any action. 

In order, however, to get rid of thedifBculty 
which, it was foreseen, would arise owing to 
the fact that Maneckbai acted as executrix, the 
plaintiff applied after the institution of this 
suit to the District Judge, Mr. Tyabji, for 
an order to revoke the Probate which was 
supposed to have been granted to Maneckbai 
in 1^95 of the Will of Naoroji. As a matter 
of fact in 1895, an order had been made by 
Mr. Moore, the Assistant Judge, that 
Pfobate should issue to Maneckbai as execu¬ 
trix of the Will of Naoroji. Maneckbai, 
however, never took out Probate. Therefore, 
no Probate ever was issued. Nevertheless, 
Mr. Tyabji was induced to make an order 
revoking the grant of Pfoba*’e mrde on 
March the 7tli, 1395. There was no such 
grant in existence, and if Mr. Tyabji under 
the terms of section 284 had a jurisdiction 
on the grounds stated to him to revoke the 
Probate which, we think, is extremely 
doubtful, he certainly had no jurisdiction to 
purport to revoke a Probate which bad never 
been issued, quite apart from the fact that 
Letters of Administration to the same estate 
bad already been granted by him and that 
person who, he supposed had obtained 
Probate, was already dead. He seems to 
have recognised his mistake after the appeal 
in this suit liad come before him, because, ha 
states in his judgment that “when the order 
for Probate was revoked, it was not known 
that Maneckbai had acted as executrix.” 
This attempt to revoke the Probate, which 
did not exist, was apparently resorted to 
with the idea that it might help the plaintiff 
in argument to get over the effect of the acts 
of Maneckbai as executrix. 

It was contended by Mr. Jayakar, as we 
understood, on behalf of the respondents, 
that the Court would not regard the 
acts of Maneckbai as the act of an exe¬ 
cutrix, because she had not taken out 
Probate of the Will. But the plaintiff has 


himself got over that dilBcuIty by taking out 
Letters of Administration with the Will annex¬ 
ed. That appears clearly from Williams on 
Executor.s, page 222, and the case of Johnson 
V. Wnriuick (8), which is there referred to. 

Then the District Judge liaving come to the 
conclusion, without stating his reasons, that 
time did not run against the executrix from 
the time when slie became aware of the 
unfair distribution in 1893, says—“Assum¬ 
ing that the plaintiff knew all the facts which 
entitle him to sue tlje defendants before 1909, 
an assumption which is not borne out by 
the evidence, although it appears from his 
letters and evidence that he and his elder 
brother and others took part in a consultation 
with Mr. Mauecksha Taleyarklian, wlio was a 
High Court Pleader, before shares were 
distributed, and that he heard in or about 
1395 that the e.state of his rather was not 
legally a partner, tliat he suspected in 1896 
that the full amount due to the estate had not 
been paid, all this informatiou was received 
by him before he became administrator.” 
That, liowever, does not appear to us to be 
any answer, because time was running 
against Maneckbai as executiix of the Will 
from the date of the death of the testator, she 
being a person who even without Probate 
was capable of instituting a suit, although she 
might not be able to proceed as far as decree 
witliout taking out Probate. The learned 
Judge then proceeds to state that “ he, that 
is, the plaintiff, had not become fully acquaint¬ 
ed with the facts on or before the date of the 
plaint and the failure was not due to 
negligence on his part.” We are not aware 
upon what ground he bases this conclusion, 
and if it were necessary to decide the question 
with reference to the plaintiff’s knowledge, 
we might have to remand the case for a 
further and better finding upon the point. 

We are, however, of opinion that the suit 
is barred for the reasons already stated. We, 
therefore, reverse the decree of the District 
Judge and dismiss the suit with costs through¬ 
out ou the plaintiff. 

Decree reversed. 

(3) (ISofii 17 C. 13. 5lGj 25 L. J. 0. P. 102: 26 L. T. 
(o. s.) 220j 101 U. R. 780. 
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CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 150 op 1912. 

February 24, 1913. 

Present: —Sir Lawrence Jenkins, Kx., 

Chief Jualice, and ili-. Justice Mullick. 

BHAJAN BEHARI SHAHA— Judgment- 

debtor—Appellant 
versus 

GIRI3H CHANDRA SHAHA — Decree- 

holder— Respondent. 

execution of decree — Limitation—Date of decree— 
Date of judgment—Delay in complying ivith Court 
Fees Act in stamping decree —Payment of Court-fee 
to complete decree — t>tcp-in-aid of execution—Limitation 
Act CiXo/" 1908'), Sc/i. i, .4rt. 182, c?. (.5). 

Whatever the date on which a decree may be 
stamped as required by the Court-Fees Act, the date of 
the decree for the purposes of Article 182 of Schedule I 
of the Limitation Act of 19US must be taken to be 
the date of the judgment. 

The payment of the Coart-fee is merely a proceed¬ 
ing for validating the decree, and is not a step-in-aid 
of execution. 

Appeal from the order of the 6rst Sub- 
Judge of Dacca, dated March 1st, 1912. 

Dr. Sarat Chandra Basak and Babu Bipin 
Chandra Bose, for the Appellant. 

Babu Harendra f^aroyan Mitra, for the 
Respondent. 

JUDGMENT.—In our opinion the order 
from which this appeal has been preferred is 
not correct. The decree of which execution 
is sought bears date the 20th of August 1907. 
Article 182 of the Limitation Act, by which 
limitation in this case is governed, provides 
that the period for the execution of the decree 
is three years from the date of the decree. 
The date of the decree is that which is indi¬ 
cated in section 205 of the Civil Procedure 
Code of 1882 and Order XX, rule 7, of the 
present Code. It is provided by the rule 
that the decree shall bear date the day on 
which the judgment was pronounced. This 
is the view of the date of the decree that 
has been accepted by the High Courts of 
Calcutta, Bombaytand Allahabad. It is, how¬ 
ever, urged that as the decree in this case 
was net stamped ae required by the Court Fees 
Act, until the 23rd of June 1911, the pre¬ 
sent applicants, as claimants under defendants 
Nos. 14 and 15, are outside this rule. I 
fail to follow that, reasoning. It appears to 
me that whatever the date on which the 
applicants or their predecessors chose to 
comply with the Court Fees Act, the date 
of the decree for the purposes of Article 


182 must be taken to be that which I have 
indicated. As an alternative it is suggested 
that the payment of the fee was a step-in- 
aid of executioQ. But I cannot so regard it. 
It was merely a proceeding for validating the 
decree in favour of defendants Nos. 14 and 
15, and in no sense a step in executiou or iu 
aid of execution. 

For these reasons I hold that the appeal 
must be allowed with costs, hearing fee one 
gold mohur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 603 of 1905 

September 13, 1907. 

Present: —Mr. Justice Miller. 

SRINIVASA PILLAI— Plaintiff — 

Petitioner 

versus 

KANNAN. Minor, bt his mother and 
ouiBDiAN VENKATAMMAL and others — 

Defendants—Respondents. 

Negotiable Instruments Act {XK.VI of 183ly), s. IG — 
Endorsement in full—Actual ivords of direction to pay 
not necessary — ]Vhaf is eguicalenl to a direction sit^- 
dent. 

If an endorsement contains what is equivalent to a 
direction to pay to the endorsee, though it may not con¬ 
tain actual words of direction, it would contaiu a 
direction to pay within the moaning of section IG of 
the Negotiable Instruments Act. 

An endorsement to the effect that the note had been 
made over to so and so on a particular date over the 
signature of the payee, with the delivery of the note 
to the endorsee, is an endorsement in full and can 
operate as a negotiation. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the District Munsif’s Court of Tiruvellore, 
in Small Cause Suit No. 755 of 1903. 

Mr. B. Sitarama Rao for Mr. T. V. Muthu- 
krishna Aiyar, for the Petitioner. 

Mr. K. 0. Desi'cachiriar, for the Respond¬ 
ents. 

JUDGMENT.—I think the District Muusif 
is wrong and that there is here an endorse¬ 
ment in full. The endorsement runs : This 
note has baen made over to so aud so on 3lsb 
March*’ and is signed by the payee and the 
note so endorsed was delivered to the endorsee. 
The only question is whether in the absence 
of a direct request to pay, tha endorsement 
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can operate as a negfotiation. Ifc seems to me 
that if it contains what is equivalent to a 
direction to pay to the endorsee, though it 
may not contain actual words of direction, it 
will contain a direction to pay within the 
meaning of section 16 of the Negotiable Instru¬ 
ments Act. I think the endorsement in the 
present case can be construed as a direction to 
pay tlie amount of the note to the person 
named in it, and is an endorsement in full 
(compare tlie oases noted in Bigelow on Bills, 
Edition of 1893, p. 69). 

The District Munsif’s decree must, there¬ 
fore, be set aside and the suit remanded for 
disposal. 

Costs will abide the result. 

Cose remandeO. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 420 op 1910. 

June 6, 1912. 

Present: — Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
BASHESHAR NATH and others— 
Defendants— Appellants 

versus 

Biwnn T)EVI PERSHAD and others 
— Pf AiNTiKKs— Respondents. 

Limitation Act ^/Xo/190H), Zch. I, Arts. 11.3, l U — 
A'jiccnicnt declaring rights oj parties—Completion of 
titlc^t^nit for partition on basis oJ agreement —Accrual 
oJ right to sue —Compromise of disputed and doubtful 
rights - Consideration—Misrepresentation inducimf 
ngrcomenl - Onus probatuli— acted upon-- 
^fu^or—Hindu Law—Joint famthj—Members of Hindu 
joint family—Act of adult members for minor's benejit — 
Question taken up by Court suo inotu. 

On the 19th January 1904, three sets of claimants 
to tlie property left hy a deceased person entered into 
a compromise by which they settled their coTiflictina 
claims amicably and drew ii]) an agreement which 
was registered. 

Sfiortly after, however, some of the claimants ap- 
pliiMl for Letters of Administration to the estate. 
During tho pendency of tlie proceedings, in March 
1904-, tliero was a note of tho Court that the Counsel of 
one set of the claimants objected to tho compromise on 
tho groiinil tliat they hail been imposed upon in the 
matter of tho degree of relationship of llio other 
claimants. Letter.s were given jointly to throe different 
sets of parties as agreed in tho compromise. None of 
tho parties appealed, lint another person, alleging 
liiinself to be tlie ailopted son of tho deceased entered a 
caveat, ajipcaled and the case was scut back for re-trial. 
On tho 24th May 1907, Counsel for one of the claimants 
stated that tho agreement was void on account of 
compulsion and misroproaoutatiou and because it was 


without consiiler ition, it was added tlmt the agrooinent 
had nothing to do with a suit for Letters of Admlnis- 
tralion. Issues as to the rolatiousliif) of tho parties to 
tho deceased only were frameil. Letters wore grantetl 
to ono of the claimants. No decision was given as to 
tlio mutual settlement. 

On tho 8th March 1909, ono of tho claimants insti¬ 
tuted a suit for possession by partition of one-tliiiai 
share of the property left by the deceased, wliicli 
was alleged to be in tho joint possession of the par¬ 
ties on the strength of tho registered agreement, 
dated tlie 19th January 1901: 

to 

iJe'd, (1) that the suit was not barred bv time. 
The Article applicable to the facts of the case was 
Article 141 of tho first Schedule to the Limitation Act' 
and not Article 113; f 

(2J that by the agreement, the whole of tho p'ol 
perty left by tho deceased was considered as havin'^ 
become lawfully vested in all tlie three sots of clain^l 
ants jointly in ecpiul sliares, and nothing reniaiued to\ 
bo done by any ono party in future witli a view either \ 
to complete its own title to the one-third share of tlie \ 
property or to convoy to the other parties their 
respective shares in tho same; 

Taleirar Singh v. Jhihori Singh, 20 A. 497 at p. 499 
A. W. N. (1904) 72, di-stingiiished. ' 

Soniavalli Ammnl v. Mathayyn Sastriyal, 10 Af. L. J. 
20S; 23 M. .a93 and Kuldip Dube v. Mahant Dube, 
11 Ind. Cas. 00.3; 34 A. 43 at pp. 4(>, 47j 8 A. L. j! 

1138, refcried to. 

(3) that even if Article 113 were applicable, the 
right to sue accrued, not in March 1904, Imt in 1907; 

(4) that tho ngrconuMit embodied a compromise of 

disputed and doubtful riglit.s, which was entered into 
in good faith by all tlio parties concerned and conso- 
(lueiitly there was valid consideration for the agree¬ 
ment; ® 

liaiunder Xtiroiii Itac v. liijai ihbind Singh, 2 il. I. 
A. 181 & 253 (I*. C); 18 Ki'g. Rep. 2(34 and 298; 
Olati DuHiah Chelty v. Varadarajulu Chetty, 31 JI. 
474; 18 M. L. J. 4(59, referred to. 

(3) that the onus of proving th.'a the agreement in 
question was entered into by the defendants hy reason 
of certain misrepresentations on tho part of the plaint* 
ills, lay upon defendants: 

(C) tlmt the conipromiso was to some e.'ctent at 
least acted upon hy the parties us appeared from their 
conduct in relation to the Letters of Administration 
proceedings; 

(7) that tlie point that the agreement was not 
binding upon some of the parties, who woro minora 
at tho time it w:is entered into, ought not to have 
been taken up by tho District Judge on his own 
motion. The alleged minors, at the time of the 
agreement, being members of a joint Hindu family 
with the other defendants who were adults, must bo 
bound by the agreement, as the latter acted as do 
facto guardians on their behalf and for their benefit 
in entering into the agreement in question. 

First appeal from the order of the District 
Judge, Delhi, dated 2l8t March 1910, decree¬ 
ing plaintiffs’ claim. 

The Hon’ble R. B. Shadi Lul and Rai 
Sahib Lala Sukh Dial, for the Appellants. 

The Hon’ble K. B. Muhammad Shafi^ 
for the Respondents. 
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JUDGMENT.—This is an appeal from a 
preliraioary decree passed by the DIstrici; 
Judge of Delhi in a suit brought by the 
plaintiffs-respondents against the defendants- 
appellants and also against Musamm'it 
Rabhi and Kaka Mai (who have been im¬ 
pleaded as respondents in this appeal) for 
possession, by partition, of one-third share 
of the property left by Musarnmnt Ram 
Dai, widow of one Umrao Singh, a resident 
of Delhi. Umrao Singh died about 45 years 
before suit, and the property left by him 
came into the possession of hia widow, who 
succeeded to the usual life-estate. She died 
on the 12th December 190.J, and upon her 
death three sets of claimants put forward 
their claims to the property of Umrao Singh, 
namely, (1) plaintiffs, (2) defendants Nos. 1 
and 2 and (3) defendants Nos. 3 to 8. 
Ihe first two sets of claimants each claimed 
to be the collaterals of Umrao Singh. The 
second set of claimants alleging that they 
were the deceased’s nearest collaterals and 
as such entitled to succeed exclusively to the 
property; while defendants Nos. 3 to S, con¬ 
stituting the third set of claimants who are 
admittedly the grandsons and great-grand¬ 
sons of the sister of Umrao Singh, denied 
that the deceased had left any collaterals and 
claimed to be entitled to the whole of the 
property to the exclusion of the other 
claimants. On the 19th January 1904-, these 
three sets of claimants entered into a com¬ 
promise by which they settled their conflicting 
claims amicably and drew up an agreement 
which was registered on the 20th January. 
The present suit is based upon that agree¬ 
ment and its provisions will be noticed in 
detail later on. Meanwhile a short account 
of previous litigation with regard to the 
property left to Musammat Ram Dai will 
help to an understanding of the facta of the 
case. This account is contained in the judg¬ 
ment of the District Judge and it may be 
reproduced here with advantage:— 

On the 10th February 1904, defendant 
2 and the husband of defendant No. 1, 
applied for Letters of Administration to the 
estate. The present plaintiffs and defendants 
Nos. 3 to 8 and Gowardhau Das, all entered 
caveats. On the 12th March 1904, Gowardhan 
Das stated that his sou, Radha Mohan, was 
adopted by deceased. 

This objection was overruled ou the 


ground that the application of the 19th 
January 1904- did not mention such adoption 
aud that it was plainly an afterthought. 
On the same date there is a note of the 
Court that the Counsel of defendants Nos. 3 
and 7 objected to the compromise on the 
ground that they were imposed on in the 
matter of the degree of the relationship of 
the other claimants. It was ordered by the 
Court that Letters of Administration should be 
given jointly to three different sots of parties 
as agreed to in the compromise. This order 
was given at plaintiffs’ instance. They 
pleaded the cemproraise and asked that 
action be taken on it. 

Against this order Radha Mohan appealed 
to the Chief Court, and the case was sent 
back for re-trial by order, dated the 4th 
January 1907. 

On remand, the Counsel of defendant 
No. 3 stated on the 24th May 1907, that 
the agreement was void on acc3unt of com¬ 
pulsion and misrepresentation and because it 
was without coasideratioa. It was added 
that the agreement had nothing to do with 
a suit for Letters of Administration. Issues 
as to the relationship of parties with Umrao 
Singh only were framed. No one produced 
evidence except Radha Mohan. The Discriot 
Judge held, that Radha Mohan was not 
adopted and granted Letters of Administration 
to defendant No. 3, as there was no doubt as 
to bis relationship. No decision was given 
as to the mutual settlement. 

Various appeals were filed agaiust this 
order which were decided by the Chief 
Court on the 12th February 1909, The 
order of the District Judge was upheld.” 
The present suit was instituted by the 
plaintiffs-respondents on the 8th March 
1909, and the substantial relief asked for by 

the plaintiffs against defendants-appellants 
was for possession by partition of one-third 
share of the property left by Musammat 
Ram Dai, which was alleged to be in the 
joint possession of the parties on the 
strength of the registered agreement, dated 
the l£th January 1904. The defendants 
raised various pleas which it is unnecessary 
to set out here iu detail, as their nature 
and scope are sufficiently clear from the 
following issues which were drawn by the 
District Judge: — 

(1) Was the execution of the mutual 
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settlemeiit, dated 19th January 1904, 
obtained by the false representations 
alleged? 

(2) Is the deed of settlement otherwise 
invalid for reasons stated in the pleas or 
not ? 

(3) Did defendants Nos. 3 to 8 subse¬ 
quently ratify by their conduct the settle¬ 
ment? 

“(4) Is the suit within time? 

(5) Are defendants barred from raising 
the plea of invalidity of the agreement be¬ 
cause they have failed to get it set aside 
within time?” 

It was agreed that tho words, otherwise 
invalid for reasons stated in the pleas ’ in the 
2od issue, included, apart from matters 
covered by ivssue (1), the following: — 

'‘(u) without consideration; 

(6) contrary to law, i. e., against public 
policy; 

‘(c) that it was never acted upon; 

(d) that the plaintiffs themselves acted 
contrary to it;” 

Upon these issues the District Judge 
held: — 

(1) that the false representations alleged 
to have been made by the plaintiffs before 
the agreement of the 19th January 1901 was 
executed were not proved to have been made 
by them; 

(2) that the agreement in question was 
not without consideration or against public 
policy and that it was acted upon by both 
parties; 

(3) that defendants Nos. 3 to 7 ratified 
the agreement by their conduct; and 

(4) that the suit was within limitation. 

As a result of these findings, the learned 
District .ludge passed a preliminary decree 
for partition of the property in suit in favour 
of the plaintiffs, and from that decree defend¬ 
ants Nos. 3 to 8 have preferred an appeal 
to this Court. 

On behalf of the appellants their learned 
Counsel has contended, Jirat, that the plaintiffs’ 
suit must be regarded as one for specific 
performance of a contract; that their right 
to sue accrued on the 12th March 1904, on 
which date, it is said, the appellants refused 
to abide by the agreement of the 19lh 
January 1904, and that, therefore, the suit, 
which was brought on the 9th March 1909, 
Fas bairred by limitation under Article 113 


of the first Schedule to the Limitation Act; 
secondly, that the agreement of January 1904 
was without consideration and, therefore, 
void and unenforceable; thirdly, that the 
agreement was voidable on account of mis¬ 
representation;/oKr/Zi/y, that the agreement 
was not acted upon by the parties; and 
fifthly, that those appellants, who were 
minors at the time of the agreement, are not 
bound by it. We proceed to deal with these 
contentious seriatim. 

Upon the question of limitation, we have 
no hesitation in holding that Article 113 of 
the first Schedule to the Limitation Act has 
no application to the facts of this ease and 
that the suit is not barred by time. Briefly 
put, the argument of the appellants’ Counsel 
is that the agreement of January 1904 em¬ 
bodies a contract executory in its nature 
and not a completely executed contract, that 
it was agreed between the parties that each 
set of claimants, shall become owner of one- 
third share of the property in dispute after 
certain preliminary steps had been taken 

for obtaining a joint succession certificate or 

a joint grant, of Letters of Administration, 
that the alleged rights of the parties in the 
property were not recognised as existing 
in praesenti, but that they had to be estab¬ 
lished in fnturo, inasmuch as under the 
agreement each party had a right, if other- 
wise enfoiceable, to compel the other parties 
to carry out its terms at a future time. 
We think that this argument is based upon 
a complete misinterpretation of the terms of 
the document in question and we do not 
see our way to accept it. The agreement is 
printed at pages 9 and 10 of the paper-book 
and its provisions are correctly summarised 
by the District Judge in the following pas¬ 
sage in his judgment: — 

“The deed of compromise is an agreement 
between the three different sets of parties 
binding them on the following conditions:_ 

(1) Each party shall be owner of one- 
third. 

(2) The three parties shall obtain joint 
Letters of Administration. Jf this is impos¬ 
sible in law, then the party, obtaining the 
grant, will give the other parties their 
share, and the other parlies will be entitled 
to partition either by consent or through 
the Court. The obtaining of Letters of 
Administration by one would confer nospecial 
right on him. 
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(.3) In the proceedings for Letters of 
Administration, any objections by other claim- 
auts to be resisted jointly. 

(4) There are only the three sets of 
heirs. Any other claimant would be resisted 
by all the different sets. The agreement 
has been executed without taking into con¬ 
sideration whether any party is legally 
entitled to any share or not. It is a final 
decision. 

(5) Besides the property known to be 
in existence and entered in the deed, any 
other property of the deceased, which miglit 
be discovered later, would also be divided 
in equal share.s.’' 

With regard to the first clause set out 
above, we may note that the correct transla¬ 
tion of the vernacular words used in the 
agreement is that each party shall continue 
to he owner of one-third; and this clause, 
read with the fourth clause of the agreement, 
makes it clear that by the agreement the 
title of each set of claimants to one-third 
share of the property was recognised as a 
subsisting title, that the whole of the pro¬ 
perty left by Mu^ammat Ram Dai was 
considered as having become lawfully vested 
in all the three sets of claimants jointly 
in equal shares, that so far as proprietary 
rights in that property were concerned, each 
party admitted the others to be co-owners 
with itself of the property, and that nothing 
remained to be done by any one party in 
future with a view either to complete its 
own tille to the one-third share of the 
properly or to convey to the other parties 
their respective shares in the same. The 
contention of the appellants* Counsel that 
the agreement did not declare the subsisting 
titles of the parties and that their respective 
titles had to be perfected in future leads 
to the anomalous results that at the time 
when the agreement was executed none of 
the parties, including the appellants, were 
owners of t he properly, and that either the 
property belonged to no one, or that it 
belonged to Radha Mohan, the alleged 
adopted son of Musammat Ram Uai, If 
upon the death of Musammat Ram Dai, 
it became vested in the appellants as the 
bandhus of Umrao Siogh, it is unquestionable 
that by the agreement of 19th January 
1904, under which the doubtful claims of 
the rival sets of claimants were settled by 
a compromise, the latter also acquired 


each a complete title to a one-third share of 
the property and it was upon the footing of 
such complete title that they agreed to 
join with the appellants in taking pro¬ 
ceedings for obtaining a joint succession 
certificate or a joint grant of Letters of 
Administration to the property of the deoaas- 
ed. Upon no other hypothesis can the real 
obiect and scope of the agreement be ex¬ 
plained, and we, therefore, hold that it 
embodied an executed contract and not a 
contract which was executory iii its nature. 

In connection with this part of the case 
the appellants’ Counsel relied upon the deci¬ 
sion in T'dewar Singh v. Bahori Singh (IL 
That case is very clearly distinguishable 
from the present, there the compromise 
which was the basis of this suit and which 
was held to be governed by Article 113 of 
the first Schedule to the Limitation Act 
declared that the parties should transfer 
the one to the other different portions of 
the properly which were in dispute. No 
steps were actually taken to complete the 
transfer thus recited as having been agreed 
to between the parties, but one of the 
parties brought a suit to recover the pro¬ 
perties agreed to be transferred to him. 

It was held by the High Court that the 
suit was one for specific performance of the 
contract embodied in the compromise and 
that Article 113 aforesaid was applicable to 
it. In the body of the judgment the learned 
Judges distinguished the case of SornatalU 
Ammal v. Muthayya Sastrigal (2), in which 
the Madras High Court had held that tl»e 
Article applicable to the claim put forward 
in that suit for recovery of immoveable 
property was Article 144 and not Article 
113. In that case, as it appears from the 
judgment,” said the learned Judges of the 
Allahabad High Court, "the title to the 
property was declared in the plaintiffs’ favour 
by the award, and the award did not provide 
for the execution of any instrument between 
the parties or the performance of any con¬ 
dition precedent to the plaintiffs’ enjoyment 
of the land. In other words, the plaintiffs 
acquired under the award a complete title to 
the land on the date of the award and 
were entitled to possession of it from 
that date. It is apparent from what we 

(1) 26 A. -197 at p. 499; A. W. N. (1904), 72. 

U) 23 il. 593; 10 M. L. J. 20S. 
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have said that this case does not govern a 
case, such as that which is now before 
the Court, in which no title is declared by 
the award. There is merely a recital in the 
award of agreements entered into between 
the parties to do certain acta in reference to 
immoveable properties.” This extract from the 
judgments of the learned Judges of the .Allah¬ 
abad High Court contains the ratio decidendi of 
the case before them and it clearly shows that 
the present case is analogous to tlie Madras 
case referred to in their judgment, inasmuch 
as by the agreement of January 190i the 
title to one third share of the property in 
dispute was definitely declared in plaintiffs’ 
favour and, therefore, they acquired under 
the agreement a complete title on the date 
of the agreement to the said share and 
became entitled to joint possession of it 
with the other parties fiora that date. 
There was no necessity for them to obtain 
from the defendants a conveyance in their 
favour in respect of that one-third share 
and no such conveyance was provided for in 
the agreement. The above-mentioned deci¬ 
sion of the Allahabad High Court has been 
noticed in a very recent case decided by the 
same Court, Kuldtp Dube v, Mahant Dube (3), 
and in their judgment in the latter case the 
learned Judges commenting upon the earlier 
decision say: — 

“The facts of this case are worth noting 
because the ratio decidendi is significant. It 
appears that certain matters in dispute 
between the parties had been referred to 
arbitration and that the arbitrator delivered 
an award in accordance with a compromise 
entered into by the parties themselves. 
This award directed, amongst other things, 
that each party should transfer certain 
immoveable property to the other and the 
suit was by one of the parties concerned 
for recovery of the property agreed to be 
conveyed. It was held that this was a 
suit for specific performance of a contract 
within the meaning of Article 113 of the 
second Schedule of the Indian Limitation Act. 
The plaintiff had at the time of his suit no 
valid title to the property which he claimed 
what he possessed under the terms of the 
award was a right to compel the opposite party 
to give him a valid title-deed by executing a 

(3) 11 Ind. Cns. 705; 34 43 at p. 46, 47; 8 A. 

L. J. 1138. 


conveyance in his favour. Such a suit may 
perhaps be a suit for ‘specific performance’ 
in the strictest sense of the words.” 

From these observations it is clear that the 
present case is not governed by the ruling 
in Talewar Singh v. Bahori Singh (1) and 
that the Article applicable to this case is 
Article ll-t to the first Schedule to the 
Limitation Act, and not Article 113. 

The suit of the plaintiffs is, therefore, 
amply within limitation. But even if 
Article 113 were applicable to this case, we 
think, for the reasons given by the District 
Judge, that the plaintiffs’ right to sue in 
respect of their one-third share in the pro¬ 
perty in dispute accrued, nob in March 190-t 
when Counsel for defendants Nos. 3 and 7 
simply disputed the validity of the agreement 
on certain grounds, but in 1907 when 
performance of the agreement was refused 
by the defendants and when the Letters 
of Adminisbrati)n were granted to defendant 
No 3 alone. 

Despite the fict that in March 1904 
defendants Nos. 3 and 7 contested the 
validity of the agreement, Letters of Adminis¬ 
tration were granted jointly to all the parties 
to that agreement and the present defendants- 
appellants accepted that grant as valid and 
preferred no appeal against the order making 
the grant. They, therefore, acted upon the 
agreement pro tintOy and it does not lie in 
their mouth to say that the peitormance of 
the agreement was refused by them in 1904 
and that the present plaintiffs then acquired 
the right to sue for specific performance 
of the same. 

With regard to the second oonbention 
advanced by the appellants’ Counsel, namely, 
that the agreement of January 1904) was 
without consideration and, therefore, void, 
it is only necessary to point out that it 
embodied a compromise of disputed and 
donbtful rights, which was entered into in 
good faith by all the parties coucer ned and 
that consequently there was valid considera¬ 
tion for the agreement. The passage in 
Leake on Contracts (5th edition, page 43i^), 
which has been referred to by the appellants’ 
Counsel, really supports the other side. It 
runs thus:—‘ Disputed and doubtful claims 
to legal or equitable rights will support 
the consideration for a compromise and for¬ 
bearing to sue for or releasing a bona iide 
claim, which is reasonably doubtful in fact 
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or in law, though no proceedings have been 
commenced, is a good consideration.” The 
observations of their Lordships of the 
Privy Council in Rajnnder Narain Tiie v. 
Sijai Qohind imngh (4) and the decision of the 
Madras High Court in Olote PulHah Ghetly v. 
Varadurajidu Chetty (5) also support the 
conclusion that the agreement of I90-I. was not 
a void agreement. 

The remaining three contentions can be 
disposed of in a few words. The o)ius of 

proving, that the agreement in question was 

entered into by the defendants by reason 
of certain misrepresentations on the part 
of the plaintiffs, lay upon defendants 
IRaiunder Narain Rae v. Bijai Gohind Singh 
(4)], and as they have given no evidence 
whatever to prove the alleged misrepresenta- 
tions, the third contention must fail. The de- 
fendants-appellants had ample opportunity of 
producing all their available evidence, and they 
are not at all entitled to a remand to enable 
them to produce additional evidence on the 
point under consideration. Further, the com¬ 
promise was to some extent at least acted 
upon by the parties as appears from their 
conduct in relation to the proceedings under 
Act V of 1881 and the fact that they accept¬ 
ed a joint grant of Letters of Administration 
to the estate of the deceased under that 
Act and resisted the claim of Radha Mohan, 
which was preferred in opposition to them all,’ 
shows that some of the conditions laid 
down in the agreement were duly carried out 
by them. 

As regards the contentions that since 
some of the defendants-appellants were 
minors at the time of the agreement it was 
not binding upon them all, it is only necessary 
to say that this point was not raised in the 
Court below by the defendants concerned 
and that it was taken up iuo motu by the 
District Judge, who seems to have decided it 
partly against them and to have left it partly 
undecided. 

We think that this point ought not to have 
been taken up by the District Judge on his 

own motion and in any case the contention is 
prima fade untenable, as the defendants- 
appellants who are alleged to have been 
minors at the time of the agreement were 
members ot a joint Hindu family with the 
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other defendants who were adults and the 

latter acted as de facto guardians on their 

behalf and for their benedb in entering into 

e agreement in question. The agreement 

must, therefore, be treated as biuding upon 

them equally with other members of the 
tamily. 

For the foregoing reasons we maintain the 

decree of the District Judge and dismiss this 
appeal with costs. 

Appeal dismissed. 


(41 2 M. I. A. 181 & 253; 18 Eng. R«n. 269 A 2Qfi 
(5> 31 M. 474; 18 M. L. J. 469. 


^ ALLAHABAD HIGH COURT. 

bECOND Civ/L ApP3A0 No. 413 OP 1912. 

February 14, 1913. 

Presen/;—Justice Sir Henry Griffin, FCr., and 

Mr. Justice Chamier. 

HADI HA3.A>f KHAN— Plaintiff 

— Appellant 
versus 

PATI RAM— Defendant—Respondent. 

Agra rennn.y Act Gl of 1011), ... 4, Ch. X^Land, 
inj Of (trove, not land held for agricultural 
pnrpr>.^es—Resumption of rentfrce grants. 

nf whether on payment 

oi not IS not ‘land’ held for agricultural 

purposes. The n-ord W in Chapter X of Agra 

eiianc^ Act which deals with resumption of rent- 
iceo grants, u used in the simj sense ai in section 4 

T T' Singh, 2 Iinl. Cas. 985; 6 A. 

1 V. Select Dec. 

Board of Revenue. 4 of 1911, referre I to. 

Where there was no evidence that at the time 

When a particular piece of laivl was granted rent-free 

1 "'‘3 a grove but it was proved that the grove exist- 

ed since 1836, the presumption is that the trees wore 

planted with the consent of the zemindars. 

Second appeal from the decision of fche 
District Judge of Bareilly. 

The Hon’ble Dr. Tej Bahadur Sapru (with 

im ilr. Muhammad Rahmutullah), f jr the 
Appellant. 

Prasitf, for the Respondent. 

a suit under sec- 
ions 150 and ISJ? of the Teoancy Act for 

resumption of a rent free grant. The plaintiff 
a eged that the grant was made for the per- 
ormance of a specific service in conneebioa 
Wit the HoH which he no longer required. 

e Assistant Collector decreed the claim but 
on appeal his decision was reversed ou the 
ground that the land being grove laud was not 
and held for agricultural purposes within the 
meaning of section 4 (2) of the Tenancy Act, 
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and was not land within the meaning of the 
word as used in Chapter X of the Act. 

In the papers prepared at the Settlements 
of 1S36 and 1872 the land was recorded as 
held under a service grant, and during the 
current Settlement it is recorded as a rent- 
free grant, and the ivanh-nl nrz says that the 
land shall be held subject to the service to be 
rendered at the Holi. 

The District Judge has not recorded a 
definite finding that I he land is held rent-free 
on account of the service but on the evidence 
no other conclusion is possible. 

The plot, however, is a grove, apparently a 
mango grove, and has been recorded as such 
at all the three Settlements. ‘Land’ is defined 
in the Tenancy Act as land let or hold for 
agricultural purposes. The latest reported 
opinion of the Hoard of Revenue is that a 
grove is not laud as defined in the Act [see 
Megh Singh V. Nazar Fatima (1) where a 
previous decision of the Board regarding a 
guava grove was considered and distin- 
guiohed]. In Shea Mang tl v. Sardar Singh 
(2), two Judges of tliis Court doubted whether 
a grove was land within the meaning of the 
definition contained in the Act, but the ques¬ 
tion was not definitely decided and as far as 
we are aware never lias been decided by 
this Court. 

It is impossible to say whether the plot was 
a grove when the grant, now in question, was 
made but assuming that it was not then a 
grove it has been a grove since 1836 and it 
must be presumed that if the trees were not 
standing on the land at the time of the grant 
they were subsequently planted with the con¬ 
sent of the proprietor. 

In our opinion land held as a grovo 
whether on payment of rent or not is not 
land held for agricultural purposes, and we 
can discover no reason for holding that the 
word land’ is used in Chapter X of tlie Act 
otherwise than in the sense indicated by the 
definition. 

In tliis view it must be held that the suit 
was not maintainable under Chapter X of the 
Act, nor would it avail the plaintiff if we 
were to treat the suit as one for ejectment of 
a tenant, for a rent-free grantee is not a 
tenant as defined in the Act. 

(1) Select Decisions, No. 4 of 1911. 

(2; 2 lud. Caa. 985; 6 A. L. J. 749. 


It appears to us that if the plaintiff has 
any reme ly it is by way of a suit in a Civil 
Court. The appeal is dismisseJ with cosfs. 

Appeal dismissed. 


CALCUTTA HIGK COURT. 
Regolar Civil Appeal No. 40 of 190J. 

March 19, 1913. 

Present: — Justice Sir Richard Harington, 
Bart, and Justice Sir Herbert Carnduff, Rr., 

HARMANAGE NaRAIN SINGH— 
Plaintiff—Appellant 

RAM GOPAL ACHARI and otheks — 
Defendants — Respondents. 

llnuhi L<uc~\Vid no~Miith':i' unr'cccdimj .•ion — Power 
of cndoxvnient~Te>ni>lc huiU by hu^ibnnd—Idol 
icitliouf hu.ibnnd's nuthorify by wfloiij—\'alidi(y of 
cndDioincnf — Spirihud bcnc/U. 

If a lliii'Iu willow o.^cceds her power in making 
a religions endowment in respect of her liusband’a 
pro})erty, the entire settlement is void, 

A Hindu built a temple but did not instal any idol 
tlierein nor did lie authorise the installation of any 
idol. There was no evidence that he intended to set iTp 
an i<lol. After Ins death liis son succeeded and after 
the death of the son, tlio son’.s mother succeeded. 
She executed a deed of ondou inont in rospoct of cer¬ 
tain properties inherited by her from her sou and 
establislioil an idol: 

Held, that she had only a very limited power of 
alienating property for religious purposes and tliut 
only when it could conduce to tlio spiritual welfare 
of her deceased liuaband; that tlio installation of an 
idol and the endowment of its temple did not come 

within tlio category of acts which conduce to the spiri- 
tual benelits of tho deceased husband; that a Hindu 
widow cannot, therefore, endow an idol with lier hus. 
band’s property or a portion thereof to the detriment 
of the reversioners, for such a dedication could only 
ho supposed to conduce to the spirilual benolit of tho 
widow herself; that a niotlicr’s powers to conduce to 
the spiritual wellaro of lier son, whose property sho 
has inherited, are less than those of a wido w to pro¬ 
mote the spiritual benolit of lier liusband, and that, 
consccjnently, the endowment in the present case was 
invalid. 

fAikini yaraynn v. Kmhuli, Ilorrodaile’s Hep. 412; 
Collector oj Mnsiiltpntam v. Cav<dy Vencata XiiTninniioh 
H M. I. A. 500; 2 \V. K. (P. ('.) .-SO; 19 Eng. Rep. 
620, KartickChnndcr Chuckcrbutly v. Oonr Mohun Roy, 
1 W. R. 48 and Roxn Kawal Sxngh v. Ram Ktshore Das, 
22 500, relied upon. 

Appeal from the decree of the Sub-Judge 
of Mozafferpur, dated September 22nd, 1903. 

Babu Shorosai Oharan Mitra and Dr. 
Dwarka Nath Miiter, for the Appellant. 

Babas Qolap Chandra Sarkar and Lakshmi 
Norayan Singh, for the Respondents, 
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JUDGMEXr. 

Haringtos, J.—Thi^ is an appeal by the 
plaintiff against the ind^menb of the Adcli* 
tional Sabordinate Judge of Mozafferpore in 
a suit for possession of certain land. The 
plaintiff claimed as the reversionary heir 
of the last full owner and his claim was 
resisted on the ground that the lands in ques¬ 
tion had been dedicated to the maintenance 
and worship of certain idols. The property 
in question formerly belonged to Babu 
Kamala Proshad Narayan Singh. He died 
in the year 1874 leaving a son and heir 
named Dwarka Pershad Narayan Singh and 
his widow Musimmat Ram Nandan Koer 
surviving him. Dwarka Pershad Singh died 
while yet a child in the year 1876. And his 
mother then succeeded as his heiress to the 
property in question. In the year 1897 she 
executed a deed of endowment in respect of 
the property in question. The learned Sub¬ 
ordinate Judge came to the conclusion that 
the deed executed by the lady was a hona Ji'h 
endowment of the land for religious purpose 
but he thought that she bad exceeded her 
powers in alienating so large a proportion of 
the property she had inherited for this pur¬ 
pose. He, therefore, gave the plaintiff a 
decree for a moiety of the land which was the 
subject of the suit. 

In appeal before us it has been contended 
that on the Judge’s own finding the decree 
in favour of the defendants cannot stand, be¬ 
cause having found that she had exceeded 
her powers in making the endowment, that 
she did, he should have held that the entire 
settlement was void and should not have 
made a settlement which was other than 
the settlement made by the lady. It has 
also been contended that the endowment 
was an illusory transaction and that the 
real object of the lady was under the 
cloak of religious endowment to benefit some 
of her favourite retainers out of the property 
which ought to go to the reversionary heir 
of her deceased son. Lastly it is contended 
that even if the settlement be treated as 
a genuine endowment for religious purpose 
then the lady had no power to alienate the 
family property for such a purpose. 

Now the first question to be considered 
is one of fact, namely, was this a genuine 
endowment or was it merely an illusory 
transaction. The deed itself, which was 
executed on the 29th of July 1897, is a 


registered document. It recites that there 
was a temple of Mahadeo Ji constructed by the 
widow of one Ganga Pershad an ancestor of 
Ihe executant and that of her husband. In 
the said temple an image of Mahadeo Ji 
had been set up by that widow. There was 
another temple containing the images of 
Ram Janki, Jagannath Ji and Mahabir Ji 
constructed by Babu Jagdeo Narayan Singh 
her husband’s ancestor and that the images 
have been placed within the compound of the 
temple of Laohmi Narayan Ji. It is stated 
that services were managed by her husband 
during bis life-time and she has done since 
his death and that her husband constructed 
a stone temple and gave her verbal permission 
to set up an image of Lachmi Narayan and 
to dedicate under a deed of endowment a 
portion of the landed property. She then 
goes on to make the endowment in favour of 
Lachmi Narayan Ji, Ram Janki Ji, Mahabir 
Ji and Mahadeo Ji of the land now the 
subject of dispute. The management of the 
temples is vested in Ram Gopal Achari. To 
supervise the management nine Punches are 
appointed. Their duties are to take accounts 
from the Mohant and to test the propriety 
or otherwise of the expenses with power to 
alljw or disallow them. They are empowered 
if the Mohant misconducts himself to appoint 
another person in his place. After her death 
the lady provides that all the inoome from 
the dedicated property is to be in the hands 
of Sripab Raot and on his death bis son is to 
succeed him as custodian of the collection 
money. If Sripat Raot or his heir mis¬ 
appropriate any of the money the same is to 
be recovered from their person and property. 
Sripat and bis successor are to receive their 
food and Rs. 5 a month. Provision is then 
made for reoital of Mahabharat and Paneba- 
ratan, and Paramdhar Misser is appointed 
Pujari with a salary of Rs. 10 a month. The 
power to appoint and dismiss a servant is 
vested in the Mohant. But he is expressly 
disabled from appointing any person as Pujari 
in the place of Paramdhar Misser. These are 
the principal provisions of the deed of endow¬ 
ment. 

It is argued on behalf of the appellant 
that this is really only a cloak to 
Sripat Raot and Paramdhar Misser. Ai 
the money from the endowment, whic 
amounted to a sum of Rs. 2,200 a year, wm 
to go into the hands of Sripat Raot who la 
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irreraoveable even if he misappropriates the 
fund. The evidence for the plaintiff is 
that the actual costs of maintaining the 
idols and temples was from three to four 
hundred rupees a year. This was not question¬ 
ed in cross-examination. Nor was it con¬ 
tradicted unless contradiction can be inferred 
from the statements of two of the witnesses 
that the income of the dedicated properties 
was spent on the endowment. These wit¬ 
nesses were not cross-examined as to the 
extent of the income that was so spent. 

On the other side, it is contended that it 
was the duty of the lady to endow the temple 
which her husband had built, that the appoint¬ 
ment of the Punches showed that the lady 
had taken care, that the administration of the 
endowment should be under an etfioieut 
supervision and that Sripat is an old trusted 
servant and was nothing more than a custo¬ 
dian of tl\e fund under the supervision of 
responsible people. 

In reply to the argument it is pointed out 
that out of tlie nine Punches four have dis¬ 
claimed having anything to do with the endow¬ 
ment in question. Some in their written 
statements have alleged that they had been 
appointed without their knowledge, the one 
of the Punches who has in his written 
statement not disclaimed his connection with 
the endowment says that he never had any 
opportunity to supervise. Sripat says that 
he has got no money and has made no collec¬ 
tion. It is contended, therefore, that the pro¬ 
vision as to supervision is quite illusory and 
that when the evidence comes to be examined 
it is quite clear that the provisions in the 
deed were not acted on between the 
death of the lady in 1904 and the 
institution of the suit in 1907. Not 
only did the Punches not supervise but the 
Mohant himself appears never to have 
carried out the duties of that office though he 
says he may have visited the temple 7 or 
8 times after the lady’s death and looked 
at the accounts but did not sign them. He 
says that he carried out the duties of the 
Mohant by his mukhUar Sarswati Pershad. 
The mukhteaTuama has been produced and 
it is a little curious to observe that while the 
mukhtear is given very ample authority 
with reference to conducting suits and doing 
other business in Civil, Criminal and Revenue 
Courts there is no mention of these particular 
temples and there is no authority to him 


to perform the duties of the Mohant witli 
reference to the mainigement of the property 
of this particular endowment. It is quite 
clear, I think, that the provisions of the 
deed of endowment, which by tlie way were 
only known to the Mohant two years after 
the execution of the document, were in fact 
not carried into effect. 1 am unable to 
agree with the learned Judge in the Court 
of the first instance in thinking tliat tlie docu¬ 
ment represents a howi H ie transaction. 

The learned Judge does not believe that 
the lady received any authority from her 
husb.and to establisli tlie idols as is recited 
in the deed of dedication and he gives good 
reasons for not believing the evidence on 
that point. But nevertheless ho finds that 
the deed is a bon i fide one, because he thinks 
it is likely that the lady would make provi¬ 
sions for family idols. Witli great respect 
to the learned Judge he does not seem to me 
to have considered tlie weight to be attaclied 
to the circumstances that Punches did nob 
knosv that they were appointed to supervise 
and had not consented to their appointment 
and to the fact that during the three years 
which elapsed between the lady’s deatli and 
the suit the terms of the deed of endowment 
were not carried out. It is very difficult 
when considering these circumstances and 
having regard to the great disproportion 
between the costs of the maintenance of the 
endowment and the amount of the money 
which was allocated to it under the settle¬ 
ment to come to the conclusion that it was 
really a genuine transaction. In my view 
the evidence on behalf of tlie defendants does 
not meet the points I have referred. I do 
not believe that the endowment is anything 
but an illusory transaction. 

The next question to be considered is 
whether assuming the endowment to be a 
bona fide seitleraenb of property for religious 
purpose the lady had any power to make such 
a settlement. 

There are certain facts which is important 
to bear in mind in considering the law on tlie 
subject. The first is that none of the idols 
were installed and none of the temples 
built by the person to whose property the 
lady succeeded. No idol was installed 
by her husband. He had built a temple. It 
must be taken that he did not authorise 
installation of any idol in that temple. 
There is no evidence that he intended to 
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set np an idol. The temple may have been 
built for the idols which had been relegated 
to the compound of Lachmi Narayan di. The 
other temples had been built and the idols 
established either by a widow of an ancestor 
or by the ancestor of the lady’s deceased 
husband. These persons had not thought It 
necessary to create any endowment for the 
maintenance of their idols. Then the 
other fact which is to be borne in mind is 
that the lady succeeded not as a widow and 
heiress to her deceased husband but as 
mother and heiress to her deceased son and 
there appears to be no authority for saying 
that a mother and heiress takes any greater 
estate by inheritance than that taken by a 
widow and heiress. Indeed it was not 
contested in the course of the argument that 
whether an lieiress takes as mother, daughter 
or widow the estate she takes is a restricted 
one. The onus, therefore, in my opinion, lies 
on those who allege that this lady had the 
power to alienate the property she inherited 
from her deceased son to show that she had 
that power under the Hindu law. 

Now the cases that were cited to us as 
showing the powers of alienation vested in 
an heiress were cases with reference to the 
powers of the widow. Reliance was placed 
on the case of Lahmi Narayan Puru’ 
shoitani v. KushaU (1). It was decided 
in 1817 and contains this answer from 
the Shastries that the respondent as 
widow of the brother’s son was at liberty 
to sell the two houses for the purpose of 
defraying his funeral expenses or paying 
his debts but not otherwise thongh she 
might at pleasure sell them with any good 
and religious object in view.” It is a little 
difficult to see what is the precise meaning 
of this answer unless it means that good and 
religious object means something einsdem. 
generis with defraying funeral expenses 
and paying debts. If that be the interpreta¬ 
tion it tells against the respondents because 
it could not be inferred from it that the lady 
would have power to alienate the property 
to endow an idol. Other authorities were cited, 
particularly the case referred to in the 
judgment of the Court of the first instance, 
Collector of 'MasuUpatam v Oavaly Vencata 
Narainapah (2), which laid down that “for 

(1) Borrodaile’s Beports 412. 

t2} 8 M.I.A. 500; 2 W.R.(P.C.) 59; 19 Eng. Rep.'^620. 


religious or charitable purposes or those 
which are supposed to conduce to the spiritual 
welfare of her husband, she, r.e , the widow 
has a larger power of disposition than that 
which she possesses for purely wordly 
purposes.” Putting the result of the cases 
at its highest in favour of alienation by the 
lady it would seem that she had only a 
very limited power of alienating properly for 
religious purposes and that only when it could 
conduce to the spiritual welfare of her 
deceased husband. That may be placed upon 
the principle to be found in the text of 
Brihaspati which is quoted by the learned 
Subordinate Judge and indicates how amongst 
the Hindus the wife is regarded as half 
her husband, and it may be that it is this inti¬ 
mate relation which enabled her to 

use his property for purposes which 
have been held amongst the Hindus 
to be beneficial to his spiritual welfare. But 
there does not seem to be any authority for 
the proposition that the installation of an 
idol and the endowment of its temple come 
within the category of acts which conduce 
to the spiritual benefits of the deceased 
husband. On the other hand, there is one 
direct authority to the contrary in the case 
of Kartick Chunder Chuckerbutty v. Qour 
Mohun Hoy (3), in which it is laid down 
that a Hindu widow cannot endow an idol 
with her husband’s property or a portion 
thereof to the detriment of the reversioners 
The decision which has the great authority 
of Shambhunath Pundit, J., rests on t he ground 
that such a dedication could only be supposed 
to conduce to the spiritual benefit of the 
widow herself who had made the gift 
without her husband’s consent. There 
is a later case reported as Bam Kaxoal 
Singh r. Bam Kishore Das (4), in which 
it was held that when an idol was estab¬ 
lished by the mother of a deceased man his 
widow could not make an alienation for a 
substantial portion of the property for the 
purpose of endowing that idol. It does ap¬ 
pear, however, from the judgment that 
Judges thought that a very small portion of 
the property might possibly be alienated 
for endowing an idol of the hnsband. These 
two cases seem to be the only ones that 
have a direct bearing on the subject. They 

(3) 1 W. R. 48 

(4) 22 C. 606. 
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are destructive of the view taken by the 
learned Judge in the Court below assuming 
it to be correct to say that a mother and 
heiress has no greater power than a widow 
and heiress. 

There is no text that has been cited to us 
which places the mother as heiress of her 
eon in the same close and intimate position in 
which a widow is placed as heiress toher hus¬ 
band. I should infer from that, that her 
powers to conduce to the spiritual welfare of 
the son were less than those of a widow 
to promote the spiritual benefit of her 
husband. 

Moreover’, as in this case the idol was 
established by the lady without the authority 
of lier husband tlie maintenance of it would 
conduce only to her spiritual benefit and for 
that purpose she would not be entitled to 
alienate the property inherited by her from 
her deceased SDn. 

In the view 1 take of the case it is un¬ 
necessary to consider the other question 
wliich svas argued. 

I am unable to agree witli the learned 
Judge in the Court below in his decision 
either as to the bona fide of the transaction or 
as to the power of the lady. In the absence 
of any authority to show that a mother and 
heiress has power to deal with the properly 
as this lady has done, I think, it would be 
unsafe to hold that such power exists under 
the Hindu Law. 

For these reasons I think that the appeal 
should be allowed, the judgment and decree 
of the lower Court set aside and the suit 
decreed with coats. 

The plaintiff will be entitled to mesne 
profits and the suit must be remanded to 
the Court of first instance that the amount 
may be ascertained, and a decree made 
therefor. 

Carndufp, J. —I agree with Mr. Justice 
Harington. 

Appeal allowed. 


BOMBAY HIGH COURT. 

FULL BENCH. 

iflSCELLANBOUS PEriTION. 

February 5, 1913. 

Present: — Sir Basil Scott, Kr., Chief Justice, 

Justice Sir N. G. Chaodavakar, Kr., Mr. 

Justice Davar and Mr. Justice Macleod. 

In re The ADVOCATE-GENFRIL op 

BOMBAY. 

Presidency Totvns Insolvency Act {III of 1009^, 0, 

121—.-t/Zorneys — Right of audience before choicer ai>ptjint- 
ed under 8. 0 —Practice — Insolvent .-t- ffll 1^ 
c. 21), 3, 7G. 

Attorneys of tho High Court have a right ofaiuli- 
euco before tho olheer a[H)ointed by the Chief 
Justito in tho e.xerciso of j)Oweis eonferrotl u|)oii hitu 
under section 0 of tho PresiiJeney Towns Itisolvencv 
Act. Tho words “in tiro way of his profession” in 
section 3 of 11 anti 12 Vic, e. 21, are sutlicieutlv 
wide to cover tho exorcise by .Vttorneys in matters of 
insolvency, except before Courts of Review or in 
Jury trial, of tho functions ordinarily assigned in 
litigation to Advocates. 

Section 121 of tho Presidency Towns lusolvency 
Act preserves this right of andionoo possessed by tho 
Attorneys. 

Mr. Campbell, for the Bombay Incorporated 
Law Society. 

JUDGMENT.—The question before the 
Court is whether any Legal Practitioner save 
Counsel has a right of audience before the 
officer appointed by the Chief Justice to 
exercise powers under section (3 of the Presi- 
deucy Towns Insolvency Act. The officer so 
appointed is the Clerk of the Court, and he 
has been appointed inter alia to hold the 
public examination of insolvents and to 
examine any person summoned by the Court 
under section 36. 

It is provided by section 121 of the Presi¬ 
dency Towns lusolvency Act that nothing 
contained therein shall take away or affect 
any right of audience that any person may 
have had immediately before the commence¬ 
ment of the Act, or shall be deemed to confer 
such right in insolvency matters on any person 
who had not a right of audience before the 
Courts for the relief of insolvent debtors. 

By section 3 of the Indian Insolvent Act 
(11 & 12 Vic. c. 21), it was enacted that 
every Advocate and Attorney of the Supreme 
Courts at Calcutta, Madras and Bombay, 
respectively, should be entitled to practise in 
the way of his profession in the Court for 
the relief of insolvent debtors of that IVesi- 
dency, and no other persons should practise 
as Advocates or Attorneys in the said Courts 
for the relief of insolvent debtors. 
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It 19 contended by the Advocate-General 
that the words “in the way of his profession” 
do not cover work in the nature of examina¬ 
tion of insolvents or witnesses which would 
ordinarily be within the scope of an Advocate's 
functions. 

When the Statute 11 (fe 12 Vic. c. 21 was 
enacted, the Insolvency Jurisdiction in 
En^rland under the Act for the relief of 
insolvent debtors, 5 A 6 Vic. c. 116, was 
exercised by the Judge or Commissioners of 
the Court of Bankruptcy. That Court was 
established by 1 & 2 Will. IV, c. 56, by 
section 10 of which it was enacted that all 
Attorneys and Solicitors of any of the superior 
Courts of Law or Equity of Westminster 
might be admitted after their names were 
enrolled in the Court of Bankruptcy and 
might appear and plead in any proceedings 
in the said Court without being required to 
employ Counsel except in proceedings before 

a Court of Review and upon trial of issues by 
Jury. 

The inference is that the words “in the 
way of his profession” in section 3 of 11 tfe 
12 Vic. c. 21, would be sufficiently wide to 
cover the exercise by Attorneys in matters of 
insolvency, except before Courts of Review 
or in Jury trials, of the functions ordinarily 
assigned in litigation to Advocates. 

Tn Bombay, so far as we are aware, it has 
not been the practice to permit Attorneys 
to plead before the Commissioner of the 
Insolvent Court. But rule 37 of the Bombay 
Insolvency Rules, which were approved by 
Her Majesty in Council on the l4th of July 
1S70, provided that the examiner appointed 
by the Court might examine witnesses, and 
the insolvenf- or the creditor of the insolvent 
or assignee of the estate and effects of the 
insolvent should be at liberty to attend the 
examiner by himself or Counsel or Attorney 
and put all such questions to the witnesses 
which should be proper and relevant in the 
matter in issue. The office of the examiner 
in insolvency was abolished on the 1st of 
November 1881. In certain correspondence 
with Government, which preceded the 
abolition of the office, the Chief Justice Sir 
Michael Westropp stated on the 20th March 
1879;— The office of examiner in the Court 
for the relief of insolvent debtors has, for 
the purpose for which it mainly existed, 
namely, the examination of the accounts of 
opposed insolvents, of late years fallen nearly 


into disu.se, that task being for the most part 
performed by the Court itself at the hearing 
of the case when the opposed insolvent or 
his clerk are examined as witnesses with 
books of accounts bsfore them. On the rare 
occasions on which under the present system 
it may be necessary to refer the books and 
accounts to the scrutiny of an officer of the 
Court, that duty may be performed by the 
Clerk of the Court.” 

It, therefore, appears that the functions of 
the examiner were to be discharged by the 
Clerk of the Court, when necessary, and as 
the rule 37 was not rescinded, it must bs 
inferred that the right of audience in such 
matters as might have been broaght before 
the examiner was not taken away from Attor¬ 
neys. 

In matters other than insolvency, which 
are conducted before deligates of the Court, 
it has always been the practice to permit 
Attorneys to appear and conduct examina¬ 
tions. For example, not only since the 
establishment of the High Court but during 
the continuance of the Supreme Court, 
Attorneys have always appeared to conduct 
proceedings in the office of the Master in 
Equity and the Commissioner for taking 
accounts, and it is a matter beyond dispute 
that in all Chamber matters, whether 
before the Prothonotary or before the Judge 
sitting in Chambers, Attorneys have the 
same right of audience as Connsel. 

It is trne, as pointed out by the Advocate- 
General, that the express rule relating to the 
right of audience of Attorneys in Chamber 
matters is confined to the Original Side 
Jurisdiction. But it is illustrative of the 
practice of the legal professions in matters 
which do not come before the Courts. If 
we were to accede to the contention of the 
Advocate-General, it appears to us that we 
should be taking away or affecting a right 
of audience which Attorneys had before the 
delegate of the insolvent Court immediately 
before the commencement of the Act, and 
we, therefore, answer the qaestion referred 
to us as follows:— 

Attorneys of the High Court have a right 
of audience before the officer appointed by 
the Chief Justice in the exercise of the 
powers conferred upon him under section 6 
of the Presidency Towns Insolvency Act. 

There will be no order as to costs. 
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CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 33 of 1910. 

March 19, 1913. 

Present'. —Justice Sir Richard Hariogton, 
Bart., and Justice Sir Herbert Carnduff, Kt. 
HARKHU SINGH— Defendant— 

Appellant 

versus 

MDNNA LAL-Pl AiNTiFF—R espondent. 

^lortgage—Mortgage of laui-U some of which did not 
belong to mortgagor—Decree against lands belonging to 
mortgagor—Purchase of those lands by decree-holder in 
execution of tnortgige decree— Mortgage decree whether 
valid- Decree-holder xvhethcr entitled to possession. 

A mortgagee brought a suit on his mortgage alleg¬ 
ing that by mistake the mortgagor l>ad inohuled in 
the mortgage land which he had no power to charge, 
and tlio mortgagee sought to enforce his charge 
against those lands only which the mortgagor was 
able to mortgage. Tiie mortgagee got a decree, 
brought the property to sale in execution and himself 
imrcimsed it: 

Held, that his purchase was valid; that ho was eu- 
titled to possession; tliat lie could throw the whole of 
the mortgage-debt on the lands belongingto tijo mort- 
gagor, as he sought to enforce his lien against all tlio 
property which the mortgagor could charge and 
exempted nothing over which the mortgage lion 
really extended. 

Imam Ali v. BaiJ Nath Ram Sahu, 33 C. OH; 10 C. 
W. N. 551; 3 C. L. J. 576 and Surjiram Maricari v. 
Barhamdeo Persad, 1 C. Ij. J. 337, distinguished. 

Appeal fron[i the decree of the Sub-Judge 
of Patna, dated August Slat, 1907. 

Dr. Sornt Chandra Rasak, Babue Ambika 
Pada Ohotodhury and Hari Bhushan Mukherjee^ 
for the Appellant. 

Baba Umnkali Muker^ee and Moulvi Mu^ 
hammad Mustafa Khan, for the Respondent. 

JUDGMENT. 

Harinqton, j.—T his is an appeal by the 
defendants. The plaintiff is executor of one 
Behari Lai in whose favour one Damri had 
executed a mortgage of the lands in dispute 
in this case and other property in 1896. 

In 1900 the plaintiff brought a suit on 
this mortgage alleging that by mistake 
Damri had included in the mortgage lands 
he had no power to charge, and be sought to 
enforce his charge against those lands only 
which Damri was able to mortgage, he got 
his decree, brought the property to sale and 
purchased it. It was stated in the course 
of the argument that defendant No. 1 was a 
party to this suit. He, together with defend¬ 
ant No. 2 and one Nilmoui, since deceased, 
were in possession under a usufructuary 
luortgage executed in 1901 of the lands in 


respect of which the plaintiff had got his 
decree. They resisted the plaintiff’s effort 
to obtain possession. Hence the present 
suit. 

The learned Judge held that the plaintiff 
was entitled to possession—but that defendant 
No. 2 was entitled to redeem—against this 
decision the defendants have appealed. 

The contention on behalf of the appellant 
is that the plaintiff having given up liis 
rights against a portion of the property, the 
subject of the mortgage, is not entitled to 
enforce bis lien in so much of the property 
only as is in their possession. They argue 
that the plaintiff as mortgagee is estopped 
from denying the mortgagor’s title to the 
lands comprised in the mortgage deed. 

I do not think any question of estoppel 
arises. The mortgagor asserts that he has 
purported to mortgage lands which he could 
not charge. The mortgagee admits the truth 
of this and indeed that it is the case does not 
seem to be contested, when the defendants 
took their usufructuary mortgage they knew 
what Darari’s share was. There is no sug¬ 
gestion that they took their usufructuary 
mortgage on the faith of any representation 
made by the plaintiff to them that his mort¬ 
gage lien extended over lands in excess of 
Darori’a share and if there was no such 
representation there could be no estoppel as 
between the plaintiff and the defendants. 

In support of the contention that the 
plaintiff could not throw the whole of the 
mortgage debt on the property comprised in 
their usufructuary mortgage the appellants 
relied on Imam Ali v. Baij Nath Ram Sahn 
(1) which followed an earlier case of Surji- 
ram Marwari v. Barhamdeo Persad ('!). But 
these cases are clearly distinguishable from 
the present case. 

They were cases in which a mortgage had 
been validly created over the whole pro¬ 
perty and it was held that the mortgagee 
could not throw the whole burden of the 
debt on a small portion of the property after 
giving up his claim as to the remainder but 
in the present case no mortgage had been 
created over the property which the plaintiff 
exempted from his suit, because that property 
did not, in fact, belong to the mortgagor 
Damri. In other words, the plaintiff sought 

(1) 33 C. 613; 10 C. W. N. 651; 3 C. L. J. 576 

(2) 1 C. L. J. 337. • 
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to enforce his lien against all the property 

whTch Darari had mortgaged, and exempted 

nothing over which the mortgage lien really 
extended. 

The appellant’s contention, therefore, on this 
point fails. 

Another point was taken, viz., that a sum 
ot Ks. ,wo constituted a prior charge over 
the mortgaged property. I do not find any 
mention of this sum of Rs. 375 in the 
memorandum of appeal. All that it is ne- 
cessary to say is that the Judge has given 
good reasons for holding that it is not a prior 
charge. In my opinion all the points urged 

by the appellant fail and the appeal must be 
dismissed with costs. 

Caenddfp, J.— I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT 
FiRsr Civil Appeal No. 75 op 1012. 
November 15, 1912 

Basil Scott, Kt., Chief Justice, 
and Justice Sir N. G. Chandavarkar Kt 
ATMARAM YEKOBA VANll 
Defendant—Appellant 

versus 

BHILA GANPAT VANI- Plaintiff- 

Rbsfonde.nt. 

Civil Procedure Code (Act V of n 

—Award—Leave of Court not obtained—Mimr »o/; / 

A rofercuco to arbitration is iuf.t "'‘r^r ““nt 
ami 13 , HI tho case of minor parties siihipn? ^ 

sx 

Lahhmana Chetti y. Chinnathnmbi Chetti *>4 Af qor 
and Pragdas v. Oirdhar Das, 26 B. 76; 3 Bom. L. R III 

liardeo Sahat y. Qaiiri Shankar, 23 A 35 * A W v 

(1905) 171, 2 A. L. J. 493, dissenJed from ’ 

A smt for partition was filed on behalf of a minor 

hy Ins next friend, a lady, who gave u MukhfarZrl 
in general terms to a male relation. Tlio Mukhtar^trl 

die not refer expressly to submission to arbitratinn 

Subsequently the Mukhtar without bringing to th« 
notice of the Court that he was consenting tf a refir 

:rbLTtr“''°' to 

An award was made on this reference -i 

tbe plaintiff attained majority and decli^d to 'be 
bound by tho award: 

ifcld, that the plaintiff was entitled to have the 

* from the decision of the 

Additional Subordinate Judge first elocc 

Dhulia, in Civii Suit No. 320 0^1908 ’ 


Mr. Nadkarni (with him Mr, M. V. Bhat)y 
for the Appellant. 

Mr. iV. M. Samarth, for the Respondent. 

JUDGMENT.—A suit had been filed on 
behalf of a minor for partition by his next 
friend Umabai and she shortly after the 
institution of the suit had given a mukhtiar- 
pitra in general terras to a male relation. 
The mukhtiarpatra did not refer expressly 
to submission to arbitration. Subsequently, 
the mukhtiar, without bringing to the notice 
of the Court that he was consenting to a 
reference on behalf of the minor, agreed 
to a reference to arbitration, and after a 
considerable time an award was made by a 
Sirpunch or umpire awarding to the plaint¬ 
iff a certain portion of the joint family 
property. 

The plaintiff on attaining majority declined 
to be bound by the award. 

The learned Subordinate Judge set aside 
the award and proceeded with the hearing 
of the suit and passed a decree awarding 
to the plaintiff considerably more than he 
would have got under the award. 

This appeal is concerned with the question 
whether the Subordinate Judge was right 
in bolding that the plaintiff was not bound 
by the award. 

It is conceded that if Order XXXII, 
rule 7, applies to the case, the terms of it 
were not complied with at the time of the 
reference to arbitration, and, therefore, the 
agreement entered into without the leave of 
the Court expressly recorded is voidable 
at the option of the plaintiff. 

The Allahabad High Court have held that 
the terms of section 462, which was the 
corresponding section in the Code of 1882, 
did not apply to proceedings falling onder 
the Chapter relating to arbitration. That 
decision is contrary to a decision of the 
Madras High Court: Lakshmana Chetti v. 
Ghinnathamhi Chetti (1). 

Now a reference to arbitration is in itself 
an agreement. As observed in Pragdas v. 
Girdhardas (2), ' every submission to arbi¬ 

tration implies an obligation to perform the 
award of the arbitrator". So that here 
there was an agreement, on behalf of the 
minor with reference to the suit, entered 
into by the next friend through the \Iiikh‘ 

(1) 24 JI. 326. 

(2) 26 B..76 at p. 78; 3 Bom, L. R. «1. 
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and tbat ajfreement was entered into 
without the leave of tlie Court expressly 
recorded in the proceedings. It is, therefore, 
contrary to the terms of Order XXXlf, 
rule 7. Similarly, after the award had 
been given, there was a completed agree¬ 
ment in teims of the award, and that was an 
agreement also in violation of the provisions 
of Order XXXII, rule 7. We have no 
doubt that we ought to follow tlie decision 
of L-.iksha7nana Chetti v. Chinnathamhi ChetH 
(1), rather tlian the decision of ILirdto S-iUai 
Y. Qatiri Shaakai' (3), not only because we 
think it is correct bub also because it was 
referred to with approval in the case of 
Prag.las v. Qirdhanlas (2), just referred to, 
a decision which is binding upon us. That 
is sufficient to dispose of the case. The 
minor has repudiated the award. He was 
entitled to avoid it. 

The learned Subordinate Judge, therefore, 
was right in setting aside the award as far 
as the plaintiff in the suit was concerned and 
proceeding to decide the suit on the merits. 

We, therefore, affirm the decree of tlie 
lower Court and dismiss the appeal with 
cost.s. 

Appe^il dismiised. 

(3) 28 A. 35; A. W. X. (1905) 171; 2 A. L. J. 493. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rrvisio.n PKriTiO.^ No. 121 of 1911. 

November 12, 1912. 

Present: — Mr. Batten, A. .1. C. 

HABIBULLAH — Dkfendakt—Petitioner 

versus 

KA R.ANJU — Plaint.kf—Respondent. 

Civil Proccd'ire (ode(Act V oj 1908), O. 1', r. 20 (2), 
0. IX, r. 13—‘/l.s meaning of— LimHiilionJor 

selfintj aside decree—Defendant can shoio far purposes 
of limitation that he was not duly served — Time from 
irhich limitation begins to run — Revision—Loieer Court 
not inquiring into the question of limitation. 

WIturo a Court lias made no inquiry into the 

question of liiiiitiition but bas hcM rather that it 
had no jurisiliction to go into the fiuostion, the 
High Court will entertain an application for revi¬ 
sion. 

Tlie words ‘as effoctunl’ in clause (2), of rule 20, of 
Order V, Civil Procedure Code, Act V of 1908, mean 
'as elfectual for the jnirposo of enabling the Court 
to proceed with tlio suit.’ \Vhero the question of 
limitation comes in, if the defendant can show that the 


circumstances in which substituted service, having 
the effect of personal service, couUl bo legally made 
did not exist, time begins to run from the date he 
had knowledge of the decree. 

Petition for revision against the order of the 
Divisional Judge, Jubbulpore Division, dated 
the 18th April 1911, confirming that of the 
Subordinate Judge, Jubbulpore, dated the 
22nd March 1910. 

Mr. S. P. Pandit^ for the Petitioner. 

Mr. Ram Das Chhahtldas, for the Re¬ 
spondent. 

JUDGMENT.—The applicant is the 
defendant in a suit for village profits. The 
suit was filed on the 15th December 1909, 
The first, two attempts to serve summons on 
the defendant failed. On the 7th February 
1910 the plaintiff put in an application, 
supported by an affidavit, to the effect that 
the defendant was avoiding service. The 
Subordinate Judge ordered substituted ser¬ 
vice under Order V, rule 20, Civil Procedure 
Code; this was effected, but the defendant did 
not appear and an ex parte decree for the 
plaintiff was made on the 22nd March 1910. 
On the lOth May 1910 the defendant applied 
to the Subordinate Judge for the ex parte 
decree to be set aside, on the ground that on 
account of plague he had been absent from 
his residence in Jubbulpore and only returned 
ou the 10th April 1910, ami first lieard of the 
suit and ear decree on the 20th April 

1910. He denied that he had been intention¬ 
ally avoiding service. The Subordinate 
Judge held the application of the 10th May 
to be time-barred as under Article 164of the 
Limitation Schedule the period of limitation 
for an application by a defendant for an order 
to set aside a judgment ex parte is 30 days and 
the application was made more than 30 days 
after the date of the decree. On appeal the 
learned Divisional Judge said; — 

‘*Now whether or not the affidavit filed by 
plaintiff-respondent was correct in its allega¬ 
tions or not, the Subordinate Judge’s action 
under Order V, rule 20, was legal and in 
due order and the second paragraph of the 
rule just quoted declares that service substi¬ 
tuted by the order of the Court shall be as 
effectual as if it had been made ou the parties 
personally. Limitation, therefore, must run 
from the date of the decree and the applica¬ 
tion was clearly time-barred. The question 
of knowledge does not arise at all nor can I 
enter into it, The appellant’s remedy was 
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clearly by separate suit on the ground that 
plaintiff’s ex parte decree was obtained as the 
result of fraudulent and false allegations made 
by him \_Tika Ram v. Daulat Ram (U]. 1 

am aware of the decision of Pinhey, J.. in 
\firza Ally Behanee v. Syed Byder Roosein (2) 
but it 010 gi^e no help to appellant in the 
present case in view of the matter of limita¬ 
tion referred to.” 

Under the former Limitation Act the date 
from which limitation began to run under 
Article 164 was the date of executing any 
process for enforcing the judgment, but under 
the present Act time begins to run from ‘the 
date of the decree, or when the summons 
was net duly served, whfn the applicant has 
knoA^ledge of tlie decree’. The question, 
therefore, is whether in this case the summons 
was ‘duly served’ within the meaning of the 
Article. 

Order IX, rule 13, which provides for the 
setting aside of ex pa?/e decrees at the instance 
of a defendant, does not provide for any other 
remedy by a separate sui^. The ruling, quo¬ 
ted by the Divisional Judge, in Tika Ram v, 
Daulat Ram{l) hardly meeis the difficulties 
of the present case, for it is quite possible that 
there was no fraud on the part of the plaint¬ 
iff, who may have, in the circumstances, 
honestly believed that the defendant was 
evading service of summons. 

Under the limitation Article, if thesummous 
was not duly served and if the defendant’s 
allegations as to the date of hearing of the 
suit and decree are true, then the application 
would have been in time. 

Clause (2) of rule 20 of Order V enacts 
that “Service substituted by order of the 
Court shall be as effectual as if it had 
been made on the defendant personally”. 
This provision has been held by the lower 
Courts to m?an that a substituted service 
conclusively establishes the fact that the 
defendant is in the same position as if he 
had bean personally served. But 1 cannot 
accapb this view. Under Order IX, rule 
13, when the Court has proceaded with 
the suit on the assumption, based on the 
provisions of rule 18 or rule 19 of Order 
V, that the defendant has bseu served 
with the summons, the defendant may 
nevertheless show that the summons was 

(1) 4 lud. Cas. 5J6; 32 A. 145; 7 A. L. J. 74. 

(2) 3 B. 449. 


not duly served. Surely the defendant 
cannot be in a worse position when there 
is no assumption that he has been actually 
served with the summons, and when by 
the operation of clause (2) of rule 20 of 
Order V he is merely deemed to have 
beeu served with the summons. Even if, 
for the purpose of proceeding with the 
suit, the defendant has baen personally 
served, he may still show that in reality the 
summons was not personally served on him 
and not served on him iu any of the other 
manners in which service can be legally made. 
The words in clause (2), ‘as effectual,’ mean, in 
my opinion, ‘as effectual for the purpose 
of enabling the Court to proceed with the 
suit*. Just as the defendant can show that 
a supposed personal service did not take 
place, so also, in my view, he can show 
that the circumstances in which a substi- 
tnted service, having the effect of a personal 
service, CDuld be legally made, did not 
exist. He is entitled to show that the 
substituted service was not a due service, 
that is to say, that he was not keeping 
out of the way for the purpose of avoiding 
service. Where, as here, the question 
of limitation comes in, he can show the 
same thing for the purpose of proving that 
be was not duly served’ and that time 
begins to run from the date he knew of 
the decree. In this case the Subordinate 
Judge was, X consider, bound to give the 
defendant an opportunity of proving firstly 
that he was not keeping out of the way 
in order to avoid service, and secondly that 
he did not know of the decree until the 
date stated by him. 

It is objected by the non-applicant that 
no revision application lies to this Court, 
on the well established principle that a 
mistake of law, even as regards limitation, 
does not entitle the aggrieved party to the 
remedy of revision. Bat in this case the lower 
Courts have not iaquired into the questioa 
of limitation at all. They rather have 
held that they had no jurisdiction to go 
into the question. 1 have, therefore, 
admitted the application for revision. 

For these reasons, I set aside the orders 
of the lower Courts dismissing the applica¬ 
tion for an order to set aside the ex parte 
decree, and remand the application for 
disposal by the Subordinate Judge on thg 
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lines above indicated. Coats in this Court 
and in the Divisional Court will be c:)sts 
in the proceedings on the applioaiijn. 
Pleader's fee Rs. 25. 

Application dismissea. 


ALLAHABAD HIGH COURT. 

CrviL Rev/sion Petition No. 12^ oe 1912. 

Pebrii iry 20, 1913. 

Present :—Justice Sir Henry GritBn, I^r. 
SHEO BODH — Plaintiff—Applicant 

ve rsus 

SURJAN AND others —Dependants— 

Respondents. 

Provincial Small Cattae Coitrfs .4cl (f of 18S7 >, s, 23, 
Sch. JlyArt. Small Cause Siiit—Suit for damaijes 
for withholding possession—Return of plaint— Civil Pro. 
ce lure Co<la ( Act V of 1908), (). 17/, r. 10. 

A suit for damages on tlio allocation that the plaint¬ 
iff yot a decroo for redemption but for a year after 
ho deposited the amount duo in Court ho was not put 
in possession of tho jiroperty, is not co"nizabto by a 
Small Cause Court untler Article 31, Schedule If, of 
the Provincial Small Cause Courts Act. 

When a Small Cause Court finds that a suit is not 
cociii/.ablo by it, it should not di.smiss tho suit but 
sliould return tho plaint for presentation to the proper 
Court. 

Section 23 of tho Act only sets out a special case 
and does not debar a Small Cause Court from return¬ 
ing a plaint when tho suit is not cognizable by it. 

Petition for reviaion against an order of the 
Judge, Small Cause Court, Allahabad. 

Mr. Damodur Das, for the Applicant, 

Mr. Vma Shankar Bajpai^ for the Respond¬ 
ents. 

J U DGMENT.—The plaintiff, applicant 
in this Court, filed a suit to recover 
Rs. 125 as damages from the defendants on 
the allegation that the plaintiff got a 
decree for redemption of certain land on 
the 13th of January 1911, that ho 
deposited tlie amount due from him on the 
13tli of March that year bat was not put 
in possession of the property uutil the 
29th November 1911. Apparently he sued 
to recover the sum claimed as damages 
for the period I)3t\vo0n the deposit of the 
money and the actual possession obtained 
by him to reimburse himself for being 
kept out of posse.ssion of the property. 
The suit was filed in the Court of Small 
Causes at Allahabad Tliat Court held 
that the suit was not cognizable by a 
Court of Smill Causes in view of the 
provisions of Article 31 of Schedule If 


of the Provincial Small Cause Courts Act. 
The plaintiff applies in revision against 
the order of the Court below dismissing 
the suit. Reliance was placed on a ruling 
of a Bench of the Calcutta High Court 
in Snkari Datta v. Sheikh Ainnddy (1). 
That ruling appears to support the c.on^ 
tention advanced on behalf of the plaintiff 
that the suit was cognizable by a Court 
of Small Causes. It was held there that 
a suit by a mortgagor against a mort¬ 
gagee for mesne profits for the period 
during which the latter held wrongful 
possession of the mortgaged property was 
cognizable by a Court of Small Causes. 
On a perusal of the judgment, however, I 
find that the learned Judges who decided 
the case referred only to the first part of 
Article 31. The second pai t of that 
article relates to “a suit for the profits 
of immoveable property belonging to the 
plaintiff which have been wrongfully 
received by the defendant.” Although 
the present suit is framed as a suit for 
damages it i.s, undoubtedly, one to recover 
from the defendants profits which they 
wrongfully realised from the plaintiff’s pro¬ 
perty. In ray opinion the view of the 
lower Court that the suit is not cognizable 
by a Court of Small Causes is right. A 
further contention on belialf of the applicant 
was that the Court below was wrong in 
dismissing the suit in toto and that what 
that Court should have done was to return 
the plaint for presentation to the proper 
Court. Reference was made to Order VII 
rule 10. of the Code of Civil Proce’ 
dure. It was urged on behalf of the 
opposite party that the only case 
in which a Court of Small Causes can 
return a plaint for presentation to the 
Court having jurisdiction is that set out in 
section 21 of the Provincial Small Cause 
Courts Act. No ruling was cited in support of 
the construction that the opposite party 
desired me to place on this section. It 
appears to me that this section should 
not be construed in this restricted sense. 
It ^ets out a special case in which a Court 
of Small Causes ought to hand back the 
plaint for presentation to the proper Court. 
Under the circumstances it appears to me 
that the Court below should have returned 

(1) 6 Ind. Cas. 33Gj 12 C. L. J. 620^14 C, N. loot 
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tbe plaint; for presanUtioa to tho Coirfc 
having jurisdiction to entertain the suit. 
I allow this application so far that I set 
aside the order of the Court below dismiss¬ 
ing the suit tn toto and in lieu thereof I 
direct that the plaint be returned to the 
plaintiff for presentation to the Court having 
jurisdiction. The parties will pay their 
own costs. 

Application allowed. 


PUNJAB CHIRP COURT. 

MifiCEf.LANEOos Civil Appeal No. 1317 o? 

1911. 

April 8, 1912. 

Present :— Mr. Just ice Kensington. 

Mnsammat PERTAP KAUR — Appellant 

versus 

JAWALA SHAH — Respondent 

Gmrdjans and Act ( Vllf of IHOOJ, s. 7^0uar. 

(luin — Mother-^ Uncle. 

Until the contrary is proved, a motlier is the proper 
guardian for the person and property of a minor and 
preference is not to bo given over her to tho minor's 
uncle especially when ho is separate and was not on 
good terms with tho minor’s father during his life¬ 
time. Ihe fact that she will seek tho assistance of 
hor relatives in managing the property ordinarily is 
uot objectionable* 

Miscellaneous appeal from the order of 
the District Judge of Sialkor, dated the Slat 
of October 1911, appointing the respondent 
guardian of the property of Sachet Singh, 
minor. 

Mr. Dura Ghand, for the Appellant. 

Lala Parduman Das, for the Respondent. 

JUDGMENT.—This appears to me one of 
a not uncommon class of cases in which the 
District Courts are apt to go out of their way 
to cause trouble by not allowing people to 

manage their own affairs in their own 
way. 

Dina Nath, a well-to-do Arora SakuJear, 
died about a year ago leaving two widows, a 
sou’s widow, and an infant son. The latter 
inherits the property and the dispute is as 
to guardiarehip. The lower Court has very 
properly appointed the child’s mother as 
his personal guardian but has appointed Dina 
Nath’s brother, Jawala Shah, to be guardian 
of the property, and has fixed the total main¬ 
tenance allowance for Dina Nath’s family at 
Rs. 40 a month. 


PRAMJI V. SULLEMANJI. 

It is admitted that Jawala Sbah separated 
from Dina Nath some 15 years ago, and that 
he has a large business of his own to manage. 
I can see no real reason for assuming that the 
child’s mother is not competent to manage 
her deceased husband’s property for herself 
or for making her and the other members 
of her husband’s family dependent upon 
Jawala Shah for a meagre cash maintenaDce. 
If the child’s interests are to be secured, they 
are probably safer with bis mother than with 
an unde who was admittedly not on good terras 
with Dina Nath. The assumption should 
be, until the contrary is proved, that the 
mother will do her best for the child. It is 
urged that she will seek the assistance of her 
own relatives, but to this I see no objection 
whatever. A woman, no doubt, requires some 
assistance in managing the property, but she 
is just as likely to be served honestly by her 
brothers as by her brother-in-law. 

The appeal is accepted, Musammat Pertap 
Kaur is appointed guardian of her son’s 
property in place of Jawala Shah, subject to 
such farther orders as the District Judge 
may consider necessary in regard to the 
provisions of securify. No order as to costs. 

Appeal accepted. 


SIND JUDICIAL COMMISSONBR’S 

COURT. 

First Civil Appeal No. 29 op 1910. 

May 31, 1912. 

Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

FRAM-TI BYRAMJI MINWALAakd others 

—Appellants 
versus 

SULLEMANJI SHEIKH IBRAHIMJI— 

Respondent. 

^lortgage hg way of conditional sale— Time essence of 
contract—Sale absolute on expiry oj term. 

In Sind, in the case of a mortgage by way of condi¬ 
tional sale, time is of the essence of the contract, and 
at the expiry of the term fixed for redemption, tho 
contract executes itself and the transaction closes 
and becomes one of sale. 

Pattabhiramier v. Vencitaroic Xaicken, 13 W- I- 
5C0; 15 W. R. 35 (P. C.); 7 B. L. R. 1S6; 20 Eng. Rep- 
660; Thumuhuswamy Jloodelly v. Uossain Rowthen, 

M. 1; 2 I. A. 241; Sileman v. Lalumal, 0385 ) I 
D. 301, Qhuhtm Mohammed v. Hariram, 1 S. L. K. » 
followed. 

Appeal against the decision of the Addi¬ 
tional Judicial Oommissiooer of Sind. 
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The Hon’ble Mr. Harchandrai Vishiudasy 
for the Appellaots. 

Mr. yVadhumal Oodharam, for the Respond¬ 
ent. 

JUDGMENT.—The first plaintiff, Framji, 
on the 22Qd September 1894, executed a deed 
of sale of the property in suit to the defend¬ 
ant for the sum of Rs. 10.000. The defend¬ 
ant at the same time executed a counter- 
agreement in favour of Fraraji’s wife, tlie 
2nd plaintiff, stipulating that in the event 
of her re-paying the sum of Rs. 10,000 plus 
the cost of any buildings the defendant might 
have erected on the premises plus the balance 
of rent due within five years he would 
transfer the property to her. 

The plaintiffs alleged that the transaction 
was one of mortgage and filed this suit in 
1908 for redemption. 

Tlie lower Court has held that the transac¬ 
tion was one of sale. 

'I he decision proceeds largely on the view 
that the counter-agreement was to a third 
person, the plaintiff’s wife. The appellants 
contend, and contend lightly, that it was 
open to Framji to prove that his wife was 
only his benomidnr. If that were established 
then it was open to the Court to consider the 
following items of evidence and to determine 
from them whether the transaction was not 
one really of the mortgage. There are (1) 
the alleged inadequacy of the price (2), pos¬ 
session by Framji coupled with the absence 
in the main deed of any recital as to delivery 
of possession (3.), that the implied covenant 
to keep accounts in the counter-agreement. 

But we need not pursue this point further 
for even if the transaction be treated as one 
of mortgage the right of redemption has been 
extinguished by the expiry of the term fixed 
by the deed. 

The Privy Council held both in Pattahhi- 
ramier v. Vencatrow Naicken (1) and in 
Thumhusawir.y Moodelly v. Hnssain liowthen 

(2) that in mortgage with conditional sale 
time was of the essence of the contract,— and 
that at the expiry of the term fixed for re¬ 
demption the title of the mortgagee became 
absolute. 

The Madras and Bombay High Courts bad 
laid down a different rule following the 

(1) 13 M. I. A. 500; 15 \V. U. 35 (P. C.); 7 B. L. 
K. 136; 20 Eng. Hep. C60. 

(2) 1 M. Ij 2 1. A. 241. 


English maxim “Once a mortgage always a 
mortgage.” Tlie Madras decision was in 
1858 and the Bombay decision was Kamji v. 
Ghinto{Z) in ISGl-. Thumhus-iwmy''s case (2) 
overruled the Madras decision but neverthe¬ 
less in view of the suggestion for legislation 
made at the close of the judgment of tlie 
Privy Council, the Madras High Court felt 
themselves at liberty to follow their own rule 
for mortgages subsequent to 1858—see the 
case of Venkata Suhbayya v. Venkayya (4). 
The Bombay High Court similarly conHnued 
to follow the rule in Ramji v. Ohinta (3), as 
that case had been rellected upon by Privy 
Council hut not overruled. See B-ipuji v. 
Senakaraji (5). 

The legislation recommended by the 
Privy Council in Thumbasaiviny's ctise (2) was 
undertaken in the Transfer of Property Act 
which settled the point for Madras in 1882 
and for Bombay in 1893. Section GO of that 
Act gives a right of redemption to the mort¬ 
gagor and makes no distinction between one 
class of mortgage and anotlier. The provi¬ 
sions of this section are not subject to a 
contract to the contrary and they give a uni¬ 
form right of redemption iu all mortgages 
overriding any stipulations confirming rights 
of redemption to a given period. This 
has been well pointed out in the case of 
Perayya v. Venkata (6). 

In Bengal and Allahabad and later on in 
the Punjab the rule once a mortgage always 
a mortgage was enacted by Bengal Regula¬ 
tion XVII of 1806, and as reference has been 
made to the case cf Balkifsen Dus v. Legge (7), 

1 would observe that it was under this Regula¬ 
tion that redemption was there allowed after 
the fixed period. 

But in Sind neither this Regulation nor 
section 60 of the Transfer of Property Act 
apply. Nor has there been a course of 
judicial decisions applying the English rule. 
On the contrary the Sind Sadar Court in ' 
Sileman v. Lalumal (8) held there was no 
custom or practice in Sind modifying the old 
Law of India according to which at the 
expiry of the terra the contract executed itself 

and the transaction closed and became one of 

(3) 1 B. H. C. K- 199. 

(4) 15 M. 230. 

(5) 2 B. 231. 

(6) 11 M. 403. 

(7) 22 A. 149: 27 I. A. 53; 4 C. W. N. 153. 

(8) (1385) 1 S. S. D. 301. 
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Bale. The same view was taken by this Court 
in Oulam Mohamad v. Haiiram (9). 

Even if the transaction in this suit be one 
of mortgage the plaintiff’s right of redemp¬ 
tion was extinguished in 1899, and his suit 
must fail. 

We, therefore, confirm the decree of the 
lower Court and dismiss this appeal with 
costs. 

The plaintiff-appellant to pay the Court- 
fees of the suit and appeal, i.e., the sum of 
Rs. 1.950, IP., Rs. 975 of the suit and 
Rs. 976 of the appeal under Order XXXIII, 
rule 11. 


(9) 1 S. L. R. 96. 


Appeal dismissed. 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 851 of 1910. 

November 12, 1912. 

Present :—Mr. Justice Chevis. 

BUTA AND OTHERS — DEFENDANTS—APPEL¬ 
LANTS 
versus 

MAULA AND ANOTHER—PLAINTIFFS— 

Respondents. 

Siiccesswn—Custom—Incompetenc// of adopted son to 
succeed collaterally —Gajars of Ludhiana Tahsil. 

Among Oujars of Ludhiana Tahsil an adopted sou 
does nob succeed collaterally. 

Second appeal from the decree of the 
Divisional Judge, Ludhiana Division, dated 
the 27th April 1910, varying that of the 
Munsif 1st class, Ludhiana, dated the Slst 
January 1910, decreeing the claim. 

ORDER.—Defendants are sons of Roda 
who along with Jang succeeded as a step¬ 
son to the estate of Gandhi. 

The dispute in the present case is as to 
the property of Mehra and Musammat Ahmi 
and the question is whether defendants as 
sons of an adopted person are entitled to 
succeed collaterally in the adopter’s family. 
This question has been decided against the 
defendants and they appeal. 

The matter has never been put in issue, 
it should have been, consequently defendants 
have never bad proper opportunity of proving 
their contention. 

I remand for inquiry on the following 
issue. 


BtJDH SINGH V. KAWAL NAIN. 

Amon? Oujars of Ladhiana Tahsil does 

an adopted son succeed collaterally? 

Onus on defendants. Return to be made 

through the Divisional Judge within four 
months. 

Mr. Badr-tid’din Kureshi, for the Appel¬ 
lants. 

Mr. Nihal Chand Mehra, for the Respond¬ 
ents. 

order of remand 
of 26th November, 1911, I directed inquiry 
into the question whether, among Oujars of 
the Ludhiana Tahsil, an adopted son could 
succeed collaterally. The return to the 

remand is that an adopted son does not so 
succeed. 

Mr. Badr-ud-din has not argued to the 
contrary. He simply says he was engaged 

only yesterday and has not been able to 
inspect the records. 

The finding that adopted sons do not 
succeed collaterally I take to be correct. 

Mr. Badr-ud-Din has said nothing as to 
ground No. 2 of the appeal. The appeal is 
dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 426 of 1911. 

April 10, 1913. 

Present: —Sir Henry Richards, Kt., 
Chief Justice, and Mr. Justice Banerji. 

BUDH SINGH —Defendant—Appellant 

versus 

KAWAL NAIN and others—Plaintiffs— 

Respondents. 

Hindu Laxo—Joint fatnihj-^Separation—Alienation 
btj one member of joint family, whether valid-Attesta- 
tion of doettment—Plea of improjfer attestation taken la 
appeal is too late-Pleadings. 

A member of a joint Hindn family cannot mortgage 
the family property without tho consent of the other 
members of the family even to the extent of his share 
in tho property. 

Jn a joint family portions of the income of the joint 
family property may, by mutual arrangement, be 
enjoyed by the different members but such enjoyment 
does not necessarily have the effect of causing a 
severance of the joint nature of the joint family pro¬ 
perty. 

A plea as to improper attestation of a document 
cannot be allowed to be taken for the first time at th 
hearing of the appeal. 
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First appeal from the decision of the 
Subordinate Judge of Saharanpur, dated the 
Slst of August 1911. 

Mr. B. 0. O’Ootio? (with him the Hon’ble 
Mr. Moti Lai Nehru and Mr. Durga Gharan 
Ba7i^rji,) for the Appellant. 

The Hon’ble Dr Sunder Lai (with him 
Mr. Oovind Prashad) for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to enforce a 
mortgage executed in favour of their father, 
Kesho Rai, on the 23th of August 1890 by 
Prabhu Lai defendant No. 1, for Rs. 1,500. 
In that bond Prabhu Lai purported to mort¬ 
gage a 6fth share in a number of villages 
which admittedly were at one time the joint 
family property of Prabhu Lai, his father, 
Budh Singh and his brothers. The amount 
now claimed is Rs. 10,000 and the plaintiffs 
seek to bring to sale the share hypothecated 
in the mortgage deed. The defendants to 
the suit are not only Parbhu Lai himself but 
his father Budh Singh, his half brother Baru 
Mai and the minor sons of Baru Mai. Budh 
Singh resisted the suit on the ground, among 
others that the property mortgaged was 
joint family property and that Prabhu Lai 
was not competent to mortgage any portion 
of it without the consent of the other mem¬ 
bers of the family. 

The principal question argued before us 
is that of the validity of the mortgage made 
by Prabhu Lal. It appears that in 1890 
Parbhu Lai brought a suit against his father 
for partition of the joint family property. 
In that suit he stated that the family was 
joint and that the property jointly belonged 
to all the members of the family. The suit 
was dismissed by the Subordinate Judge on 
the 19th of July 1890 on the ground that 
Prabhu Lai had failed to prove a cause of ac¬ 
tion for his suit. The cause of action alleged 
was that the father did not supply him with 
necessary funds to mainlain himself and 
that by reason of his having married two 
other wives besides the plaintiff’s mother, 
the father had lost all affection for him and 
was ill-treating him. The Subordinate Judge 
dismissed the suit solely on the ground 
that these allegations had not been sub¬ 
stantiated. It is hardly necessary to say 
that that was no valid ground for dismissing 
a claim for partition of property which was 
admittedly joint. The important fact to be 
deduced from this litigation is that on the 


date on which the suit was dismissed the 
family was, according to both parties, 
joint in every respect. 

It is alleged on behalf of the plaintiffs 
that when Prabhu Lai prepared to appeal 
against the dismissal of his suit, he was 
approached by his father, and that Budh 
Singh (the father) gave him the 6fth share 
which he had claimed in all the property. In 
order to support this allegation the only 
evidence of any importance which the plaint¬ 
iffs have adduced is that of three witnesses 
who have sworn that the father agreed to 
give to Prabhu Dayal a fifth share of (he 
income of all the property. Had such a 
partition been effected before the execution 
of the bond on which the suit is ba.sed, it 
is very improbable that all mention of such 
a partition would have been omitted from the 
bond itself. On the contrary one of the objects 
of borrowing money under the bond was, as the 
bond recites the carrying on of the litigation 
which had been instituted by Prabhu Lai 
against his father. If, as is alleged, a partition 
had already taken place and Prabhu Lai had 
already got all that he wanted from his 
father, we fail to see why he was borrowing 
money for the continuance of the litigation. 
It seems to us, therefore, to be almost certain 
that before the bond in suit was executed no 
partition of the family property had taken 
place, it is clear that Prabhu Lai and his 
father were not on friendly terms when the 
litigation was begun and if a partition was 
effected to put an end to the litigation and 
to avert the filing of an appeal by Prabhu 
Lai, it is in the last degree improbable that 
no document evidencing the partition would 
not have been executed, or at least an appli¬ 
cation for mutation of names in accordance 
with the partition would not have been filed 
in the Revenue Court. Therefore, there is the 
initial improbability of such a partition 
having been made. It is, however, suggested 
that although a partition may not have 
taken place immediately before the execution 
of the bond, a partition may have been effect¬ 
ed after the date of the bond that this parti¬ 
tion came into operation gradually and that, 
consequently, the plaintiffs are entitled to en¬ 
force the mortgage against the share which 
Prabhu Lai obtained under the partition. 
As we have said above, the evidence which 
the plaintiffs adduced in the case was adduced 
for the purpose of proving a partition 
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shortly after the decision of Prabha Lai’s 
suit by the Court of first instance and the 
nature of tlie partition was that Prabhu Lil 
was given a fiftli share in every item of 
property owned by the joint family. The 
evidence of a later partition which is relied 
on is a statement of Bara ^Mal one of the 
brothers of Prabhu Lai made in the year 
1904, in a suit for pre-emption brought 
against him in respect of property which he 
had purchased. In that deposition he 
stated that seven or eight years before the 
date on which he gave his evidence his father 
had privately given one village to him, and 
two other villages and a portion of a third 
village to his remaining three sons, to be 
held by them jointly and that he had kept 
the remainder of his property for himself. 
He added that the profits of these properties 
were received by the brothers for their main¬ 
tenance bat no deed of partition was executed, 
nor was mutation of names effected, nor was 
any partition lot prepared. Assuming that 
this deposition is admissible as evidence in 
the case, it does not prove the partition 
alleged by the plaintiffs, which, as we have 
said above, is a partition of the whole of the 
family property, under which a fifth share 
in it was given to Prabhu Lai. The state¬ 
ment of Barn Mai can be explained by the 
fact that he was resisting a claim for pre¬ 
emption, and for the purposes of that suit it 
suited him to state that he owned the village 
of Firozabad which put him on the same 
footing as the pre-eraptor in the suit. His 
statement is also consistent with Budh Singh, 
the father allowing his sons to enjoy the 
income of some of his villages without affect¬ 
ing a partition of the family property. It is 
clear, and this is not disputed on behalf of 
the respondents, that in a joint family por¬ 
tions of the income of the joint family 
property may by mutual arrangement be 
enjoyed by the different members but such 
enjoyment does not necessarily have the 
effect of causing a severance of the joint 
nature of the joint family property. Had the 
members of the family entered into an 
agreement to bold the family property 
in defined shares, a separation of the 
family would thereby have taken place, 
although there may not have been a partition 
by metes and bounds. No such agreement 
appears to have been entered into in this case 
by the different members of the family and if 


the statement of Bara Mai be accepted as true, 
it does not in any way prove a partition of the 
family property. 

The next circumstance on which the plaint¬ 
iffs rely is that suits were brought sepa¬ 
rately by different members of the family 
in respect of debts wliich stood in their res¬ 
pective names. This again is not incoDsist- 
ent with the family being joint specially in 
the case of members of the class to which 
Prabhu Lai and his father and brothers be¬ 
longed. In a family of money-lenders and 
merchants, like the family in question, while 
the whole family remained joint, particular 
members of it carry on small raoney-Ieuding 
business, and if in respect of such money- 
lending business separate suits were brought, 
the institution of such suits does nob raise 
any inference as to the family being separate. 
We do not find that anyraember ofthe family 
dealt with any part ofthe family property as 
his separate property by mortgaging or other¬ 
wise disposing of it, and it is also important 
to remember that the property stands en¬ 
tered ill the name of the father even to this 
date. 

Under these circumstances we are unable 
to believe the oral evidence adduced by the 
plaintiffs and to agree witli the learned Sub¬ 
ordinate Judge that Prabhu Lai had separated 
from liis father, and that the property mort¬ 
gaged by him was his separate property, 
Ihe property being joint family property no 
one member of the family could without the 
sanction of the other members mortgage any 
portion of it and, therefore, the mortgage in 
fluit cannot be enforced against those mem¬ 
bers. 

A plea was raised to the effect that no con¬ 
sideration had been paid for this mortgage. 

In the view which we have already taken of 
the nature of the mortgage, it is not neces¬ 
sary to enter into this question inasmuch as 
a personal claim against the mortgagor has 
already become time-barred. But if we had 
to go into that question we should have 
considerable difficulty iu differing from the 
conclusion at which the Court below arrived. 

Lastly the learned Advocate for the appel¬ 
lant wished to raise the question that the 
mortgage had not been legally executed inss- 
much as the mortgage deed had not been 
attested in accordance with the provisions 
of the Transfer of Property Act. This con¬ 
tention is, of course, the result of the recent 
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ruling of their IjDrdships of the Pri^y Ooanoil 
on the subject but the plea was never raised in 
the Court of drst instance, no issue was joined 
and no evidence was taken, and it was also 
nob mentioned in the memorandum of appeal 
to this Court. We, therefore, decline to enter¬ 
tain this contention 

The result is that the plaintiff’s suit must 
fail. We. accordingly, allow tlie appeal, set 
aside the decree of the Court belosv and dis¬ 
miss the suit, with costs in both Courts in¬ 
cluding iu this Court fees on the higher 
scale. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT, 

First Civil Appeal No. 13 of 1910. 

May 31. 1912. 

Present: —Mr, Pratt, J. C , and 
Mr. Hayward, A. J. C. 
HEMANUAS THAKURDAS— Plaintiff 

—Appellant 
versus 

DEVISHAH DIN DAYAL— Defendant— 

Responde.nt. 

Jurisdiction—Place of suimj — Principal and agent 

Creditor and debtor—Place of performance not ficed — 
Right to sue at place chosen by creditor. 

Whore an agreornonb to pay money between a 
j>i-inci|)al and his agent is to be performed without 
application by the principal, and !io place is lixod foi 
payment, it is open to the principal to institute 
a suit to recover the money duo on the agreement .at 
the place where ho resides, without proving any im¬ 
plied agreornonb to pay at such place. 

Tlio burden in such a case is on the defendant to 
prove that some other place was by express or im¬ 
plied agreement fixed for porforinauco. 

Appeal from the order of Mr. H. N. Crouch, 
Additional Judicial Commissioner of Sind. 

The Hon’ble Mr. Harchandrai Vishxndas, 
for the Appellant. 

Mr. Hirdaratn Mewuram, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff, a trader in 
Karachi, sued defendant a commission agent 
in the Punjab for money alleged due on an 
agreement entered into in the Punjab, 

The defendant contended inter alia that 
the agreement including payment was to be 
executed wholly in the Punjab and that, 
therefore, he was liable to be sued only iu tlie 
Punjab. 

The learned Judge upheld the con¬ 


tention and dismissed the suit for want 
of jurisdiction. His reasons apparently weie 
that plaintiff had failed to prove any implied 
agreement to pay iu Karachi and that 
commercial usage had been shown to require 
the creditor to make demand at the resilience 
of the debtor so that defendant c.)nld nob be re¬ 
quired to pay at Karachi under section 49 of 
the Contract Act. 

We find ourselves unable to concur in 
these reasons. The plaintiff was not bound 
by any express term of the agreement 
(Exhibit 3) to make demand of defendant. 
On the contrary the defendant expres.sly 
undertook to make the payment in tliese 
words:— I will, therefore, tile a suit on your 

account.The money which will be 

realised will be paid to you. I will file 
a suit within one raontli. If I do not 
do so, I will pay you tlie money at the 
market rate.” There was no suggestion that 
payment sliould otily be made on demand at 
the residence of defendant. Nor, iu our 
opinion, has any commercial usage to tliat 
effect been establislied. No doubt, the parties 
have usually recovered their dues from one 
another by hnndis payable at the residence of 
the debtor, but it is clear from the evidence 
of Vishindas and Sobraj (E.xhibits 1 and 6) 
that there is no commercial usage relieving 
the debtor of his liability to pay his debt at 
the place appointed under section 49 of the 
Contract Act. 

We think that the agreement was one 
to be performed without application by fhe 
creditor and that no place had been fixed 
for the performance. It was accordingly 
open to the creditor to fi.x a reasonable place 
without proving any implied agreement to pay 
at such place. The burden, in fact, was on 
the debtor to prove tliat some other place liad 
been fixed by express or implied agreement 
for performance. The creditor in this case 
has fixed a reasonable place for performance 
by filing this suit in Karachi. If the sum 
claimed should prove to be due on the agree¬ 
ment, that sum must be paid by the debtor 
in Karachi under section 49 of the Contract 
Act. The matter, therefore, is within the 
jurisdiction of the Karachi Courts. 

Wa reverse the decree for these reasons and 
remand the suit for trial on the merits. 
Costs to be costs in the cause. 

Suit remanded. 
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DUR MUHAMMAD KHAN t'. PIRAN DITTA. 

PUNMAB CHIEF COlTRr. 
SscoND Ci7iL Appeal No. 792 of 1910. 

February 22 , 1912. 

Present: Mr Juitic 3 fCensiogfi-on and 
Mr. Justice Shah Din, 

UUtl MUHAMMAD KHAN and another 

Defendants—Appellants 


vtrsus 


PIRAN DITTA— Plaintiff, AHMAD 
P ^KHSH- Defendant — Respondents. 

Ahcnation-Gijt by sonlesi agriciUturist {71 favour 

of hxs daughter arxd sister', so,x,-Inco77,petency of hxs 

A "ift by a sonless Miihammarlan aprnculturist of \ 
of hi 3 non-ancestral holdino; in fav^ourof his dau-liter’a 
and sister 8 sons 19 valid both according to ifuham. 
inadaa Law and custom and cannot be questioned by 

an after-born son specially when the latter is in 
collusion With his father. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated the 
16fch April 1910, reversing that of the 
Munsif, lab class, Multan, dated the I3bh 
April 1909, dismissing plaintiff’s claim. 

R. B. Pandit Sheo N'arain, for the Appel¬ 
lants. 


JUDGMENT.—The circumstances of the 
case appear clearly from the judgments of 
the lower Courts, which have disagreed. 
The Muasif dismissed plaintiff’s suit finding 
( 1 ) that the land in dispute was not acquired 
by a common ancestor of plaintiff and Baha¬ 
dur Khan, and (2) that the parties are 
governed by Muhammadan Law and not 
by custom. The lower Appellate Court 
has discussed the first point only, and finding 
that the land must have been inherited from 
the common ancestor has reversed the decision 
and given plaintiff a decree for a declaration 
that he is not affected by a gift made by his 

father before he was born. The plaintiff- 
respondent is not represented in this Court 
but this may b?. because he recognises the 
impossibility of upholding the Divisional 
Court’s decree, which is based on assumption 
entirely opposed to the evidence on record. 

It should be observed to begin with that 
the gift of 1893 was a very reasonable 
transaction. Plaintiff’s father, Ahmad Bakhsh, 
was at the time sunless, plaintiff being 
born only in 190;l The donees are the 
sister’s sons of Ahmad Bakhsh, and one 
of them is also his daughter’s son. The 
gift covers half the area of a well of which 
Ahmad Bakhsh had become the sole proprietor 


by 1895. He himself brought an unsuccesafal 
suit- to get the gift set aside in 1906, and 
it was on the failure of that suit in two 
Courts that the present collusive suit 
wa.s instituted on behalf of his minor son 
in ly07. 

The lower Appellate Court’s finding abont 
the original acquisition of the well ignores 
the Settlement record entries of the I8S0 
Settlement. The well was then shown as 
held on 50 shares as follows: — 

f 2 daughters of 
Farid 6 shares. 
2 sons of Sardar 
Khan 24 shares. 


Bahadar Khan 20 shares. 

3ye do not know under what circumstance 
the entire well subsequently came to be 
owned by Ahmad Bakhsh, bub apparently 
the remaining sharers have since died out. 
The essential point is that the detail of shares 
in the 1880 record distinctly negatives the 
assumption that the well can have been 
acquired by the remote ancestor Farid Khan, 
and goes to support both the findings of the 
Munsif. 

From the Sadar Kanungo’s evidence of 
17th January 1908, it appears to be not known 
how Bahadur Khan’s name had been cut out 
of the record after 1880, but this may be due 
to partition. Any how he was alive in 
1907 and gave evidence in the case which 
does not support plaintiff. 


We take it that in 1895 Ahmad Bakhsh 
was perfectly competent to make this gift 
both by custom and Muhammadan Law, and 
there was no one then alive who could res¬ 
train him even by Customary Law. 

Bahadur Khan did not, in fact, attempt to 
contest the gift, and there is no reason why 
the arrangement should be interfered with 
merely because a son has been born to Ahmad 
Bakhsh many years later. 

The appeal is accepted. The decree of 
the lower Appellate Court is reversed and that 
of the Munsif, dismissing plaintiff’s suit, is 
restored, but as it is undesirable to accentuate 
this foolish family dispute, we direct that 
the parties shall pay their own costs through¬ 
out, so as to avoid farther cause of friction. 

Appsal accepted. 
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CHATRAPAT DUGAR V, KHARAJ SINGH. 

CALCUTTA HIGH COuRT. 

Privy Council Application No. 23 op 1912. 

March 11, 1913. 

Present: —Sir Lawrence Jenkins, Kr., 

Chief Justice, and Mr. Justice MuUick. 
CHATRAPAT DUGAR— Applicant 

versus 

KHARAJ SINGH,— Opposite Party. 

Provincud Insolvency .-Ic^ (III of 1907), ss. 15. 40, 47 
■-Letters Pcrtcnt, cl. SO-Civil Procedure Code (.kl P 
of 190S). *■. 109 (t*) — Insolver^y, npfdicfi^ion for — Di.<~ 
}nissal of npphcation—Appeul to Iliyh Court --Disjnis-i'il 
under Order XLl, rule 11 of Civil Procedure Code. I90'i 
— Debts and assets exceeding ten thousand rupees —Sub^ 
slantial questi07i oj law—Fif case for appeal to Privy 
Council—Privy Council appeal. 

A petition was presented to a District Jud^o under 
tho Provincial Insolvency Act prayiii" that tho appli¬ 
cant bo adjudj^ed an insolvent, but tho petition was 
dismissed. Tlio petitioner a{)poaled to tho IliffU 
Court, but his appeal was dismisseil under Order 
XLI, rulo 11 of tho Civil Procedure Code. Ho then 
applied for leave to appeal to Ills Majesty in (’onncil. 
Hio assets and tlio debts exceeded ton tliousand 
rupees, aud tho question was wliether haviiiij regard 
to tho provisions of section 15 of tlie Act tho District 
Jud^?e was competent to dismiss tho petition. 

Held, that tho question was a substantial iiuestion of 
law, and that tho case camo within section 10!) (c) 
of tho Civil Procedure Codo and, therefore, ought to 
bo certitiod as a lit caso for appeal to tho Privy 
Council. 

Application for leave to appeal to the 
Privy Council from the order of Ju.stice Sir 
Cecil Brett, Kt., and Mr. Justice Sharfuddin, 
dated April 12th, 1912, under Order 

XLI, rule 11 of the Civil Procedure Code 
of 1908. 

Dr. Rash Behary Ohose, Babus Tlemendra 
Nath Sen and Sachchidannnd Ouptiy for the 
Petitioner. 

Babes Ram Chandra Majumdar, Sarat 
Kumar Mitra and Hnrihar Prasad Singh, for 
the Opposite Party. 

JUDGMENT,—-This is an application for 
leave to appeal to His Majesty in Council. 

I'he applicant presented a petition under 
the Provincial Insolvency Act praying to be 
adjudged an insolvent, but bis petition was 
dismissed. Prom tliis order of dismissal an 
appeal was preferred to the Hiorb Court, 
bub lus appeal was dismissed under Order 
XLI, rule 11. There was an application for 
review, but that was refused, and it is in 
these circumstances that the present appli¬ 
cation has been made for leave to appeal to 
His Majesty in Council. 

The first point we have to consider is 
whether an appeal lies. 


The right of appeal from the High Court 
to the Privy Council rests on clause 39 of the 
Letters Patent, and this is elaborated in the 
Code of Civil Procedure. Section 109 of the 
Code provides that subject to such rules 
as may from time to time be made by His 
Majesty in Council regarding appeals from 
the Courts of British India and to the 
provisions liereinafter contained, an appeal 
shall lie to His Majesty in Council, (a) from 
any decree or final order passed on appeal 
by a High Court or by any other Court of 
final appellate jurisdiction, (b) from any 
decree or final order passed by a High 
Court ill the exercise of original (hvil juris- 
diebioD; and (c) from any decree or order, 
when tlie case, as hereinafter proviJod, is 
certified to be a fit one for appeal to His 
Majesty in Council.” 

Section 110 deals with cases mentioned 
in clauses (a) and (b) of section 109 and 
provides that in those eases tlie amount or 
value of the subject-matter must be as therein 
stated, and where the decree or final order 
alGrms the decision of tli© Court immediately 
below the Court passing such decree or final 
order, tlie appeal must involve some sub¬ 
stantial question of law. 

Tlie procedure is laid down in Order XLIV. 
Rule (3) of that Order provides that “Every 
petition shall state the grounds of appeal and 
pray for a certificate either that, as regards 
amount or value and nature, the case fulfils 
the requirements of section 110 or that it is 
otherwise a fit one for appeal to His Majesty 
iu Council”. 

In the present case, we are told that the 
assets are expected to be five lacs or so and 
the creditors represent an indebtedness very 
much in excess of that. That is accepted on 
both .sides as substantially representing the 
actual state of afilairs. 

It is said that we have no power to grant 
leave, because nj provision for appeal to the 
Privy Council is contained iu the Insolvency 
Act, and it is urged that sections 40 and 47 
of that Act, if any thing, negative this right 
of appeal. Bub I d) not so read the Insol¬ 
vency Act. In my opinion by that Act there 
was no intention to interfere with any right 
of appeal to the Privy Council tliat might 
otherwise exist and thi.s is a case which 
comes clearly withiu the provi.sions of the 
Letters Patent and of section 109 of the 
Code. The only question is whether this is 
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a CAse which can properly b? certified fco be 
a fit one for appeal to Hie Miiesty in Conncil 
[_Tk9 Bo-iibaf/ Rur/Ti'ih Crading Oonpiny v. 
Dorabji (1).] It lias been sagrgested before us 
on the part of the respondents that there has 
been an abuse of the process of the Court, 
and the learned Judge of the District so 
held. But there is no express decision by 
the High Court to that effect because the 
appeal was dismissed under Order XLI, 
rule 11, and where this is done the evidence 
is not considered but merely the judgment 
under appeal, more than that we are assured 
by the learned Pleader, who appears for the ap¬ 
plicant and who sought to have the appeal to 
the High Court admitted, that this is what 
actually occurred in this case. Therefore, 
it cannot bs said that there is any concurrent 
finding that there was an abuse of the pro¬ 
cess of the Court. 

Moreover, I think this is a case where a 
substantial question of law arises as to whe¬ 
ther it was within the orapetence of the 
District Judge to dismiss the application as 
he did, hav^ing regard to the provisions of 
section 15 of the Provincial Insolvency Act. 
In my opinion, therefore, this is a case which 
comes within section 109 fc) of the Code of 
Civil Procedure, and we ought, therefore, to 
certify that this cise n a fib one for appeal to 
His Majesty in Council under section 109 (c). 

Let a certificate be issued accordingly. 

(1) 27 13. 4!.5i o Bom. U R. 348. 


PUNJAB CIIIEP COURT. 

Civil Revision PErmoN No. 2401- of 1911. 

April 1, 1913. 

Present: —Justice Sir Frederick Robertson, Kt. 
LEHNA S NGH —Plaintiff—Petitioner 

tersu8 

AHMAD DIN and others—Defendants 

— RESrO.SDENTS. 

Eeuicnce — Cniifrart to s-ipphjhricks^Rcccipt of bricks 
’^Promise to pay—Pro-note • Evidewe of the sxtpphj 
of bricks coen when dicmn'int inadmissible for waxU 
of stamp, 

A ooutract was eiitorod into between the parties for 
the supply of bricks to bo supplied from time to time. 
Each time a supply was made, a priated form, evi¬ 
dently used for various purposes, was sent by the 
plaintiff to be signed by the defendant obviously as a 
receipt for the bricks. The form showed the amount 
of bricks supplied, rate to be charged, and the sum 


chargeable. The signature of the defendant was 
immediately under the total of bricks supplied, and 
lower down iu the document the words “qimat indnl- 
t'l^ab add kardnnga" were written in Persian. The 
document was unstamped: 

Held, that the document was not a pro-note, bub a 
mere receipt for bricks. 

lhat even in case of inadmissibility of the docu¬ 
ment for want of stamp the plaintiff was entitled to 
prove the supply of bricks and the amount due in 
payment therefor alixinde. 

Ill interpreting documents of the kind which clearly 
are not intended to be pro-notes, the intention of 
the parties and all particulars connected with the 
transaction must be considered. 

Petition, under section 70 (1) (a) of Act 
XVlll of 1834, as amended by Act XXV^ of 
1899, for revision of the order of the 
Divisional Judge, Gujranwalaat Lahore, dated 
the 1st June 1911, confirming that of the 
Munsif. 1st class, Gujranwala, dated the 16bh 
May 1910, decreeing plaintiff's claim in part. 

Mr. Gokal tjhand Naurang^ for the Petition¬ 
er. 

Mr. Pestonii Dadabhai^ for the Respondents. 

JUDGMENT.—The first point to notice 
here is that the petition is under section 70 
(1) (6) and has merely been entered under 
section 70 (1) (a) by a clerical error, and 
involves a point of law interpretation of 
which requires consideration. 

The claim of the appellant has been dis¬ 
missed by the learned Divisional Judge on 
a parely technical defence. 

It has been held by him that the docu¬ 
ments upon which the suit is said to have 
been filed must, as regards some of them at 
least, be considered to be promissory-notes 
and as these have not been stamped and the 
law does not permit of a stamp to be made 
good afterwards it is held that they are not 
admissible in evidence and, consequently, the 
suit npon them must fail. It has also been 
held that there was no separate contract 
apart from these pro-notes which would 
entitle the plaintiff to give evidence as ^ 
his claim. 

I now proceed to consider these two 
points in order. The first point we have to 
remember is that this is extremely a techni¬ 
cal defenos and that, as a matter of fact, the 
person who should have put on the receipt 
stamp for one anna, if one was necessary, 
was the defendant and he is in fact taking 
advantage of his own tort in patting forward 
the defence which he has. It is true that the 
provisions of law are so strict in regard to 
the admission of doouments of this 
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which are nofc stamped that it is not possible 
for me to accept such a plea, but at the same 
time it is to be remembered that equities are 
against him and the law should certainly not 
be strained in his favour. From the facts of 
the case it appears that a contract was entered 
into between the parties for the supply of 
bricks. These bricks were supplied from 
time to time. The real contract between the 
parties, therefore, was not a transaction on a 
pro-note at all. It was not a question of 
mere supply of bricks upon payment straight 
off by pro-notes, or the loan of money upon 
pro-notes, it was a question of the supply of 
bricks from time to time, of which account 
was taken, and of which the total aura due 
was hnally claimed. Each time the supply 
of bricks was made a document was sent by 
the plaintiff to be signed by the recipient, 
obviously as a receipt for the bricks. It is 
quite clear from the nature of the trans¬ 
actions which went on that whatever techni¬ 
cally may be held to be the legal nature of 
these documents taken per se it was never 
contemplated by either side that pro-notea 
should be taken, but simply that a receipt for 
the supply of goods, as acknowledgment 
should be given. 

I will consider the documents seriatitn. P. 2 
shows the amount of bricks supplied rate 
to be charged and the sum chargeable. The 
signature of the defendant is immediately 
under the total of bricks supplied. It is true 
that lower down in the document the words 
tnduUalah ada kardunga "written iu 
Persian and, no doubt, it may be held that a 
document may be signed on any portion of 
its surface. In interpreting documents of 
this kind which are not clearly intended to 
be pro notes we have to consider the inten¬ 
tion of the parties and all particulars con¬ 
nected with the transaction and it appears to 
be clear that the intention of the person who 
signed these receipts under the statement of 
the amount of bricks supplied was to admit 
the receipt of these bricks and nothing more. 
It is a mere printed form evidently used for 
various purposes and probably was used for 
this particular purpose as being ready to 
hand. P. 3 is of precisely the same nature 
and the signature is immediately below the 
entry of the amount of bricks supplied; and 
so in the case of P. 4. 

In P. 5 the column under the amount 
of bricks supplied is ffUed up with the words 


written by the sender and here, consequently, 
we find that the signature of the recipient is 
below the word ^'induUulab." 

In P. 7 again, as before, we find the 
signature immediately below the entry giving 
the amount of bricks supplied. On this 
receipt at the bottom of the words iu English 
are printed: “I promise to pay on demand.” 
At the top of the document we find the 
words ‘ Received bricks or other materials 
from Bhai Lehna Singh”. This shows clearly 
what nature of the document was intended 
to be and we also find below “Received the 
above-mentioned things through...” The blank 
evidently was intended to be filled iu with 
the name of the carrier. It is perfectly clear 
that this is not a form a pro-note is usually 
drawn upon and nothing points to the con¬ 
clusion that these forms were intended to be 
used as such. In this case they were used as 
carter’s receipts. What probably suggested 
the defendant to put up this defence is 
that the Pleader who drew up the 
plaint spoke of the cause of action as arising 
from the date on which these documents were 
written which, of course, were the dates also 
on which the goods were supplied. The 
receipts are not even all in precisely the same 
form. So much for the documents themselves 
which I hold not to be pro-notes within the 
meaning of the Act. lb is true that they are 
on printed forms which by some stretch 
might be held to enne under section 4 
withiit the strict definition of pro-notes but 
it is perfectly obvious that, as a matter of 
fact, these printed forms were used because 
they were at hand and convenient and neither 
party understood or intended them to be 
pro-notes. 

As regards the second point it is quite 
clear that the pro-notes did not form a sepa¬ 
rate transaction involving only the exoontion 
of the prD-note immediately upon the receipt 
of money or goods. It is quite clear that 
the real transaction was a contract to suooly 
bricks. This contract had been entered uito 
and the order for delivery given long before 
any pro-notes were executed or thought of and 
in compliance with that contract the supply 
of bricks was made; and as each supply was 
made a receipt was taken on a printed form. 
Even ir it were held that tho.se receipts 
were pro-notes and not admissible it is to my 
mind quite qlear that the plaintiff is putitled 
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to prove the supply of 1,ricks and the amount 
due in payment of those bricks aliunde 

I consequently, accept the appeal, set aside 
Jiidgment of the lower Appellate Court 
and return the case for decision on its merits 
with reference to the above remarks in 

wnii:;rd."^^ 

Costs to be costs in the proceedings. 

Appeal accepted-. Case remanded. 


PUNJAB CHIEF COURT 
Cim, Revision Petition No. 2037 op 1911 
_ April 8, 191,3. 

Prrsent.._Sir Arthur Reid Rt Ch;.,f T j 

‘HAL-Plaintifp—Petitioner 

,, versus 

Musammat RAHNl and othebs-Depenpanti 

*T- -A A- A -°E8P0NDCNT3. 

apieceofcnrelStg^orru^ file 

of'^:e';,eert‘i:b:mo,f'‘:::l;' sir 11"‘",°"'"’ 

theporiod of limitation'iimler sect on 5 of thof 

tion Act, rx of 1908. S’cction o of the Lnuita 

O. v.'C., 22 P. R. 1903; 91 P L I? lom <• 
and distin-uiahed. ^ K- 1903, referred U 

xvm7f’i7A ""('’) of Act 

nll'Xf -it’iorof”re'^;tdt t^^thVY 

1911, confirming that of the Subordinate 

^ndge, Lahore, dated the 27th October 1910 
diemissiDg the claim ’ 

PeH W. f- ‘f>e 

?um M Fa^'^PODdents. 
JUDGJIENT. — Prmoimo Kumari B.bi v. 

Ram Chandra Smgha (1) „nd Wahid Nur 
Khan V Bagdad Khan (2) have been 
mted for the petitioner, and 0. v. 0. (3) and 
Musarnmat Masum Begam v. iladun Mohan 
Lall y4) for the respondents. Counsel for 

(1) 17 Ind. Cas 156; 17 C. L. J 66 
{2) A. W. N. (1897) 16. 

13) 22 r. R. 1903; 91 R. L. R. )903 
(4) 9 Ind. Cas. 222; 8 P. W. R. 1911 
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petitioner contended that the copy of the 
record of the evidence of a witness mistaken 
in the hurry of the moment for the decree, 
mierht well have been mistaken for a decree 
and bore a one rupee Court-fee stamp, such 
as would be borne by a copy of a decree, the 
stamp being signed (for cancellation) by the 
clerk of the Lahore Divisional Court and 
dated by him 16-12-1910” the date on which 

the appeal was 6!ed in the Divisional Court. 
The Clerk of Court noted that the appeal was 
within limitation and bore a Court-fee stamp 
of Rs. 80. He did not note that a copy of 
the decree had not been 61ed. The decree 
was dated 27th October 1910 and the appeal 
was filed on the 16th December 1910. 

Had the clerk noted the absence of a copy 
of the decree there would have been ample 
time to file it within limitation. The absence 
was not noticed until Isfc August 1911, and 
on that date Counsel for the appellant prayed 
for extension of the period of limitation under 
section 5 of the Act. 

The Division Bench of this Court, whose, 
judgment is reported as ^fH$‘lrmnat Masum 
Begam v. Madan Mohan Lall'XAs)^ did not hold 
that the period of limitation could nob under 
any circumstances be extended under section 
5 of the Limitation Act but said: ''We do nob 
think that any special ground for our in¬ 
terfering with the ordinary rules of limita¬ 
tion has been made out.” A memorandum 
of appeal and copy of the judgment of the 
Court below had been filed and no copy of 
that Court’s decree had been filed. The 
omission was promptly discovered and point¬ 
ed out by the Court oflBce and a copy of the 
decree was obtained and filed after limitation 
had expired. Here a copy of the decree was 
in Counsel’s possession, but by a piece of 
great carelessness a copy of a deposition was 
filed in its place. There was also great care¬ 
lessness on the part of the Clerk of the Court, 
who should have noted that the copy filed 
was not of a decree. 

G. V. C. (3) appears at first sight to be 
more in the respondents’ favour but the 
judgment does not, in my opinion, lay down 
the rule that section 5 of the Limitation 
Act is under no circumstance applicable 
to cases in which a copy of the decree 
appealed from has not been filed within 
limitation. 

Nothing purporting or believed to be a 
copy of the decree had been filed with 
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the meraorandum of appeal and neither 
ignorance of the law nor mistake was 
pleaded. Counsel merely fell back on sec¬ 
tion 5 of the Limitation Act as a means 
of evading limitation and the Court held 
that to grant his prayer '*would simply be 
to cancel section 541, Civil Procedure Code.” 
I understand the meaning of the judgment 
to be that extension of the period of limita¬ 
tion without adequate cause could not be 
granted. 

The facts differed very widely from those 
of the present case and the lower Appellate 
Court should have allowed the copy of the 
decree to be filed and should have extended 
the period of limitation under section 5 
of the Limitation Act. 

For these reasons 1 allow this application, 
set aside the decree of the lower Appellate 
Court and, under Order XLI, rule 23 of 
the Code of Civil Procedure, remand the 
appeal for decision on the merits. 

Costs of this Court will be costs in the 
cause. 

Application alloaed. 


PUNJAB CHIEF COURT. 

CivfL Revision Petition No. 2421 op 1911. 

March 20, 1913. 

Present: —Mr. Justice Rattigau. 

^Seth BABU LAL and others—Decree- 

holders— Petitioners 
versus 

Pandit SUfCH DEO SINGH and others 
—Judgment DEuroRs — Respondents. 

Civil Procedure (Act r of 1908^, «. 151 — 

Execution of decree—Auction sale set aside—Power of 
Court to order refuntl of inonctj paid hy auction-pur¬ 
chaser—Zuhseqnent agreement between decree-holder an L 
auction-purchaser—ifo bar. 

Wlioro ill o.Kccution of docreo an auction salo is 
sot aside, tho executing Court is competent under 
section 151, Civil Procedure Code, 1908, to direct tho 
decree-holder to refund tho money paid to him 
through tho Court by the nuction-purchnser; tho 
Court would not bo debarred from doing so simply 
beeauBO tho ilecrco-holdor set up a Bubsequont agree¬ 
ment between himself and tho auction-purcliaser, 
which tho latter lepudiated. 

Petition, under section 70 (a) of Act Xmi 
of 1884 as ameraded by Act XXV of 1899, 
for revision of the order of the Divisional 
Judge, Delhi Division, dated the 7th July 
1911, confirming that of the Subordi¬ 
nate Judge, 2Dd class, Delhi, dated the 


31st March 1911, ordering the decree-holders 
to pay into Court the sum of Rs. 167-4 by 
the 15th of April 1911. 

Mr. Santariarn, for the Petitioners. 

Lala Gopal Chand, for the Respondents 

JUDGMENT.—I have no hesitation in 
agreeing with the Divisional Judge that no 
appeal lie.s from the order of the Munsif, as 
section 47, Civil Procedure Code, clearly does 
not apply. 

It is contended, however, that the Munsif 
had no jurisdiction to call upon the decree- 
holder to refund the money which had been 
paid to liim, through the Court by the 
auction-purchaser. In my opinion section 
151, Civil Procedure Code, gave the Court 
full authority to direct tlie decree-holder t^ 
refund the money once the auction sale 
was set aside, and I cannot agree tliat the 
Court should have referred the auction- 
purchaser to a regular suit, simply because 
the decree-holder alleged that after pay¬ 
ment of the money to him, the auction-pur¬ 
chaser had agreed to accept Rs. 743 from 
liim instead of the balance of Rs. 910. The 
a action-purchaser states that he is not bound 
by that agreement as the facts were mis¬ 
represented to him hj the decree'holder and 
the Munsif finds that such was the case, but 
be this allegation right or wrong, I cannot 
agree that the executing Court is debarred 
from calling upon the decree-holder to re¬ 
fund money paid to him simply because*" he 
sets up a subsequent agreement between 
himself and the auction-purchaser, which 
the latter repudiates. It appears to me 
that all that the executing Court in such a 
case has to look to is that money has been 
paid through its agency upon a consideration 
which has admittedly failed, and that it has 
inherent power to compel a refund of such 
money to the person who paid it into Court. 
If the decree-holder has a cause of ac:ion 
based on the compromise, it is open to him 
to sue the auction-purchaser upon but 
I cannot see that the execuMng Court has 
any concern with that dispute, or thac the 
proper course for it to adopt is to refer 
the auction-piirchaser to the expense and 
trouble of a regular suit. I accordingly reject 
the petition with costs. 

Petition rejected. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1166 op 1911. 

January 10, 1913. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

YEDDAMAPUDT LAKSHMI NARA- 

SIMHA ROW— Plaintiff—Appellant 

V6TSUS 

REPALLI SITARAMASWAMI AND OTHERS 
—Defendants—Respondents. 

Inamclar — Presumption of grant of melvaram only — 
liot in possession —Suit for ejectment of occupant — 
Ihirden of proof —xMelvarain and Kudivaram rights — 
Grant hy Government or by zemindar—TFnsfe land — 
Madras Estates Land Act (I of 190HJ—Suits instituted 
before the Act came into force—No exchange of pattas 
and Tnucliilikas. 

Whore an Inamdar is not in possession and ho 
seeks to eject tiio person who is, it would lie on 
him to show that botli tlie melvaratn and kudivaram 
rights are vested in liim on the ground that he was 
in occupation when the inain was granted. 

It is immaterial whether the grant of the inam is 
by the Government or by the zemindar. 

The pre.sumption that melvaram right alone was 
granted applies ns well to grants made by the Govern* 
raent as to grants by the zemindar. 

In the case of waste lands, however, the inamdar 
can ask the Court to hold that the ianm consisted of 
the entire right in the property, if ho can show that 
the lands were waste at the time of the grant. 

A suit instituted before the Estates Laud Act came 
into force without exchange of pattas and muchilikas 
or a tender of pitta cannot bo maintained, though the 
trial is after the passing of the Act. 

Second appeal from the decree of the 
Court of the Temporary Sub-Judge of 
Masulipatam, preferred against that of the 
District Muusifof Gudivada, in 0. S. No 331 
of 1905. 

Mr. S. Srimvasa Aiyangar, for the Appel¬ 
lant. 

Mr. F. Rama Doss, for the Respondents. 

JUDGMENT.—The plaintiff in this case 
is the mokhasadar of Viravalli in the old 
zemindari of Nuzvid, and the suit is to eject 
certain ryots from the lands of which they 
are in occupation. The question for decision 
raised in the issues is whether the defendants 
have the right of cccupancy in the lands. 
The District Munsif came to the conclusion 
that the plaintiff was entitled to eject the 
defendants. The Subordinate Judge arrived 
at a different conclusion. The first poiot 
raised in second appeal is that there is no 
presumption in cases like this that the occupy¬ 
ing ryots have a permanent right in the lands 
in their possession. The argument is that 
the presumption that an inamdar has only 


a melvaram right applies only to the case 
of mams granted by a zemindar^ and chiefly 
to the cases of small plots of land which con¬ 
stitute minor inams. The finding in this case 
is that the mokhasa was granted by a zemindar 
of Nuzvid. The inam register has not been 
brought to our notice. We are unable to say 
that the Subordinate Judge was wrong in say* 
ingthat it was a Nuzvid zemindar granted 
the mohhnsa originally. But assuming that 
this was not the case we do not think that 
that would make any difference. 

It is contended by Mr. S. Srinivasa 
Aiyangar, the learned Vakil for appellant, 
that the reason for presuming that an inamdar 
has only the melvaram right a.s laid down 
in the cases is that zemindars were only 
farmers of revenue, and that the Govern- 
meat did not grant to them absolutely 
the land included in their zemindaris in 
consideration of the services which were 
usually rendered by them and that, therefore, 
a grant of an inam by the zemindar could 
not include the occupancy right in the land. 
In the case of grants made by zemindars this 
would, no doubf, be the reason for holding that 
an mam does not include the kudivaram 
right in the land. Where a grant is made 
by the Government the presumption still 
would be that it intended to grant only the 
right of the State in the land, which prima 
facie could only be the melvaram interest 
or the right to land revenue. An «nam, no 
doubt, may be granted to a person in occapa- 
tion of the land. But the inam itself would 
still be only the melvaram right though in 
consequence of the grant the melvaram and 
the kudivaram rights might become vested in 
the same person. Where the inamdar is not 
the person in possession and he seeks to eject 
the occupant, it would lie on him to show 
that both the melvaram and kudivaram 
rights are vested in him on the ground that 
he was in occupation when the I'nam was 
granted. We cannot uphold the contention 
that the presumption that the melvaram 
right alone was granted would not apply to 
grants made by the Government, The pre¬ 
sumption is that the Government did not 
intend to deal with the rights of the occu¬ 
pants and that they intended to grant 
only the right of the State in the land- 
Such right is ordinarily only the right to the 
laud revenue. 

It might, no doubt, be otherwise in Ibe 
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case of waste lands. Bat it lies on the 
inamdciT to show that the lands were waste 
at the time of the grant before he can ask 
the Court to hold that the inam consisted 
of the entire right in the property. We must, 
therefore, hold that the Subordinate Judge 
was right in throwing on the plaintiff the 
onus of proving his right to eject the 
defendants. And, in fact, it was conceded 
before the Subordinate Judge that tlie 
plaintiff must bear the onus of proof in the 
case. 

Tlie learned Vakil for tlie appellant has 
dealt very fully with the judgment of the 
Subordinate Judge and criticised the reasons 
given for the conclusion he arrived at. 
!n fact he has threshed out the points arising 
in the case so fully that we have not 
considered it necessary to hear the respond* 
ents* Vakil. It is unnecessary to deal with 
his arguments in detail as the points raised 
by him all relate to the appreciation of 
evidence. 

The Subordinate Judge has considered 
every one of the matters adverted to at the 
arguments. It may be conceded that the 
plaintiff proved several facts wliich required 
an explanation from the defendants. But 
we are unable to say that there is any error 
of law in the manner in which the Sub¬ 
ordinate Judge has dealt with those facts. 
We must, therefore, decline to interfere with 
his fiiidinge and dismiss the second appeal 
with costs. 

The respondents have presented a memo¬ 
randum of objections objecting to the decree 
in the plaintiff’s favour for rent for five 
years. The suit was instituted before the 
E.states Tjand Act came into force and 
admittedly there was no exchange of pattas 
and muchilikas or a tender of patta to the 
defendants. The suit is, therefore, clearly 
unsustainable. The decree for rent, must, 
therefore, be set aside. The suit must be 
dismissed with costs in its entirety; and 
tlie respondents are entitled to their costs 
throughout on the memorandum of objections. 

Decree set nsule. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 786 of 1909. 

December 7, 1912. 

Present :—Sir Arthur Reid, Rt., Chief 
Judge, and Mr. Justice Robertson. 
NANDA SINGH and otfiers—Plaintiffs— 

Appellants 

versus 

KHETA AND OTHEKS—Defendants— 

Respondents. 

Custom— Succession—Object of khanaclamadi— 
Daughter dying without Klianadamatl succeed¬ 

ing and marrying another wife—Step-sons' incompeiency 
to succeed —Property, whether reverts to the daughter's 
blood relations. 

The custom of khanadamadi ill cases where it ob¬ 
tains is designed to benctit the daughter and her issue. 

On the death of a daughter, leaving no issue, the 
khanadamad succeeds to the property of her father for 
life on the equivalent of a widow’s estate, and on his 
death the property revcM'ts to tho daughter's blood 
relations; his sons by another wifo have no locus 
standi to claim it. 

Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the 22ad April 1909, confirming that of tho 
Subordinate Judge, let class, Ferozepore, 
dated the 30th June 1903, dismissing the 

clai m. 

The Hon’ble K. B. Mr. Mukatnmad Shafi^ 
for the Appellaufs. 

Mr. Harris, for the Respondents. 

JUDGMENT.—The facts of this case are 
very simple and yet they have led to a curious 
misapprehension on the part of both tho 
lower Courts. 

The pedigree-table below shows the rela¬ 
tionship and connection of the parties; — 


Phulla Singh, 



Billa Singh, Pela Singh, 

Musainmat Uumon, died childless 
married Kliarku married another wife. 



Kheta. Bela. Uarnaman. 

The descendants of Billa Singh are the 
plaintiffs, and the three sons of Kharku 
by a different wife, who are no blood relations 
of Musnrnmot Ramon, and through her of 
Bela Singh and PhuUa Singh, are the 
defendants. It is proved, and admitted on 
all hands that Musammai Ramon and 
Kharku were allowed to succeed to Bela 
Singh’s property under the custom of khana~ 
damadiy'* Kharku being a resident spn-in^ 



442 


INDIAN OASES. 


KARSAN SADA8HIV PATIL t’. OATLU 8HI7AJI FTTILL. 


[1913 


tbis wa.9 also docidsd in a rsg^ular 
8ait. It is also clearly established by 
autborify and admitted, that the custom 
of lihanadainadi is designed to bene6t 
the daughter and her issue in cases 
where it obtains. Kharka was not an 
adopted son, merely a resident son-in-law. 
}\du8'im'fn(it Ramon died many years ago 
and Kharku succeeded to the property for 
life on the equivalent of a widow’s estate. 
Musammat Ramon left no issue, male or 
female, and on Kharku’s death it appears 
to us obvious that the property must revert 
by Inheritance to her own blood relations 
Kharku was not her heir” by law or custom 
for anything beyond a life-estate, and it is 
clear that if he were not her full heir, 
the sons of Kharku, by another woman, can 
have no right to succeed to their step-mother’s 
pioperty. The question is one of simple 
inheritance, not one of adoption or gift, or 
reversion to the heirs of the donor; it is one 
of inheritance to ^iusammU Ramon on the 
termination of her husband’s life-estate and 
we know of no rule of law or equity which 
prefers her step-sons to her blood relations in 
such a case. The appeal is accordingly 
accepted, and the claim is decreed with costs. 

Afpeal accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 664 ok 1911. 

November 21, 1912. 

—Sir Basil Scott, Kt , Chief Justice, 
and Justice Sir N, G. Chandavarkar, Kt 
KARSAN SAOASHIV PATIL 

AND ANOTHER— PlaINTIPFS —APPELLANTS 

versus 

GATLU SHIVAJI PATIL anu others_ 

Dspendant.4—Respondents. 

Bombay Ahkari Act (7 of lb7SJ, s. 43—License^ 
Condition prohibiting sale or transjer—Partnership 
—Admitting partner in bnsiness—Contract Act (IXof 
1872), s 23. 

A. obtained a license to sell liquor under the 
provisions of the liombay Abkari Act. One of the con- 
ditions of the license was that he would not sell 
transfer or sub-let his right to sell liquor. He* 
fubsequently, joined as a partner in the business! 
and was sued by him for an account of the partnership 
and for recovery of what might be found duo to him: 

Held, that the contract of partnership was not 
forbidden by law or opposed to the policy of the 
Excise Act. 


The omission of all reference to the question of snb« 
lotting a part of the right to vend liquor or to 
admit partners in the business in the form 
of license sanctioned by Government in 1903 
points to the inference that the Abkari Authorities 
have decided not to prohibit the taking in of other per¬ 
sons into partnership in the profits derived from the 
selling of liquor under an Abkari license. 

Second appeal from the decision of the 
District Judge of Khandesh, at Dhnlia, in 
Appeal No. 262 of 1909, 

Mr. Z>. /I. Khare^ (with him Mr. P. D, 
Bhide)^ for the Appellants. 

Mr. Coyaiee, (with him Mr. P. B, 

Skingne)^ for the Respondents. 

JUDGMKNT.—This suit was instituted 
by the plaintiffs for an account of what 
was due upon a partnership between them 
and the defendants in respect of a certain 
liquor-selling business. 

The business of selling liquor in the 
Bombay Presidency is regulated by the 
provisions of the Abkari Act, Bombay Act 
V of 1878, It is provided by section 16 
that except as is hereinafter otherwise 
provided, no liquor and no intoxioatiog 
drug shall be sold without a license or 
pass from the Collector.” Section 43 
imposes penalties upon whomsoever in 
contravention of the Act or of any rale 
or order made under the Act or of any 
license obtained under the Act sells liquor. 

Now the license under the Act was ob¬ 
tained by the defendant No. 1. It has 
many conditions expressed in it but the 
only material one for the purpose of this 
suit is condition No. 19 which provides: — 
The licensee shall not sell, transfer to 
any person or sub-let his right to sell 
country liquor obtained under the license, 
and shall enter into no kahulayat or 
agreement for the exercise of the said 
right which, iu the opinion of the Collector, 
is in the nature cf a sub-lease.” By the 
preamble of the license the licensee was 
given, subject to the conditions expressed, 
subsequeufly, an exclusive right to sell 
country liquor in the shop at Nawapur or in 
the group or groups of shops mentioned in 
schedule B for a period of one year from 
the let of April 1904. 

The learned District Judge has not gone 
into the question which was decided by 
the Subordinate Judge whether a partner¬ 
ship agreement bad actually been concluded. 

The Subordinate Judge thought on the 
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evidence that he must hold that a 
partnership agreement had not been 
concladed. But the District Judge thought 
it was sufficient to deal with the question 
of the legality of the agreement, assuming 
it to be in existence, and he has come to 
the conclusion that the contract for 
partnership would he forbidden by law and 
opposed to the policy and general tenor of 
the Act and, therefore, cannot be enforced 
in a Court of law. The first poitit he takes 
is that the preamble shows that the right 
given to sell liquor was a non«transferable 
right, and he points out that section 43 
of the Act and clause 19 of the license 
provide that no licensee shall sell or 
transfer to another’s name or sub let the 
right which he is granted. He says that by 
admitting the plaintiffs as partners the de* 
fendants transferred part of that right to the 
plaintiffs without their obtaining a license to 
sell the liquor. 

The license is presumably granted by 
the Abkari Authorities in order that they 
rasy have control over the person who is 
authorised to sell the liquor and in order 
that the snle of the liquor may not pa^s 
out of his control to unauthorised persons. 
The license with that view prohibits sale, 
transfer or subdettiug of the right. The 
authorities are by no means blind to the 
possibility of partnerships being entered 
into by licensees in which other persons 
may become interested in the sale of liquor. 
In the case of Ilormosji Motahh n v. PeUanii 
Bhnnnhhai (1), the licensees were, by the 
terms of their license, forbidden to take 
partners, and as pointed out by Mr. Justice 
Parsons in O'lneifh Vith'il v. Shripad Ditlob i 
(2), the I5th rule of tlie Abkari Act in 
force in 1895 provided that the lessee was 
not without the previous written permission 
of the Collector to sub-let, in whole or 
in part, the right to vend conterrei up)u 
him by the license or admit persons irito 
his business. 

Now here we have a license sanctioned 
by Government in the year 1903 whic’i 
omits ail reference to the question of sub¬ 
letting a part of the right to vend or of 
admitting partners into the business. What 
conclusion are we to draw ? Are we to 

(1) 12 n. 422. 

(2) 20 13. 603 at p. 672. 


infer that the taking in of partners into 
the business of a licensee is objected to by 
the Abkari Authorities or that it is not P 
It appears to us that the only inference 
must be that the Abkari Authorities have 
decided not to prohibit the taking in of other 
persons into partnership in the profits 
derived from the selling of liquor uuder an 
Abkari license. 

For these reasons we are of opinion 
tliat the decree of the District Judge must 
be set aside. But that does not dispose 
of the case ; for the question still remains 
whether the Subordinate Judge was right 
in holding that there was in fact no 
partnership agreement. It is much to be 
regretted that the District Judge did not 
thoroughly try the case in the first instance 
instead of necessitating an appeal to this 
Court on a point of law aud a remand, 
now that we liave disagreed with his judg¬ 
ment. 

We remand the oase for disposal on 
evidence. 

C )ats to be costs in the appeil in the 
lower Appellate Court. 

Case remanded. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

^IlSCBLLANBOCS FlRST CtVIL APPEAL N 0. 4 OP 

1911. 

June 6, 1912. 

Present: —Mr. Pratt. J. C., aud 
Mr. Crouch, A. J. C. 

IIASSOMAL KALAGHAND and another 

—Appellants 
versus 

Mnnshi KOTUMAL HAi^ARISING — 

R esponoent. 

In»olvent‘deb/or — Trust—Assignment without consent 
of creditors—No trust created—Remuneration of trus¬ 
tee not recoverable until whole work completed — 
Pleader trustee—Appropriating first assets realised as 
his fee— Improper conduct. 

An assignciont to trustees for the benefit of cre¬ 
ditors operates, in the first instance, as a mere re¬ 
vocable mandate to the assignees. No trust is 
created until tlio creditors, or some of them, have as¬ 
sented to the deed. Until such assent is given, 
the assignees are in the position of trustees de son tort. 
Jf tbo debtor bo adjudicated insolvent before the 
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assignees hare been duly cousHtuted trustees, the 
assets immediately vest in the Ollicial Receiver. 

Ordinarily, remuneration is not, recoverable by a 
trustee until all the conditions of the trust deed have 
been fulfilled, that is, until the whole work has been 
completed, and Courts look with disfavour on any 
transaction which has the effect of eating up an estate 
to the direct gain of the trustee. 

It is improper for a Pleader, who is appointed 
trustee under a deed of assignment for benefit of 
creditors, to appropriate the first assets realised as 
his foe, before any creditor has assented to the deed. 

Appeal against the order of the District 
Judge, Hyderabad. 

The Hon ble Mr. Harchandrai Vishindas^ 
for the Appellants. 

JUDGMENT. — In this case, one Khan- 
chand, being very heavily indebted, executed 
on the 2Sth May 1910, a deed whereby he 
assigned all his assets to Messrs. Gopaldas 
and Hassoraal on trust to get in and realise 
the assets and distribute the same among the 
creditors. Messrs. Gopaldas and Hassoraal 
are a firm of Pleaders wiio had acted for some 
years in that capacity for Khanchand, The 
trust provided that they should receive 
Rs. 1,200 as remuneration, and have a lien ou 
the estate f jr that amount. The estate was 
assessed at about Rs. 73,000. No creditor 
assented to the deed, or was even asked to 
assent to it. Messrs. Gopaldas and Hasso- 
mal realised a sum of Rs. 1,200, about, by 
the sale of cloth, and, out of this, appropriated 
Rs. 1,000 as their fee. On the ‘.lifith August, 
a creditor filed an application for Khanchand 
to be declared insolvent. He was duly ad- 
judicated insolvent. Messrs. Gopaldas and 
Hassoraal handed over all assets in their 
possession, and, subsequently, on being so 
ordered by the Court, refunded the Rs. 1,00) 
retained as fee. The only work done by the 

trustees appears to have been the realization 
of the Rs. 1,200, and the despatching and 
receiving of some letters. 

The present appeal is against the order of 
the District Court ordering the refund of Rg. 
1, 000. The appellants, however, do not ask 
for a return of the money, but contend that 
the lower Court has taken an erroneous view 
of the law and has unfairly censured the 

conduct of appellants as unprofessional and 

improper. 

In his order, the learned Judge has found 
that the trust deed was an attempt to delay 
or defeat creditors, that appellants had de¬ 
liberately made themselves parties to an 


attempt to defeat and delay creditors, that 
the deed was void ab initio that theRs. 1,000 
had been wrongly and improperly appro¬ 
priated, and that it would be necessary to 
report Messrs. Gopaldas and Hassomal for 
unprofes.sional conduct. 

An assignment to trustees for the benefit of 
creditors operates, in the first instance, as a 
mere revocable mandate to the assignees. No 
trust is created until the creditors, or some 
of them, have assented to the deed. Until 
such assent has been given, the assignees 
are in the position of trustees de son 
tort. If the debtor be adjudicated in¬ 
solvent before the assignees have been duly 
constituted trustees, the assets immediately 
vest in the Official Receiver, for he can, and 
presumably does, exercise the power of re¬ 
vocation vested in the debtor. Between the 
dale of the execution by the debtor of the 
deed of assignment and the date of adjudi¬ 
cation, the position of the assignees is most 
precarious. They are not fully constituted 
trustees, and have none of the powers con¬ 
ferred in the trustees by the deed, for the 
creditors have not assented to it. Nor, on 
the other baud, have they the same power 
of disposition that the debtor had immedi¬ 
ately before signing the deed. Though, in 
one sense, they are his agents, they are 
nevertheless bound to hold all assets that 
oome to them as if they were trustees, until 
at any rate the deed is duly revoked. Any 
action they may take is at their peril. They 
act purely in anticipation of being eventually 
constituted trustees; if they are never duly 
constituted then their acts are quite un¬ 
authorised. 

lu the present case, a receiving order 
having been made before any creditor had 
assented to the deed, Messrs. Gopaldas and 
Hassomal became immediately liable to hand 
over all assets which had come into their 
hands. The Rs. 1,000, having been paid 
without authority, had to be made good. 
The order of the lower Court was quite 
correct. 

But it does not necessarily follow that 
Messrs. Gopaldas and Hassoraal have been 
guilty of aoy moral misconduct. It fre¬ 
quently happens that, where a trader is heavily 
indebted, it is necessary for the protection 
of his creditors generally that an immediate 
assignment of all assets to a trustee be 
ejected. The resplt of such assignment is to 
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afford temporary protection against attach¬ 
ment in execution. But, though the main 
object of the assignment be to protect the 
interests of the creditors generally, it has 
also as its object, the delaying of any credi¬ 
tor who seeks to gain an advantage over 
others by rushing into Court and obtaining 
a decree. As against such creditor it is 
technically fraudulent; but the assignee is 
not, therefore, guilty of any moral mis¬ 


conduct. 

Where the assignee is a Pleader, and it is 
a terra of the deed of assignment that a 
certain sum, already settled, be paid to him 
as remuneration, out of the first moneys 
realised, the Pleader is in the embarrassing 
poaition of having to decide qua trustee, 
•?vhether or not it is to the interest of the 
beneficiaries generally that his remuneration 
should have first preference. The answer 
must, we think, be always in the negative. 


In the first place, no lawyer trustee can 
properly settle his own remuneration; the 
client should have independent legal advice. 
Again, remuneration is nit, ordinarily, re¬ 
coverable by a trustee until all the condi¬ 
tions of the trust deed have been fulfilled, 
that is until the whole work has been com¬ 
pleted, and Courts look with disfavour on 
any transaction which has the effect of 
eating up an estate to the direct gain of the 
trustee. Any payment made before the 
creditors have assented to the deed, while 
the Pleader is still a trustee de son fort, must, 
of course, under any circumstances, be 
treated as nothing more than a conditional 


appropriation. 


Our opinion, therefore, is that it is impro¬ 
per for a Pleader who is appointed trustee 
under a deed of assignment for benefit of 
creditors, to appropriate the first assets 
realised as his fee, before any creditor has 
assented to the deed. But as, in the present 
case, there is reason to suppose that Messrs. 
Gopaldas and Hassomal had every intention 
of duly earning their fee, which was not 
unreasonable high, having regard to the 
value of the estate and work to be done, and 
as they frankly disclosed the payment in the 
accounts submitted to the Official Receiver, 
and put the amount at the disposal of the 
Court as soon as they were called on to do 
80 , we do not consider that the matter de¬ 
mands further notice. 


We must confirm the order of the lower 
Court. No order as to osts is necessary. 

Order ccnjirmed. 


ATiLlHABAD HIGH COURT. 

Second Civil Appevl No. 793 op 1912. 

April 2, 1913. 

Present :—Justice Sir Henry Griffin, Kt., and 

Mr. Justice Ryves. 

ABID HUSAIN and others—Plaintiffs— 

Appellants 

versus 

ASGHAR HUSAIN and others— 
Defendants—Respondekt.s. 

Stamp Act (II of 1899^, 36—Dociime/if admitted — 

Admissibility whether can be questioned. 

Once a ilocuiuent is admitted in evidence no fmtlior 
question can arise uiuler section 36 of the Stamp Act 
of 1899 as to its admissibility on the ground that it 
was not duly stamped. 

Ramdaynl v. Dhoobey Jheinnnnn Lai, 3 X. W. P. H. 
C. H. 4, referred to. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated 23th of 
May 1912. 

Mr. B. E. O'Conor (with him Mr. Muham¬ 
mad Ishaq and Dr. 8. N. Sen), for the Appel¬ 
lants. 

The Hon’ble Mr. Abdul Ruoof and the 
Hon’ble Dr. Sundor Lai, for the Respondents. 

JUDGMENT. 

Ryves, J. —This appeal arises out of a suit 
for the redemption of a usufructuary mort¬ 
gage of a 12 aDna share in Mauza Malgaon. 
The alleged mortgage is said to have been 
made on the 1st of April 1857. 

The only evidence to prove the mortgage 
is a certified copy of a sulahnama of that 
date. The record of the suit was destroyed 
in the mutiny. This sulahnama was filed 
in the Court of the Zillah Judge in a 
litigation between the predecessors of the 
parties to this suit in which partition of the 
12-aDoa share was sought. The genuine¬ 
ness of this copy was contested in both the 
lower Courts, but both Courts have held that 
it was genuine. This finding is binding on 
us. The copy shows that the sulahnama was 
signed by the Pleaders for the parties and 
filed in Court. After reciting the facts of 
the litigation then pending it goes on to say 
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now between the parties agreement has 
been arrived at in this matter that we, the 
respondents, admit the proprietary title of 
the appellants and the fact of their claim 
being within the period of limitation, and 
the possession of the respondents shall 
remain on the above-mentioned property for 
Id years in lien of Rs. 1,600 mortgage 
consideration and after 12 years the appel¬ 
lants shall redeem the mortgage property 
on payment of the above mentioned mort¬ 
gage consideration out of their own pockets 
etc.” 

There is an endorsement in the following 
terms: — 

‘To-day the Pleaders of parties presented 
this compromise and in the presence of their 
respective clients verified and accepted all 
the terms contained in this deed of compro¬ 
mise, therefore, it is ordered that the deed 
of compromise may be placed on the record 
and this suit shall be put up to-morrow at 
the commencement of the sittings for final 
decision. Written on the ist April 1857, 
signed by the Judge in English characters”. 

Replying on this copy the first Court 
decreed the suit. On appeal it was argued 
inter oXici that even if the copy were genuine 
it is not admissible in evidence because the 
original was not properly stamped. The 
learned Judge upheld this contention and 
came to the conclusion that ‘the original 
compromise bore a stamp of one rupee only, 
that the document required a stamp of 
Rs. 10, and that as the document was in¬ 
sufficiently stamped its copy was not admis¬ 
sible in evidence.” He goes on to say “when 
that document is removed there is no evi¬ 
dence to prove the mortgage alleged by the 
plaintiff”. In the result he allowed the 
appeal and dismissed the suit. Before us 
the only question is whether the learned 
Judge was right in discarding the copy. In 
my opinion he was npt. The copy itself 
was admitted in evidence by the first Court 
and although there is no digbiueb finding by 
that Court, in so many words, that the 
document was properly stamped, yet such a 
finding must be inferred from the fact that 
the Court relied on the case of Ramdyal v. 
Dhoohey Jhannnan Lai (1), and another case 
as its authority for holdiog that the docu¬ 
ment was admissible in evidence. The head- 

(1) 3 K. W.R. H .0. R. U. 


note in Ramdyal v. Dhoohey Jhaunnan Lai (1) 
runs as follows; A document in the shape 
of a petition to a Court setting forth an 
arrangement come to between the parties in 
a suit, may be received in evidence in 
support of a fresh suit founded upon the 
agreement recited in such petition, although 
only stamped as a petition, it not appearing 
that the agreement recited was made in 
writing”. As the document was admitted 
in evidence no further question can arise 
under section 36 of the Stamp Act of 1899 
as to its admissibility on the ground that it 
was not duly stamped. If, however, it could 
be shown that the original document of 
which it was a copy was not duly stamped, it 
would not be available as secondary eviderce 
of the original. But there is no evidence 
whatsoever as to what stamp, if any, was 
affixed to the original. The learned Judge 
holds that the copy required to be stamped 
in accordance with Article 20 of Regulation 
X of 1829, The Article runs as follows: — 
C'Opy of Cjunter-part of any deed or 
instrument attested to be a true copy and 
furnished to a party to the same, for the 
purpose of being given in evidence for the 
recovery of any sum of money, property, 
interest or rights secured thereby: the same 
duty as prescribed for the original deed by 
this Regulation”. 

He considers that the compromise should 
have been stamped as a mortgage with a ten 
rupee stamp. Inasmuch as the copy is 
a paper with a one rupee engraved stamp he 
says it is clear, therefore, that on the origi¬ 
nal deed of compromise the stamp affixed 
was of one rupee”. Even if Article 20 was 
applicable to a copy like this, given by a 
Court, of a document filed in a judicial 
proceeding. I do not think it at all follows 
that becaUvSe the copy bears a particular 
stamp that the original must have borne 
a stamp of the same value. The ooncluding 
words of the Article are “the same duty 
as prescribed for the original deed If 
they had been “the same duty as paid for 
the original deed” there might have been 
some force in the argument. In 
absence of any evidence to the contrary, 

1 thiuk, we mast presume that the Court 
-acted according to law, and according to 
section 3 of the said Regulation was satis¬ 
fied that the 'document was duly stampsd 
before it was placed on the record. 
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The various cases which have been 
cited by the learned Judge are all distiu* 
guishable from this case inasmuch as in 
every one of them the original document 
was before the Court and the stamp was 
patent on the face of it. Here as I have 
said the original records were destroyed in 
the mutiny and there is nothing to show 
how the document was stamped. In my 
opinion, therefore, there was no evidence 
on which the learned Judge could come to 
the conclusion that the original document 
was not duly stamped. I would, therefore, 
allow the appeal and setting aside the decree 
of the lower Court would restore that of the 
first Court with costs which in this Court 
would indlude fees on the higher scale. 

Griffin, J.—I agree. 

Br THE Court —The appeal is allowed, the 
decree of the lower Appellate Court is set 
aside and that of the Court of first in¬ 
stance is restored. The plaintiffs-appellants 
will have their costa in all Courts including 
in this Court fees on the higher scale. 

Appetd allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. 148 of 

1912. 

February 18, 1913. 

Present: —Mr. Justice Tudball and 
Mr. Justice Kafique. 

Musimmat JAI DE [—Applicant—Appellant 

versus 

BANWARf LAL— Opposite Partt— 

Respondent. 

Sitccesju'on Certificate Act (VII of 1889), s. 9— Iliudii 
xoidow — Certificate to realize interest only —Ultra vires 
— Security. 

A District Court granted a Hindu widow a Succes¬ 
sion CortiGcate on condition that sho should draw 
interest only and was not to disturb the capital sum. 

Held, that the condition was ultra vires. All that 
tho Court could do was to rociuiro as a condilion pre¬ 
cedent to tho grant of tho cortilicato that the appli¬ 
cant should furnish security under section 9 for 
rondoring an account of the debt and socuritios re¬ 
ceived by her and for indemnifying the persons who 
might bo entitled to the whole or part of the assosts. 

Tho certificate when granted should include both 
principal and the interest. 

Husammat 3hib Dei v. Ajtulhya Pershad, 9 Ind. 
Cas. 571, followed. 

First civil appeal agaiusb an order of the 
District Judge of Parrukhabad. 


Dr. i?. N. Sen, for the Applicant. 

The Hou’ble Dr. Tej Bahadur Sapru, for 
the Opposite Party. 

JUDGMENT.—The appellant, Mus 'immnt 
Jai Dei, applied under section 6 of Act VII 
of 1889 of the Succession Certificate Act in 
respect of four debts due to her deceased 
husband. The application was opposed by 
certain reversioners, who asked the Court to 
take security from the widow, as there was 
every likelihood of her wasting tlie corpus 
of the property if it reached her hands. On 
that the District Judge passed the following 
order:— ‘The certificate asked for is granted 
with the condition that the applicant may 
not disturb the capital sura and shall draw 
interest only. This will obviate the neces¬ 
sity for security.” Mu^ammat Jai Dei has 
come here on appeal and it is urged that the 
condition imposed by the Court is ultra vires 
and that so much of the order passed is 
illegal. The case is similar in all respects 
to the case of Musammat Shib Dei v. Ajudhya 
Pershad (1). As in tliat case, all that the Court 
could do was to require as a condition prece¬ 
dent to the grant of the certificate that the 
widow should give security under section 9 
for rendering an account of the debts and 
securities received by her and for indemnify¬ 
ing the persons who may be entitled to the 
whole or any part of the debt. The certifi¬ 
cate as granted by the Judge would only 
entitle the widow to recover from the 
debtors the interest on the debts. It is not 
a question of the securities and interest on 
securities as defined in section 3 of the Act. 
We set aside the order of the Court below 
and direct that Court to re-admit the applica- 
tion and to proceed to enter into and decide 
as to whether or not there is any necessity 
to take seourity from the widow under the 
circumstances. The patties will be allowed 
to go into evidence on the point and on that 
evidetjce the Court will come to a conclusion. 
If it comes to the conclusion that security is 
necessary, it will grant a certificate condi¬ 
tional on her furnishing security. If it 
comes to the conclusion that security is not 
necessary, it will grant a certificate uncondi¬ 
tionally. The coats of this appeal will abide 
the result. 

Appeal allowed. 

(1) 9 Incl. Cas. 571. 
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MADRAS HrOH COURT. 

Civil Miscellaneous Second Appeals Xos. .35 

AND 36 OF 1912. 

^[arch 7, 1913. 

Present :—Justice Sir Ralph Beuson, Kt., 
and Mr. Justice Sundara Aiyar. 

SAM ALA P ALU MANGAYTA— Defendant 

—Appellant 

versus 

SMALAPALLI SRIRAMULU and 

ANOTHER —Plaintiff and Defendant No. 5 

— Respondents. 

Civil Procedure Co-ie {Act V of IdO'i), 1^. -17, O. XXI, 

r. GQ—Question relatin<j to execution—Dispute beticeen 
C 0 ‘defendants—Appeal — Test. 

In the execution of a inort<?ago decree an or.ler 
passed as between co-defendants that a certain item 
of property should be brought to sale first falls within 
the purview of section 47, Civil Procedure Code, and 
is, consequently, appealable. 

The expression “between the parties to the suit” 
means parties opposed to one another and not neces¬ 
sarily those who are plaintiff and defendant in a suit 
respectively. 

In deciding wliether an appeal is competent, the 
substance of the order should be looked at; the 
provision of law quoted by the Court passing the 
order is not decisive. 

Appeal against the orders of the Subordi¬ 
nate Judge of Kistua at Ellore, in A. S. No. 
528 of 1911 and Mis. A. S. No. 94 of 1911, 
daled 15th February 1912, preferred against 
that of the Principal District Munsif of 
Tanuku, in M. P. Nos. 4036 and 4038 of 1911 
respectively (in O. S. No. 554 of 1910), dated 
20th November 1911. 

Mr. V. RamadosSy for the Appellant. 

Messrs. T. Prakasam and E. V. R. Sarma, 
for the Respondents. 

JUDGMENT.—The question in this case 
relates to the construction of section 47 of the 
Civil Procedure Code. The decree under 
execution is one for sale of four items of pro¬ 
perty mortgaged to the decree-holder. Tbe 
5th defendant in the suit had a subsequent 
charge on items Nos. 1,2 and 4, while the 
10th defendant had purchased item No. 3 after 
decree-holder’s mortgage. The 5th defendant 
obtained an order from the executing Court 
that the 3rd item should be sold first and 
that items Nos. 1, 2 and 4 should be brought 
to sale only if the proceeds of the sale of item 
No. 3 proved to be insufficient to discharge 
the decree. The order purported to be passed 
under Order XXI, rule 66, Civil Procedure 
Code, relating to the settlement of the pro¬ 


clamation of sale. Against that order, the 
lObh defendant preferred an appeal contend¬ 
ing that the first Court’s order fell really 
within the provisionsof section 47, Civil Pro¬ 
cedure Code. The Subordinate Judge dis- 
mi.ssed the appeal on the ground that the 
order was passed under Order XXf, rule 66. 
We are of opinion that the dismissal of the 
appeal cannot be supported. It is hardly 
necessary to observe that in deciding whether 
an appeal is competent, the substance of the 
order should be looked at and that the pro¬ 
vision of law quoted by the Court pas.siug (he 
order is not decisive. See Ram Narain Sahoo 
V. Bandi Pershad (1). The question, therefore, 
is—was the first Court’s order one relating to 
the execution of the decree between the 
parties to the suit? The 10 h defendant’s 
complaint was that the 3rd item should not 
be sold before items Nos. 1, 2 and 4. The 
question was, therefore, one relating to the 
mode in which the decree should be executed. 
It was also one which affected the decree- 
holder’s right in execution although the 5th 
and 10th defendants were the parties pri¬ 
marily interested in the settlement of the 
question. Apart from the circumstance, the 
nature of the decree has to be borne in mind. 
In a suit for sale on mortgage, the rights of 
all parties interested in the mortgaged pro¬ 
perty, including subsequent encumbrances 
and purchasers, have to be adjusted. If their 
rights conflict with each other, it is open to 
the Court to make appropriate provisions in 
the decree to determine their respective 
rights. It is unnecessary to consider how far 
the Court should or may do in any particular 
case. In the present case, the Court which 
passed the decree did not determine the res¬ 
pective rights of the 5th and 10th defend¬ 
ants. But in execution, it passed an order 
which prejudicially affected the lOch defend¬ 
ant. Although the 5th and 10th defendants 
were both arrayed against each other so far 
as the question, whether any of the items of 
the mortgaged properties should be first sold, 
was concerned. The expression between 
the parties to the suit”, no doubt, imports 
between parties opposed, to each other in the 
suit bat does not necessarily mean between 
parties wbo are plaintiff and defendant res¬ 
pectively in the suit. In a partition suiti 
for instance, parties who are oo-defendaats 


(1) 31 C. 737. 
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are often arrayed agaioefc each other. In such 
a case, a question between them relating to 
the execution of the decree, would fall within 
section 47, Civil Procedure Code. The same 
view must be held in this case also. We 
reverse the order of the Subordinate Judge 
and remand the appeal for fresh disposal 
according to law. The 1st respondent will 
pay the appellant’s costs of this second 
appeal. 

Civil Miscellaneous Second Appeal No. 36 
of 1912 follows Civil Miscellaneous Second 
Appeal No, 35 of 1912. 

Oase remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 480 ok 1912 
February 17, 1913. 

Present: —Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Banerjee. 

GOBARDHAN SAHI and another 
—Defendants—Appellants 

versus 

JADUNATH RAI and another—Plaintiffs 

—Respondents. 

Regiatration Act (X.VI of 1908^, s. \1—Agreement 
relinquishing certain portion of principal and interest 
on a mortgage—Receipt—Compulaonj registration. 

Au agreomeufc, by which a mortgagee relinquishes 
a part of the principal ami all interest present and 
future in consideration of certain services rendered 
by the mortgagor, is compulsorily registrable. 

Such an agrcoinent cannot bo regarded as *an ac¬ 
knowledgment of payment within the moaning of the 
exception contained in section 17 (2) clause 11 of the 
Registration Act. 

Second appeal from a decree of the District 
Judge of Gorakhpur. 

The Hoa’ble Mr. Moti Lai Ne'irw, for the 
Appellants. 

The Hon’ble Dr. Sunder Lai (with him 
the Hon’ble Dr. Tej Bahadur Sapru), for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought to realise the amount of a 
mortgage, dated the 2l9t of March 1900, 
by the sale of the mortgaged property. 
The defendants pleaded that after the raort. 
gage had been executed the mortgagors 
rendered certain services to the mortgagee, 
and that in consideration of those services 
a certain part of the principal and all 
interest np to date and all future interest 
were relinquished by the mortgagee. To 
prove this agreement a certain docameut 


was tendered in evidence. The document 
was unstamped and unregistered. The difld- 
culty of stamp has been got over by the 
payment of duty and penalty, but the ques* 
tion of registration remains. 

The Court below held that the document 
required registration and, therefore, was in¬ 
admissible in evidence. Section 17 of Act 
III of 1877, (which was the Registration 
Act in force at the time of the execution 
of the document in question) provides that 
certain documents must he registered, A 
later section provides that documents 
which require to be registered cannot be 
admitted in evidence unless they are regis¬ 
tered, Amongst the documents requiring 
registration are all documents of a non¬ 
testamentary nature which purport or operate 
to create, decree, assign, limit or extinguish 
whether in present or in future any right, 
title or interest of a certain value to or 
in immoveable property. There can be no 
doubt that prior to the executiou of the 
document in question the mortgagee had a 
right to realise from the property mortgaged, 
all principal together with all interest then 
accrued or that might thereafter accrue due 
on foot of the mortgage. 

It is argued that the dooument in question 
comes within the exception mentioned in 
clause 11 to section 17. That clause exempts 
from the necessity of registration any endorse¬ 
ment on a mortgage deed acknowledging 
payment of the whole or any part of the 
mortgage money and also any other receipt 
for payment of money due under a mort¬ 
gage when the receipt does not purport 
to extinguish the mortgage. In our opinion 
the document in question cannot he said 
to come within the exceptions mentioned 
in clause (v). The document is clearly an 
agreement to forego in part the plaintiffs’ 
rights as against the mortgaged property 
in consideration of services rendered. It 
cannot, in any sense, be said to he a receipt 
for the payment of money not extinguishing 
the mortgage in whole or in part. It clearly 
does extinguish the mortgage to the extent 
of a considerable portion of the principal 
and the whole of the interest. 

Under these circumstances we think that 
the decision of the Court below was correct. 
We accordingly dismiss the appeal with 
costs. 

Appeal dismissed^ 
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8EDMAL NIHALCHAND V. PURSOMAL. 

SIND JUDICIAL COinilSSIONER’S 

COURT. 

Civil Revision Application No. 40 of 1910. 

May 22, 1912. 

Present: —Mr. Pratt, J. C., aud 
Mr. Crouch, A. J. C. 

SEUMAL NIH ALCKAND—Applicant 

versus 

PURSOMAL AND OTHERS-RESPONDENTS. 

—(mother rcmcdij aratlnblc — Com. 
pro7ni^-'—A<ljii>f-ncut — Portlet ngreehuj to abide by the 

sum named by pleaders—Aicai-d—Reference to arbitra. 
tion. 

Where there is another remedy open to an ap- 
plicant blit of wliicli he did not choose to avail Jiim- 
sclf, the liiijh Court will not entertain an application 
for revision. 

An ai^reement by the parties to a suit to abide by a 
sum to be name I by their Pleaders is not a lawful 
adjustment unti Miat sum is named aud the parties 
inform the Cou t that they are willing to have a 
decree for the sum so named. 

ilnhamttufd ‘/.'ihur v. Ched-i Lai, l-t A. 141; 
A. NV'. X. (1S92) 3, referred tw. 

The decision given by tlie Pleaders is not an award. 

Application for revision from the decree of 
the Subordinate Judge, Hala. 

Mr. Mulchund Thaueredis, for the Applicant. 

Mr. Isarsing Il'izarising, for the Opponents 

JUDGMENT. 

Pratt, J. C.—This is an application for 
revisiou of a decree made by the Sub-Judge 
of Hala. 

The suit was for damages for breach of 
contract. The Sub-Judge recorded state¬ 
ments of plaintiff and defendant to the effect 
that they would agree to any figure named 
in Court by their Pleaders and that a decree 
might be passed for such figure. The 
Pleaders then named the sum of Rs. 1,100 
and costs and the Court made a decree 
accordingly. 

The decree purports to be a consent decree 
under Order XXlll, rule 3. 

The defendant who applies in revision, 
professes to treat the decree as one in terms 
of an award under paragraph 16 of the 
Arbitration Schedule and complains that no 
notice was given to him of the filing of the 
award. 

This is a purely fictitious grievance. There 
was no reference to arbitration by the Court 
under Schedule II paragraph 3 and no written 
application to refer under Schedule II para¬ 
graph 1. The decree was not one under para¬ 
graph 16, 

No doubt, an award made out of Court may 
be recorded under Order XXIII, rule 3, if 


the Court is satisfied that it is a lawful adjust¬ 
ment of the suit. This was decided in Pragdas 
V. Girdhurdas (1) and this seems to be good 
law though doubted in the subsequent case of 
Rnhhanbai v. Adam}i Shaik Raijbhai (2). 

But here there was no award at all for 
there is notliingto suggest that the so-called 
arbitrators were to perform any judicial 
function or adjudicate upon the matter in 
difference between the parties. Moreover, I 
do not think thattlie agreement to abide by 
a sura to be named by the Pleaders was an 
adjustment of the suit for the reason stated in 
Muhammad Zahur v. Gheda L'll (3), i.e., that it 
was not complete and left something further 
to be done. I see no difference between this 
agreement and an agreement that the Court 
should decide in whose favour the suit was to 
be decreed by spinning a coin. 

It may, of course, be perfectly legitimate for 
Pleaders to oblain the sort of agreement we 
have here in order to bring about a settle¬ 
ment—but there is no lawful adjustment 
until the sum has been named and the par¬ 
ties inform the Court that they are willing 
to have a decree for that named sum. 

The applicant’s proper coarse was to appeal 
either from the order recording the agreement 
under Order XLllI, rule 1 (i») or from the 

decree on the ground that it was not a decree 
passed with the consent of parties to which 

section 96 (3) applies. 

As the applicant had another remedy of 
which he has not chosen to avail himself we 
will not interfere in revision. 

We reject the application but make do 


order as to costs. 

Crouch, A. J. C.— I, also, 

that if the applicant has any 
misconceived his remedy and 


am of opinion 
grievance he has 
would reject the 


application. 

Application rejected. 

(1) 26 B. 76; 3 Bom. L. R. 431. 

(2) 1 Ind. Cas. 622; 33 B. 69; 10 Bom. L. R. 366. 

(3) 14 A. 141 A. W. N. (1892) 3, 
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ALLAHABAD HIGH COURT. 
Spcond Civil Appeal No. 183 oe 1912. 
February 20, 1913. 

Pres€7it: —Justice Sir Henry Griffin, Kt., 
and Mr. Justice Chamier. 

BADRI PRASAD and another — Appellants 


versus 

ABDUL KARIM and othki:s—Hespondento. 

Kvidencc Act {/ of 1S72). s. QH — Kculcncc i>f >i.-rihc — 
Proof of (Iccmncut—Attestitoi w{tnc>'. 

The oviilcnce of tlie scTibo of a moiT'ra^o-deeil, 
who sisrnecl tlio deoil in the usual wav wiiliout anv 
intention of attesting it as a witness, is tint sullioient 
to prove tlie deed. 

An attestin" witness is a witness wlio lias seen the 
deetl executed and has si^'tied it a.s a witness. 

Second appeal from tlie decree of the 
District Judge of Shalijalmupur. 

Mr. Muhamwad Ishaq, for the Appellants. 
Mr. Qovind Prasad, for the Re.spoudents. 


JUOG.MENT.—Thi.s was a suit upon a 
mortgage for Rs. 99 made in December 1884. 
The claim was decreed by the first Court but 
was dismissed by the District Judge on appeal 
on the ground that the mortgage deed had 
not been proved as required by section 68 of 
the Evidence Act. 

The only witness called to prove the 
execution of the deed was Ghulam Jilani, the 
man who wrote out the deed. He deposed 
that the deed was executed in his pre.sence. 
The question is, whether he was an attesting 
witness within the meaning of section 68 of 
the Evidence Act. He signed his name on 
the deed in the usual way, hut he did fo for 
the purpose of showing, that it had been 
written out by him, not for the purpose of 
showing that he was an attesting witness. In 
fact there can be no doubt that he wrote hi.s 
name on the deed before the deed was signed 
by the executant. The appellants rely upon 
the decision of Hiirkitt, J , in Radha Kishen v. 
Faieh Ali Ram (1), in which it seems to liave 
been held that section 68 had been complied 
with where the plaintiff bad called “the 
scribe of the deed who though not an attest¬ 
ing witness had affixed his name to the deed 
and who swore that the deed had been 
executed in his presence.” That decision 
was cited with approval by Harington, J , in 
Raj Narrnn Ghosh v. Abdur Rahim (2). 
Burkitt, J , professed to follow the decision 
of Banerji and Aikman, JJ., in Muhammad 


(1) 20 A. 532; A. \V. N. (1H98) U8. 
(2; DC. W. N. 45-1. 


Ali V. Jajar Khan (3). We do not think 
that those learned Judges intended to hold 
in that case that a man should bo regarded 
as an attesting witness merely because he 
had wiitten out the deed and signed his 
name on it and sworn that the deed was 
executed in his presence. We think that 
they intended to hold oidy that if the writer 
of a deed signed it with a view to testifying 
to the fact of the executiou lie would be an 
attesting witness although ho was not so 
described on the face of the deed. Unless 
tlie report of the case of Radh i Kishen v. 
Fateh Ali Ravi (1) is misleading, we think 
that Burkitt. J.,.must have misinterpreted t lie 
decision of Banerji and Aikman, JJ. 

Tn Ranu v. Lau'manrau Knshua (4) it was 
held, following Burd‘>tt v. Bpilsburyib), that an 
attesting witness was a witness who had seen 
the deed executed and who had signed it as a 
wit.ness. In the recent case of Shamu Patter v. 
Abdul Kadir Rowthan (6) their Lordship.s of the 
Privy Council quoted the decisiou in Burdett 
V. Spilsbnry (5) with approval and in parti¬ 
cular approved of the statement of the Lord 
Chancellor that ‘ the party who sees the 
Will executed is in fact a witness to it; and 
if he subscribes as a witness he is then an 
attesting witness,” They held that the 
wonl “atte.sled” in section f ) of the Trans¬ 
fer of Property Act was ns d in iliat sense. 
It is evident that tlie word ‘attesting’ in 
section 68 of the Evidence Act is used in 
tlie same sense. Ghulam Jilani may have 
witnessed the execution of the deed now in 
suit hut he did not sign the deed as a wit¬ 
ness. We must, therefore, hold that ho is 
not an attesting witness aud the production 
of his evidence was not a compliance with 
section 68 of the Evidence Act. We think, 
however, that the case should go back to 
the lower Appellate Court in order that the 
plaintiffs may have an oppoilunity of pro¬ 
ducing further evidence. Gliulatn Jilani 
stated that one of the atle.^ling witnesses wa.s 
still alive. The decision of Burkitt, J., jn«»fifiGd 
the plaintiffs in supposing that they had 


(3) A. W. N. (1807) 143. 

(4) 1 Iml. Cas. -1‘’4; 33 B. U; 10 Bom. L B. 9-13. 

(5) 10 C. A F. 3W; 59 U. U. Wm 8 Eng. Hep. 772. 

(6) IG Ind. Cas. 250: 10 A. L. J. 250; IG C. \V. 
1000- 23 M- h. .r. 321; 12 M. L. T. 338; (1012) M. W. 
X 935: 14 Bom. L. U. 1034; 35 .M. G07; IG C. h. J 
596 (P. C.); 39 r. A. 220. 
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complied with the law. There is before aa 
an affidavit that the plaintiffs asked the 
District Judge to give them an opportunity 
of producing other evidence. We allow the 
appeal, set aside the decision of the lower 
Appellate Court and remand the case to that 
Court in order that it may be disposed of 
according to law with reference to the 
above remarks. Costs in this Court to be 
costs in the cause. 

Appeal allotced; Cause remanded. 


CHARIAR. 

Under Hindu Law a minor is incompetent to per¬ 
form juristic acts; he cannot make a Will, the law in 
this respect being the same as for gifts. 

The question of the age at which a Hindu can 
make a Will is governed by the Indian Majority Act. 

Whore the ground of defence is the minority of tlie 
testator, the onus is on the party propounding the 
Will to prove that the alleged testator was of full age. 

The question of onus is not of much importance 
when the whole of the evidence is before the Court. 

The recital in a Will about the age of another per¬ 
son, when that recital is not merely incidental, is 
admissible in evidence as to the age of that person 
at that time under section 32, clauses 5 and 6 and 
illustration (0 of the Evidence Act. 





CourQ’ 



The admission register of pupils in a school in 
which their ages are entered may be used as corrobor¬ 
ative evidence under section 157 of the Evidence 
Act. 

Appeal it forma pauperis against the 
decree of the District Court of Chingleput in a 
Testamentary Original Suit No, 37 of 1909. 

Messrs. T. R. Ramachandra Iyer, T. R. 
Kristnaswamy Iyer, for the Appellant. 

Mr. jS. Srinivasa Iyengar, for the Respond¬ 
ent. 


MADRAS HIGH COURT. 

Civil Appeal Soit No, 108 op 1911. 
February 18, 1913. 

Present: —Sir Arnold White, Kt., 

Chief Justice, and Mr. Justice Tyabji. 

KURAM KRISHNAMA CHARIAR— 

Plaintiff—Appellant 
versus 

VEERAVELLl KRISHNAMA CHARIAR 

—Defendant—Respondent. 

Hindu Law —Minor-Power to tnake Will—Majority 
Act {IX oj 1875)— Probate—Durden of proof of age - 
Recital in a Will—Evidence Act {I of 1872), s$. 32 (.5) 
(61, 157 —Admission register—Admissibility under sec¬ 
tion 167. 


JUDGMENT. 

White, C. J.—In this case, I propose to 
deal drst with the question of law, that is, 
can a Hindu minor make a Will? 

It was practically conceded by Mr. Rama¬ 
chandra Iyer that under the Hindu Common 
Law, a minor cannot make any disposition of 
property during his life-time. There can, 
I think, be no question that that is 
80 . It has been so laid down in various 
authorities. I need only refer to the passage 
in Colebrook’s Digest of Hindu Law to 
which Mr. Srinivasa Iyengar called our at¬ 
tention this morning. Title II, Chapter 4, 
section 23. and Narada, Title I, Chapter 2, 
section 39. If the law is that a Hindu minor 
cannot make a valid gift daring his life-time 
it is difficult to see on what principle it can 
be said that he can make a valid disposition 
of property which is only to take effect after 
his death. The argument of Mr. Ramaohan- 
dra Iyer, at any rate, the argument which 
he advanced yesterday as I understood him, 
was this: **The Hindu Wills Act and the 
Swccessicn Act both enact that a Hindu 
minor cannot make a Will, the question of 
the capacity of the mau who made the Will 
before us is not governed by either the 
Hindu Wills Act or the Succession Act, 
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There is, therefore, no express prohibition 
and it follows that he can make a Will.” It 
seems to me it is only necessary to state that 
proposition in order to show—I wont’t say its 
absurdity—but its unsoundness. Not only is 
there no authority in support of the view 
that a Hindu minor can make a Will, but all 
the cases are tl)e other way. I do not propose 
to discuss them buc I would refer to the case 
of MaviiJi Subbaijya v. Majnidi Kondayya (1); 
the case of Deheram Bulleyu v. Soinnnchi !^eeth(i~ 
ranuoh (2), the case of Bhagirafhibni v. 
Vishtvanath Damodar (3), the case of QuJ.ih Bat 
V. Thitbor Lai (4) and the case of 
Ilardttnri Lai v. Miisammot Gomi (5). These 
are all autliorities which hold that a Hindu 
minor cannot make a AVill. My findinff with 
regard to the question of law is that a Hindu 
minor cannot make a Will. 

Tlien as to the facts. Before dealing svith 
them it is necessary to determine when 
would the minority of the man w)io purported 
to njake this Will have terminated? In my 
opinion, tlie Indian Majority Act of 1875 
applies to this case. There is a saving 
clause in section 2 of tlie Act dealing with 
capacity and in tliat saving clause it is 
provided that ^'nothing . in the Act shall 
affect the capacity of any person to act in 
certain matters (namely) marriage, dower, 
divorce and adoption.” The question of the 
capacity of a person to make a Will is not 
included in the saving clause. That means— 
so it seems to me, as a matter of construction— 
that when a question arises as to the capacity 
of a person to make a Will on the ground of 
minority, tlie question as regards tlie age at 
which minority ceases is governed by the 
Indian Majority Act. The point arose in 
two reported cases and this was tlie view there 
taken. See cases of Gulab Bat v. Thakor 
Lai (4) and Ilarduari L:il v. Musammat Qomi 
(5). 1 think this view is right. 

We have had considerable discussion witli 
reference to the question as to on whom the 
burden of proof lay—on tlie party propounding 
the Will or on the party opposing it. Now, if 
it was necessary for me to express a tinal 
opinion in the matter, I should certainly be 

(1) IG M. L. J. 13o. 

(2) 12 Ind. Caa.SGl; (1911) 2 M. W. 383. 

(3) 7 Bom. L. It. 92. 

(4) 17 Inch Cas. 86; 36 B. 622; 14 Bom. L. K. 743. 

(6) 9 lud. Cas. 1017; 33 A. 525; 8 A. L. J. 385. 


inclined to hold that, when the defence of 
minority is rai.sed, the onus is on the party ^ 
setting up the Will to show that the person ■ 
who made the Will was of full age when 
he made it. Speaking for myself, I cannot 
see why the rule which applies in the case 
of alleged testamentary incapacity by 
reason of mental deficiency should not apply 
where the defence is alleged testamentary 
incapacity by reason of not being of an age 
at which the law recognises the power of a 
man to dispose of his property at his death. 
Witli regard to the question of onus, where 

the Will is impugned on the ground of 

testamentary incapacity, I think the law 
is clear. In Tristram and Coote’s Probate 

Practice on page 407 the learned authors 

say; Where the defence^of incapacity has 
been pleaded, the burden of proof rests 
upon those who set up the Will” and the 
authority of Smee v. Smee (6) supports the 
proposition there laid dosvri The same view 
is taken in Ameer Ali and Woodroffe’s Indian 
Evidence Act, page 564: and by Sir Lawrence 
Jenkins in/?/ja(7iV//a7».u' v. Vishwanaih Damodar 
(.3) although it does not appear that there had 
been a full discussion of the question. See 
too Williams on ‘Executors,’ 10th Edition, 
page 12, under the heading “Persons incap¬ 
able from want of discretion.” In Wil- 
liams on Executors the incapacity from 
want of discretion, that is the mental 
deficiency, is placed on the same footing as 
incapacity on the ground of minority. Fur¬ 
ther, in the Indian Successiou Act, we 
find that ‘sound mind and not a minor” 
are bracketed together. So in view of what 
I have said, if it is necessary to decide this 
mattei', I should be strongly inclined to 
hold that once the defence of minority is 
set up, it is for the party propounding the 
Will to prove that the alleged testator was 
a man of full age. With regard to the j 
cases which Mr. Ramachandra Iyer cited, ; 

I think they were all cases of contract, and 
in the case of contract, of course, if the , 
plea of infancy is set up, it is for the party 
who sets up the plea to promote it. The 
question of capacity is, as it seems to me, 
a wholly different matter. However, as 1 
have said, I do not think I need express a 
final opinion as to this because, where we 

(6;(1879) 6 P. D. 84; 49 L. J. P. 8; 23 W. K. 703; 44 
J. P. 220. 
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liave the whole of the evidence, it is not 
a master (if nmc'.i importance on whom 
tiie onus lies. In tliis connection, I wonld 
refer to a recent decision of the Privy 
Council in ChiiKlhri Mohammad Mehdl TTisan 
Khan V. Sri Mandir Das (7). 


Now aa to the evidence in thia case. The 
Will by which the deceased soufrht to leave 
all his pioperty to his wife—it is stated 
in the Will ro my wife. 

apred about 12 years”—is dated 22nd April 
1909. and, if as I hold to be the case, be 
would not have attained majority until 18 
years of a^e, we have to see whether the 
evidence shows that he was 18 years of 
age on the 22nd April 1909. The oral 
evidence in a case of this sort is not worth 
much. ^*’60 whut is the documentary 
evidence Tht plaintiff produced a docu¬ 


ment which is Exhibit C. in the case, 
which he says, is the horoscope of the 
deceased. That is spoken to by his 9th 
witness. An objection was taken to the 
evidence cf this witness with reference to 
the horoscope on tiie ground that the 
witness was not the writer and that he had 


no personal knowledge of its correctness. 
The learned Judge does not say how te 
dealt with the objection but apparently 
the document was admitted in evidence. 
The document states that the deceased was 
born in November 1890. The Will being 
in April 1909 that would make him over IS. 
The man who made the horoscope is not 
called, and apparently all the witness says with 
reference to the horoscope is tliat 
the deceased man’s natural father gave the 
horoscope to the deceased man’s adoptive 
father and by some means or other, which 
are not stated, it got into the possession 
of the witness. The learned Judge seems 
to think that this horoscope as a piece of 
evidence is worthless, and I think so too. 
The witness also states that the deceased 
was adopted some 10 years ago and that 
he was in his 12th year at the time of 
the adoption. 8o he was 11 at the time 
of his adoption 10 years ago. That 
accordingly lo this witness would make 
liim 21. That makes him a gocd deal older 
than the horoscope. 1 do not think the 


(7) 17 Incl. Chs. 39(5; 17 C. \Y. X. 49: 12 if L T 
392; 15 O. C. 278; (19I2'5 M. W. X. 1052: 34 A Sn 
14 Bom. L. It. I(j 73; 10 A. L. J. 373: 16 C. L J 62q' 

23 M. L J. 741; 39 I. A. 68. ' 


oral testimony of this witness ia a matter 
of this sort, unless we have evidence that he 
had special means of knowledge, is worth 
much. Then there is evidence on behalf of 
the defendant. We have Exhibit I, which ia 
relied on by the defendant, and that is a 
Will which was executed by one Appalachari, 
the adoptive father of the deceased, on 
November 4fch, 1906. ft is spoken to by 
the 3rd defence witness and he proves the 
Will of 1906. He says in his evidence that 
he had seen the boy and that he looked 
about 13 years of age. Now in the Will 
of 1906 the boy is described as 13 *'ray 
adopted son V. Krishnaraachariar aged abont 
13” and under the Wdl the boy is the sole 
legatee. If in 1906 the boy’s age was 13, 
at the date when he purported to make 
his own Will he would be 15|. The Sth 
witness for plaintiff says that there was 
a draft in which the boy’s age was given 
as 16. The draft, h owever, is not forthcom¬ 
ing, and the Ist witness for the plaintiff 
does not support the evidence of the 
Sth witness for the plaintiff in re¬ 
ference to the age being given as 16 
in the draft Will of Appalachaii in 1906, 
With regard to the question of admissibility 
of this document for the purposes of showiu? 
the age of the boy when he purported to 
make a Will, f think it is admissible under 
section 32 of the Evidence Act. Mr. Rama- 
chandra Iyer called our attention to the 
case of Nilmonee Ohowdhry v, Musammat Zuhser^ 
unissa Kha^ium (^8). In that case it was 
held that incidental recital in a Will was 
not evidence of age. That case was wholly 
different. In this case it is not an incidental 
statement contained in a recital, but the 
words are used for the purpose of describ¬ 
ing the adopted son of the testator, who 
under the testator’s Will was to be the sole 
beneSciary. I think the statement is admis¬ 
sible under section 32, clauses 5 and 6 of 
the Evidence Act and under illastration (1) 
to that section as an authority in 
support of this view. I may refer to the cases 
of Oriental Government Security Life Assurance 
Company Ld.^ v. Narasimha Ohari (9), Ram~ 
chandra Dutt v. Jogeswar Narain Deo (10), 

Suhramaniam Chetty v. Doraisinga Tevar (11)» 

(8) 8 R. 371. 

(9) 25 M. 183 at p, 207: 11 M. L. J. 379. 

(10) 20 C. 758. 

(11) 16 lad. Cas, 943: 24 M. L. J. 49j (1913) if. W. 

N, 365. 
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the authorities to which Mr. Srinivasa 
Aiyanffar called our attention this morning'. 
The suggestion was that it was in the 
interest of the testator to understate the 
boy’s age and there is some evidence that 
the boy’s conduct was unsatisfactory and it 
was, therefore, desirable to understate his 
age .so that he should not dispose of the 
property until be attained (comparatively 
speaking) years of discretion, and there 
was also a proviso to the Will that the boy 
was not to deal with the property 'vhich 
his adoptive father beiiueathed to him for 
10th years after his minority ceased, 
excepting by permission of his adoptive 
father. There is some evidence that it was 
pointed out to Appalachari that this provi.sion 
in the Will would not stand and it was 
suggested that, therefore, it was to his 
interests to understate the age of the boy. 
Tfiis is nothing more tlian a conjecture. 
The Judge suggests that tlie explanation is 
an after-thought, and I think he was right. 

Then as regards the 2nd document 
Exhibit II, which is relied upon by the 
defence. That is spoken to by the defence 
witness No. 2, who is a schoolmaster, and 
Exhibit II is the register wliich was kept by 
the witness, which he calls an "Admission 
register” of the pupils in his school. He 
says that when the deceased was admitted 
to his school in October 1905 bis ago was 
given as 13. First he said that "Krishna- 
machariar gave his age himself,” then he 
said he could not say wlio gave him the 
age the father or guardian generally 
does. The entry in Exhibit II is in my 
writing.” ApparenUy it was suggested in 
the Court below that it has been the 
practice of boys in this country to understate 
their ages and that this had some connection 
with the rule that boys wore not allowed 
to go up for the Matriculation Examination 
till they were 15. But if that be so, and 
if the alleged practice is connected with 
the rule, it seems to me, to the interest of 
boys, not to understate their age, but to 
overstate their age. However this might 
be, it is a pure matter of conjecture. 
There is no evidence of any such practice 
and, of course, we cannot give serious 
consideration to a suggestion of that 
character unsupported by evidence. Now 
what does Exhibit II show ? At the 
most to my mind it is corroborative evi» 


deuce under section 157 of tlie Evidence 
Act of the statement made by the witne.ss 
in the box that when the boy entered his 
school he stated, or somebxly stated, that 
his age was 1.3, and that tlie witness made 
an entry in his register in acordance with 
this statement. Even assuming that it is 
corroborative evidence, to my mind, it is 
not evidence to which much weight can 
attach, and I do not think, speaking for 
myself, that it carries the case much further. 
According to the evidence of this wibne.ss, 
the age of the deceased at the time he 
purported to make a lYill was 1(H. The 
third document on which the defence relies, 
is Exhibit III, which is a certiliod copy of 
the death certificate of the dot-eased. The 
register is a public document kept under the 
provisions of the Madras Act IH of 1899 
and the certified copy i.s evidence—see 
sections 35 and 82 of the Act. In the 
certified copy, tlie age of the deceased at 
the time of his death is given as Ifi and the 
party who gave the information is stated 
to be the man who was called as tlie 9th 
witne.ss for the plaintiff, one Rangachari 
(Kaghavachari). Now the way this docu- 
meut came to be evidence in liiis case is 
a little curious. It is the defe-idant’s docu- 
merit and as far as I can see, none of the 
defence witnesses speak to it. It was not 
formally put in by the defence in the cour.se 
of the hearing; but it was marked apparently 
as having been put in on the ISth August 
1910. On that day the 9th witness for the 
plaintiff was called, a considerable time after 
the case for the plaintiff and the defendant 
had been closed. It would seem that the 
defendant’s Vakil when he was cross- 
examining his witness, had thi.s document 
before him. Otherwi.se it would be difficult 
to understand why he pub the questions 
which he did to the witness in cross- 
examination. He asked him if he signed his 
name as Mr. V. Rangachari and asked him 
if he told the village Munsif about the death 
of the boy. He also asked him whether he 
ever signed himself as Mr. Rangachari in 
documents. But for some reason or other, 
it is difficult to know why lie refrained from 
putting this certified copy of the death certi¬ 
ficate of the deceased to the witnes.s and 
from asking him in so many words if he did 
not give the information to the vil'age 
Munsif which the entry purports to show 
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that tl,.a witness gave. The document is not 
admissible iii evidence under section U5 as 
It was never put to the witness. But it 
seems to me, as a certified copy of a public 
document it is evidence. When the boy died 
he was stated to be 16. It is, moreover, im¬ 
portant to observe that the man who kept 
the register was called as the witness for 
the plaintiff. The plaintiff’s case before us 
now ,8 that the original entry in the original 
register was tampered with and that the age 
was altered from 18 or 19 to 16. That is 
the ed^gestion before us. But when the 
plaintiff had the witness in the box who was 
responsible for keeping the register ho did 
not venture to ask him whether the original 
entry had been tampered with. All that 
there was before the District Judge was the 
certified copy. On the plaintiff's application 
an order was made for the production of 
the original register. That order was made 
a year ago and the original register saw the 
light for the first time, so far as a Court of 
Justice IS concerned to-day before us. 
Looking at that register, it is fairly obvious 
that there has been something in the nature 
of an alteration of the figure which now 
appears as 16. I think the register shows 
that there has been an alteration in the next 
line. We are asked to hold that this original 
register was originally, so far as I under- 
stand kept back by the defendant because, 
if it had been produced it would either have 
shown that the ap in the original register 

substituted for another figure. Speaking for 

myself on such Himsy material as this 1 am 

certainly not inclined to hold that there has 

bpn a conspiracy to which I suppose the 

plaintiffs 4th witness must have been a 

party for the alteration of a public docu. 
ment. 

Taking the evidence as a whole—although 

it may possibly leave room for doubt_my 

view is that it has been shown that the 

deceW was not a major when he made 

the Will which has been propounded. This 

bemg the ooncluaion at which I have arrived 

1 bold, as a matter of law, that the Will is 

ineffective. I think the Judge was right 

and that the appeal must be dismissed 

with coats. The appellant will pay the 

tourt.fees due to Government which he 

would have paid if he had not been allowed 
to appeal as a pauper. 


Tyabj(, J. The authorities on pure Hindu 
Law unaffected by the legislative enaot- 
meats of ^British India, laid down that if a 
Hindu boy or one who possesses no 
independence, transacts anything, it is de¬ 
clared an invalid transaction by persona 
acquainted with the law”. Narada, Chapter I, 
39 (Sacred Books of the East Vol, XXXIII, 
page 52). Similarly in Colebrooke’s Hindu 
Law Books(3rd EditioD)1864, Madras Volume 
I, page 453, Book II, Chapter IV, section 11, 
Article 53; it is stated from *Narada’:—■ 
What has been given by men agitated with 
fear, anger, lust or the pain of an incurable 
disease, or as a bribe or in jest or by mistake, 

or through any fraudulent practice, must be 
considered as ungiven.” 

So must anything given by a minor, an 
idiot, a slave or other person not his own 
master, a diseased man, one insane or in¬ 
toxicated, or in consideration of work un¬ 
performed. See also Ibid, Book 1, Chapter V, 
Title 187 (Volume I, page 201 of the same 
SditioD) where it is laid down on the authority 
of Xatyayana, that: On the death of a father 
his dsbt shall in no case be paid by his sons 
incapable, from non-age, of condacting their 
own affairs; but at their full age of hfteen 
years, they shall pay it in proportion to their 
shares; otherwise they shall dwell hereafter 
in a region of horror.” 

As a consequence of this rule of Hindu 
Law, Viz., that, until a Hindu attains full 
uge» he shall be incompetent to perform 
juristic acts; it has been held that in British 
India a Hindu cannot make a Will unless he 
has attained majority under the Indian 
Majority Act, section 3. Qolab Bai v. 
Thakorlal (4), Deheram Bulleya v, Somanchi 
Seetharamiah (2), Harduari Lai v. Qomi (5) 
and Mamidi Suhhayya v. Mamidi Kondayya 
(1). The reasoning on which the decisions lay¬ 
ing down this proposition of law have general¬ 
ly proceeded is that for making a gift, the at¬ 
tainment of majority as defined in the Indian 
Majority Act is necessary, and that the Hindu 
Law of Wills is an extension of the Law of 
Gifts, and that, consequently, a Hindu who is 
not competent to make a gift is not competent 
to make a Will. Hence in the case of a 
Hindn, the age of competence to make a Will 
uiust be the same as the age of competence to 
make a gift. It has been argned before ns, 
however, that thongh the Hindn Law of 
Wills may have originally beeu an ©xfcension 
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of the Law of Gifts, the age of competence 
in regard to the two matters might yet be¬ 
come differentiated inasmuch as even if we 
accept that the Hindu Law of Gifts has, in 
British India, been altered by the operation 
of the Legislative enactments referring 
thereto, still the Hindu Law of Succession (of 
which the Law of Wills forms a part) is 
specifically required to be enforced in British 
India and there is nothing in the Legislative 
enactments referring to the Law of Wills 
which alters the original Hindu Law in that 
respect, assuming, of course, that we are 
dealing with a case such as the present case 
to which the Hindu Wills Act does not 
apply. Hence it is argued that the age of 
testamentary competence under Hindu Law, 
as applicable in British India, must be de¬ 
termined irrespectively of all Legislative 
enactments and purely in accordance with 
the rules of Hindu Law. In support of this 
argument, the Indian Majority Act, the 
Indian Contract Act, section 11, the Transfer 
of Property Act, section 7, the Trusts Act, 
section 10 and similar provisions in the 
Succession Act and the Hindu Wills Act 
have been referred to and it has been pointed 
out to us that there is an absence of any speci¬ 
fic legislative provision fixing the age at which 
testamentary competence is attained by a 
Hindu whose AVill is not governed by the 
Hindu Wills Act, and that there is no section 
laying down that testamentary capacity is, 
in such a case, to be subject to the provi¬ 
sions of section 3 of the Indian Majority 
(Act. It has been further contended that the 
.. / provisions of the Indian Majority Act cannot 
affect any branch of the substantive law but 
that the true effect of the Indian Majority 
Act is merely to explain how the other 
Legislative enactments of British India must 
be interpreted—in other words, that the 
Indian Majority Act must be taken merely 
as providing a definition of the words 
‘majority’ and ‘minority.’ The argument 
was founded on the following considerations: 
section 3 of the Indian Majority Act, which 
has the appearance of being the operative 
section of the Act (section 2 being rather 
in the nature of a saving clause) does no 
more than state that a person shall be deemed 
to have attained majority at 18 or 21 years, 
again there is an absence of a"y express 
legislative provision to the effect that the 
attainment of majority is necessary for com- 


petence to perform all juristic acts (except 
such juristic acts as refer to matters specified 
ill section 2 of the Indian Majoiity Act), 
and at the same time we liave the fact 
that the Legislature has deemed it necessary 
to enact the sections which lay down that in 
regard to transactions suoli as contracts and 
trusts, attainment of majority is uecessaiy 

for giving them validity. 

It seems to me, however, that in passing 
the Indian Majority Act, it could not have 
been the intention of the Legislature rnerely 
to provide definitions of the terms majority 
and ‘minority.’ Had that been the case, 
section 2 of the said Act would not have 
provided that nothing contained in the said 
enactment shall affect the capacity of any 
person to act in the matters referred to — 
that such a provision was considered neces¬ 
sary, clearly indicates that the enactment 
was intended to affect the capacity to act 
in regard to all other matters notwithstand¬ 
ing that the act contains no alfirmative 
provision to the effect that in all matters 
not saved by section 2, a person shall he 
deemed to have the capacity to act only when 
he attains majority under section 3. Again, 
had the Act merely provided definition of 
terms, section 11 of the Contract Act would 
not have been affected by those definitions, 
unless there had been some statutory provi¬ 
sion that majority for the purposes of the 
transactions governed by the Indian Contract 
Act shall be determined in accordance with 
the Indian Majority Act, and this is not 
done either by any amendment of the 
Contract Act, (the Majority Act having 
been passed after the Contract Act) or by 
any provision contained in the General 
Clauses Act. On the Indian Majority Act 
being enacted, it was evidently assumed 
that “the law to which he {viz., the person 
contracting) is subject” referred to in the 
Contract Act, section 11 became the law as 
laid down in the Indian Majority Act. Now 
it has never been questioned that on the 
passing of the Indian .Majority Act section 
11 of the Contract Act, became subject 
to the latter Act, and it seems to me to ha 
clear that if this was so, the Indian 
Majority Act must be taken equally to 
have altered the Hindu Law of the age of 
capacity to act in all matters except in 
those matters which are specifically except¬ 
ed in section 2 of the Indian Majority Act. 
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If thia ia 30 then it follows that even where 
the Hindu Wills Act does not apply, it is 
necessary for a Hindu to attain majority 
under the Indian Majority Act, section 3, 
before he can validly make a Will. 

I should have had little to add to what 
has fallen from the learned Chief Justice 
as rpprards the facts of this particular case, 
had I not felt more doubt about the effect of 
the documents on which the respondent 
relies. Considering the manner in which 
Exhibit III was produced before the Court, 
the late stage a-t which it was produced, 
and that it was not put to the plaintiff’s' 
9th witness, although liia cross-examina¬ 
tion was evidently based entirely on 
Exhibit HI; taking into consideration all 
these matters and bearing in mind that the 
document as it comes before us has the 
appearance of being tampered with, it 
seems to me tliat Exhibit HI ought to 
have very little w'eiglit as a piece of evi¬ 
dence. 

In my view of this case, however, 
this circumstance ought not to affect our 
decision and I have come to the same 
conclusion as the learned Chief Justice as 
to the result of this appeal, because 
I think that it is for the applicant in Probate 
proceedings to prove that the testator was 
competent to make the Will which is pro¬ 
pounded, and it seems to me to be clear that 
before a person can he considered to be 
competent to make a Will, it must be shown 
that he is under no disability from uosound- 
ness of mind but also (if and in so far as 
proof of the fact is necessary under the cir¬ 
cumstances of the case) that he is under no 
disability from minority. There is a dictum 
of Sir Lawrence Jenkins in Haghirathi Bai v. 
Viswanath Damodar (3) which would have 
been of great assistance to us in coming to 
the same conclusion had it not been express¬ 
ed in a case where the question of minority 
was not directly concerned and had it not 
appeared that that learned Judge had neither 
cited to him nor considered any authority 
on this particular point which has the 
appearaoce of being referred to incidental¬ 
ly. But even with this qualification, it 
shows that Sir Lawrence Jenkins consider¬ 
ed the attainment of the age of the majori¬ 
ty to be on the same footing for the pur¬ 
poses of proving the Will, as possession of 
a sound mind. Various text-books entitled 


to considerable weight on the subject of 
Probate Pratice in England have been cited 
to U3 and they also proceed on the basis 
that minority is considered in England in 
the same light as unsoundneas of mind for 
the purpose of deciding whether the testator 
was competent to make a valid Will. Thus, 
in Tristram and Goote on ^'Probate Prac¬ 
tice , (14th Edition), at pages 407 and 408, 
it is laid down that if the defence of incapa¬ 
city has been pleaded, then tlie burden of 
proof rests upon those who set up the Will, 
and a reference is later on made by the same 
authors to the Wills Act in England which 
permits the plea of minority to be raised in 
order to establish want of capacity in 
the testator. {Ibid) 435. Now these 
passages show, that, in the opinion of the 
learned authors, though as a general rule 
the propounder of a Will is not required or 
expected to give positive evidence of the 
testator having attained majority, yet it is 
in the power of those who contest the vali¬ 
dity of a Will to challenge the propounder 
thereof to prove in all strictness every ingre¬ 
dient making up competence to make a Will, 
including the fact that the testator had 
attained majority. The authority cited by 
the learned authors as the basis of this 
proposition [see Smee v. Smee (6)] seems 
to me to support it and I think that the 
proposition is grounded on principles which 
are applicable under the law in British 
India, no less than England. See also 
Williams on Executors, lOch Edition, Vol. 

I* page 8 et seq, page 12 and the 
Eocyclopmdia of the Laws of England, Vol. 
XI, page 80 and compare as regards the 
oaus of proof in such a case, Woomesh 
Ghnnder Biswas v, liashmohiJii Dassi (12), 
Oriental Government Security Life Assurance 
Company Ld. v. 2farasiinha Chari {9)yChaudhri 
Mohammad Mehdi Hasan Khan v. Sri Mandir 
Das (7). Looked at from this standpoint, we 
cannot hold that the Will in question has been 
proved or that Probate of the Will ought to 
be granted to the applicant. I, therefore, agree 
that this appeal should be dismissed with 
costs. 


(12) 21 C. 279. 


Appeal dismisieJ. 
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KHPOA BAKH3H V. AHMAD KHAN. 

PUNJAB CHIEF COURT. 
Second Civil Appeal No. 654 of 1911. 

March 3, 1913, 

Present: —Mr. Jastice Rattigau and 
I^Ir. Justice Chevis. 

KHUDA BAKH5H and another — 
Defendants—Appellants 


versus 

AHMAD KHAN and others—Plaintiffs 

—Respondents. 

Cn^fom —Awans of Tdldnamj T’lhtil, Aftock District — 
Unequal distribution of ancestral land hij fathci nmonij 
his suns 7iot proved —Burden of proof—Inst i nra. 

Notwithstaniling that Alcana, have a somowJiat 
larf;<-‘r power of aUonation than is usual iu tiic 
Punjab, yet an Au'on of Talagan" Tahsil, Attock Dis¬ 
trict, is not competent to distribute ancestral land 
unequally among his sons. The person alleging his 
competency to do so must prove it. 

Mere assertions of a i)Ower in tho absence of in¬ 
stances are useless to prove a custom. 

Second appeal from the decree of the 
Divisional Judge, Attock, at Campbellpur. 
dated the 4th March 1911, reversing thatof 
the District Judge, Attock, at Campbellpur, 
dated the 18th November 1910. 

Dr. Muhammad Iqbal, for the Appellants. 

Mr. Bhagat Ram Fiiri, for the Respond¬ 
ents. 

JUDGMENT.—Azi'/. Khan, an Awanoi the 
Talagang Tahsil has ten sous by two wives. 
He first gave about 500 bigahs to Mahomed 
Khan in 1877. On 3rd December 1905 he 
gifted 6/7th of 6,063 kanals to six other sons, 
keeping l/7th for himself. He then gave 1,755 
kanals to the i hree remaining sons. Last of 
all, on 20th February 1909, he gave the re¬ 
maining l/7th of the 6,063 ^rflnni9 to Fatteh 
Khan and Khuda Bakhsh under the pretence 
of a sale. This is a suit by five brothers of 
Fatteh Khan and Khuda Bakhsb attacking the 
alienation of 20th February 1909. The first 
Court dismissed the suit, but the Divisional 
Judge accepted the plaintiffs’ appeal and 
decreed the suit, holding tliat defendants had 
failed to prove that an Aivan of the Talagang 
Tahsil was competent to distribute his land 
unequally among his sous. 

The defendants have preferred a further 
appeal to this Court. 


The first three grounds of appeal have 
been framed under a misapprehension. 
Talagang is not part of the Rawalpindi 
District. It is now part of the Attock Dist¬ 
rict and was formerly part of the Jhelum 


District. 


Counsel cites Rhitda Bakhsh v. Waham AU 
(1), but it may be remarked (though this does 
not appear from the judgment of this Court) 
that in this case the sou was born after the 
alienation in question so tliat the case is not 
one of an alienation by the father in presence 
of a son. It may also he noted that of the tin ee 
rulings relied on in Khuda Bakhsh v. Waham 
Ali (1), tlie tluee earlier ones are not cases of 
alienations in presence of sons but of aliena¬ 
tions by sonless proprietor.^, while in Khuda 
Yar V. Fatteh (2) tho right of the 
sou to object was not decided as the son 
assented to the gift, and the contest was 
between the nepliews of the donor and the 
daughter’s sons. 

Then Counsel refei’s us to an order passed 
by Major Montgomery, Settlement Otficer, in 
1876, but this again was a case of an aliena¬ 
tion by a sonless proprietor. No less than 
119 leading men svere consulted in this case, 
and all declared that a father could give 
away his property to hi.s daughters even in 
the presance of s>ijs, but nine out of the 119 
were cautious enough to a<ld that the power 
had never been exercised. This i.s in 
accordance with the Wajib nUarz of the 
village in the present case, whicli says that 
even in the presence of soijs a man can gift 
lands to daughters, hut that no one has ever 
yet done so. Where a power is merely assert¬ 
ed but lias never been exercised it seems to 
us impcssible to say that a custom exists. 

There is an extract from the vernacular 
Riwaj‘i-am oi the Jhelarii District placed on 
the record, which seems very ambiguous. It 
first state.s that a man can freely gift self- 
acquired hind, and then goes on to say that 
he can gift a share of ancesti’al land if there 
are sons, but then continues, “if there are no 
sons, relations cannot veto such a gift, only 
sons can do so.” We can only conclude that 
there has been a slip in the earlier portion 
of this extract, and that the correct version 
is that iu the absence of sous a mau may gift 
ancestral land. The extract goes on to say 
that a father may give a larger share to a 
favourite sou. 

We note that in Talbot’s Customary Law 
of the Jhelum District we read on page 59 
that ancestral property may not be given 

(O 10 Iml. Cus. 36; 88 P. R. 1911; 11(5 P. W, R 
1911; 141 P. L. R. 1911. 

(2) 8 P. R. 190;); 04 P. L. R. 1900. 
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without the consent of the collaterals in 
the 4th degree, and on page 39 that a father 
can gift a larger share to a favourite son, or a 
smaller share to a disobedient son, but that 
the difference must not be large. 

Then a judgment of this Court, dated 8th 
May 1899 is referred to, but this does not 
help us as it is a case of contest between a 
daughter and collaterals in the 5th degree. 

As to the mutation mentioned in tlie last 
paragraph of page 5 of the paper-book this 
seems to have been a case of one sou getting a 
larger share with the consent of his brother. 
In any case one single instance is not enough to 
prove a custom. Several other reported rulings 
have also been referred to, but as 
they do not relate to of Talagang we 

do not think it necessary to discuss them. 

There can be no doubt that Awins have 
somewhat larger powers of alienation than is 
usual in the Punjab, but we find that the 
defendants have failed to prove that an 
Awayi of Talagang may distribute the ancestral 
land unequally among his sons, and, there¬ 
fore, this appeal must fail. 

Mere assertions of a power are, we repeat, 
useless In the absence of instances to prove 
a custom. 

As to the argument advanced before the 
learned Divisional Judge that the residue of 
the estate may be gifted at will, we note that 
this argument has not been repeated in this 
Court, and that we fail to see how if a man 
has not the power to alienate his land he can 
alienate the last remaining portion of it. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 294 op 1910. 

February 8, 1913. 

Present:—Mr. Justice Rattigan and 
Mr. Justice Chevis. 

ISHAR SINGH and others—Plaintiffs 

—Appellants 

versus 

Musammat BUDHI and another— 
Defendants—Respondents. 

Custom —Sikh Jats of Tahsil Shakargarh, Qurdnspitr 
t)iatriet—Repudiation of womayibij husband — Woman 
free to marry again—Marriage legal tmihout cha- 
darandazi —Legitimacy of off^spring. 

Among Sikh Jats of Cliak Kotla, Tahsil Shakargarh 
District Gurdaspur, a woman expelled and repudiated 
by her husband, is according to custom free to 


re-marry. She may become the lawful wife of an* 
otlier man without even theceremonyof chadarandazi, 
an<l tlie off-spriug of such a union would be regarded 
as legitimate. 

Lachu V. Dal Singh, 33 P. R. 1896, referred to. 

Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 26th January 1910, confirming that of 
the District Judge, Amritsar, dated the 16th 
August 1909, dismissing the claim. 

Bhagat Qobind Das and Bhai Kharak 
Singh, for the Appellants. 

Pandit Rambhaj Dutta, for the Respond¬ 
ents. 

JUDGMENT.—The plaintiff.s in this suit 
are the reversioners of Kalu, and sue for 
possession of his house and land. The 

defendants are Musammat Budhi and Mallu 
who claim to be widow and son of Kalu. 
According to plaintiffs Mus immit Budhi was 
mistress of Kalu and could not rank as his 
wife because her first husband, Ganda Singh, 
of Chak Kotla, Tahsil Shakargarh, District 
Gurdaspur, is still alive and has never 

repudiated her so as to make it possible 
for her to contract a fresh union. The 

defendants’ version is that Ganda Singh 

turned Musammat Budhi out of his house 
and refused to have anything more to do 
with her and so after living for three or four 
years in her parents’ house she married Kalu 
by chadarandazi. As to Mallu the plaintiffs 
have produced evidence to show that he is not 
the sou of Musammat Budhi at all but is 
the son of Kalu by another woman. 

The first Court held that Musammat Budhi 
had been expelled by Ganda Singh and 
had re-married Kalu and that her marriage 
was valid and that the suit must, therefore, 
be dismissed, but the lower Court held, so 
it appears, that Mallu was not Kalu’s 
legitimate son because he was born before 
the chadarandazi (apparently the District 
Judge wrote ‘'after the chadarandazi" by a 
slip for “6e/ore”). 

The plaintiffs appealed to the Divisional 
Judge and Mallu also appealed against the 
finding of the District Judge that he was 
illegitimate. 

The learned Divisional Judge upheld the 
first Court’s decision as to Musammat Budhi 
being widow of Kalu and also held that 
as the union of Musammat Budhi with 
Kalu would have constituted a legal marriage 
eveu had no ceremony of chadarandazi been 
performed the mere fact of Malta’s beiug 
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born before the oereraonf was iniraaferial, 
and that Malla must be regarded as the 
legitimate son of Kalu. 

The plaintifTs have preferred a farther 
appeal to this Court. 

The first question to consider is whether 
Mnsamrrtat IBudhi eloped from her husband, 
Ganda Singh, or was expelled and repudiated 
by him. Ganda Singh and the other wit¬ 
nesses of his village give evidence iu plaint¬ 
iffs’ favour on this point, while the defendants 
produce Narain Singh, lamhardar, and Kesar 
Singh, ala lamhardar, of the village where 
Musa77imnt lludhi’s parents lived, and their 
evidence is that Mu^ammat Budhi was turned 
away by Ganda Singh, and that they and 
others went as a deputation to Kotla to 
ask Ganda Singh to take her back acd 
that lie refused. The only discrepancy that 
can be pointed out in the evidence 
of these two witnesses is that they 
differ as to wliether Ganda Singh was 
asked fora written deed of divorce. We con¬ 
sider this evidence far superior to that of the 
Kotla witnesses produced by the plaintifTs, 
who are obviously incorrect in saying that 
Musnmmat Budhi left Ganda Singh’s house 
only six or seven years ago, for there can be 
no doubt that the girl who died at Chahal in 
1897 was the child whom Miib-ammat Budhi 
took with her when she was turned out of 
Ganda Singh’s house. The copy of 
extract from the death register sliows that a 
girl named Kisso died at Chahal on ‘dlst May 
1S97. The age is given as seven and the 
father’s name is entered as Kalu. Counsel 
wished to argue that this entry might refer 
to another Kalu or to the daughter of 
Kalu by another woman, but Isliar Singh, 
plaintiff, when a.sked by us at once admitted 
that this entry referred to the daughter 
of Ganda Singh. The Kotla witnesses 
produced by plaintiffs say the girl was about 
two years old when il/wsar/iwai Budhi left their 
village and so, as the learned Divisional 
Judge paints out, Musamnwt Budhi must 
have left Kotla in or about 1892, and the 
evidence of the plaintiffs’ witnesses who pre¬ 
tend that she left much later, and that her 
son by Ganda Singh who remained in Kotla 
with his father was only IG or 17 at the time 
of their giving evidence («. «, in 1909) is 
quite iiicorreot. The above extract from the 
Chahal death register coupled with Ishar 
Singh’s admission also makes it clear that 


Musammut Budhi accompanied Kalu to Chahal 
and leaves no doubt that Mallu, who was 
born in Chahal on 6th September 1896, is 
the eon of Kalu by Musam*n.at Budhi, and 
not, as some of plaintiffs’ witnesses pre¬ 
tend, by another woman. We disbelieve 
entirely the story of an elopement, and of 
Ganda Singh searching for his wife. We find 
it proved that Musammat Budhi was ex¬ 
pelled and repudiated by Ganda Singh 
and we think that by custom this left 
her free to marry again. For plaintiffs it is 
urged that there is no evidence in this case 
proving a custom whereby a woman so 
repudiated is free to marry again, and it is 
urged that such re-unions are immoral and 
should not be recognized. But we cannot 
force standards of morality observed by 
highly civilized communities upon Punjab vil¬ 
lagers. The ruling, Lachu v. Dal Singh (1), 
which relates to of the Gurdaspur Dis¬ 
trict, seems to us distinctly in defendants’ 
favour, even though the parties in tliat case 
belonged to another got and resided in an¬ 
other Tahsil of the Gurdaspur District. 
(The custom to be’considered is, of cour.se, 
that observed by Ganda Singh, not that 
binding on Kalu, for the question is whether 
Mnsnmmat Budhi was freed from her union 
to Ganda Singh). Another point which is 
strongly in favour of Musammnt Budhi is 
that at mutation the plaintiffs raised no 
objection as to her being widow of Kalu, and 
merely objected that Mallu was illegitimate 
having been born prior to the chadtirandazi. 
One of the plaintiffs is brother to Kalu and 
we have no doubt that the plaintiffs knew 
very well the history of Musammat Budhi at 
time of mutation. That there was a chadar- 
andazi is, no doubt, true, but we are of opinion 
that Mallu was born before this chndarandazi; 
for Budhi clearly admitted this 

at the time of mutation, still we are of 
opinion that tlie fact of Mallu’s being born 
prior to the chadarandazi \a immaterial, for 
we fully agree with the learned Divisional 
Judge that Musimmat Budhi would have 
been regarded as the lawful wife of Kalu, 
even had no ceremony of chadarandazi ever 
taken place. There are several rulings of 
this Court in support of this view (see 
rulings quoted on pages 122-124 of B. 
Kureshi’s Customary law). 

That marriage by chadarandazi is not per- 

(1) 33 P. 11. 1890. 
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tnissible at all among Hindu Jats {vide 
ground 8 of appeal) has not been argued 
before us. 

Then it is urged that as the plaintiffs’ suit 
was dismissed by the tirst Court, Mallu had 
no right of appeal to the Divisional Judge. 
But this is going outside the grounds of the 
present appeal; moreover, we note that it was 
open to the defendants in the Divisional 
Judge’s Court to support the decision of the 
first Court on any grounds decided against 
th^. It may be noted that the Divisional 
Judge treated Mallu’s grounds of appeal as 
cross-objections. 

We upliold the decision of the lower Courts 
dismissing the suit, and dismiss this appeal 
with cost?. 

Appeal dismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 14-1; ok 1909. 

February 24, 1913. 

Present: —Sir Arnold White, Kt., 

Chief Justice, Mr. Justice Miller, and 
Mr. Justice Sadasiva Aiyar. 
NATES.A AIYAR and another — Appellants 

versus 

APPAYU PADAYACHI and another 

Respondents. 

Vendor and iiiirc}ia.<er —ranee —Time cs-*ence of 
contract—Contract Act (/X of 1^72), 55, G4, 05, 74 

— Rel‘irn of deposit—Earnest money. 

Per \i'liite, C J. and Mill€i\ J.—[Sadasiva Aiyar, J., 

Wliere in a contract hetween vendor 
and purchaser a sum is tleposited hy the y)urcJiaser 
hy way of guarantee or security for tlie performance 
of the contract of sale and time i.s of the cssenco of 
the contract, tl»e purchaser, if ho fails to bo ready 
with the purchase-money at the essential time, cannot 
recover the deposit. 

Where the deposit bears a small reasonable propor. 
tion to the price, it cun be regarded as security which 
is liable to forfeiture if a stipulation as regards for¬ 
feiture exists. 

Section 65 or 74 of the Contract Act does not apply 
to such deposits. 

White, C. J. —If the purchaser repudiates the con¬ 
tract, tho vendor may retain the deposit. Where 
time is not of tho essence of the contract, if tho 
vendor rescinds after the agreed date, it is for tho 
purchaser to show that he was ready and willing to 
perform the contract, within a reasonable time after 
the agreed date. If time is not of the essence of tho 
contract, failure to perform on tho agreed date does 
nobin itself amount to repudiation but express inti- 
ination by the purchaser that ho repudiates his con- 
tract is surely not necessary. And if tho party in 
default fails to fulfil his contract on the agreed date, 
the onus is on him to show that ho did not intend to 
repudiate. 

Sadasiva Aiyar, J.—As regards the enunciation of 


the general universal principles of the Law of Con* 
tracts, the Contract Act was intended to be as exhans* 
tivo as possible. Stipulations for forfeiture of deposit 
mone}’ are governed by the Contract Act. 

In a breach of contract, tho distinction between 
penalty and liquidated damages has been abolished by 
the Contract Act and Courts have full power to do 
etpiitablo justice between tho parties. 

.Money received by a vemlor under a rescinded con¬ 
tract of sale (properly rescinded by blio vendor) should 
be returned to the piirchUvSer leaving the rescinding 
vendor to recover damages froiii tho purchaser for his 
breach of the contract. 

Appeal under section 15 of the Letters 
Patent against the judgment of Mr. Justice 
Sankaran Nair in Appeal Suit No. 131 of 
1907 reported as 3 Ind. Gas. 941; 33 M. 375, 

6 M. L T. 334; 20 M. L. J. 23), preferred 
against the decree of the Court of the Su* 
bordinate Judge of Kumbakonam, iu Original 
Suit No. 19 of 190G. 

Mr. C. V. Ananthakrishna Iyer, for the 
Appellants. 

Mr. T. R. Ramach'indrier, for the Res¬ 
pondents. 

JUDGMENT. ^ 

White, C. J.—The contract we have to 
consider, no doubt, differs in some respects 
from the ordinary vendor and purchaser 
contract which was before the Courts in 
most of tlie cases which were discussed in 
the course of the argument in this appeal. 
The consideration f)r the contract in question 
was a sum of Rs. 41,000, of which Rs. 4,000, 
is stated to have been received by the 
vendor on the date of the agreement, 
R^. 20,000 was to remain on mortgage, and 
the balance was to be paid on a specified 
date. If the purchaser failed to carry out 
the ooutract, be was to forfeit the Rs. 4,000 
advance. If the vendor failed to carry oat 
the contract, he was to refund the advance 
and pay Rs. 4,000. There was a further 
provision that the vendor should execute 
the sale-deed before the agreed date either 
iu favour of the purchaser or in favour of the 
purchaser’s nominees. In pursuance of this 
the vendor, before the agreed date, sold some 
of the lands to a nominee of the purchaser. 

I do not think the fact that there was a 
reciprocal agreement by which Rs. 4,000 
was tu be b>rfelted to the vendor if the 
purchaser was in default, and Rs. 4,000 
was to be paid by the vendor (besides 
refunding the advance) if the vendor was 
iu default, or the fact that there was part 
performance of the contract before the 
agreed date, makes any difference for the 
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porpose of the question we have to decide, 
VI?., whether, in the events which Imve 
happened, the vendor is entitled to retain 
the Rs. 4,000. 

As a matter of fact, the vendor lias been 
able to sell the unsold portion of the land, 
or part of it, for more than the amount 
provided for in the agreement. This, again, 
in my opinion, does not affect tlie question 
we have to decide. 

I agree that the question must be deter¬ 
mined with reference to the provisions 
of the Indian Contract Act and that if they 
are in conflict witli the English Lav ns laid 
down in the English authorities, we must 
follow the statute. 

I think, however, it may safely be pre¬ 
mised, that in a question such as this, it was 
not the intention of the Legislature to depart 
from what svas understood to be the English 
Law at the time the Indian Contract Act was 
passed. It is also to be observed, as Wallis, J., 
points out that tliough several cases as to 
the right to recover deposits have been 
decided in India since the Contract Act 
was passed, in none of these has it been 
suggested that under the provisions of that 
enactment the law of India differed from that 
of England with reference to this question. 

In the contract before us, we have an 
express agreement that, in default by the 
purchaser, the Rs. 4,000 was to be forfeited. 
Unless, therefore, the defaulting party can 
obtain relief on giounda of equity, or under 
some statutory enactment, he is bound by 
his bargain. In Howe v. Smith (1), 
Pry, L. J., said: “Money paid as a deposit 
must, I conceive, be paid on some terms 
implied or expressed. In this case no terms 
are expressed, and we must, therefore, inquire 
what terms are to be implied. The terms 
most naturally to be implied appear to me 
in the case of money paid on the signing of 
a contract to be that in the event of the 
contract being performed it shall be brought 
into account, but if the contract is not par- 
formed by the payer it shall remain the 
property of the payee. It is not merely a 
part payment, but is then also an earnest 
to bind the bargain so entered into, and 
creates by the fear of its forfeiture a motive 
in the payer to perform the rest of the 
contract.” The learned Lord Justice was 

(1) (1884) 27 Ch. D. 89 at p. 101; 53 L. J. Ch. 1055; 
60 L. T. 573; 32 W. li. 802; -48 J, P, 773. 


dealing with a ease where there was no 
express agreement. Here we have an 
express agreement, and the observations, 
as it seems to me, apply a fortiori. If time 
was of the essence of the contract into 
which the parties entered (and, in the opi- 
noin of Wallis, J. and of the Subordinate 
Judge, it was) it seems to mo clear that 
(unless the plaintiff cm establish that the 
piovi.sions of the Contract Act give him a 
right to recover, and I will deal with this 
later) effect should be given to the inten¬ 
tion of the parties as expressed in the 
agreement. 

There is, so far as I know, no reported 
case. English or Indian, since In re Dagen¬ 
ham {Thames) Doc'x Oo., /iV parte }Inhe (2) 
(where the deposit was half the purciiase 
price) of a vendor and purchaser contract 
in which it has been held that, notwith¬ 
standing an express agreement, the deposit 
is to be forfeited on default by the 
purchaser, it has been hel.l that the 
deposit can be recovered hack. In Detts 
V. Burch (3) there was no deposit. 

But, so far as the English Law is con¬ 
cerned, as is pointed out in the judgments in 
Howe V. Smith (1) since the Judicature Acts 
where the question whether time is of the 
essence of the contract arise.s, all contracts 
must be governed by the Rules of Equity. 
1 deal with this case, tlierefore, on the 
looting that, the pui chaser would have 
been entitled to fulHI his contract within 
a reasonable time after the agreed date. 

In the case of Howe v. Smith (IJ, it was 
held that the purchaser was not entitled 
to a return of the deposit. Then, there 
was no express agreement that Die deposit 
should be forfeited, and the question was 
considered on the footing that time was 
not of the e.ssence of the contract. Here 
we have an express agreement as to the 
forfeiture. In his judgment in tlowe v. 
Smith (1), Bowen, L. J.. said (page 97) “The 
question as to the right of the purchaser to 
the return of the deposit money must, in each 
case, be a question of the onditionsof the 
contract. In principle it ought to be so 
because, of course, person.s may make ex- 


^ « W M ^ 
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(3) (,1884) 4 II. k X. 506; 1 F. p. 4^5: 28 L J 
?67; 7 W. R. 546, ' X.. J. 
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actly what bargain they please as to what 
is to be done with the money deposit¬ 
ed. We have to look to the documents to 
see what bargain was made. If any autho¬ 
rity were wanted to prove that in each 
case it is a question of construction (I do 
not think it is wanted) it would be found in 
Palfner v. Temple (4). the case to which L)rd 
Justice Cotton has referred, and which— 
whatever may be the value of the case as 
an authority on the construction of the 
contract in that case, as to which I agree 
with everything that has fallen from Lord 
Justice Cotton—adopts the principle that 
in each case we must consider what was 
the bargain. At page 520 there is this 
observation: The ground on which we 

rest this opinion is, that, in the absence of 
any specific provision, the question, whe¬ 
ther the deposit is forfeited, depends on 
the intent of the parties to be collected 
from the whole instrument.’ ” Again, on 
page 99; “We have to look to the con¬ 
duct of the pirties and to the contract 
itself, and, putting the two things together, 
to see whether the purchaser has acted 
not merely so as to break his contract, 
but to entitle the other side to say he has 
repudiated and no longer stands by it. ” 
The question of the return of a deposit 
came before Eve, J., in Hill v. Burnell (5), on 
a motion by the plaintiff (the vendor) that 
the agreement of sale should be rescinded 
and the deposit forfeited to the vendor. 
Here, again, there was no agreement for 
the forfeiture of the deposit. The learned 
Judge observes (page 556) that the decision 
in Howe v. Smith (1) negatives the purchaser’s 
right to recover the deposit in a case 
where he has repudiated the contract and 
establishes the right of the vendor in such 
circumstances to retain it. He also 
observes (page 556) th&t Howe v. Smith (1) 
establishes that there is nothing inconsist- 
) ent in a vendor being given relief by way 
■ of rescission and at the same time, in the 
absence of express stipulation to the con- 
• trary, being allowed to retain the deposit. 

‘ The learned Judge points out that in 
Jachson V. De Kadich (6), Par well, J., had 
declined to make an order for a return of 

(4) (1839) 1 P. & D. 379; 9 A. A E. 503; 8 L. J.(n,s.) 
O B 179; 48 R. R. 568; 112 Eng. Rop. 1304. 

(5) (1911) 2 Ch. 551; 105 L. T. 409; 55 S. J. 757; 81 

L. J. Ch. 46. 

(6) (1904) W. N. 168. 


the deposit on the ground that a claim for 
rescission was inconsistent with a claim 
for damages under the contract and that 
in Rowe v. Smith (1) there was no rescis¬ 
sion. Eve, J., then proceeds to point out 
that there had in fact been rescission 
in Howe v. Smith (1) since the vendorhad re¬ 
sold the property under his absolute title 
and not under a clause in the contract au¬ 
thorising him to sell on the purchaser’s 
default, and that he had justifiably elected 
to treat the contract as rescinded. It may, 

I think, be put thus; If the purchaser 
repudiates the contract, the vendor may 
retain the deposit. If where time is not 
of the essence of the contract the vendor 
rescinds after the agreed date, it is for the 
purchaser to show that he was ready and j 
willing to perform the contract within a! 
reasonable time after the agreed date. If 
time is not of the essence of the contract, 
failure to perform ou the agreed date does 
not in itself amount to repudiation, bat 
express intimation by the purchaser that 
he repudiates his contract is surely not 
necessary. And if the party in default 
fails to fulfil his contract on the agreed 
date, I think the onus is on him to 
show he does nob intend to repudiate. 
Id the present case, some days before 
the agreed date, the vendor gave the 
purchaser express notice that he was 
not prepared to give him an extension 
of time (Exhibit V) and on the day 
of the agreed date or the day after the 
vendor gave the purchaser express notice 
that the purchaser had forfeited the deposit 
and that the vendor was going to sell the 
land to third parties. The purchaser made 
no offer, did not ask for an extension of 
time and did not answer the letter. The 
letter to Ramasawmi Aiyar (Exhibit VI) 
to which the Subordinate Judge refers 
cannot be treated as a notice to the 
vendor. Sankaran Nair, J., observes in his 
judgment, that the Sabordinate Judge finds 
that the purchaser’s conduct shows his 
willingness to carry out the contract after 
May 24th. I do not find any such finding 
though I tnay have overlooked it. But 
assuming it to be the case, this seenis to 
me to be immaterial since it is not SOS’' 
gested that his readiness and willio^®^^ 
was intimated to the vendor. I think, on 
the facts of this case, the vendor was 
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entitled on May 25th to elect to rescind. 
He did eo elect and he gave the pnrchaser 
express notice he had so elected. After¬ 
wards he re*9old the lands under his 
absolute title. The Subordinate Judg^e 
held and TVallis and Sankaran Nair, JJ,, 
agreed with him that the subsequent 
sales were not under the original agree¬ 
ment. 

In Howe v. Smith (1) Fry, Xj. J.. observes 
(p. 103) that the effect of section 25 of the 
Judicature Act is * that tlie purchaser seeking 
damages is no longer obliged to prove his 
willingness and readiness to complete on 
the day named, but may still recover if he 
can prove such readiness and willingness 
within a reasonable time after the stipulat¬ 
ed day/’ But he goes on to observe: 

and the inquiry, therefore, arises whether 
the purchaser in the present case could 
aver and prove such readiness and 
willingness within a reasonable time.” So 
far as I can see, the purchaser neither 
averred nor proved his readiness and willing¬ 
ness within a reasonable time, and I do not 
think he is relieved from this obligation 
because he had received express notice 
from the vendor that the latter intended to 
hold him to his bargain. Then as to the 
Contract Act I do not think section 64 helps 
the purchaser. 

If the question had been res Integra, I 
should have been inclined to hold that this 
section only applies where the contract is 
voidable under the law (e. g., as falling within 
section 19 or 19 (a), Indian Contract Act) 
or where the contract itself in terms gives 
an option to avoid to one of the parties. 
However, the decisions would seem to be 
the other way. 

I do not think the section applies to the 
case of a deposit made to secure the per¬ 
formance of a contract. It has been 
suggested that illustration (c) to section 
65, Indian Contract Act, ought to have 
found a place as an illustration to section 
64. Assume this to be so, it is clear the 
‘benefit” in the illustration was a benefit 
under the contract. Here the benefit of 
having some security that the purchaser 
would fulfil his contract was ancillary to 
the contract for the sale of the land. I do 
not think it was thereunder” within the 
meaning of the section, and I do not think 


the rescission of wdiat may be called the main 
contract by the vendor involves the rescission 
of the ancillary contract, that, in default by 
the purchaser, the vendor should bo entitled 
to relain the deposit. 

I also think that section 74, Indian 
Contract Act, does not apply. The sum of 
Rs. 4,000 is named in the contract as an 
advance,” not as the amount to be paid in 
case of breach. Wliy should it be assumed 
that it was paid with a different intention 
from that stated in the contract? Further, 
if, as seems to me to be the right view, it is 
paid partly by way of part payment of tlie 
purchase money and partly by way of 
security or guarantee for the performance 
of the contract, it cannot be regarded as 
a sum named in the contract as the amount 
to be paid in case of breach. Again, if 
we are to deal with this case according 
to the letter of tl>e section, this, as was 
pointed out by Miller, J., in the course of 
the argument, is not a question of the 
amount of compensation which the vendor i.s 
entitled to receive by reason of the breach, but ] 
a question whether the vendee is entitled, j 
under the contract, to recover an amount 
which has been already paid. 

If we examine the illustration to section 
74, Indian Contract Act, it seems to me the 
present case comes nearer to illustrations (c) 
and (d) where the contract can be enforced 
accox’ding to its terms than to the other 
illustrations where the stipulation is by way 
of penalty. 

There are two or three Indian decisions 
I should like to refer to. In Bishan Ohand 
V. itndha Kishan Dos (7) and Balvania 
Appaji Whatekar v. Bira (8), both cases 
in which there was no express agree¬ 
ment for the forfeiture of the deposit, the 
course in this country held, following the 
English Rule, that the deposit could not bo 
recovered. The case reported as Srinivasa v. 
Rathnasjbapathi Pillai (9) was not a case of 
vendor and purchaser but a case where a con¬ 
tract provided that a deposit made by a con¬ 
tractor who had agreed to do certain 
work should be forfeited if he had failed to 
do the work. There the stipulation as to 

(7) 19 A. 4S9 ; A. \V. N. (1897) 123. 

(8) 23 B. 56. 

(9) 16 M. 474 3 M. L. J. 124. 
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the deposit was treated as a stipulation by 
way of penalty and it was held that the 
plaintiff’s assignee was entitled to recoYer 
the difference between the amount of 
the deposit and the damages sustained by 

the defendants. 

In Maninn Fatter v. The Madras Uaiiway 
Company UO) the Court held that, where the 
Instrument referred to a sum deposited as 
security for performance, the bargain of 
the parties should be carried out except 
where the forfeiture is relieved against on 
terms which the Court imposes to meet the 
justice of the case where the circumstances 
warrant the grant of such equitable relief. 
These two decisions might perhaps be re¬ 
conciled on the ground that, in the former 
case, the “deposit” having regard to the 
value of the contract was proportionately 
larger than in the latter case. But I doubt 
if this distinction on the facts can be 
drawn as regards the latter case. The 
proposition as to the reasonableness oi the 
sum deposited as security is in accordance 
with the passage in Sedgwick on Damages 
which the learned Judges cite. If the ques¬ 
tion of reasonableness is a matter which 
can be taken into account, I am certainly 
prepared to hold that a 10 per cent deposit, as 
in this case, on the purchased price (I do not 
overlook the fact that Rs. 20,000 was to re¬ 
main on mortgage), is reasonable. In the 
case of In re Dagenham (Thames) Dock Co.^ Ex 
parte Hulse (2) where it was held the vendor 
could not retain the deposit the deposit 
was half the purchase-money. Tbeie, as 
Wallis, J., points out, the amount was so 
large as to take it out of the ordinary class 
of deposits. There is certainly nothing 
extraordinary in a 10 per cent, deposit under 
an agreement for the sale of land. 

I agree with Wallis, J.. and I think this 

appeal should be allowed. 

Miller, J.— 1 a™ of the same opinion. 
On the facts, I agree with Wallis, J , that 
the sum of the Rs. 4,000 for which the 
plaintiff is suing can be regarded as a 
deposit by way of guarantee or security for 
the performance of the contract of sale, 
and (agreeing with Wallis, J., and I he 
Subordinate Judge) that of that ccntract 
time was of the essence. 

(^lO) 29 M. 118; 16 M. L. J. 37. 


On those facts I do not see how to avoid 
the conclusion that the plaintiff on his 
failure to be ready with the purchase- 
money at the essential time, most he 
held to have abandoned the contract, 
having put it out of his power to 
perform it. That brings the case within the 
English authorities among which Howe v. 
Smith (1) is conspicuous, and if we follow 
those cases the present suit must fail. 

The weight of authority both in this 
country and in England is against the con¬ 
tention that the plaintiff is entitled to 
claim the return of the deposit as having 
bfen paid in pursuance of a penal stipula¬ 
tion : that is clear from the judgments of 
both the learned Judges who heard the 
appeal and it is needless for me to discuss 
the authorities. 

There may be cases where the Courts 
must find that the amount of the deposit or 
payment in advance is so great in compari¬ 
son with the amount payable under the 
contract, that the parties cannot have in¬ 
tended it as a mere security for perform¬ 
ance, but rather as a punishment for non¬ 
performance of the contract, and in those 
cases the Court may doubtless refuse to 
allow the retention of the whole of the de¬ 
posit; but where there is no such dispro¬ 
portion and nothing unreasonable in re¬ 
garding the depo.sit as a security, then the 
defaulter will not be allowed to recover back 
what he has paid on an express stipulation 
that it shall be forfeited in the event of 
default. This is the rule which was accepted 
in Manian Fatter v. The Madras Failway 
Company (10), as being in accordance with 
the English cases, and it is a rule whic 
am prepared to accept, as being obvious y 
calculated to do justice. Here 1 do not thin 
it was seriously contended that the sum o 
Rs. 4,000 was excessive or unreasonable ss 
a security for performance of the contrac , 
and the fact that the vendor was able a er 
breach of the contract by the vendee to ® 
a sale on terms even better than o®® 
contained in the broken contract is not 
dence sufificient to support an inference ® 
the deposit was unreasonable in ’ 

Unless then we are prevented by some in 
in the Indian Contract Act from 
these authorities I am of opinion tbs 
appeal must be allowed. For the reas 
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given by -Wallis, J., I do not think section 

/■i IS applicable to this snit, and the only 

other section which need be considered is 

section 64—the second sentence of that 

section. I agree with Wallis, J., that that 

section does not apply to the circumstances 
or this case. 

It is as a forfeited security for the per- 
formance of the contract and not as 
part payment of the price that the defendant 
seeks to retain the deposit, and it will not 
be denied that a benefit which he has 
obtained by reason of a breach of the con- 
tr^t is not a benefit ‘under’ the contract. 

Sankaran Nair, J., takes the view that 

there is only one contract and the stipulation 

with regard to the deposit is a part of the 

consideration, and, consequently, as I 

understand the learned Judge, the defendant, 

when he rescinded the contract, rescinded 

with it the stipulation, the benefit which he 

has received under the stipulation is, 

therefore, a benefit received ‘under’ the 

rescinded contract. Wallis. J.. on the other 

hand, holds that the stipulation may be 

regarded as collateral to the contract of 

sale, and thus, as I understand him, it is 

not rescinded with the rescission of the 

contract of sale and, therefore, section 6-4 

caniiot apply. This view seems to me to be 
the better. 

Let us assume that the stipulation re- 
presents an agreement as to the damages 
payable under section 74 of the Contract Act; 
in that case it seems tome it would be 
unreasonable to hold that with the rescission 
of the contract, that agreement is also 
rescinded ; but if it is not rescinded section 
64 cannot apply to it. And if in that case 
it would be held, as I think it necessarily 
would be held, that the stipulation is not 
rescinded with ^ what I may call the main 
contract, there is no reason why the same 
conclusion should not bo reached when the 
stipulation relates to a security for the 
performance of the contract. 

Both stand on the same footing : both are 
stipulations which depend for their operation 
not upon the fulfilment of the main con- 
tract but on its breach, and the provisions of 

section 64 are, it seems to me, inapplicable 
to them. 

Sankaran Nair, J., is of opinion that the 
stipulation, if it is not an integral part of 

contract of sale, must fail for want of 


consideration, but that difficulty, I venture 
to think, will arise only if the deposit is 
regarded solely as a part-payment • if it is 
a security placed in the hands of the 
vendor for the purpose of binding the 
bargain, there seems to be no want of 
consideration. 

I agree also with Wallis, J., that we 
cannot regard the deposit as the amount of 
damages agreed upou by the parties. It 
18 very difficult to my mind to believe that 
the vendor would have limited his demand 
for damages to the sum of Rs. 4,000—in 
the circumstances of the case, and there 
18 nothing in the language of the contract 
to compel us to hold that he did so. On the 
contrary the contract rather shows that that 
was not the intention. 

I am, for these reasons, of opinion, that the 
second part of section 64 is not applicable 
to the case and that being so I find nothing 
in the Contract Act to prevent our follow- 
ing the authority of Howe v. Smith (1) 
which as has been pointed out by Eve, J., in 
Hall V. Burnell (5) permits a vendor to 
rescind the contract as well as at the same 
time to retain the deposit. 

1 would, therefore, allow the appeal and 
dismiss the suit. 

Sadasiva Aitar, j.—I have the misfortune 
to differ from the judgment of the majority 
of the Bench in the case. 

The Indian Contract Act was the result of 
the labours of several years’ deliberation. 

It was drafted in England by the Indian 
Law Commission, it was revised and 
elaborated by the Legislative Department in 
India (which even borrowed certain pro¬ 
visions from the New York Draft Code) 
and it was lastly considered and revised 
with great care by that eminent jurist. Sir 
James Fitzjames Stephen, who was the then 

Law Member of the Governor-General’s 

Council. It was enacted “in order to 
define and amend certain parts of the law 
relating to contracts.” Though there might 
be some portions of the law of contract 
not covered by the Act, I do not think 
that so far as the general principles are 
concerned, the learned Legislator would 
have failed to indicate them with sufficient 
clearness and fullness for the guidance of 
Indian Courts. (The Indian Evidence Act 
which also we owe to the same eminent 
jurist has been universally praised for itf 
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thoroQffh grasp of the principles of the Law 
relating to evidence and for the exhaustive 
and clear manner in which such principles 
have been applied in the enactment of the 
rales of evidence embodied in the Acc). 
Pollock mentions the case of Damdupat 
in the Bombay Presidency and in the town 
of Calcutta in connection with the case of 
loans contracted by Hindus. He also re¬ 
fers to the provisions as to the awarding 
of interest as damages under the Hindu 
Law in Bombay ISaunadnnoppa v. Shiuhn- 
sawa (11), and then remarks: “Such cases 
are very few and tlie native law of con¬ 
tract may, for all practical purposes, be 
regarded as having been superseded by the 
Indian Contract Act.” etc.,] Shephard, J., 
in his Contract Act, refers to some special 
and subsidiary portions of the law cf con¬ 
tracts such as that of the Law of Master and 
Servant, Consignor and Carrier, the law 
regulating Promissory-notes ar.d Bills of 
Exchange, the Law of Contracts specially 
atlecting land, the law as to specidc perform¬ 
ance and some few similar technical 
matters as intentionally omitted from the 
direct scope of the Act, some of these 
matters being afterwards embodied in enact¬ 
ments like the Negotiable Instruments Act 
and the Transfer of Property Act. But as 
regards the enunciation of the and 

universal principles of the Law of Contracts, 
1 think that the Contract Act was intended 
to be as exhaustive as possible. 

I am, therefore, naturally reluctant to hold 
that the Indian Contract Act contains no 
provisions applicable to the very common 
cases where a vendor and a purchaser agree 
that the eainest money deposited with the 
vendor should be treated as part of the 
purohase-money, if the sale is completed 
by the purchaser, but should be forfeited 
to the vendor if the purchaser makes 
default in completing the purchase. After 
going through the Contract Act, I think 
that the provisions of sections 39, 55, 64 
65, 73, 74 and 75 of the Act, when’read 
together; indicate in sufficient fullness and 
clearness the principles applicable to the 
decision of the questions now in dispute 
relating to the rights and duties of a vendor 

who rightly rescinds a contract of purchase 

(11) 31 B. 364j 9 Bom. L. R. 439. 


and with whom a portion of the purchase- 
money agreed upon had been deposited with 
stipulation for its forfeitnre for the pur¬ 


a 


chaser’s default. The rule enacted by section 
39 of the Contract Act gives a right to the 
vendor to rescind the contract if the pur¬ 
chaser has ‘ disabled himself from perform¬ 
ing the contract.” The result of applying 
section 55 is that, if time is of the esseace of 
the contract and if the purchaser fails to 
pay the balance of the purchase-money 
within the time agreed upon for the com¬ 
pletion of the purchase, the vendor might 
rescind the contract and the vendor will 
“be entitled to compensation from the pur¬ 
chaser for the losses occasioned” to the 
vendor by the purchaser’s failure. Under 
section 64, it seems to me that the vendor 
who properly rescinds the contract accord¬ 
ing to section 55 on account of the pur¬ 
chaser’s failure, should “if he (the vendor) 
have received any benefit thereunder” (that 
is, from the contract of sale and purchase) 
“restore such benefit to” the purchaser. 
Section 65 indicates that when a contract 
of sale becomes void (which might happen by 
the vendor lawfully rescinding it) the 
vendor, if he has received any advantage 
under the contract, is bound to restore it or 

to make compensation for that benefit to the 
purchaser. Illustration (c) to this section 
is very instructive. It is as follows:— 
a singer, contracts with B., the manager of 
a theatre, to sing at his threatre for two 
nights in every week during the next two 
months, and B. engages to pay her a hundred 
rupees for each night’s performance. On the 
sixth night. A, wilfully absents hersel 
from the theatre, and B., in consequencei 
rescinds the contract. B. must pay A. for 
the five nights on which she had 
Section 73 merely confirms the rig” 
given by section 55 to the vendor to claim 
compensation from the purchaser for the 
loss occasioned by the latter’s failure. Thus 
the obligation to restore the benefit receive 
or to make compensation for it is laid 
absolutely, even where A. has made ^ 
default. If B. substained any loss by A. s 

wilful default, he is, of course, entitled to 

make a cross-claim for it from A. on e 
sections 55 and 73 but this cannot a ec 
the absolute obligation laid on B. to res ore 
the benefit received by him from A. on e 
the rescinded contract. 
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Section 7-1 h a very important section. It 
treats of stipulations by way of penalty. We 
know how Courts in India followed too closely 
le English decisions which made refined 
distinctions between penalty and liquidated 
damages and which treated a provision for en- 
hanced interest from date of bond as a penalty 
but not a provision for enhanced interest from 
ate of default. The amendment of section 

and the new illustrations added to it did 
away with all these distinctions imported 
into India from England and treated all 
stipulations in a contract “by way of penalty” 
on the same footing to be relieved by Courts 
according to justice, equity and good cou- 
science,^ directing, however, tiie Courts to 
award reasonable compensation” against 
the party guilty of the breach of contract, nob 
exceeding the amount named as penalty 
or (as the case may be), the penalty stipulat¬ 
ed for (if the penalty is any stipution otlier 
than a sum named as to be paid for breach). 
LI have had occasion recently to consider 
this section 74 at length in Avotham Muthu 
kruhnier v. Saukaralingam PiUni (12) and 
ngain in tlie Full Bench reference made in 
that appeal.] The very use of the expression 
forfeit the deposit”, the agreement of sale in 
tins case uses the word ‘forfeit’, conveys to my 
mind the^ notion of a “stipulation by way 
of penalty” referred to in section 74. A man 
forfeits a thing as punishment or penalty for 
a fault, and hence every stipulation for 
forfeiture^^miist be a stipulation by way of 
penalty. This view seems to me to be materi¬ 
ally strengthened by the exception clause 
attached to section 74 and the illustration 
(c) which relates to that exception. It is 
(dear from the illustration that when .4. 

forfeits” his recognizance in Rs. 500 to 
appear in Court, he must pay the whole 
penalty’ of Rs. 500. In short. I find myself 
unable to dissociate in ray mind the idea of 
astipulation by way of forfeiture from the 
idea of a stipulation by way of ‘penalty’ or of 
liquidated damages," if we retain in our mind 
the distinction between penalty and liquidated 
damages made in the English decisions. Sec¬ 
tion 7o of tlie Contract Act confirms the 
provision in sections 55 and 7.1 entitling the 
vendor to recover compensation from the 
purchaser for the latter’s breach of contract. 

On the facts of this ca.se, I agree that the 
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plaintiff (purchaser) did commit breach of 
contract by not prying the bilancs of 
purchass-money within the stipulate 1 peri)!. 
I differ (with respsct) from the opinion of 
Sankaran Nair, J., (if such ba his opinim, as 
I am not quite sure) that, even when time is 
of^ t!ie essence of the contract ami the 
stipulated time is allowed by the p.irchasar 
to expire, the vendir cannot rescind the 
contract unless the purchaser had als>“no 
intentiou of performing the cMitract or 
repudiates it.” Observations tending to that 
effact in lloioi v. (1) cxunot affect 

the law as laid down in the Indian Cmtract 
Act. As remarked by Pollock in the preface 
te this b)ok on the Contract Act: “in many 
on the avgnraents and some of the judgments 
in the reports of the Indian ll.gh C marts’, there 
appears, if I mistake not, a tendency to follow 
the English authorities too literally, (though 
many case) these are not positively bind¬ 
ing on Indian Courts.” As to the alio wing 
of a further “reasonable time afrer the 
stipulated date” before the vendor cmld 
rescind the contract (a dnctrine also 
evolved from lo.nse expressions used in 
snne of the English decisions), I do nob 
see how, when time is of the e.ssenoe of 
the contract and the vamlor, therefore, has 
the legal right to rescind the contract on 
the expiry of the stipulatd time withiub 
the purchaser having performed his promise, 
a further reasonable time could be allowed so 
as to deprive the vendor of hi.s legal right to 
rescind the contract as soon as the purchaser’s 
breach of the latter’s promise takes pi ice. 

Granting then (as I must) that the 
vendor rescinded the contract properly in 
this case, wliat are tlie respective rights 
and liabilities of the partues consequent 
on such rescission? The English Courts 
have, in many cases, treated these sfcipula- 
tions for forfeiture of deposit money as 
standing on a different footing altogefclier 
from stipulations for penalty and stipula¬ 
tions for liquidated damages but in other 
cases they have treated such stipulations 
as standing on the footing of stipulations 
for liquidated damages. I shall refer to 
only a few of these cases. In Wallin v. 
Smith ^ Qd) Jessel, M. R., held that in auch 
cases the bargian of the parties is to 


(12) 18 Ind. Gas. 417; 24 M.L.J. 135; 13 M.L.T. 20. 


(13) (1882) 21 Ch. D. 243; 52 L. J. Ch. 145- 47 L 
389; 31 W.K. 214. 
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be carried oiifr.” In an English case, a 
learned Judge is reported to have gone so 
far as to say; ‘ There is no breach of contract 
at all. Yoa have taken your chance with 
respect to your deposit and you are not 
entitled to have that deposit back.” The 
position that “there is no breach of contract 
at all” shows how widely the principles 
of the Indian Contract Act by which 
Indian Courts are bound differ from the 
technicial considerations which have guided 
the English Judges in some of the English 
cases. Surely there has been a clear 
breach of contract under the Contract Act 
and the bargain between the parties not 
a mere game of chance in which one 
party has lost his deposit according to 
the rules of the game as agreed upon. 

But against these cases is the case 
of In re Dagenham (Thames) Dock Company^ 
Ex parte Bulse (2) where it was held 
that a stipulation that half the purchase* 
money (paid in advance) should be forfeited 
was a penalty and should be relieved against. 
I do not see how, on principle, a 
deposit to be forfeited should be treated 
as a penalty if it is 50 per cent, of the 
purchase-money, but it should be treated 
as money to be retained by the vendor 
according to tl\e bargain between the 
parties, if it is of a less proportion than 
half. If once you admit that the reason¬ 
ableness of the sum agreed upon to be 
forfeited for breach can be considered in 
arriving at the conclusion whether the 
stipulation is to be treated as a penalty 
or not, 1 think it is impossible to treat 
such stipulations on any other footing 
than the footing of stipulations for penalty 
(if the amount is harsh or unconscionable) 
or stipulation for liquidated damages (if 
the amount is a reasonable one). In 
Wallis V. Smith (13) itself. Pry, J., in the 
original trial held that the deposit money 
must be treated as liquidated damages if it 
was a reasonable amount. So also in 
Sedgwick on Damages, 7th Edition, Vol. 
If pafiT© 593 [quoted in Manian Patter v. 
The Madras Railway Co , (10)] it is said that 
the forfeiture will not be interfered with 
if reasonable in amount. As I said, the 
introduction of the idea of the reason¬ 
ableness or otherwise of the sum is con¬ 
sistent (at least to my mind) only with 
the principle that the amount is considered 


as reasonable compensation for the damages 
sustained by the vendor owing to the pur¬ 
chaser’s breach of contract. 

The distinction between penalty and 
liquidated damages has been abolished by 
the Indian Contract Act, section 74, and 
the Court has got full power to do equitable 
justice between the parties. Where the 
probable damages sustained are uncertain, 
the Court will usually give the whole 
deposit money as compensation if it is * 
reasonable sum. In the English Courts, 
this reasonable sum is, in some cases, 
styled liquidated damages and it was so 
held in Palmer v. Temple (4) and Walhs 
V. Smith (13) (see Fry, J.’s judgment in the 
original trial). In cases (as in this case) 
where it is proved as a fact that no 
damages at all have been sustained, the 
Court would, if the defendant claims it, 
give a nominal amount as compensation out 
of the stipulated sura, because it has been 
held that some compensation should be 
given, if claimed under section 74 of the 
Contract Act. [See Annamalai Oheity y. 
Yeerahadram Ghetty (14)]. That the sum 
to be forfeited is even under the English 
decisions, “damages” due to the vendor is 
clear from the fact that, when the vendor 
finds that he has sustained damages beyond 
the forfeited amount, he could admittedly 
sue only for the balance and cannot sue 
for the whole amount of damages ex¬ 
cluding altogether the forfeited amoun 
from consideration. Usually, the earnest or 
deposit money is a very small proportion 
of the price fixed. The probable damages 
coDsequent on the breach by the purchaser 
are uncertain in most cases as the vendor 
rarely cares to sell the land at once to 
other purchasers. Courts would, therefore, 
be fully justified in treating the '^ho e 
deposit amount (or Acharapanam in Tamil) 
as reasonable compensation in most cases. 
But this fact (as I think) should not ma e 
us forget the principle that the depos' 
money is a stipulated (that is, agreed upon/ 
penalty and that the provisions of sec ion 
74of theContract Act are, therefore, applicable 
to it and most govern it. Even according o 
Howe V. Smith (1), earnest money is intend¬ 
ed to create by the fear of its forfei are 
a motive in the purchaser to fulfil the oon 

(14) 26 U. 111. 
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tract. Just as the word forfeiture’ ioevitably 
raises the idea ot penalty’ in ray mind, the 
word fear’ raises the very same idea. 
Whatever raay be the view of the other 
High Courts, the case of Sriniv.i'ia v. 
Rothnasabapathi (9), decided by this Court, 
treats such stipulations as stipulations 
by way of penalty. 

As I said in the beginning, I find it 
difficult to hold that no principle was laid 
down by any of tlie sections of the Indian 
Contract Act which could be anplied to 
stipulations for forfeiture of deposit money 
except the general principle that the 
bargain between the parties must be strictly 
enforced. Sections 64 and 65 of the 
Contract Act are worded quite generally 
and their Lordships of the Privy Council 
did not hesitate to hold that section 65 
of the Contract Act applied to the fact 
of the case of Bassu Knar v. Dhnm 
tiingh (15), where an agreement became 
wholly ineffectual as one party to it properly 
threw it up altogether on account of the 
other party not admitting the existence of 
other unsvritten* terras alleged by the former. 
I must confess that I have been unable to 
follow the arguments advanced by the appel¬ 
lants’ learned Vakil to the effect that sections 
64 and 63 of the Contract Act could not be 
applied because the deposit money retained 
by the defendant was not a 'benefit’ or 'ad¬ 
vantage’ received under the contract of sale. 
One of the terms of the contract of sale was 
that the deposit money was to be treated as 
part of the purchase-money under the con¬ 
tract, having been expressly paid as such. 
It, no dou’ot, contained another term that the 
deposit money was to be treated as forfeited 
for the defendant’s benefit if the plaintiff 
failed to fulfil his promise to pay the re¬ 
mainder of the purchase-money within a 
stipulated time. But the advantage which 
acciues to the vendor of retaining the deposit 
money by such failure of the purchaser is 
clearly an advantage derived under the terms 
of the original contract. The contract might 
contain some provisions which might be called 
“main provisions” and others which might be 
called ancillary provisions”, and this pro¬ 
vision about the retaining of the deposit 
money by the vendor might be an ancillary 

(16) 11 A. 47} 15 I. A. 211. 


provision, but the benefit derived from this 
provision is, it is clear to my mind, a benefit 
derived under the contract. Again Sedg¬ 
wick, who is relied on in the case of Manian 
Paffer v. The Madras Railway Co. (10), heads 
his Chapter 12 (in which section 414 occurs) 
as a Chapter on “Liquidated Damages” and 
begins section 414 as follows:—“Deposit to 
be forfeited on default—t!ie forfeiture, if 
reasonable in amount, will to be enforced as 
liquidatei damages." To ray mind, it is im¬ 
possible to put it on any other footing but 
that of liquidated damages and, as the Con¬ 
tract Act does away with the distinction bet¬ 
ween penalty and liquidated damages, it 
must come under a stipulation by way of 
penalty. 

It is, therefore, clear to mind, that just as in 
the case of Bassu Kuar v. Dhum Singh (15) 
the book-debt amount retained by the vendor- 
debtor as part of the purchase-money was 
treated as a benefit which the said vendor got 
under the contract and which he must give up 
under section 65 of the Contract Act on the 
contract having become ineffectual, so the 
defendant in this case was bound to refund 
the benefit of the deposit money on the con¬ 
tract becoming ineffectual, his only right 
against the plaintiff being to make a counter¬ 
claim under sections 55, 73 and 75 of the Con¬ 
tract Act for compensation for the damages, 
if any, caused to him by the plaintiffs’ breach 
and, where no actual damages have been 
really sustained (as in this case), to make a 
counter-claim for some compensation out of 
the stipulated penalty under section 74 of the 
Contract Act. That the provisions of sec¬ 
tion 65 of the Contract Act as to restitution 
of benefits is di.stinctly wider than the rules 
laid down in English decision is admitted by 
Pollock in the last paragraph of his commen¬ 
taries to section 65 of the Contract Act. I am 
also not disposed to limit the wide provisions 
of section 74 of the Contract Act (especially 
after the Legislature was obliged to amend it, 
owing to the unfortunate introduction, by 
Indian Courts, of the 'artificial and more or 
less arbitrary rules of construction” concernrd 
with penalty and liquidated damages laid down 
by English decisions), I am not disposed to 
limit the wide provisions of section 74 by 
drawing a further distinction between a 
penalty’ and a deposit’ paid with a condition 
of forfeiture, or a distinction between 
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deposit of a reasonable proportion of the 
parchase-raoney. and a deposit of an un¬ 
reasonable proportion of the purchase-money, 
or a distinction bsbween what is called 
liquidated satisfaction” in an Eog^lish case on 
Societe Qenerale Be Paris and G. Colladan v. 
Onet Walker (16) and '^damages” or ^'penalty” 
on the other and so on and so forth. (There 
seems to me to be no magic in the word 
liquidated” or in the word “deposit”). Sup¬ 
pose that in this case two alternative states 
of facts were proved; 

(o) that the plaintiff had paid all but 

Rs. 1,000 of the purchase-money of Rs. 41,000 
before the due date; 

(6) that the plaintiff had paid only the 
Rs. 4,000 first deposited and not a single 
pie of the remaining Rs. 37,000. 

In either case, the whole Rs. 4,000 should 
be forfeited according to the terms of Exhibit 
A. and I cannot conceive that such a provi¬ 
sion is nota penalty. 

Having read sections 39, 64. 65 and 75 
nf the Contract Act together ray mind is clear 
that the framers ot the Contract Act, 
intended that money received by a vendor 
under a rescinded contract of sale (rescind¬ 
ed property by the vendor) should be 
returned to the purchaser, leaving full liberty 
to the rescinding vendor to recover 
damages from the purchaser for the latter’s 
breach of contract. We have gob the 
authority of Mr. Stokes for saying that the 
illustrations {h) and (c) to section 65 of the 
Contract Act properly belong to section 64 of 
that Act. It is further very significant that 
the very same set of facts is mentioned in 
the illustration (a) to section 39, illustra¬ 
tion (c) to section 65 and the illustration to 
section 75. I shall here set down the three 
illustrations to the three sections together, 
and they make it almost conclusive to my 
mind that the obligation of the vendor to 
return the deposit money was intended to 
be quite independent of his right to recover 
damages sustained by him by the pur¬ 
chaser’s default, though, of course, the 
said obligation and the said right can be 
put in issue and dealt with in the same 
suit. The three illustrations to the three 
sections are: 

A., a singer, enters into a contract with 


(16) (1880) II App. Caa. 20 at p. 34; 54 L. T 383, 
W W. R. 662; 55 L. J. Q. B. 169. 


B. the manager of a theatre, to sing at his 
theatre two nights in every week during 
the next two months, and B. engages to pay 
her Rs. 100 for each night’s performance. 
On the 6th night A. wilfully absents herself 
from the theatre. B. is at liberty to put 
an end to the contract. [Illustration (a) to 
section 39.] 

4., a singer, contracts with B., the manager 
of a theatre, to sing at his theatre for two 
nights in every week during the next two 
months, and B., engages to pay her Rs. 100 
for each night’s performance. On the 
sixth night, A. wilfully absents herself from 
the theatre and B. in consequence, rescinds 
the contract. B. must pay A. for the five 
nights, on which she had sung. (Illustration 
(c) to section 65.) 

A., a singer, contracts with B., the 
manager of a theatre, to sing at his theatre 
for two nights in every week during the 
next two months and B. engages to pay 
her Rs. 100 for each night’s performance. 
Oq the sixth night A. wilfully absents 
herself from the theatre and B. in conse* 
quence, rescinds the contract. B. is entitled 
to claim compensation for the damages 
which he has sustained through the non-fulfil¬ 
ment of the contract. (Illustration to section 

75). 

For the above reasons, I hold that the 
conclusion of Sankaran Nair, J., is right 
and I would affirm his decision and dismiss 
this appeal. 

By the Codrt.— The result is the appeal is 
allowed and the suit is dismissed with costs 
throughout. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 188 op 1912. 

April 1, 1913. 

Present: — Justice Sir Frederick Robertson, Kt. 
The firm MURLI DHAR-KANSHI 
RAM— Plaintiff—Petitioner 

versus 

NARAIN DAS— Defendant—Respondent. 
Civil Procedure Code (Act Vo} 1908), 0. Xri/, 

O. VII, r. II, O. VI, r. iS—PlaintiS not complying 
order to file agreement to arbitrate under section 20 of 
the second Schedule ^Suit not to be dismissed. , 

A plaint was rejected on the ground that the plaia*' 
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iff had no right to bring a suit without filing an 
agreement to arbitrate under clause 20 of the second 
Schedule of the Civil Procedure Code: 

Held, that neither Order XVU, rule 3, nor Order 
VII, rule 11, nor Order VI, rule 18, of the Code of 
Civil Procedure applied. 

Order XVII, rule 3, applies only to cases where 
time has been granted to a party on his own applica¬ 
tion to do anything which falls within the purview of 
the rule. 

Under Order VI, rule 18, the Court has no power to 
reject the plaint or to dismiss the suit, but must pro¬ 
ceed to try the suit on the original plaint. 

Petition under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Amritsar, dated the 
28th day of Novembei 1911, dismissing the 
suit. 

Mr. Qirdhari Lai Maheshwary, for the 
Petitioner. 

Lala Hukam Chand, for Mr. Nihal Chand 
for the Respondent. 

JUDGMENT.—It is quite clear that the 
order of the lower Court cannot be main¬ 
tained. The hand-writing of the Judge, Small 
Cause Court, is so hopelessly illegible that 
I had great ditliculty in making up my 
mind as to the rule and order uuder which 
the action of the lower Court really pur¬ 
ports to have been taken. I think from 
the vernacular record it is clear that rule 
11, Order VII, was really intended and it is 
perfectly clear that Order XVII, rule 3, has 
no application whatever to this case. It 
appears that the plaint was presented 
before the first Court who held that the 
plaintiff had no right to bring a suit in 
the present case without filing an agreement 
to arbitrate under section 20 of the second 
Schedule of the Civil Procedure Code. In 
this he was, as the learned Counsel for the 
respondent admits, clearly wrong. It was 
urged by the learned Connsel for the res¬ 
pondent that the order might have been 
passed under Order VII, rule 11. But as 
1 have already pointed out the only possible 
justification for that would be on a point on 
which the learned Judge has been shown to 
be clearly wrong. Consequently the plaint 
could not have been rejected under Order 
VII, rule 11, nor does Order VI, rule 18 
apply. Under Order VI, rule 18, the Court 
has no power to reject the plaint or to dis¬ 
miss the suit but must proceed to try the 
suit on the original plaint. Rule 3, Order 
XVII, clearly does not apply to this case for 


no time had been granted to the plaintiff 
on his own application to do anything which 
falls within the purview of Order XVII, 
rule 3. It is contended by the learned 
Counsel for the respondent that tlie case is 
one in which it is cleai tliab the Small 
Cause Com t had no jurisdiction. With that 
point 1 have nothing to do except to point 
out that if this be so the proper course for 
the Small Cause Court to pursue is nob to 
dismiss the suit, but to return the plaint to 
be presented in the proper Court. 

I accordingly set aside the judgment and 
the decree of the lower Courts and refuru 
the case for disposal according to law. 

Case remanded. 


PUNJAB CHIEF COURT. 

Civil Revision applicati(*n No. 134 of 1911. 

April 23, 1913. 

Present: —Mr. Justice Scott-Smith. 
Khwaja ALTAF-UL-RAHMAN and others 
— Plaintiffs—Petitioners 

tersus 

AGHA JAN— Defendant—Respondent. 

Pnrtic:i to suit —Suit for rent—'Icnont mentionimj 
third party ta whom he had paid rent—Third party 
should be brought on the record. 

The (lefeiulant took a sliop on rent from tlie owner 
and with the latter's eoiisent agreed to pay rent to 
the plaintiff, the lessee thereof. Tlie plaintiff siieil for 
rout duo. Defendant alleged that ho had paid rent 
to one P. at the request of tlie owner. Tho Court 
declined to make I\ a party. 

Held, that tho Court should have made P. a party 
and have decided once for all %v!iether lie or plaintiffs 
were entitled to the rent. 

Petition, under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Delhi, dated the 10th 
December 1910, rejecting the application 
of the plaintiffs for review of his judgment, 
dated the Isb August 1910, decreeing the 
claim in part. 

Mr. Festonn Padabhai, for the Petitioners. 

Baba M. N. Mukerji, for the Respondent. 

JUDGMENT.—The shop for the rent of 
which plaiutiffa sue belonged to one Sheikh 
Karim Uilah who rented it to defendant. 
After his death his representatives, or some 
of them, leased it and other shops to plaint¬ 
iffs for five years on 17th April 1909. 

Plaintiffs sent a notice to defendant who 
after inquiring from the owners agreed to 
pay them rent. Subsequently, he says, he 
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paid rent to Parmesbri Das also at the 
rcQiiesfc of the owners. 

Plaintiffs saed defendant for rent and 

Conrrde Small Canse 

Court declined to make Parmesbri Das a 

tiUe^h question of 

title as between him and plaintiffs. 

from the owners on 9tb April 1910 and 
the flower Court has accordingly given 
plaintiffs a decree for rent due up to fifh 

April 1910 only. They have come'np he^ 

on the revision side. 
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I think the lower Court should have 
made Parmesbri Das a party and have 
decided once for all whether he or plaintiffs 
were entitled to the rent. The lower Court, 
having Ignored Parmesbri Das' application 
to be made a party, should not have then 
dismissed plaintiff's claim for rent accruing 
after 8th April 1910 on the ground that 
defendant said he had paid it to Parmesbri 
Das. 1 here is no proof of such payment. 

I accept the application and setting aside 
the order of the Judge, Small Cause Court, 
remand the case for re-decision after implead¬ 
ing Parmesbri Das. As petitioners stre- 
nuously opposed the latter being made a 

parly I direct that they pay respondent 
nis costs in this Court. 

application accepted. 


MADRAS HIGH COURT. 

First Civil Appeal No. 25 op 1910. 
October 30, 1912. 

Present'. Mr. Justice Sadasiva Aiyar. 
VADLAMAUNATI BALA TRIPURA 
SUNDARAMMA— Plaintiff—Appellant 

versus 

DADA SAHIB and others—Defendants 
, —Respondents. 

Mortgage mit—Costs. 

In a mortgage suit, a mortgagee is ordinarily entitled 
to his costs unless he is guilty of grave misconduct. 

Appeal against the decree of the District 

Court of Kistna, in Original Sait No 5 

of 1908. 

Mr. V. Ramesam^ for the Appellant. 

Mr. T. Ramachandra Row, for the Respond¬ 

ents. 


JUDGMENT.—The mortgagee (appellant) 

13 ordinarily entitled to his costs unless he was 
guilty of grave misconduct Knppustoami 
Ohettij V. Zemindar of Kalahasti (1). In this 
case the lower Court notonly refused costs 
to the mortgagee bat directed her to pay 
he costs of the mortgagors even though 
it found that the defendant’s plea in para¬ 
graph 10 of their written statement that 
plaintiff (mortgagee) was “not entitled to 
ask for possession in this suit” was 
unsustainable, for the Court did decree 
possession of the mortgaged lands to 
plaintiff, such possession having been the 
alternative relief prayed for in the plaint. 

Qofendant 3 alleged offer to pat plaint- 
iff in possession was never sought to be 
proved. ^ The defendant’s allegation that 
plaintiff’s agent asked them to take pos- 
session of the lands in fasli 1314 which 
ad been admittedly in possession of plaint- 
irusufructuary mortgagee till then is 
held by the lower Court to be not proved 
and yet the lower Court comes to the 
curious conclusion that the defendanis 
aving taken such possession was not 
wrongful even though the mortgage 
document does not give them any 
right to take such possession if the mort¬ 
gagee fails to lease out the lands to others. 

I think the lower Court’s discretion as to 
costs fwhich discretion, I admit, is a very 
large discretion not to be lightly inter¬ 
fered with) has been exercised almost 
arbitrarily in this case, especially when 
the^ lower Conrt found that plaintiff was 
entitled under the mortgage to very nearly 
the amount claimed by her as due under 
uiodify the lower Court’s decree by 
directing defendants to pay half of plaint¬ 
iff s costs in both Courts and hy directing 
defendants to bear their own costs. 

... Decree modified. 

(1)27M. 341. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1143 of 1912. 

April 2U 1913. 

Present: —Justice Sir Frederick Robertaou, Kt. 
Musaviviat KARM JAN and another— 
Defendants—Appellants 

versus 

ABDUL JABBAR— Plaintiff- 

Respondent. 

Rcstiiution of conjugal rights — Sti'nined relations 
letiveenhusbanJand wife—Apprehension of breach of 
peace —Decree not to he passed. 

It is very incorrect for a Court in India to pass 
a decree for the custody of a woman’s person when 
tho relations between the parties are of such a 
condition that it is obvious that a breach of the 
peace is likely to occur. 

Second appeal from the decree of the 
Divisional Judge, Attock Division, at Camp- 
bellpur, dated the 9th April 1912, reversing 
that of the District Judge, Attock, at 
Campbellpur, dated the 22nd December 1911, 

dismissing plaintiff’s claim. 

Mr. Bhagat Ram Puri, for the Appellants. 
Mr. Pestonji Dadabhai, for the Respondent. 

JUDGMENT.—The present suit is a suit, 
by Abdul Jabbar against Musammat Karm* 
Jan, his wife, and is a reply to the suit 
brought by Musammat Karra Jan against 
the plaintiff for possession of land conveyed 
to her in dower by Gulab Khan, father of 
Abdul Jabbar. The suit in respect of dower 
was instituted by Musammat Karm Jan in 
August 1910, and that by Abdul Jabbar 
against Musammat Karm Jan in July 1911. 
The lower Appellate Court has apparently 
come to tho conclusion that in the quarrels 
which have occurred between Abdul Jabbar 
and his wife Musammat Karm Jan, Musam^ 
mat Karm Jan has herself been partially or 
largely to blame; and he attributes the 
strained relations between husband and wife 
to the pernicious influence of the wife’s 
mother. Now, however, this may be it is 
perfectly clear that relations are very much 
strained, and the Magisterial authorities 
have considered it necessary to take security 
from both sides and it is in respect of 
the present action quite immaterial which 
of the parties was originally to blame. It 
is obviously very incorrect, indeed, for one 
of the Courts in this country to pass a 
decree for the custody of a woman’s person 
whea the relations between the parties are 
of such a condition that it is obvious that 
a bleach of the peace is likely to occur. 


QANESH BAB NAIK V. VITHAL VAMAN MAHALYA. 

It must be remembered that a woman is 
not a mere chattel and that she is not to 
be handed over to her husband at the 
risk of injury, even though that risk be 
due to her own bad temper, where there 
is a reasonable ground to apprehend that 
violence may result. It is now purely dis¬ 
cretionary to pass such decrees, do ray 
mind it is obvious that in this case it is 
not a proper decree to be passed, f accord¬ 
ingly accept the appeal, set aside the judg¬ 
ment and decree of the lower Appellate 
Court and dismiss plaintiff’s suit with coats 
throughout. 

Appeal accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 53 of 1912. 
Prei’efjf;— Sir Basil Scott, Kt., Chief Justice, 

and Justice Sir N. G. Cliandavarkar, Kt. 
GANESH BAB NAIK— Plaintiff 

versus 

VITHAL VAMAN MAHALYA— 

Respondent. 

Procedure Code (/Icf V of 1908), s. 73, O.XXI, 

rr. 89,92_ Sale in execution—Setting aside sale— Deposit 

within thirty days —Xufice token to be served—“Decree- 
holder’', meaning of—Rateable distribution, application 
foi—specified in sale proclamation. 

Although the clo[)osit required by rule 89, Order XXJ, 
Civil Procedure Code, 1908, must be made within 30 
davs from the date of sale, it is not necessary that tho 
notice required to be given under rule 92 should bo 
given within 30 days of the date of sale. Once notice 
has been given to all parties of au application under 
rule 89, tlie Court has full authority to set aside tho 
sale. 

The word “decreo-holder” in rule 89 moans that 
person alone for the satisfaction of whoso decree tho 
Ulo has been ordered, and does not include other 
persons who would have a rigiit to claim rateable dis- 
tribution out of tho sale-proceeds under section 73 of 
the Code. 

Rule 89, clause (2), provides for a deposit for pay- 
ment to the decreo-holder of the amount specified in 
tho proclamation of sale as that for tho recovery of 
which tho sale was ordered. 

Ali Qatihar Khan v, Damidhar, 15 A. 4C7; A. W. N. 
(1893)173, Qari Sur.dari Dasya v. Shashi Bala Dasya, 1 
C. W. N. 195, Roshan Lall v. Ram Lail MuUick, 30 
G. 262; 7 C.W.N. 341, Bejoy Singh Dtidhuria r. Hukum 
Chand, 29 C. 548, relied upon. 

Second appeal from the decisiou of the 
acting District Judge of Kanara, in Appeal 
No. 36 of 1911, ooufirmiug that passed by 
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tlie Subordinate Judge of Honavar, in 
Darkha.^fc No. 97 of 1909. 

Nilkanth Atmaram, iov the Appellant. 

Jlr. P. M. 1 for Respondent Xo. 1. 

Mr. G. t . for Respondent 

Xo. 2. 


JUDGMENT.—The 6rat point in this 
appeal is a preliminary point taken by 
the auction.purchaser that he was a necessary 
party to the application of the judgment- 

debtor under Order XXr. rule 89, and that 

the application is bad as he was not made 
a party to it within thirty days. The 

contention is based upon the decision of the 

Allahabad High Court in Ali Gauhnr Khan 
V. Bansulhar (1). The point, however, is 
now provided for by the Civil Procedure 
Code ot 1908, Order XXf, rule 92, which 
says that where in the case of an application 
under rule 89 the deposit required by that 
rule IS made within thirty days from the 
date of sale, the Court shall make an order 
setting aside the sale, provided that no 
order shall be made unless notice of the 
application has been given to all persons 
affected thereby. That cannot mean that 

notice must be given within thirty days of 

the date of sale, and the learned District 
Judge has, we think, exercised a right 
discretion directing that the auction- purchaser 
should be made a party to the proceedings 
in the appeal before him under Order XLI, 
rule 20. Once notice has been given of the 
application under rule 89 to all persons, the 
Court has full authority to set aside the sale. 
Those conditions now exist and we, therefore 

have to consider whether the sale should be 

set aside. 

An application was made by the judgment- 

creditor in the suit of Vithal Waman against 

Ganesh Babnaik for attachment and sale 

of certain specified immoveable property. 

The order for sale was dated the 4th of 

September 1909, the attachment having been 

six months previous. Subsequently, the 

judgment-debtor applied that the proceedings 

should be sent to the Collector for execution 

of the decree. That cau be done under section 

68 of the Civil Procedure Code, which 

provides for the transfer to the Collector 

of the execution of decrees in cases in which 

a Court has ordered any immoveable property 

to be sold or the execution of any particular 

kind of decrees of the execution of deereps 

(1) 16 A. 407 A. N. (1893) 173. decrees 


ordering the sale of any particular kind of 
njterest in immoveable property. The proceed¬ 
ings in this case related to the first class 
of cases specified in section 68 as a particular 
immoveable property had been ordered to 
be sold. The Collector proceeded with the 
sale but before the auction took place he 
received from the Court intimation of 
applications made by other decree-holders 
against the same judgment-debtor for 
rateable distribution under section 73. 
The decrees were not sent to him for 
e.xecution but the darhhnsti or applications 
for rateable distribution were sent to him for 
information. On receipt of those darkhasts 
he inserted references thereto in his proclaraa- 
sion of sale and the property was, subsequently, 
sold. 1 hen within thirty days the judgment- 
debtor applied to have the sale set aside 
under rule 89 on depositing in Court for 
payment to the purchaser a sum equal to five 
per cent, of the purchase-money and for 
payment to the decree-holder Vithal Varaan, 
the amount specified in the proclamation of 
sale as that for the recovery of whicli the 
sale was ordered, namely Rs. 240-11-11. 
Although the result of this deposit will be to 
satisfy the judgment-debt of the creditor, he 
comes forward and objects to the application 
on the ground that the deposit is insufficient, 
because, he says, it is necessary that an 
amount should be deposited sufficient to 
satisfy not only his decree, but also the 
claims of those decree-holders whose applica¬ 
tions for rateable distribution have been 
brought to the notice of the Collector before 
the sale. It has been held in Calcutta in 
Kan Sundari Dasya v. Shashi Bala Basayai,^') 
and in v. Ram Ball Mullick (3) 

that the decree-holder' in section 310A, 
clause (6), means, that person alone for 
satisfaction of whose decree the sale has been 
ordered, and does not include other persons 
who would have a right to claim rateable 
distribution oat of the sale-proceeds under 
section 295 or the present section 73. 

The Legislature in enacting the new Code 
has adhered to the words of section 310A 
which had been interpreted in this manner 
by the Calcutta Court. And not only is there 
that indication of the Legislative approval of 
the view of the Calcutta Court, bat in rule 90 

(2) 1 0. W. N. 195. 

(3) 30 0. 262; 7 C. W. N. 41. 
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of Ihe same order we find that the Legislature 
has thought it necessary when it intended 
to refer to persons entitled to share in 
rateable distribution of assets, to do so 
speoifically and not to include them in the 
term ‘decree-holder’according to the decisions 
in Bejoy Suigh Dudhtirin v. linkum Ohand (4) 
and Ajndhia Prasad v. Nnnd Lai Singh (5). 
This is a strong indication that the term 
‘decree-holder’ in rule 89 ought not to be 
construed in the extended sense in which the 
judgment-creditor in this case for some 
reason, which is obscure, has argued it should 
be construed. It is, moreover, to be observed 
that rule S9, clause (6), provides for a deposit 
for payment to the decree-holder of the 
amount specified in the proclamation of sale 
as that for the recovery of which the sale was 
ordered. The only amount which answers to 
that description is the amount of the decree of 
Vithal Waraan for Rs. 240-11 11. The per¬ 
sons who claim rateable distribution are not 
before the Court, but the objection whicli they 
might have put forward has been argued on 
behalf of the judgment creditor. 

We set aside the order of the acting 
District Judge and pass an order setting 
aside the sale as provided by Order XXI, rule 
89. 

The judgment-creditor must pay the costs 
throughout. I3ut the order as to cosCs against 
the second respondent only applies to the 
ostsofthe Appellate Court. Costs against 
the Ist respondent costs throughout. 

Order set aside. 

(4) 29 C. 548. 

(5) 15 A. 318- A. W. N. (1893) 119. 


PUNJA13 CHIEF COURT. 

Seco:.’i> Civil Appeal No. 1511 of 1912. 

April 4, 1913. 

Present’. — Mr. Justice Rattigan. 
FAKIR OHAND and others —Defendants 

—Appellants 
versus 

The SECRETARY of STATE for INDIA 

IN COUNCIL THROUGH THE MANAGER, 
NORTH-WESTERN RAILW.AY 
— Plaintiff, Bahu IMAM DIN 

_Defendant—Responde.nts. 

Limifation Act (/X of 1908), Sch. /, .-Irts. 30, 31, 115 

_ }Iiadclivery not non^delivery—Losa of goods by 

carrier ^Applicability of Art. 115. 


The words ‘against a carrier for losing or injuring 
goods’ in Article 30, Schodulo I, Indian Limitation Act 
IX of 1908, obviously suggest not a mere loss of tho 
goods to the owner, whicli might bo caused by mis¬ 
delivery, but an actu.al losing of goods by the carrier 
himself. 

Misdelivery or delivery to a wrong person in broach 
of agreomonc cannot be regarded as non-dclivory of 
goods within the meaning of .Articlo 31, Schedule I of 
tho Limitation .Act. The c.iso of misdelivery falls 
within the i‘urview of Article 115 of the Act. 

Second appeal from tlie decree of the 
Divisional Judge, Jullundur, dated the Ofch 
July 1912, reversing that of the Munsif, Isfc 
class, Jullundur, dated the 27(h February 
1912. dismissing plaintiff’s claim. 

K. DaUp Singh, for the Appellants. 

Mr. Broadway, for the Plaintiff-Respond¬ 
ent. 

JUDGMENT.—In this case it appears 
that one Imam Din sent orders for supplies 
of coal dust to the firm of Trigu Nath 
Rrotheis, and that the latter between the 
Hth and 30th December 1908, despatched 
12 wagons of such coal dust to Imam Din 
at Quraia in the Jullundur District. The 
Company forwarded the railway receipts to 
the “Peoples Bank” and apparently instructed 
the Railway Authorities that the coal dust 
was not to be delivered unless and until the 
railway receipts were produced. Imam Din, 
instead of paying the bank the amount due 
to the Coal Company and so obtaining the 
railway receipts, requested the Station Master 
at Guraia to deliver the coal dust to the 
firm of Faqir Chand-Basan Mai, taking 
indemnity bonds from the latter. This was 
accordingly done. The Coal Company not 
having been paid for the goods and having 
discovered that the goods had been delivered 
without production of the railway receipts 
and contrary to their express instructions, 
on the 29th August 1910 served notice on the 
North-Western Railway claiming compensa¬ 
tion for the goods. The railway, acting no 
doubt under legal advice, paid the Coal 
Company’s claim on the ICth March 1911, 
and on the 8ih June 1911 the Secretary of 
State, through the Manager of the North- 
Western Railway, brought the present suit 
in which he claims to recover the amount 
paid to the Coal Company from the firm of 
Faqir Chand-Basan Mai, and also claims a dec¬ 
ree against Imam Din. The suit against the 
firm of Faqir Ohand i.s based on indemnity 
bonds given by that firm, whereas the claina 
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agaiDst Imam Dio is founded upon the 
principle that the plaintifi has been compell¬ 
ed to pay a sura of money which was 
legally recoverable from the defendant The 
sole defence to the present claim is that 
the Secretary of State cannot claim to re¬ 
cover from any of the defendants, because, 
at the time when he paid the claim pre- 
ferred by the Coal Company, that claim had 
become barred by time either under Article 
dO or 31 of the Indian Limitation Act, and 
that, consequently, the Railway was under 
no legal liability to pay the Coal Company 
The case for the appellants has been 
argued with great ability by Mr. Dalip 
bingh and everything that could be urged 
in their favour has been put forward by him 
with clearness and conciseness. I am 
however, satisfied that the appeal must fail’ 
as I do not think that under either Articles 
30 or 31 the claim of the Coal Comnany was 
barred .at the time when the railway paid 
them the amount which they demanded. 
Article 30 provides that the period of limita¬ 
tion against a carrier for compensation for 
losing or injuring” goods is one year from 
the date when the ‘ loss or injury” occurs. 

In deciding as to the meaning to be ascribed 
to the words losing” and “loss,” I con- 
sider I cannot do better than follow the 
elaborate and closely reasoned judgment of 
Chatterjee, J., m Ohanga Mai v. The Bengal 
Norlh-l\estern Baihvay Company (1). Iq 
that case, it is true, the learned Judge was 
discussing the meaning of the word “loss” 

Railways 

Act, 1890, but I see no reason why his 
definition of that term as used in that Act 
shonld not apply with equal force in con- 
stramg the words of Article 30. The learned 
Judge, after reference to many authorities 
points out that loss” as used in the section 
cited means loss by the carrier” and “not 
loss to the owner” and that a negligent 
misdelivery of goods by a Railway Company 
to a person other than the owner is not such 

A opinion, the wording of 

Artmle 30 is even more strongly in support 
of that view, for the words are “against a 
carrier for losing or injuring goods” and these 
words obviously suggest not a mere loss 
of the goods to the owner, which might 
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be caused by misdelivery, bat an aotnal 
losing of goods by the carrier himself. 

As regards Article 31 I agree with the 
learned Divisional Judge that a misdelivery 
or delivery to a wrong person in breach of 
agreement, cannot bs regarded as non-deli- 

. ^ ® goods. By a somewhat curious 

irony of fate, ihe Coal Company, in the 

present case, are contending for a construc- 
lon of Article 31 which would give the 
carrier the privilege of claiming the bar of 

imi a ion under that Article in respect of 
certain acts which do not in express terms 
tall thereunder and would appear to come 
within the purview of Article 115, whereas 
le carrier is here contendiug that iu respect 
of such acts he is unable to claim the 
privilege of the shorter period of limitation, 
the Article must, however, obvionsly bo 
construed strictly and a carrier cannot 
claim exemption under it, unless the case 
falls within the precise terms of the article, 
an cannofc liold tha^ noa^delirery^^ alao 
includes misdelivery.” Iq my opinion, the 
case of misdelivery falls within the par- 
view o Article 115 of the Act, and as a result 
the claim preferred by the Goal Company 
against the Railway was legally enforceable 
at the time when it was advanced. 

I hold, therefore, that the plaintiff’s claim 
has been rightly decreed and I accordingly 
dismiss the present appeal with costs. 

Appeal dismissed. 


(1) 6 P. R. 1897. 


madras high court. 

Appeal aqai.'jst Order No. 248 op 1911. 

March 12, 1913. 

Present: Justice Sir Ralph Benson, Et., 
p Q Justice Sundara Aiyar. 

V. SIVANNA AND another—Appellants 

VENKATAKRISANAMURTHI AND 
another—Respondents. 

C arge or mortgage—Mere covenant not to alienate 
property. 

^ A mere covenant not to alienate property is insuffi¬ 
cient to create a charge. 

Where a compromise decree sot forth that“nntil the 
said amount of Rs- 13,000 is paid, the items 17, IS. 19. 

**-k of A schedalo should not be dealt 

wi h by the first and second defendants in any 
manner”: 

Held, that the stipnlation amounting only to a cove- 
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nant not to create any interest in it in favour of others 
vras insufficient to create a charge. 

Appeal against an order of the District 
Court of Bellary, in E. A. No. 234 of 1911,in 
E. P. No. 9 of 1911, in 0. S. No. 2^^ of 1909. 
dated 14th September 1911. 

Mr. *S. Swaminathan, for the Appellanls. 

Mr. T. V. SeshagiTi Iyer, for the Respond¬ 
ents. 

JUDGMENT.—The question in this case 
relates to the construction of a clause in a 
compromise decree. Thecompromise provides 
that the 1st and 2nd defendants should pay 
to the plaintiffs a sum of Rs. 13,000. Then 
comes the clause in question ‘until the said 
amount of Rs. 13,000 is paid the items 
17, 18, 19, 20, 21 these iraoveables of A 
Schedule should not be dealt with by the 
Ist and 2nd defendants in any manner.’ 
The question raised is whether this clause 
creates a charge on the properly which 
the Ist and 2nd defendants agreed not to 
alienate till the payment of the debt. It 
is true, as contended by Mr. Seshagiri 
Iyer, that no particlar form of words is 
needed to create a charge, provided the 
language of the instrument manifests an 
intention that certain particular property 
should be made security for the debt, that 
is. that an interest in the property should be 
created in favour of the creditor to secure 
due payment of the debt. The promise 
contained in the compromise not to alien¬ 
ate the property to third persons till the 
payment of the plaintiffs’ debt is only a 
covenant not to create any interest in it 
in favour of others; there is no expression 
of an intention to create an interest 
in the plaintiff’s favour. It is quite possible 
that a debtor, if he is unwilling to create 
any charge over his property, may 
enter into a covenant not to charge 
it in favour of others while declining 
to create a charge in favour of a 
particular creditor. liajkumar Ramgopal 
Naraiii Singh v. Ram Butt Ohowdry (1) 
was cited on behalf of the respondents, 
but the language in the instrument con¬ 
strued there was stronger than that of the 
compromise here. The Court laid special 
stress on a clause providing that any alien¬ 
ation made by the debtor should be re¬ 
garded as nominal and intended to de- 

(1) 6 B. L. R. 2G-1; 13 W. R. (F. B.) 82. 
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fraud the creditor. The case was distin¬ 
guished on this ground in Qunoo Singh v. 
Lat'jfut Hossain (2) where a mere cove¬ 
nant not to alienate was regarded as in¬ 
sufficient to create a charge. We must 
hold that the decree did not create a 
charge upon the properties sought to be 
attached by the decree-holder; and that 
the application for attachment should be 
allowed. We set aside the order of the 
lower Court and remand the petition for 
disposal according to law. Costs will abide 
the result. 

Order $et aside, 

(2) 3 C. 33P; 1 C. L. R. 91. 


PUNJAB CHIEF COURT. 

Miscellaneous Civil Appeal No, 215 

OP 1911. 

April 2, 1913 

Present-. —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

L'il'i KISHOKE CHAND and others — 

OECKEE-HOLDEaS—A pPELL\NT3 

versus 

ISHAR SINGH and others—Judgment- 
DEBTORS—Respondents. 

C»i’i7 Procedure Code (Act V of 1908^, «. 67— Rot 
re-enacting second paragraph o/ section .327 of the old 
Code, ejifect of-^ltnle made under the paragraph I'u. 
operative—Sanctioii of Commissioner of Division to sale 
of an agricultural land in execution unnccefsarij. 

From tho ilato on which tlio now Code of Civil 
Proceiluro of 190S, canio into force, tho sanc¬ 
tion of tho Coniniissioner of a 1)(vision is Jio longer 
required as a conilition precedent to tlio sale of 
agricultural land in execution of a decree for money. 

Miscellaneous appeal from the order of the 
District Judge, Ferozepore District, dated the 
11th November 1910, dismissing decree- 
holder’s petition, for sale of certain land, 
situate at Mama Badhni in execution of his 
decree. 

Mr. Qanpit Rai, for the Appellants. 

JUDGMENT.—This appeal arises out of 
execution proceedings In execution of his 
decree, dated the 13th July 1897, for about 
Rs. 7.200 against the predecessor in-interest 
. of the respondents. The appellant had a plot 
of agricultural land belonging to the latter 
attached and on the matter being referred to 
the Commissioner, through the Collector, in 
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1904, sanction was ^fven by the Commis- 
Boner to the auction sale of two-thirds share 
of the land, the remaining one-third share 
being set apart for the maintenance of tlie 
judgment-debtor and his family. The sale 
realised some Rs. 2.200. The decre^ wt 
not satigded. and the amount still due to the 
decree^holder in 1909 was a litUe over 
Rb. 1,300. ^ The decree-holder again applied 

for execution of the decree by attachment 
and sale of the remaining one-third share 
of the .ludgment-debtor’s land; the papers 
were sent to the Collector as before, but he 
could not see his way to recommend ’ the sale 
of that one-third share with the result that 
on the 18th February 1909 the Commissioner 
refused to sanction the sale. Subsequently, 
the decree.holder moved the Court again 
for the sale of the same share in execution 
of his decree; and again on the 22nd June 

lyiU the Commissioner declined to grant 
sanction to the proposed sale. 

On the 11th November 1910 the decree- 
holder made an application to the District 
Jndp asking for the same one-third share 
of the land to be sold in execution, bat the 
District Judge rejected the application on 
the gronnd that, in view of the repeated 
lefnsals of the Commissioner to sanction the 
sale on previous occasions, the only course 
left open to the decree-holder was to 
get the produce of the land attached every 

year the sale of the land in execution being 
out of the question. 

The decree-holder has appealed to this 
Court and his Counsel has contended that 
mnoe the second clause of section 327 of the 
Civil Procedure Code, 1852, under which the 
Punjab Government had issued its notidca- 
tioo No 12^7-8, dated the 10th of Sep- 
temberl88o, prohibiting the sale of agrt 
cultaral land in execntion of a decree of a 
Civil Court without the previous sanction of 
the Commissioner of the Division in which 
the land was situate, had not been re-enacted 
in the new Civil Procedure Code the sanction 
of the Commissioner to the auction sale of 
such land was no longer necessary; and it is 
accordingly urged that the District Judge 
should have ordered the attachment and sale 
of the one-third share of the land iu question 
in spite of the refusal of the Commissioner 
to sanction the sale on former occasions, ^ye 
think that this contention is correct and 
must prevail. Section 67 of the present 
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Civil Procedure Code re-enacts only the first 
paragraph of section 327 of the old Code and 
has omitted the second paragraph of that 
section under which the special rule uthoris- 
ing the Commissioner to sanction sales of 
agricultural land in execution of the decree 
of a Civil Court had been framed. It is 
clear, therefore, that from the date on which 
the new Civil Procedure Code came into 
force the special rule in question became 
inoperative and the sanction of the Com¬ 
missioner of the Division is no longer re¬ 
quired as a condition precedent to the sale 
of agricultnrai land in e-xecution of a decree 

for money, [See also Qirdhari Ram v. Uehr 
Khan (1)J 

We accordingly set aside the order of the 
District Judge and send the case back to 
him for disposal according to law. The 
respondents will pay the appellant’s costa in 
both Courts. 

Order set aside. 

Case remanded. 

(1) 7 Ind. Gas. 49o; 4 P. R. 1910 Rev.; 117 P. h. R. 
1910. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 162 op 1910. 

December 17, 1912. 

Present :—Mr. Justice Batchelor and 

Mr. Justice Rao. 

JUSAB THARIA —Defendant—Appeliant 

rersus 

G. S. MORRISON —Plaintiff—Respondent. 

Defamation — Slander—Statement made to official 
-superior not intended for Court of justice—Privilege-^ 
Qualified or absolute. 

The only privilege which can be claimed in res¬ 
pect of a slanderous statement made to the official 
superior of the slandered person, which is not in¬ 
tended to be made in a Court of justice or at any step 
or stage of a judicial proceeding, is qualified and not 
absolute privilege. 

Watson V. 3/ *Eican, (1905) A. C. 480; 74 L. J, P. C. 
151; 93 L. T. 489, distinguished. 

First appeal from the decision of the 
Judge of the Zanzibar Court. 

PACTS—The defendant, a Government 
contractor, complained to the official superior 
of the plaintiff that the latter had taken a 
bribe. 

The lower Coart gave plaintiff a decree for 
Rs. 1,C00 as damages for slander. The de¬ 
fendant appealed. 
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PATEH CHAND V. Musammat menghi bai. 

Mr. Ooyake, (with him Mr. T. R. Desai,) 
for the Appellant. 

Mr. £(. A. Shah, acting Government 
Pleader, for the the Respondent. 

JUDGMENT.—This is an appeal from a 
decision of the learned Judge at Zanzibar 
who has awarded plainlilT the sura of 
Rs. 1,000 as damages for slander. The learn-' 
ed Judge has written an extremely careful 
judgment, and the only point upon which 
Counsel for the appellant feels himself able 
to attack that judgment is in regard to the 
question of privilege. It is admittedly not 
possible to challenge the Judge's findings, 
if he is right in his view that the only 
privilege, which the defendant enjoyed in 
respect of the statement made to Crawley, 
was a qualified privilege. Counsel, however, 
contends that in the circumstances of the 
case the privilege should be regarded as 
absolute. Now the first answer to that is 
that that was a case which was never taken 
in the trial Court, where tlie utmost that 
the defence claimed was a qualified privi¬ 
lege. But the contention on its merits 
also must fail. It is sought to establish the 
absolute privilege by reference to the decision 
in Batson v. AVEwan (1), the case which the 
learned Judge below himself cited and 
considered. The judgment of L^rd Hals- 
bury in that case admittedly carries the law 
as far as it has ever been carried, but his 
Lordship is careful to restrict the absolute 
privilege to cases where tlie .statement has 
been made by an intended witness to his 
Solicitor in a proof” of the evidence which 
the speaker subsequently intends to give in a 
Court of justice ; and the reason for the thing, 
as his Lordship explains, is that if the 
witness is to enjoy complete immunity for 
the statement made in tlie witness box, the 
same considerations of public policy require 
that similar immunity should bo exbsnlod 
to statement occuring in the witne 3 .s’s 
proof. There is, however, nothing on the 
record before us to bring the present case 
within the scope of those ob.servations. 
There is nothing to show that the statement 
made by the defendant to Crawley was at 
that time intended to be made in a Court of 
justice, or was made at any step or stage of a 
judicial proceeding. On the contrary the 

(l) (1905) A. C. 4S0;7t L. J. l\ C. 151; 93 L. 
T. 489. 


witness Crawley says;— I had nothing to do 
with the criminal charges against Morrison 
or with their investigation.” It appears, 
therefore, that the statements made to 
Crawley were independent of the criminal 
prosecution or of any witness’s evidence in 
that prosecution. 

This is the only point which has been 
raised for the appellant, and we think that 
on the record before us it cannot be substanti¬ 
ated. We must, therefore, dismiss the appeal 
with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1303 of 1911. 

March 30, 1913. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

FATEH CHAND —Dependant—Appellant 

versus 

Mus'immat MENGHI BAI —Plaintiff, 
BHAI NEBAN DAS and others— 
Defendants—Respondents. 

Civil Procedure Code (.let To/1908), 0. XLVII, r. 1 
(1), r. 7 (1)—SujY dismi$>icd in default—Application 
for restoration not made xoithiu time—Review competent 
— Objections to the <jra nting of review taken in appeal from 
the final decree limited h>j the Code—Declaratory 
decree creating lien not executed—Lien not extin¬ 
guished—Order in execution proceedings binding on 
parties—But den of proof that decree cannot be executed. 

Under Order XLVII, rule 7 (1), Civil Procedure 
Code, 1908, an objection to a subordinate Court grant- 
ing an application for review can be taken in an 
appeal from the Qnal decree in the suit only upon one 
of the three grounds specified in the said sub-rule. 

Rule 1, sub-rulo 1, of Order XLVII is wide enough 
to enable a Court to entertain an application for 
review of an order of dismissal for default, even 
in cases where no application for restoration of the 
suit is made within the prescribed period of limitation. 

Xnr Muhammad v. Dina, 15 P. R. 1897, distin- 
guished. 

A judicial hypothec ora lion created by a decree, 
which is substantially a declaratory decree, does not 
cease to exist, tneroly because an application was not 
made for execution of the said decree in accordance 
with the provisions of Article 179 of the second 
Schedule of the Limitation Act, 1877. 

An order passed in the course of execution proceed¬ 
ings is binding on the parties to tlie proceedings. 

The onus of showing that a decree cannot bo exe- 
cuted lies on the person alleging it. 
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FATEH CHAND t. Musavimat MENGHI BAT. 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 19th August 1911, reversing that of 
the District Judge, Multan, dated the ‘Jlst 
May 1910, dismissing plaintiffs’ claim. 

Rai Bahadur Pandit Sheo Norain^ for the 
Appellant. 

The Hon’ble K. B. Mr. Muhatnmad Shaft, 
for the Respondents. 

JUDGMENT.—This appeal is connected 
with Civil Revisions Nos. 2637 and 2688 
of 1911 and they can all be conveniently 
disposed of in one judgment. 

For a better understanding of the facts 
of the litigation which has given rise to 
this appeal and the connected petitions for 
revision it is necessary to refer to the judg¬ 
ment of this Court in Civil Appeal No. 
1038 of 1907 (Musa7njna£ Menghi Bni a^ul 
others,^ defendants-appellants v. Fateh Ghand, 
plaintiff-respondent) which was decided ori 
the 23rd March 1911. The following extract 

from that judgment contains the essential 
facts : — 

Nebhan Das and his son Ghansham Das 
traded as bankers. Finding themselves in 
financial difficulties they called together their 
creditors, one of whom was Fateh Chand, 
on the 2nd of May 1901, and attempted 
to effect a settlement with them. This 
attempt failed and on 8th of May 1901 
Nebhan Das and Gansham Das went off to 
Shikarpur. Ou the 10th May an agreement 
to refer to arbitration was drawn up between 
them and Musammat Menghi Bai, wife of 
Nebhan Das, and Musammat Pewand Bai, 
her mother. The arbitrator, Tara Chandi 
gave his award the same day awarding a 
sum of Rs. 12,000 as due by Nebhan Das 
and Ghansham Das to Musammat Menghi 
Bai and declaring that certain factories 
should be hypothecated to her as security 
for her debt. On the 11th of May an appli¬ 
cation was made to the Court of the District 
Judge, Shikarpur, for the award to be filed. 
Nebhan Das and Ghansham Das appeared 
in Court and the award was filed and decree 
passed in accordance with it on the same day. 
On the 21st May 1901 Fateh Chand brought 
a suit against Nebhan Das and Ghansham 
Das in fhe Court of the District Judge at 
Multan and in June 1901 he brought a 
eecond suit against them. Having got decrees 
fie attempted to proceed against the factories 


but was confronted with the decree of the 
Shikarpur Court. The summary proceedings 
having been decided against him, Fateh 
Chand has now lodged this suit asking for a 
decree to set aside the decree of the Shikarpur 
Court as obtained by fraud and to declare 
that the factories are liable to attachment and 
sale in execution of his decrees. The first 
Court has found that the plaintiff has failed 
to prove that the Shikarpur decree was 
obtained by fraud. The learned Divisional 
Judge holds that the decree was fraudulent 
and has decreed the present claim. 
mot Menghi Bai appeals to this Court. 
This case has been pending for several years 
chiefly owing to the fact that the appeal 
to the Divisional Judge was at first returned 
by him on the ground that appeal Dy 
the Chief Court, The appeal from the 
order of the Divisional Judge was then 
presented to this Court, which held that 
appeal lay to the Divisional Court. The 
appeal was then presented for the second 
time in the Court of the Divisional Judge. 

After a full discussion of the various points 
raised in the case on both sides this Court 
came to the conclusion that the then plaintiff, 
Fateh Chand, had failed to prove that the 
decree of the Shikarpur Court, dated the 
11th May 1901, had been obtained by 
3/«sammo^ Menghi Bai by fraud; and in 
accordance with that finding the decree of 
the District Judge dismissing the suit o 
Fateh Chand, was restored. Fateh Chand s 
suit which terminated in the decree of this 
Court, dated the 23rd March 1911, was 
instituted ou the 5th November 1901 ; an 
the litigation between the parties occupie 
a period of about ten years, because, ^ 
explained in the judgment of this Court, 
owing to a mistaken idea as to the juris ic 
tional value of the suit, the appeal roni 
the decree of the District Judge was n 
first presented to this Court and 
returned for presentation in the Division 
Court and in the end a further appeal was 
preferred to this Court again. 

To explain matters a little more fully, it 
necessary to state that the 

ings in respect of the decree obtained y * 

Chand against Nebhan Das and G aus a 
Das ou the 29th October 1901. which we 
started soon after the date of the decree, c 

tinned after the institution of his sui 

♦ * 
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November 1901, and the proprietary rigfhts 
of the jad^ment-debtors in the two factories 
situate in Taraf Daiia, Tahsil Multan, were 
placed under attachment. On the 4th July 
1901, Mrtsammnt Menglii Bai had also made an 
application for execution of the Shikarpur 
decree of the IIth May 1901 by attachment 
of the factories in question, and the two 
decree-holders, Fateh Chand and Musammat 
Menghi Bai came into conflict with each 
otlier in the course of the execution pro¬ 
ceedings. On the 17th February 1902 the 
District Judge of ilultau made an order 
to the effect that the above mentioned 
factories be sold by auction in execution 
of Fateh Chand’s decree subject to the 
right, title and interest of Musammat Menghi 

Bai under her decree of the 11th May 1901. 
Accordingly, on the 12th March 1902. Fateh 
Chand amended the plaint which he had 
already filed on the 5th November 1901 
setting out the facts connected with the 
execution of his own decree and that of 
Musammat Menghi Bai, respectively, and 
praying for a declaration that tiie decree 
of the 11th May 1901 was collusive and 
fraudulent and as such void against Fateh 
Chand. The proceedings in the suit were 
protracted, and ended, as we have seen, in 
the decree of this Court dated the 23rd 
March 1911. Meanwhile, out of the execu¬ 
tion proceedings connected with the two 
decrees referred to above there arose several 
suits which can be conveniently specified 
in this place: 

(1) Suit No. 116 of 1905 instituted on 
the 2l8t December 1905 in the Court of 
the District Judge, Multan, (Bala Tikan 
Lai), by Musammat Menghi Bai against 
Fateh Chand, decree-holder, and Nebhan 
Das and Ghausham Das, judgment-debtors. 
This suit was for a declaration to the effect 
that the plaintiff was the owner of and 
was entitled to get the share of the profits 
for the years 1904 and 1905 in respect of 
the factory known as Nebhan Das Gansham 
Das, situated at Multan, out of the pool 
of 21 (twenty-one) cotton factories at Multan, 
and that the said profits were not liable 
to be attached and sold in execution of the 
decree of Fateh Chand against Nebhan Das 
and Ghansham Das. 

(2) Suit No. 124 of 1907 instituted on 
the Ist October 1907 in the Court of the 
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District Judge, Multan, (Mr, Spenoer), by 
Dukh Baujhan Lai (wiio had been appointed 
Receiver by the District Judge in June 
1907 in the course of execution proceedings 
arising out of Fateli Chand’s decree of the 
29th October 1901) against the proprietors 
of the firm of Volkart Brothers, Multan, 
and ]^[usatnviat Menghi Bai for recovery 
of Rs. 3,200 on account of profits of the 
above'mentioned factories, togetlier with 
interest, alleged to have accrued from the 
9th November 1903 to the end of June 
1904. 

(3) Suit No. 126 of 1903, and (4) 
Suit No. 127 of 1908 instituted on the 
8th Juno 1908 in the (Jourt of the Dis¬ 
trict Judge, Alultan, (Mr. Spencer), by 
Mnsajnmat Menghi Bai against the same 
three defendants as mentioned above. Suit 
No. 126 was for a declaration that the 
profits of the factory known as that of 
Nebhan Das and Ghansham Das, situate at 
Taraf Daira, for the years 19C3 and 1904 
were not liable to be attached and sold iu 
execution of Fateh Chand’s decree against 
the other defendants and that the said profits 
belonged to the plaintiff. Suit No. 127 
was for a declaration that the above men¬ 
tioned factory, and the l/8th share of the 
factory called Choth Ram factory, were 
liable to be attaclied and sold in execution 
of the decree of Fateh Chand against the 
otlier two defendants subject to the plaintiff’s 
charge of Rs. 12,030 as declared by the 
decree of the 11th May 1901. 

• 

The Suit of 1905 was dismissed by the 
District Judge (Lala Tikau Lai) on the 
15th June 1907, simply and solely on the 
ground that, as the decree of the Shikarpur 
Court, dated the 11th May 1901, on which the 
rights of Musammat Menghi Bai were 
based, had been held to be a fraudulent one, 
and as such void as against Fateh Chand, 
by the Divisional Judge, Multan, in his 
judgment dated the 6th June 1907, the suit 
must necessarily fail. Similarly, the two 
Suits of 1908 were also dismissed by Mr. 
Spencer, District Judge, on the 2l8t May 
1910 on precisely the same ground. From 
the decrees of the District Judge in these 
three suits appeals were preferred to the 
Divisional Court, and the learned Divisional 
Judge disposed of all the appeals together 
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ID his jadg^ient dated the 19fch August 1911 
holding that, since the Chief Court had in 
its judgment of the 23rd March 1911 in the 
case between the same parties, held that the 
Shikarpur decree dated the 11th May 1901, 
was not fraudulent, and was not, therefore, 
void as against Fateh Chand, Micsammat 
Menghi Bai was entitled to the declaration 
prayed for in each of her three suits. The 
Divisional Judge accordinglj” granted her the 
declarations prayed for; aud from the decree 
thus passed in her favour three separate 
further appeals have been instituted in this 
Court, namely. Appeals, Nos. 1306, 13C7 and 
1309 of 1911. 

The suit of Dukh Banjhan Lai, No. 124 
of 1907, was dismissed by the District Judge 
against all the defendants including J/nsaW' 
mat Menghi Bai, and the decree of the Dis* 
trict Judge was upheld on appeal by the 
Divisional Judge in a separate judgment dated 
the 19th August 1911. From the decree of 
the Divisional Judge in that case a iurther 
appeal has also been preferred to this 
Court by Dukh Banjhan Lai—Appeal No. 
1308 of 1911. 

Appeals Nos. 1307, 1303 and 1309 arise 
out of three suits regarding the profits of 
the two factories at Taraf Daira, originally 
owned by Nebhan Das and Ghansham Das, 
and they will be disposed of together in a 
separate judgment. 

For our present purposes, we are con¬ 
cerned with Appeal No. 1303 of 1911, which 
relates to the alleged lieu of Musammnt 
Menghi Bai to the extent of Rs. 12,000 
on the two factories of Nebhan Das and 
Ghansham Das, and with Civil Revisions 
Nos. 2687 and 2633 of 1911 which are 
connected with the said appeal. The first 
question for decision which is common to 
the appeal and to the two petitions for 
revision is this; Suits Nos. 126 and 127 of 
1908, in both of which ^^u^ammat Menghi 
Bai was plaintiff, were fixed for hearing on 
the 1st October 1908, but on that date 
neither Alusammvt Menghi Bai nor her 
Pleader appeared in Court. In Suit No. 126 
Fateh Chand and Dukh Banjhan Lai, defend¬ 
ants, were present; and in Suit No. 127 
Fateh Chand, defendant No. 1, alone was 
present from among the defendants. Both 
the suits were accordingly dismissed by 


the District Judge in default of prosecution. 
These orders ^f dismissal were passed under 
section 102, Civil Procedure Code, 1882. No 
application for the re.storation of either of 
the two suits was made withiu the pres¬ 
cribed period of limitation by or on behalf 
of Musammat Menghi Bai, but on the 22od 
December 1908 an application for review in 
respect of each order of dismissal was made 
by Afusammat Menghi Bai’s Pleader, and 
after issuing notice to the other side the 
District Judge set aside the order of dismissal 
in each Suit and restored it to the pending 
file on the 21rd April 1909. An appeal by 
Fateh Chand was preferred in each case to 
the Divisional Court from the order accept¬ 
ing the application for review; but the 
Divisional Judge by his order dated the 
19th August 1911, held that no appeal lay 
to him from the orders in question. Mean¬ 
while the District Judge proceeded with 
each suit and dismissed it on the merits on 
the 2l3t May 1910. The two petitions 
for revision above referred to impugn the 
order of the District Judge, dated 23rd April 
1909, as having been passed without jurisdic¬ 
tion, and the first ground of appeal in Appeal 
No. 1306 and Appeal No, 1307 also raises 
the same point. It has been urged by 
Pandit Sheo Narain on behalf of Fateh Chand 
that the application for review filed by 
Musammat Menghi Bai in conncetion with 
the orders of dismissal for default in each 
suit (printed at page 3 of the paper-book in 
Civil Revision No. 2687) discloses no valid 
ground for setting aside the orders in ques* 
tion, and that, since the period of limitatiou 
for making an application under section 103, 

Civil Procedure Code, 1882, to set aside the 

order of dismissal had expired, no application 
for review could be entertained by t e 
District Judge iu respect of the said orders. 
In support of this couteution reliance has been 
placed on Nur Muhammad v. Dina (I), 

Singh v. Ham Singh (2) and Koilash Mondo v. 
Nabadwip Chandar Kar (3). It is uanecessary 
for us to discuss at any length the app ' 
cablity of these rulings to the present case, 
as we think that under Order XtiVir, ru e 
7 (1), Civil Procedure Code an objection to 


(n 15 P. R. 1897. 

(2) 1 Ind. Cas. 90); 33 F. R 
31 P. W. R. 1909. 


1909 44 P. h. B- 1®^' 


(3) 2 C. W, N. 318. 
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tlie granting" of an application for review by 
a subordinate Court can be taken in the 
appeal from its 6nal decree in the suit only 
upon one of tlie three grounds specified in 
the said sub-rule and admittedly in the pre¬ 
sent case no such ground exists. Even if 
the aforesaid provisions do not govern a 
case of this kind, we are quite clear that 
rule 1. sub-rule 1, of Order XLVU, is so 
wide in its terms that the District Judge was 
competent under that rule to entertain (lie 
application for review in question, and his 
order granting the application for review 
was, in our opinion, ultra vires, Nur Mtiham- 
mad V. Dini (1), on which great stress has 
been laid by Pandit Sheo Narain, does not 
lay down that, under circumstances similar 
to those of the present case, the Court has 
no jurisdiction to entertain an application 
for review, what was held there was that in 
that case the application for review had 
been improperly entertained. So far as the 
question of jurisdiction is concerned, we 
concur in fclie view of the law as laid down 
in Hoj Narain Pnrkait v. Ananga Mohan 
Bhandari (4). ^ye accordingly hold that 
the District Judge was perfectly competent 
to entertain the application for review made 
by Musammat Menghi IJai in each of the 
two suits pending in his Court; and if he 
thought that there was sufficient cause for 
reviewing his order of dismissal for default 
he had power to set that order aside. The 
first ground of appeal in Appeals Nos. 1306 
and 13C7 is, therefore, untenable and is 
overruled. It follows that the petitions for 
revision, Nos. 2687 and 2688 of 1911 also 

fail, and they are accordingly dismissed 
with costs. 

As regards the second ground of appeal in 
Appeal No. 1303, it has been argued that the 
Shikarpur decree having been passed in 1901 
and not having been kept alive by appli¬ 
cations for its executoD being made in accord¬ 
ance with law within the prescribed period 
of limitation, could not be enforced at the 
time when the decree-holder, Musimmat 
Menghi Bai, instituted the different suits 
out of which the connected appeals have 
arisen, and that, therefore, the said suits 
must be dismissed. To this argument the 
reply is two-fold. In the first place it 

(4) 26 C. 698. 


CO. 

seems to us that the decree of the Shikarpur 
Court in favour of Musammat Menghi Bai 
is substantially a declaratory one, inasmuch 
as it creates a judicial liypothec or a Hen 
in her favour on the property of the judg¬ 
ment-debtors, Nebhan Das and Ghansham 
Das, to the extent of Rs. 12,000, and it, 
is difficult to see how that lien would cease 
to exist if an applieition for execution of 
the said decree has not been made in accord, 
ance with the provisions of Article 179 of 
tlie sGcend Schedule of the Limitation Act, 
1^77. In the second place, the order of Mr. 
Parker, the District Judge, dated the 4th 
January 1912, which was passed in the 
course of execution proceedings to which 
Fateh Chand was a party decides that the 
decree of the lUh May 1901 has been kept 
alive by successive applications for execution 
being made by the decree-Iiolder and by 
regular acknowledgments by the judgment- 
debtors which are valid under the Limitation 
Act, and Pandit Sheo Narain has not shown 
us how his client is not bound by that order, 
or how that order is incorrect, tlie onus of 
shoving that the decree in question cannot 
be executed now and, therefore, the lien of 
Musammat Menghi Bai on the factories in 
dispute is at an end being clearly on lus 
client. We accordingly hold that the second 
ground of appeal is also untenable and we, 
therefore, overrule it. 

The result is that this Appeal (No. 1306) 
fails, and it is accordingly dismissed with 
costs. 

Appeal dismissed. 


BOMBAY HIGH COHRT. 

Original Civil Suit No. 325 op 1912. 

January 16, 1913. 

Present: —Mr. Justice Davar 

JEHANGIR MHNCHERJI LALI— 

Plaintiff 

versus 

B. B. cfe C. r. RAILWAY 

COMPANY— Defbndant.s. 

Negligence—Contributory negligence—Damages—Ac 
cident caused by negligence of both parties—Railway 
Company—Passenger projecting arm out ofioindow ~In» 
jury by contact with open door of another carriage-^ 
Notice of caution. 
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The plaintilT was n passenger !>y one of the Railwav 
trams ou’ned hy the defeudat.t and occupied a seat 
in a second class cotnpartmenb of the train. Jle sat 
in a corner seat with his arm jirojectin^ about four 
inches out of the open window. While pas 3 in<^ a sta- 
tionary tram at a station, the idaintitT's projectintj 
arm came into contact with the open door of one of 
tlie carriages of the stationary train and was frac¬ 
tured. Plaintiff sued the Railway Company for 
damages, foi the injury sustained by him alle^in" 
negligence on the part of the Company. ® " 

It was found that the rails were so laid as not in 
infringe the Government Regulations as 
to the standard minimum distances between two 
parallel lines. The carriages were also well within the 
Government maximum dimensions as to the width 
of the carriages. 

In the compartment, in which the plaintiff was 
travelling, a precautionary notice in fairlv lar "0 
type was exhibited. ® 

i?nilty of negligence 
which directly contributed to the injury and that such 

negligence formed a material part of the effective 
causo thereof; 

(2) that plaintiff was not entitled to any damages. 

In order that a plea of contributory negligence^may 
bo successful, it must bo shown either that there ivas 
negligence on the part of the plaintiff, which contri. 
buted to the accident, and that the defendant could 
not. by using ordinary care, have avoided the accident, 
or that, notwithstan.ling the defendant’s negligence, 
the plaintiff could, by exorcising ordinary care, have 
avoided the accident. 

If the proximate causo of the injury is the ne^li- 
genoe of the plaintiff as well as that of the dofendint, 
the plaintiff cannot recover anything. 

Mr. Jinnah, (with him Mr. Raikes), for the 
plaintiff. 

Mr. Davar, (with him Mr. Camphell), for 
the defendants. 

JUDGMENT.—The plaintiff, Jehangir 
Mancherji Lali, a share and stock-broker, in 
the afternoon of the 4th of November 1911, 
purchased a second class ticket for Udwadaat 
the Church Gate Station and got into one of 
the defendants’ trains, known as the Surat 
Excursion Train, which left that station at 
about 2-30 p. m. on that day. He formed one 
of a party of seven wlio were proceeding to 
Udwada for religious purposes. He got into 
one of the second class compartments of 
carriage No. 3078 and took a corner seat in 
that compartment with his back to the en¬ 
gine on the side away from the platform and 
next to the window opening on the side where 
parallel rails run and are used by trains 
coming up to Bombay. His train proceeded 
as far as the Andheri station and while it was 
passing that station at a fair speed, his left arm 
which, in his plaint he states, was out of the 
open window projecting nob more than four 


inches, was injured and fractured by an open 
door of a stationary train on the up line of 
that station. He sustained serious injuries, 
and the train in which he was travelling was 
stopped by some one pulling the chain. It 
then proceeded as far as Borivli station where 
he was taken out of the train and sent back 
to Bombay. His friends took him to Dr. 
Masina’s Hospital where he was treated for 
his injuries. The injured arm was found to 
be fractured and although it is now set right, 
there is no doubt that the plaintiff’s injary 
was serious and he must have gone through 
much physical suffering and pain and lost his 
business for some time. In March 1912, he 
filed this suit claiming Rs. 30,000 as dama* 
ge.s, which he alleges, he sustained by reason 
of perraanant injury to his arm and the other 
consequences flowing from that injury which 
he atributes to the negligence of the defend- 
ant-Company. 

The defendants by their written statement, 
in the first instance, denied negligence and 
further pleaded that even if there was neg¬ 
ligence on their part, they were absolved from 
all liability in that the plaintiff in projecting 
his arm from the carriage window was guilty 
of contributory negligence. 


Some time before the suit came on for 
hearing, an application was made to me by 
the defendant Company to try the issues of 
negligence and contributory negligence as 
preliminary issue, but the application was 
not entertained. Soon after ray refusal to 
have the suit put down for the trial of pre* 
limimary issues, it appears that the leST®} 
advisers of the defendant-Company considered 
their position with care and on the , 

August 1912 they wrote to the plaintiffs 
attorneys informing them that the Company 
had decided not to continue the defence o 
the suit on the ground that they 
been guilty of negligence, and that they 
accordingly withdrew their plea of 
biiity for negligence as raised in paragraph 
of their written statement, but would defeo 
the suit on the plea of contributory ^ 

geuce raised in paragraph 3 of their written 
statement. It seems to me that in adop 
this course the defendant-Company have acts 
most wisely and have by their conduct^ 
this respect saved much cost to the 
and much time of the Court. At ® 
hearing it was agreed between Oooo®® 
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that the issue as to contributory negligence 
should be first tried. If the issue was decid¬ 
ed against the plaintiff, the suit would be at 
an end. If decided in his favour, the suit 
would then, it was understood, proceed on the 
other issue as to the nature of the injuries 
and the ciuantumof damages. 

The only question, therefore, at pi'eseut 
before me for consideration is whether the 
plaintiff has been guilty of such contributory 
negligence as would in law deprive liini 
of his right to recover damages 
from the defendants, Most of the material 
facts necessary for ttie determination 
of this question are facts which are either 
admitted or not disputed, and it is necessary 
here sliortly to recapitulate them before 
discussing tlie question at issue between tlie 
parties. 

It seems tliat before Surat Excursion 
Train reached the Andheri station, it was 
preceded by a local train which was in cliarge 
of a guard Ardeshir Burjorji Darukhanawala. 
That train was running between Colaba and 
Andheri. It arrived at the down platform 
of the Andheri station at 3-2B p.m. and after 
discharging its passengers, it proceed'^d 
towards the Borivli side of the station, 
changed lines and was drawn up on the 
up lines on the inside of the up platform 
and was stationary there when the Surat 
Excursion Train ran past it. The engine 
at that time had not changed ends and was 
on the Borivli aide of the stationary train 
when the Surat Excursion Train went past. 
When this local train left Colaba, its 
composition consisted first of the engine, 
then a fourwlieeled tliird class carriage 
with a brake compartment, another four- 
wheeled third class carriage and seven 
bogey carriages, the last of such bogey 
having a brake co.mpartrnent for the guard. 
AVben after changing lines it was stand¬ 
ing at the Andheri up platfrom the Surat 
Excursion passed the stationary local train 
in this order. It first passed the seven 
bogeys, then the four-wheeled third 
class carriage, then another four wheeld third 
class carriage with brake compartment, and 
lastly the engine. After the Excursion 
Train had gone past, it was discovered 
that the door on the railside of the four- 
wheeled third class carriage which was at 
the Borivli end and which countiag the 


engine would be the third vehicle in the 
stationary train, was open and could not he 
shat, bolted or locked. A porter on duty 
drew the attention of the guard and the 
station-master to this fact. They found that 
tlie weather-frame over that door had been 
broken and pieces of broken wood belonging 
to that w'eather-frame were lying on tlie 
track, a little in front of the broken frame 
towards the Borivli side. As it was time 
for the local train to start again for Bombay, 
the door was tied up by a piece of rope, 
the broken pieces of the weather-frame 
were pat in the brake, and the train left 
tlie Andheri station for its return journey to 
Bombay. It appears that this open door 
of tlie four-wheeled third class carriage 
caused injuries to three persons in the Ex¬ 
cursion Train, one of whom was the plaintiff. 
The plaintiff had his arm fractured and he 
became unconscious for a time, the alarm signal 
was given, the train was brought to a 
stand still, otlier passengars in the train 
rendered assistance by administer ing brandy 
and applying ice over the injured arm. 
The train was re-started and stopped at 
Borivli, when the plaintiff was taken out 
of the carriage and brought hack to Bombay 
by his friends and taken to Dr. Masina’s 
Hospital, where the injured arm was imme¬ 
diately attended to. 

These are the facts about wliich there 
is absolutely no dispute. The only fact on 
which there was some semblance of disagree¬ 
ment was as to the existence of precau¬ 
tionary notice in the compartment in vvhich 
the plaintiff travelled, and it seems to me, 
after having heard the evidence on both 
sides that there reilly is no dispute on 
this point There is no doubt that pre- 
vious to 1910 the defendant-Corapany in 
tlieir second and third class carriages put 
up a cautionary notice in four different 
languages, the Entrlish portion of wliioh 
ran as follows : — 

“Passengers are cautioned against leaning 
out or hanging their feet out of the carriage 
windows while the train is in motion and 
also against alighting before the train 
stops”. 

Ab)ut the end of 1910 this form of 
notice was discontinued and another form 
was printed in tliree languages, the 
EogUsh part of which ran as follows:— 
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Caution. 

Do not open the doors or pa!: any portion 
of the person oat of the window while 
the train is in motion. Do not spit in the 
carriage.” 

The defendant-Corapany contends that 
these notices are Bsed up, protected by a 
glass, in a frame in all second and third 
class compartments of their carriages and they 
maintained that the notice in the latter form, 
as I have set out above, was in the compart’ 
meat in which the plaintiff travelled on the day 
of the accident. On the very elaborate evi¬ 
dence that the defendants have called before 
me t have no doubt whatever in my mind 
that the precautionary notice in the form 
of Exhibit No. 1 was fixed up in that 
compartment in which the plaintiff travel¬ 
led on the day he sustained the injuries 
he complains of. The plaintiff himself is 
not in a position to state that the notice 
was not there. He is not prepared to go 
farther than to say that he did not see 
it and that if it was there it did not 
attract his attention, I have no doubt 
whatever that it was there, and if the 
plaintiff did not see it, the defendant-Cora- 
pany is not responsible for that. The notice 
is printed in fairly large black type on 
white surface and is affixed to the panel 
of the partition immediately over the hat- 
rack and a man of ordinary intelligence and 
observant habits would have his attention 
attracted to it. The plaintiff is a man of 
intelligence and education, and, if he had 
cared to look, he would have found this notice 
in his compartment printed in three Ungu 
ages with two of which he is perfectly 
familiar. That he did not see the notice 
18 possible but it does not follow from (hat 
that the notice was not there. An attempt 
was made to show that other second class 
carnages had no such notices fixed up in 
them. I think the confusion on this point 
has arisen from the fact that the defendant- 
Company when pressed for ' second class 
accommodation, as they often are, use their 
ffrst class carriages as second by putting 
a plate denoting that the carriage is 
second class instead of being the first 
class carnage which it really ig, and as for 
some reason, which I cannot understand they 
do not put any of these notices in their first 
class carnages, it is possitle that when these 
first olase carriages are sed as second, no 
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such notices are to be found therein. The 
Court, however, is not concerned with other 
carriages. What it has to find is whether a 
notice in the form Exhibit No, 1 was in the 
compartment in which the plaintiff travelled 
on the -tth of November 1911 and on the 
evidence I find that such a notice was there¬ 
in its usual place. 

The Court has before it in the first place 
the admitted negligence of the defendant- 
Company in leaving one of its carriages* doors 
wide open on the side of its parallel lines 
over which another train, full of passengers, 
was passing at a fairly high rate of speed. 
The Court has also the admission of the 
plaintiff that his arm was extruding from the 
window of his carriage to the extent of not 
more than four inches. That admission is 
deliberately made in the plaint and although 
the learned Counsel who appeared for the 
plaintiff tried to minimise the importance of 
the admission, the fact remains that the 
plaintiff was sitting cornerwise in his end- 
seat reading a newspaper with his left arm 
resting on the window-sill and extruding 
therefrom. Of course, it is not ’possible for 
him to say with any exactitude how ranch 
of his arra was out, but taking the ordinary 
habits of passengers, it is nob unfair to him 
to assume that bis side was tlush with the 
panel below the window-sill which measures 
five inches in width and that all that 
portion of his arm over and above the five 
inches from the arm-pit must have been 
outside the carriage-window. It maybe four 
inches, lb may be a fraction of an inch less and 
it may possibly be more than four inches onfc 
of the window. It was, however, sufficiently 
out to enable the wide open door of one of 
the carriages of the stationary train to come 
in contact with his elbow and inflict serious 
injury fracturing the bone. With these two 
admitted facts, we have the proved fact that 
the defendants had put up a notice which 
was bcand to attract the attention of a 
prudent and observant passenger warning 
him against putting any portion of his person 
oat of the window. The defendant-Corapany 

contends that on these facts alone, and 
considering anything more, I ought to ho 

that the plaintiff was guilty of such contri u- 

tory negligence as is sufficient to disen i ® 
him to recover any damages from them. ^ 
support of their contention both the learne 
Counsel who appeared for the defoQ®*® 
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Company placed great reliance on a veiy 
elaborate and carefully considered judgment 
of my brother Beaman in the case of 
Dullabhji ScLughaiii v. Gre.^t Indiaii Fetnnsula 
Railway Oo. (1). 

It was most insistently argued before 
me that the rule of law laid down there was 
a correct enunciation of the law on this 
subject and should be followed in all cases 
where the facts were similar. It is quite 
true that the facts in those two cases are 
very similar indeed to the facta in this case. 
In that judgment brother Beaman has discuss¬ 
ed most of the leading cases on the subject of 
negligence and contributory negligence and 
the judgment is one which requires to be 
most carefully considered, when another 
Judge of the same Court is called upon to 
pronounce his decision in another case 
where the facts are most similar, if not 
almost identical. No one is more conscious 
than myself that it is desirable that there 
should be uniformity in judgments of the 
same Court as far as possible. Under 
the circumstances, I have most carefully 
read and considered the whole of this judg¬ 
ment, and although I am in complete accord 
with much that is iu it, I feel constrained 
to say that I am unable to follow the rigid 
and inflexible rule of law which, the learned 
Judge says, must be applied without any 
deviation or relation in all cases of this kind. 

The two prominent conclusions of that 
judgment are, first that it is a rule of law 
that “a passenger must travel inside and 
not outside his compartment and, there¬ 
fore, if he does travel outside he does so 
entirely at his own risk and the Company 
cannot be held liable for any injury he 
suffers in consequeuce,” and, secondly^ that 
“a passenger who gets injured owing to 
putting any part of his person outside his 
carriage is guilty of contributory negligence.’* 
The learned Judge would not, under any 
circumstances, allow this rule to be varied 
or relaxed for he says:—‘ I cannot allow, 
if the principle is sound, that a passenger 
is in better case if he puts half an inch of 
his person only outside his carriage than if 
he puts a yard of himself outside.” 1 have 
gone through many of the cases relied on 
by the learned Judge. I have carefully 

(1) 5 Ind. CaB. 676; 34 B. 427; 12 Bom. L.R. 73; 


considered the reasoning on wliich the con¬ 
clusions I have referred to above are based, 
but I regret to say I am not able to per¬ 
suade myself to come to the conclusion that 
any such hard and fast rule such as is laid 
down can be deduced from the authorities 
that govern the law on this subject. Even 
Bevan,in whose work most of these cases, 
and particularly tlie American cases, are 
elaborately discussed, and who seems to 
favour this view, does nob go the lenglh 
to which brother Beaman has felt hiinsslf 
impelled to go. Eor, after discussing a 
case that is most favourable to tlie conclusions 
1 have referred to, he guards himself by 
sayingi“~* The esse must not be stretched to 
the length of inferring that in all cases a 
passetrger thrusting his head out of tire 
window will be disentitled to recover in the 
event of injury happening to him through 
doing so.” 

As I have observed above, a most careful 
study of the judgment iu question and the cases 
therein disoussed does nob carry to my mind 
the conviction, tliat when the Railway 
Companies contract to carry passengers they 
do so on the express or implied condition that 
no portion of a passenger’s person should 
extrude out of the inside limits of their 
carriages and that even if their finger tips are 
out, or if any portion of their person is out 
by a fraction of au inch, the Railway Com¬ 
panies would be relieved from all liability 
even if the negligence on their part was most 
gross and culpable. I could conceive dozens 
of cases iu which the extrusion of a portion of 
the passenger’s person outside the carrige would 
be .so small,and the negligence of the Railway 
Company so gross, that no Court would refuse 
to grant compensation to the passenger 
merely on the ground that au insignificant 
part of his person was outside the door or 
the window of a Railway carriage. 

It seems to me that by far the safest course 
for the Court to adopt in cases of this kind 
is to form iu the first instance a correct idea 
as to what in law is considered contributory 
negligence sufficient to prevent an injured 
plaintiff from recovering, and then to apply 
these principles to the facts of each particular 
case and ascertaiu whether the plaintiff is 
himself guilty of that negligence which in 
law is styled ‘contributory negligence’ and 
whether that of itself is such as would disen* 
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title the plaiutiEE from recovering damages 
m respect of the injuries sustained by him. 

The whole law on the subject of negligence 
and contributory negligence is most irLir- 
ably summed up in Halsbury’s Laws of 

Neel '>'« ’’-'1 of 

eghgence and the sub-head thereof dealing 

with Contributory Negligence. As a result 

of a very careful consideration of all the 

authorit,e.s on the subject, the law of Con- 

tributory Xeghgeuce is summed up at page 

445 and 446 m the following terms: — 
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In an action for injuries arising from 
negligence it is a defence if the defenda^J 
proves that the plaintiff, by some negligent 
on bis own part, directly contributed to^ the 

narV’ofThl '“’‘‘"•'ial 

part of the effective cause thereof. \Vlien 

h.s is proved the plaintiff’s negligence is said 
of .Ill order that a plea 

ft mnst'’’T “ay be’successful. 

It must be shown either that there was 

negligence on the part of the plaintiff which 

contributed to the accident and that the 

defendant could not, by using ordinary care 
have avoided the accident, or that, notwith-’ 
standing the defendant’s negligence thp 
plaintiff could by exercising ordinary ’care 
have avoided the accident. Where, therefore,’ 
the defendant 18 negligent and the plaintiff 
13 a leged to have been guilty of contributory 

thf whether 

defendants negligence was the real 

direct and effective cause of the misfortune.” 
of the law of contributory negligence, it is 

now for the Court to consider whether the 
action of the p amtiff in leaving a portion 
of his arm protruding oat of the carriage- 
window was such contributory negligence as 
would preclude him from recovering damages 
from the defendant-Company. While decUn- 
mg to recognize the contention that the 
contractnal relations between a llailway 
Company and its passengers impose upon a 
passenger an inflexible duty to keep every 
portion of h's body within the inside limits 
of the compartment in which he is travelling 
and assuming that the Railway Company 
when issuing Its tickets merely contract to 

convey each passengers from the startinir 

point to their destination in the ordTnary 

way m whioh the general public travel in 
railway carnages, the questions for the Court 


to C3D3,der are, whether the plaintiff had 
a no w edge of any existing or possible danger 
in pu hug his arm out of the,^carriage*window 
and whether, if he had not positive know¬ 
ledge, the defendant-Company had done all 
that was reasonably possible to give lo its pas¬ 
sengers cautionary notice of theexistenceof such 
anger, and whether as a prudent and reasonable 
man a passenger should not have known that 
ere was risk and danger in extruding pro- 
ions o his body outside his carriag^e^window 

and whether the fad, that the arm of the 

p ainti was at the time of the accident 
ou 81 0 of the carriag^e, did not form a 

material part of the effective cause of the 
accident. Having regard (o the facts admit¬ 
ted by the plaintiff himself and the facts in 

regard to which there is no dispute, the deci¬ 
sion on the question in this sait, which after 
all 18 a question of fact, presents no ditEcuIty. 

1 will consider these acts from the 
points of view that are most favourable 
o the plaintiff’s ease, because the plaint- 
Iff is an injured parly and has, all 
roaghoufc the hearing:, commanded the 

sympathy of the Court. Assuming that the 

mere fact of his putting his arm out of the 
window is not an act of negligence and that 
le did exactly what many thousands of 
railway passengers in India are constantly 
doing, the Court has to consider the action 
o the plaintiff during the few moments 
preceding the happening of this mishap, 
t seems to me that the consideration of the 
plaintiffs conduct during those few moments 
has a most important bearing on the question 
involved in this issue. 

The plaintiff states that he was reading the 
life of some statesman, who had risen from 
the ranks, in the Liverpool Courier. I do 
pot know if the plaintiff takes any very keen 
interest in English politics or whether he 
has any political aspirations of his own. But 
he seems to have been so engrossed in the 
reading of that newspaper that he was 
completely oblivious of circumstances which, 

I think, a man of ordinary prudence and 
intelligence ought to have immediately 
noticsd. When his train entered the Audheri 
Station and commenced to cross the station¬ 
ary train, naturally the light on his news¬ 
paper must have been considerably diminish¬ 
ed. It is within the knowledge of us all 
that when two trains ruauing ou parallel 
Hues cross each other, there is an influx 
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of draught in the carriages, there is a great 
deal of noise and clatter, and the windows on 
the side where the trains pass each other 
necessarily have considerable diminution 
of light. When both the trains are in 
motion the draught of air and the noise and 
clatter is undoubtedly greater than when one 
of the trains is stationary. The ordinary 
instinct of passenger occupying a corner-seat, 
the moment he becomes conscious that an¬ 
other train is passing on liis side of the 
carriage, is to draw in his arm or liis head 
within the carriage, if befoie that moment 
he had them out of tl\e window. It is action 
based on instinct of self-preservation and 
is dictated by an innate conviction not 
based on any sustained thought at the 
moment but based again on the instinct 
in a human being tliat when another train 
is running upon parallel lines, there would 
be danger to the part of tlie person of a 
passenger if that part is allowed to remain 
outside the carriage-window. If one made 
a careful observation of the action o' 
passengers occupying corner-seats on the 
side of a parallel line, be would observe 
that almost invariably and without excep¬ 
tion the passenger draws in and leans 
towards the inside of his compartment when 
another train passes his train on the parallel 
lines. This is the result of instinct instilled 
not necessarily in men gifted with any high 
degree of intelligence or prudence, but is the 
instinct of almost every human being who is 
not grossly plethoric and culpably careless. 
In the case of the plaintiff in this case, his 
action in allowing his arm to remain outside 
of the carriage-window till the accident 
happened is, to my mind, most un-under- 
staudable and 1 regret to have to come to 
the conclusion that it is indicative of gross 
carelft«sns3s and absolute indifference and 
apat^iy to all possibilities of danger to his 
person. It must be remembered that before 
the accident happened, the carriage in which 
he was travelling had crossed seven long 
bogey carnages of the stationary train. 
Each one of these carriages is about sixty- 
two feet long and the distances betsveen each 
of these carriages taken up by the buffers 
must be about two or three feet. His carriage 
passei the stationary train to a distance of 
nearly four hundred and fifty feet before the 
the open door struck his elbow. The noise, 
the clatter, the diminution of light, the aoeess 


CO. 

of draught, must necessarily liave conveyed to 
the plaintiff’s mind that he was passing an¬ 
other train. He told the Court that, in spite 
of all this, he never moved from the position 
he had assumed, and continued to allow his 
arm to hang out of tlie carriage-window till 
it was struck by the swinging open door of 
the other train. 

Under these circumstances, can the Court 
come to any other conclusion but that the 
plaintiff was most grossly careless and in¬ 
different to danger ? It is not possible to 
conceive that after his train entered the 
Andheii Station, he did not realize that he 
was passing another train. That he should 
have continued to keep his arm lianging out 
of the window is a very clear and unraistake- 
able indication of indifference and carelessness 
about his personal safety. A man possessed of 
the Imcst ordinary prudence and of intelli¬ 
gence, not necessarily of a high order, would 
have immediately withdrawn his aim as soon 
as he found that he was passing another train 
on an adjacent line. It is true that in the 
first instance the Railway Company was guilty 
of an act of negligence. The door was left 
open and was swinging about. It was not 
possible for them to have done anything to 
avoid the accident to the plaintiff or to avert 
the consequences of their negligence. None 
of its servants was congnizaut of the fact 
that the door was left open. In all pro¬ 
bability when the train was shunted the 
door was closed but was not either bolted 
or locked and the draught created by 
the passing train may have forced it wide 
open. The evidence in the case shows 
conclusively that the defendant-Corapany 
in constructing their carriages have been 
well withiu the Government maximum 
standard dimensions as to the width of 
their carriages. It also shows that the 
rails are so laid as not in any way to 
infringe the Government Regulations as 
to the standard minimum distances between 
the two parallel lines. The evidence, 
however, shows that nothing would have 
happened to the plaintiff if his arm had 
been either inside the carriage or even 
on the window-sill, if it had not extruded 
beyond the limits of that sill. The door 
was an inanimate object and once left open 
it was a source of danger to passengers in 
passing trains if any part of their body 
came in contract with it. The plaintiff 
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had the last chance of avoiding’ the ajcidenfc, 
Alfchoagh he raight have been jastifiad ia 
travelling with his arm ontaide the windo.v 
when on the open track, when he entered 
the railway station and when he found, as 
he must have found, that he was passing 
another train on adjacent lines, he ought, 
as a man of ordinary prudence, to have 
drawn in his arm He had in that com¬ 
partment a notice warning him against 
putting any portion of his body outside 
the carriage. He had ample time while 
he was passing seven successive loag bogeys 
to realize that his arm ought not to be 
out. His conduct in leaving it out was 
distinguished by callous indifference to 
danger which in his case seems to me, 
as I have observed, above un-understand- 
able. It cannot possibly be said that it was 
not such negligence on liis part as directly 
contributed to the injury. I am constrained 
to hold that in leaving his arm out while 
passing the stationary train and continuing 
to allow it to hang out of the window 
daring the whole time that be passed 
seven bogey carriages until he came to 
the eighth carriage from the door of which 
he received the injuries he complains of, 
he was guilty of negligence which .directly 
contributed to the injury and that such 
negligence formed a material part of the 
effective cause thereof. 

In The Bernina No. 2 (2) Lord Justice 

Lindley, in the course of his judgment, 

at page 88, makes the following observa- 
tians : — 


Tuff V. ]Varman (3) in the E.’cchequer 
Chamber, and Radley v. London and North 
Western Railway Oompany (4) in the 
House of Lords, show the true grounds on 
which a person himself guilty of negligence 
is unable to maintain an action against 
another for an injury occasioned by the 
combined negligence of both. If the 
proximate cause of the injury is the 
negligence of the plaintiff as well as that 
of the defendant, the plaintiff cannot 
recover anything. The reason for this is 


T P ® 65; 56 

L. J. Adm. 17 at p. 32; 55 L, T. 781. 

(3) (1858) 5 C. B. (n. s ) 573; 27 L. J. C. P. 322- 5 
Jur. (n. s.) 222; 6 W. R. 693; 116 R. R. 774 


not easily discoverable. But I take it to 
be settled that an action at common law 
by A. atjaioafe B. for injury directly caused 
to A. by the want of care of A. and B. 
will not lie. As Pollock Chief Baron 
pointed out in Greenland v. Chaplin (5) 

cannot take the consequences and 
divide them in proportion according to 

the negligence of the one or the other 
party.” 

After a little further discussion, Lord 
Justice Lindley, in referring to cases where 
both parties are guilty of negligence, goes 
on to observe : — 

Why in such a case the damages should 
not be apportioned I do not profess to 
understand. However, as already stated, the 
law on the point is settled and not open to 
judicial discussion.” 

Taking this to be the settled law, T must 
hold that in this case on the proved and 
admitted facts, the plaintiff was guilty of con¬ 
tributory negligence and is not entitled to re¬ 
cover damages from the defendant-Company. 

I must find the first issue in favour 
of the defendants. It must not be taken 
that my finding is in exact accord with 
the wording of that issue, I have at¬ 
tempted to set out in my judgment the 
exact nature of that portion of the plaintiff’s 
conduct preceding the accident which I 
hold to be negligence on his part, and it 
by no means follows that the injury 
caused to the plaintiff was directly the 
result of his negligence or the result of 
his negligence alone. It was the result of 
the combined negligence of the plaintiff 
and the defendants. It follows, therefore, 
that the plaintiff’s suit must be dismissed. 

I have come to this conclusion with much 

regret. It is not for me to comment on 

the extreme want of generosity on the part 

of the defendant-Company in dealing with 

people who suffer undoubted injuries, the 

primary cause of which is their negligence. 

They are entitled to stand upon their 

rights aud to have cases decided in strict 

conformity with the law. This, however, 

is, undoubtely, one of those cases where 

costs ought not and will not follow the result. 

The plaintiff has, undoubtedly, suffered 

grievous barm to his person. He mast have 

gone through mnch meotal distress and 
(5) (1850) 5 Ex. Rep. 243: 19 L. J. Ex. 293; S3 B. 

R. 655. 
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bodily pains during’ the time he was confined 
to the Hospital and during his con¬ 
valescence. He must have incurred large 
expenses in having his arm set right. It 
is possible that some permanent defect 
may remain behind for some time. He 
has placed his case before the Court with 
much candour and truthfulness. He must 
have expended a substantial sura ot money 
in the conduct of tlje case before the 
Court. This is a case of grievous hardship 
to him and under the circumstances, 
although the Railway Company iias met the 
plaintiff in a spirit of great fairness so far 
as the conduct of this case is concerned 
and althougli its servants were most 
attentive and considerate to the plaintiff 
when he sustained the injuries, I do not 
think tliia is a case in which the defend¬ 
ants ought to have their costs of the 
suit from the plaintiff. Both parties were 
guilty of negligence, the combined action of 
botli caused the accident. The defendant- 
Company has sustained no loss or 
damage as the result of the negligence on 
the part of the plaintiff, whei-eas the 
plaintiff has, undoubtedly, sustained damage 
as the result of the defendant’s negligence; 
and under the circumstances, 1 think it 
would be no hardship on the defendant- 
Company, even though it wins this case, to 
leave it to bear its own costs. 

The suit will stand dismissed, each party 
bearing its own costs. 

Attorneys for the Plaintiff : Messrs. 

Capfaiti Sf Voulya. 

Attorneys for the Defendants; Messrs. 
CrawforJy Erown 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 336 op 1909. 

April 30. 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

N. J. JAMASJEE BOGA and otubks — 
Plaintiffs—Appellants 
versus 

DUNt CHAND and others—Dependants 

— Respondents. 

Landlord and tenant—Tcnancy—Rent noitobe raised 


so long tenant l-ept the f.roperty—}fot a permanent ten* 
nncy entitling tenant to keep the property^ no long as he 
liked — Transfer oj Property Act (/!' of lb82), s. 105 — 
Principle apphcable —Pleadings -Court notat liberty to 
go beyond. 

Tlio (lefendaiitA offorcHl to take certain sliopg 
from the plaintiffs on lease, on the condition that 
the rent jnoposed should not be raised so long 
as the «lofendants kept them; the plaintiffs agreed 
by letter to rent the shops to the defendant on the 
proposed rent per month, to be pai<l regularly monthly. 
Tlio plaintiffs tliemselves wore lessees of the shop for 
a fixed term of twenty years. The defendant did 
not take the shn[>s for agricultural or manufacturing 
j>arposes, and i)leadctl tliat he was entitled on tlio 
agreement to keep the shops as long as ho liked: 

Held, that the plaitxtiff did not let out the shops to 
the defendant upon an agreement that the latter 
should occupy them for as long as ho liked or for the 
period of the plaintiffs’ oxvn term of lea.so. 

Tlie pi'inciplo embodied in section 105 of the 
Transfer of i’ro|)erty Act, 18S2,appHetl to the case, and 
the Courts wore hound to presume that the tenancy 
was from month to month. Tlie plaintiffs conse- 
(jiiently had a right to eject the defendants after 
serving theTii with a vali<l notice to quit. 

Oanga Singh v. Shih Devi, 33 P. R. 1898, 

referred to. 

According to tlie pleadings of the parties the 
Court was not at liberty to fix a reasonable term of 
tenancy. 

Second appeal from the order of the 
Additional Divisional Judge. Lahore Division, 
dated the 23th January 1909, reversing that 
of the Subordinate Judge, Isfc clas.s, Lahore, 
dated the 6th January 1908, dismissing 
plaintiff’s claim. 

Mr. 0. Bevin Petmnv, for tlie Appellants. 

Mr. Beechey, and Lali L'lipat Rtiy for 
Respondents Nos. 1 to 4. 

JUDGMENT.—This appeal has arisen out 
of a suit brought by the plaintiffs-appel* 
lants against the defendants-respondents for 
pos.session, by ejectment of tlie latter, of 
four shops known as the Punjab ice Factory 
situate on Maclagan Road, Lahore, and for 
recovery of Rs. 450 alleged to be due on 
account of arrears of rent of the said shops. 
The pleadings of the parties and ihe issues 
which arose out of tltose pleadings are fully 
set forth in the judgment of the Subordinate 
Judge, For the purp i.ses of the present appeal 
it is only necessary to refer here to the first 
issue which runs as follows: — 

'Whether it was agreed upon between the 
parties on the 1st November 1904 that the 
defendants were at liberty to remain in 
occupation of the shops in question as long 
as they liked anl that the rent would never 
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be chargeJ at a higher rate than Rs. 150 
per mouth.” 

It is common ground on both sides that 
the contract of lease in respect of the shops 
in dispute was entered into orally on the Ist 
Xovember 1904 between plaintiff No. 1 as 
representing the landlords, and defendant 
No. 1. who was acting for and on behalf of 
himself and defendants Nos. 2 to 4. The pro- 
prietor.s of the shops appear to be third 
parties who by deed dated the ISch February 
1904 gare a lease of the compound in which 
the shops stand to the plaintiffs for a fixed 
term of 20 years; and as stated above, the 
plaintiffs sub-let their shops to defendants 
Nos. 1 to 4 on the 1st November 1904. 
Defendant No. 5 is a sub-le.ssee under defend¬ 
ants Nos. I to 4, and he has been implead¬ 
ed as a defendant because he is in actual 
possession of the premises, but he has all 
along expressed his willingness to give up 
possession if a decree is passed in favour of 
the plaintiffs against his landlords. 

The principal dispute between the parties 
IS as to whether the shops in question were 
leased by the plaintiffs to the contesting 
defendants on a monthly tenancy, or whether 
they were let out to them for the unexpired 
portion of the term (i.e, for a peiiod of a 
httle over 19 years) for which the plaintiffs 

themselves were entitled to occupy the shops 
under the deed of the 13th February 1904 
Both plaintiff No. 1 Seth Nasserwanjee 
Jaraasjee, and defendant No. 1 Ouni Chaud 
between whom the terras of the lease were 
verbally settled, have been examined as 
witnesses in the case, and each supports the 
position taken up by bis own side. Seth 
Nasserwanjee says that no definite period of 
lease was fixed and that the tenancy was 
understood to be a monthly one; while Duni 
Chand states that the contract was to the 
effect that the lease was to last as long as 
the tenants chose to occupy the premises on 
condition that they paid Rs. 150 a month 
as rent. There are two letters on the record 
which possess considerable importance in 
connection with the matter in di.spute 
between the parties. The first letter Exhibit 
No. 1, is dated the 1st November 1904 and 
is addressed by the defendants to plaintiff 

No. 1. It runs as follows:_ 

** Dear Sir, 

“We are prepared to take the four shop- 
rooms, which are being built by you at 


Lihore in your Ice Factory compound at a 
noonthly rental of R^. 150 provided the rent, 
shall not be raised so long as we keep them 
as verbally settled from any date it is com¬ 
pleted and made over to us.” 

"A reply at au early date will highly 
oblige.” 

It is admitted that Exhibit No, 1 is the 
original draft letter which was submitted by 
Duni Chaud to Seth Nasserwanjee and that 
the latter made certain alterations in the 
diaft and then accepted it as an offer from 
the defendants to take the alups in dispute 
o^n lease on the terms specified therein. 
Exhibit E which is on the reord is a fair 
copy of this letter. E.xhibit No. 2 dated 
tne2nd November 1904 is the letter which 
Seth Nasserwanjee sent to defendant No. 1 
in answer to Exhibit No. 1 aforesaid; 

“Dear Sir, 

I have the honour to own receipt of 
your letter of yesterday’s date and as stated 
therein I agree to rent the four shop-rooms 
which are being built in my Lahore Ice 
Factory compound to you at Rs. 150 per 
month from the date they are completed. 
Rent to be paid regularly monthly. No man 
will be allowed to live in those rooms, they 
are to be used for business purpose only.” 

lu view of the terms of the above two 
letters both tlie Courts below have held that 
the plaintiffs did not let out the shops to the 
defendants upon an agreement that the latter 
shall occupy them as long as they liked on 
payment of Rs. 150 as monthly rent or 
for the period for which the plaintiffs them¬ 
selves were entitled to keep possession of 
the shops under their own deed of lease 
dated ttie 18fch February 1904. In this 
concurrent finding we entirely agree. It 13 
clear that the words “so long as we keep 
them” as used in Exhibit No. 1 do not refer 
to the duration of the alleged period of lease 
but to the agreement between the parties that 
the monthly rent as settled between them, 
namely Rs. 150 shall not be enhanced so 
long as the defendants remain in occupation 
of the shops. If, then, the tenancy was not 
ooe for a fi.xed term or for a period depending 
upon the will and pleasure of the defendants, 
the question for decision is whether the plaint¬ 
iffs can treat the defendants as monthly 
tenants and can eject them after issuing to 
them a valid notice to quit. The Subordinate 
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Jadpe WAS of opinion that the fact that the 
plaintiffs permitted the defendants to fit up 
the shops at their own expense in such a 
manner as to show an intention on tlieir part 
to occupy them for a substantially long peiiod 
is sufficient to prove that tne defendants were 
not monthly tenants merely, but that tliey 
had a right to remain in possession of the 
shops for some years. Upon this view of the 
case the Subordinate Judge fixed the period 
of lease at five years and granted the plaint¬ 
iffs a decree to the effect that the defendants 
shall vacate the premises in question on the 
15th January 1910. The claim of the plaint¬ 
iffs as to arrears of rent was dismissed. The 
Divisional Judge agreed with the Subordiuate 
Judge in holding that the defendants were 
not monthly tenants and that it had been 
“intended that the tenancy at Rs. 150 
per mensem should continue for some lime 
though there was no regular fixed period.” 
The learned Judge was, however, of opinion 
that when the first Court found that the 
defendants were not proved to be monthly 
tenants it should, in view of the grounds on 
which the plaintiffs’ claim was based, have 
dismissed the suit siwph'cifer as. according 
to the pleadings of the parties the Court was 
rot at liberty to fix a reasonable term of 
tenancy, the defendants having asserted their 
right to hold on indefinitely, while plaintiffs 
having as distinctly alleged that defendants 
were only monthly tenants and were liable to 
be ejected upon a valid notice to quit. Ihe 
plaintiffs’ suit has been dismissed by the 
Divisional Judge accordingly. 

In our opinion tlie view taken by the 
Divisional Judge is erroneous. As we have 
said above, we agree with both the Couits 
below that the principal plea advanced by the 
defendants, namely, that according to the 
agreement between the parties they were 
entitled to occupy the shops as tong as they 
liked, had not been established, and that 
being so, the principle embodied in section 
106 of the Tiaasfer of Property Act applies 
to this case. That section runs as follows: — 

“In the absence of a contract or local law 
or usage to the cmtrary.a lease of immove¬ 
able property for agricultural or manufactur¬ 
ing purposes shall bs deemed to ba a lease 
from year to year, terminable, on the part of 
either lessor or lessee, by six months’ notice 
expiring with the end of a year of the 


terancy; and a lease of immoveable property 
for any other purpose shall be deemed to be 
a lease from month to month, terminable, on 
the part of either lessor or lessee, by 15 days’ 
notice expiting with the end of a month of 
the tenancy.” 

In this case admittedly tlie lease of tlie 
shops in question was not for agricultural or 
manufacturing purposes, and since no contract 
or usage to the contrary has, in our opinion, 
been established, the lease in dispute must be 
deemed to be one from month to month, termin¬ 
able, on the part of the lessors, by 15 days* 
notice expiring with the end of a month of the 
tenancy. The decision of tliis (/ourt in 
Gavga Singh v. Musammat Shib Devi (IJ is in 
p *int. We cannot attach any importance to the 
alleged fact that soon after the commencement 
of tlie lease the defendants incurred consider¬ 
able expense in fitting up the shops for the 
purposes of their business without any protest 
being made by the plaintiffs, from which it is 
souglit to be inferred tliat the intention of 
the parties must have been that the lease 
was to last at least for a number of years. 
The alleged fitting up of tlie shops by the 
defendants is quite consistent with the ten¬ 
ancy being one from month to month; for with¬ 
out any definite agreement being arrived at 
between tlie plaintiffs and tlie defendants as 
to tlie duration of the lease, on the one hand, 
the defendants may svell have thouglit that 
as they had offered a very reasonable rent 
for the sliops, the plaintiffs would very likely 
not eject them so long as tliey continued to 
pay tlie rent regularly, whi'e, on the other 
hand, tlie plaintiffs may also have been 
satisfied with the amount of rent paid and 
with their business relations with the de¬ 
fendants and had no present intention of 
ejeoting them for some time. Mutual confi¬ 
dence between landlord and tenant very often 
results in security of tenancy, and in such 
cases, though in point of law the tenancy 
may be a monthly one, it is for all practical 
purposes as good as a tenancy for a fixed 
term of years. In the present case, the facts 
disclosed by the evidence are insufficient to 
establish a contract as alleged by tlie ds- 
fendatits, and the (’ourls are, therefore, bound 
to presume that the lease vvas one from 
month to month. We hold, therefore, that 

(1) 33 P. U 1808. 
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the defendants occupied the shops in dispute 
as monthly tenants and that the plaintiffs 
had a right to eject them after serving them 
with a valid notice to quit. It is not dis¬ 
puted that assuming the defendants to be 
monthjy tenants, the notice which was served 
upon them by the plaintiffs before the insti¬ 
tution of the suit was a valid one. 

We may note in this place that the plaint¬ 
iffs did not appeal from the decree of the 
Subordinate Judge which was to the effect 
that the defendants were entitled to occupy 
the shops till the 15th January 1910, that is 
to say, for a term of five years commencing 
from the 16th January 1905, when possession 
of the shops was delivered to them by the 
plaintiffs. The period of lease as fixed by 
the Subordinate Judge expired during the 
pendency of the appeal in this Court and 
in view of our findings as recorded above, the 
plaintiffs are entitled to eject the defendants 
immediately. We accordingly accept this 
appeal, and reversing the decree of the lower 
Appellate Court, we grant the plaintiffs a 
decree for possession of the shops in dispute. 
Under all the circumstances of the case we 

think that the parties should bear their own 

costs throughout and we direct accordingly. 

Appeal accepted. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 90 ok 1911. 

March 7, 1913. 

Vresenti—^lv. Justice Bakewell. 

K. HYDER SAHIB and others_ 

Petitioners 

versus 

N. GIRIA CHETTIAR —Respondent 
Award—Miscalculation-I,itention of arbitrators — 
Jarxsdiction of Court^Correction of axcard-Lxmitation 

12, 14 IsT? ^ ^^ ^ 

An application to set aside an award falls within 

clause 15 of the 2rid Schedule of tho Code of Civil 

1 roceduro and does not include proceedings under 
clauses 12 and 14. ® uuuer 

The Court is bound to correct any obvious mistakes 
or slips in an award in the same manner in which 
mistakes in decrees are corrected. 

No speciBc provision is made in the Limitation Act 
for applications to correct an award. 

Tho award in accordance with which a Court has 

to pronounce judgment is that which contains the real 
iptootion of tho parties. 


Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
order of the District Court of Coimbatore, 
dated 8th December 1910, in I. A. No. 675 of 
1910 (in O. S. No. 35 of 1908.) 

Mr. J, L-, Ttosario^ for the Petitioners, 

Mr. T. M. Krishna Swamy lyer^ for the 
Respondents. 

JUDGMENT.—It is alleged that arbi¬ 
trators through a slip made a misoaloula- 
tion of the amount due from the defend¬ 
ant, since they took a railway maund to be 
80 lbs, instead of 82-2/7. The defendant 
brought the matter before the Court in a 
lengthy petition, which sets out several 
objections to the award, and prays that it 
may be corrected or remitted to the 
arbitrators. The learned District Jndge 
held that the application was in effect 
to set aside the award and that it was 
barred under Article 153 of the Limita- 
tion Act. I think that an application to set 
aside an award is one falling within rule 
15 of the 2Qd Schedule of the Code of Civil 
Prooedure, and does not include proceedings 
under rules 12 and 14. I think that the 

Court is bound to correct any obvious mistakes 
or slips in an award which are brought 
to its notice, in the same manner in whioli 
it will correct mistakes in its decrees, and 
that it is not necessary that any formal appli¬ 
cation should be made by a party for 
this purpose. ft is possibly for this 
reason that no specific provision is made 

by the Limitation Act, for applications to 
correct an award. 

The award in acoordanc 3 with which the 
Court has to pronounce judgment under 
rule 16, is that which contains the real 
intention of the arbitrators, and the Court 
should, I think, have taken into considera¬ 
tion any facts which go to show that the 

award does not actually embody their inten¬ 
tion. 

I think, therefore, that the learned Dis¬ 
trict Judge omitted to exercise a jurisdic¬ 
tion vested in him and that the case must 
be remitted to him to determine whether 
a mistake has been made in the award. 

No order is made as to costs. 

Case remitted. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CnrajiNAL Appeal No. 132 ok 1912. 
August 2, 1912. 

—Mr. Lindsay, J. C., 

Mr. Rafique, A. J. C., 
and Pandit Ivanhaiya Lai, A. J. C. 

EM PEROR—-PRoaECOTOK 

versus 

M AHABIR—Aocosed. 

Penal Code CAct XLV of IStiO), sf. :U, 299. 300, 302 
—Asi^dult cdusiiiij deafU — Joint and several respon.^i- 
bility of assailant—Eviilcnce as to who struck Jatal blow 
—Common intention not inferred from fatal blow hij one 
of several assailants—Persons causing bodily iniury, 
guilt of—Common intention —Premeditated and unpre. 
meditated acts, dtj^erence between. 

Per Rit/iquc, --1. J. C. —Tliore aro usually throe 
classes of cases of fatal assault where tlie ([iiestion of 
the joint responsibility of several assailants arises 
viz., (1) where several persons join in the assault and 
inflict nutnerous injuries and the cuiunlative effect 
of all or some of the injuries is to cause death; (2) 
where several persons commit an assault and inflict 
minor injuries but one of them deals a fatal blow and 
there is evidence of the latter’s guilt: and (3) where 
Hovcral persons l)eat a man and inflict irunor in- 
juries on him but one of the assailants deals a fatal 
blow and the evidence loaves it in doubt as to who 
struck the fatal blow. 

In th.o first case, all the assailants are responsible 
for the fatal assault; in the second case, the 
person who is shown by tho evidence to havo 
dealt tho fatal blow is alone responsible, and in tho 
third case none of the assailants is responsible for the 
fatal blow. 

queen v (Jour Chundcr Das, 24 W. K. Cr. 5; Queen. 
Empress v. Duma Jlaidya, 19 il. 4vS3,• A’mpcror v.Dhola 
Singh, 29 A. 282; A. W. X. (1907) 51; 4 A. L. J. 207; o 
Cr. L. J. 130, relied xipon. 

Tho dealing of ono fatal stroke by one of several 
assailants cannot form tho basis of a valid inference 
that the coiiiJiion intention of all the assailants was to 
murder tho person attacked. 

Per Kanhniya Dil, .!. J. C.—Wlioro per.sons go with 
tho intention to prosecute a commou object, each and 
every ono becomes responsible for tho acts oK'ach and 
every other in execution and furtherance of their 
common purpose. 

But a distinction has to bo drawn botwoon unpro* 
meditated acts done by a particular indivi<lual, which 
go beyond the object and intention of tho original 
offence, and premeditated acts of the parties as shown 
by their conduct during the affair. 

Per Lindsay, J. C., dissenting.—\Vhoio tho acts 
of a combination of persons proved are blows 
causing severe bodily injury sufficient in the 
ordinary course of nature to cause death, each 
of the accusovt persons taking part in sucii combina¬ 
tion is guilty of murder. 

Appeal against an order of the Sessions 
Judge, Rae Bareli, dated the 206h January 

1912. 


The Qovemment Pleader, for the Crown. 

Dr. Nazir-ud'din Rasin, for the Prisoner. 

JUDGMENT. 

Rapjqde, a. j. C. This is a case in which 
one Mahabir was committed to the Court of 
Session at Rae Bareli on tlie charge of murder 
but was acquitted of that charge and con¬ 
victed of tho minor offence of culpable 
homicide not amounting to murder. 

The learned Judge sentenced Mahabir to 
five years’ rigorous imprisonment. 

Mahabir does not challenge his conviction 
or sentence by appeal or otlierwiae. The 
Crown is, however, dissatisfied with the order 
of the learned Sessions Judge of Rae Bareli 
and has preferred this appeal on the ground 
that the charge of murder has on the evi¬ 
dence in the case been brought home to 
Mahabir. 

The story for the prosecution is that Gaja- 
dhar, the brother-in-law of .Mahabir, had been 
giving trouble to the Police and evading ar¬ 
rest for some time. About the first week of 
August last, the Police gave peremptory orders 
to Kali, the chaukiilar in whose circle Gsja- 
dhar lived, to find and arrest tlie latter. Kali 
had a brother Pancham who, in his anxiety 
to help his brother and save him from the 
displeasure of his superior officers, 
went out in the morning of the lObh of 
August 1911, in search of Gaja- 
dliar. Pancham went to the neighbouring 
villages and made a search for Gajadhar but 
did not find him. Gijadhar had also c^me 
to know that a strenuous effort was being 
made for his arrest. He attributed the 
activity of the Police to the hostility of 
the chuuktd'ir and his brother Pancham to¬ 
wards him. Gajadhar knew that with the 
Police and tlie chaukidur of the village 
against liim, he could not escape arrest for 
long. He, therefore, determined to punish 
Kali and Pancham for turning against him 
before they CDuld effect his arrest. He knew 
that Pancham was already out in search of 
him and would return to the village a few 
hours after on failing to find him in the 
neighbouring villages. Gajaihar and his 
brotlier-in-law Mahabir arming themselves 
with lathis lay in wait for Pancham behind a 
bush outside the village. Before long they 
saw Pancham returning home followed by a 
beggar woman called Musummat Hubia. 
When Pancham got abreast of the bush 
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Gajadhar and ^lahabii* ruslied out and at¬ 
tacked him with -JitUs. They felled him to 
the ground. Gajadliar continued beating him 
while on the ground with the butt-end of his 
Jatki. But Mahabir exchanged his Jithi for 
a shoe and beat him with it. In the 
meantime, Musammat Hubia raised an alarm 
and ran towards the village shouting for 
her life. Kali heard the alarm and ran to 
his brother’s help. He found Pancham on 
the ground being beaten by Gajadhar and 
Mahabir. On seeing Kali. Gajadhar and 
Mahabir took to their heels. Some other 
persons came up also after Kali. Pan- 
cham was found uncDnscious. He died soon 
after. A report was made by Kali to the 
Police which led to the arrest and the challan 

of Mahabir. Gajadhar could not be found. 
He has absconded. 

The prosecution examined 6ve witnesses 
to prove the assault on Pancham, viz., Musam^ 
mat Hubia, Kali, Musammat Jhamni, Jia Lai 
and Punni. The last three were working in 
the fields close by the bush where the assault 
took place. All the five witnesses depose 
to having seen the assault on Pancham. 
Musammat Hubia saw the beginning of the 
assault and Kali came on the scene after 
Pancham had been felled to the ground. 
Musammat Jhamni, Punni and Jia Lai were 
eye-witnesses to the assault from the begin¬ 
ning to the end. They swear that Gajadhar 
and Mahabir at first attacked Pancham with 
lathis and felled him to the ground. They 
go on to say that after the fall of Pancham, 
the two assailants continued to beat Pancham.' 
but Gajadhar with the butt end of his 
lathi and Mahabir with a shoe. Musammat 
Hubia says that she saw Gajadhar and 
Mahabir rush out of the bush and beat 
Pancham with lathis upon which she ran to 
the village, being frightened, calling for help. 
Kali says that when he arrived he saw 
Gajadhar beating Pancham with the butt-end 
of the lathi and Mahabir beating with a shoe 
and that Pancham was then lying on the 
ground. The learned Judge has disbelieved 
Musammat Jhamni, Jia Lai, Punni and 
Musammat B^ahia. as to the use of a ZaMi by 
Mahabir in the assault on Pancham. He has 
disbelieved the first three on the ground that 
they were at some distance from the place 
of the assault and may have been mistaken 
as to which of the two assailants attacked 
the deceased with a lathi. Musammat Hubia 


has been discredited on the ground that 
she must have been confused ou account 
of her fright and could not say with cer¬ 
tainty whether both the assailants used 
lathis. He has held on the evidence of Kali 
that Mahabir beat Pancham with a shoe 
only; and as a shoe with an iron plate 
attached to its heel was produced iu Court 
the learned Judge presumed that Pancham 
was beaten with that shoe. Mahabir was, 
therefore, found guilty of culpable homicide 
not amounting to murder. I am unable to 
agree with the learned Judge. I do not 
think that he bas taken a correct view of the 
evidence in the case. The evidence of 
Kali is quite consistent with that of the other 
witnesses. Kali arrived on the scene after 
Pancham had been felled to the ground, 
when, according to other witnesses also, 
o^Iahabir had exchanged his lathi for a shoe. 
The evidence of Kali is no basis for an 
inference that Mahabir did not use a lathi 
prior to the fall of Pancham. Nor can it be 
said that Musammat Hubia and the other 
three eye-witnesses must have been mistaken 
as to the weapon with which Mahabir first 
attacked Pancham. Musammat Hubia was 
close behind the deceased and the others 
were not far off. There is nothing in their 
evidence to suggest that any of them could 
possibly be mistaken on the point. They dis- 
tinctly and positively state that Mahabir did 
at first beat Pancham with a lathi. I think 
that the evidence in the case clearly shows 
that Mahabir used a lathi first in the assault 
on Pancham. I would also point out that 
there is no evidence that Mahabir beat 
Pancham after the latter’s fall with a shoe 
with an iron-plate. Such a shoe was, no 
donbt, produced in Coart but no evidence 
was given to prove that Mahabir had used 
it in the assault on Pancham. Besides 
medical evidence is against the theory of the 
use of the shoe in question. If the finding 
of the learned Judge as to the weapon used 
by Mahabir were correct the latter would 
be guilty of causing simple hurt only 
under section 323, Indian Penal Code, and 
not of culpable homicide not amounting to 
murder. 

Now taking it as proved that Mahabir beat 
Pancham first with a lathi, it has to be 
seen what offence has Mahabir committed. 
The learned Government Pleader contends 
that Mahabir’s offence falls under the d®* 
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finition of murder. The contention is based 
on the provisions of section 3 4, Indian Penal 
Code. He argues that it is a fair inference 
to make from the fact that Mahabir and 
Gajadhar waylaid Panchara and beat him 
with lothi inflicting injuries wliich resulted 
in his death, that both Mahabir and Gajadhar 
intended to murder Pancham or at least 
cause such injuries as they knew were likely 
to result in the death of their victim. I do 
not think that the contention is sound. It 
is admitted for the Crown that the cliarge 
of murder against Mahabir can only be sus* 
tained if the lielp of section 34, Indian Penal 
Code, is called in. 

Section 34 is as follows: — 

Wlien a criminal act is done by several 
persons in furtUerancs of the common intention 
of all, each of such persons is liable for 
that act in the same manner as if it were 
done by him alone.” 

I have italicized the important and essential 
factor which makes a person liable for the 
acts of his comrade in crime. It must be 
found that the criminal act for which the 
several criminals are responsible wa? done 
in furtherance of the common intention of all. 
In the present case, there can be no doubt 
that the assault on Pancham was made in 
furtherance of the common intention of 
Gaj idhar and Alahabir. But can it be said 
that murder of Pancham was the common 
intention of both the assailants ? It is 
argued that there can be no express evidence 
as to the intention of a person. The in¬ 
tention must be gathered from the latter’s 
statements or conduct. There is little diffi¬ 
culty in inferring intention from the conduct 
when the crime is committed by a single 
person. But the difficulty arises where several 
persons join in the commission of a crime. 
In the present case no statements of Mahabir 
are deposed to by witnesses which would in¬ 
dicate that Alahabir and Gajadliar intended 
to kill Pancham. The nature of the injuries 
inflicted on the latter is set up as the con¬ 
duct of the assailants from which an in¬ 
ference adverse to Mahabir should be made. 
Now wiiat is the nature of those injuries ? 
Of the eight injuries described by the Civil 
Surgeon two alone were such as could have 
produced the deatli of Pancham, t'tz., the 
fracture of the skull and the rapture of the 
spleen. The Civil Surgeon says so. None of 
the other injuries by itself or all of them 


together could cause the death of Pancham. 
And in saying this, I do not ignore 
tlie two injuries one on each temple of the 
deceased. It cannot be presumed in the 
absence of medical evidence to that effect 
that the injuries to tlie temples must also 
have been fatal. The Civil Surgeon would 
have said so in his evidence if that were 
the case. Therefore, there are only two 
injuries to be taken into con.sideration, rf:., 
the rupture of tlie spleen and the fracture 
of the .skull. The injury to the spleen 
does not establish the cliarge of murder 
against Maliabir, as the spleen of Pancham 
was enlarged aud diseased. It may have 
been ruptured by the fall. And even if 
it was ruptured by a blow by one of the 
a«»sailant.s, the offence would be only one 
of simple hurt. The injury to the skull 
is thus the only evidence from which an 
inference is sought to be made about the 
common intention of Mahabir and Gajadhar. 
It is argued for the Crown that because 
a blow was dealt by Gajadhar or Mahabir, 
tlie evidence in the case is .silent on the 
point, which broke the skull of Pancham 
and caused his death, it must be presumed 
that both Gajadhar and Mahabir intended 
to murder Pancham. I do not think that 
such an inference can be made in a case 
wliere the evidence leives it in doubt as 
to which of the assailants dealt the fatal i 
blow. The dealing of one fatal stroke by» 
one of the several assailants cannot form.' 
the basis of a valid inference that the 
common intention of all the assailants was 
to murder the person attacked. The case- 
law shows that such an inference is on ly 
made wliere e.xtensive injuries are inflicted, 
the cumulative effect of all or some of 
which is to cause 'death—vide Queen 

v. Ooiir Ohiinder Dus (1). If the 

contention of the Government Pleader were 
couceJed, innocent men also would be con¬ 
victed of murder. Take for example the 
case of some men who are persuaded by 
their friend to join him on the assurance 
that he wants to give a simple beating to 
ilia enemy. Tlie man really intends to 
commit murder but conceals his intention 
from his friends. The assault takes place 
in which the principal man deals one fatal 
blow while his comrades inflict simple in- 

(l) 24 \V. R. Cr. 5. 
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juries. There is no evidence as to who 
dealt the fatal stroke. If the existence of 
a fatal injury is to be a basis for the 
inference that all the assailants intended 
to commit murder then all the men in the 
hypothetical case would be guilty of murder. 
That would be a manifest miscarriage of 
justice. It might be said that the innocent 
men would be able to give evidence that 
they were persuaded to join in the assault 
on the assurance that only a simple beating 
was to be given to the victim. It is hardly 
possible for the innocent men to give such 
evidence. No third person is taken into 
conhdence when men conspire to commit 
even a simple assault. Moreover, such 
evidence would never be believed in the 
absence of evidence as to who dealt the 
fatal stroke. Another and more plausible 
objection, to my view of the law on the 
subject, is that when several persons join 
in an assault, intending to kill their victim 
and one of them undertakes to and does deal 
one fatal stroke only and the evidence leaves 
it in doubt as to who dealt the fatal blow 
all the assailants escape punishment for 
murder though they intended to and did 
commit murder. In other words the law 
gives greater security to a gang of men 
who commit murder tlian to a single person 
committing the same crime. The objection 
ignores the principle that a man is presumed 
to be innocent until his guilt is proved. 
It might with equal force be said that the 
law shields the criminals, because in some 
cases they are not traced and in others 
when found are acquitted for want of evi¬ 
dence. One usually meets with three classes 
of cases of fatal assault where the question 
of the joint responsibility of the several 
assailants arises, viz. 

1. Where several persons join in the 
assault and inflict numerous injuries on 
their victim and the cumulative effect of 
all or some of the injuries is to cause death. 

2. Where several persons commit the 
assault and inflict minor injuries, but one 
of them deals a fatal blow and there is 
evidence of the latter’s guilt. 

3. Where several persons beat a man 
and inflict minor injuries on him but one 
of the assailants deals a fatal blow and the 

evidence leaves it in doubt as to who struck 
the fatal blow. 


In the first case all the assailants 
are responsible for the fatal assault—vide 
Queen v. Qour Ghunder Das (1). 
In the second case the man who is shown 
by the evidence to have dealt the fatal 
blow is alone responsible—vide Queen*Empress 
V. Duma Baidya (2). In the third case where 
the evidence leaves it in doubt as to who 
dealt the fatal blow, none of the assailants 
is responsible for the fatal blow—vide 
Emperor v. Bhola Singh (3). 

If the contention of the Government 
Pleader in this case were correct, in both 
the Madras and the Allahabad cases all 
the assailants should have been found guilty 
of murder. The present case falls under 
the third head and is covered by the Allah¬ 
abad ruling. I would also point out that 
there is a circumstance in favour of Mahabir 
which was absent in the Allahabad case 
and which shows that Mahabir never in¬ 
tended to kill Pancham whatever may have 
been the object of Gajadhar. It is in 
evidence that Mahabir after the fall of 
Pancham beat him with a shoe. In this 
country shoe-beating is given to disgrace 
a man. There would be no object in beat¬ 
ing Pancham with a shoe if Mahabir in¬ 
tended to kill him or knew that he had 
been killed. 

I, therefore, hold that the prosecution has 
failed to prove that Mahabir joined Gajadhar 
in the assault on Pancham with the inten¬ 
tion of committing mnrder. 

I would dismiss the appeal. 

Lindsay, J. C.—I regret to be unable to 
concur with the judgment of my learned 
colleague in this case. 

Up to a certain stage we are in agreement. 
We are of opinion that it is proved that 
the accused Mahabir and his associate 
Gajadhar both attacked and beat the deceased 
man Pancham with lathis. We find it also 
proved that after Pancham fell Mahabir 
belaboured him with a shoe while Gajadhar 
pounded him with the butt-end of a lathi. 
And we are both agreed that in acting as 
they did both these persons were inspired 
with a common intention. Where we 
differ is with regard to the nature of the 
common intention. Intention being a state 

(2) 19 M. 483. , 

(3) 29 A. 282^ A. W. N. (1907) 51j 4 A. L. h 207/ 

6 Cr. L. J. 130. 
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of mind ia incapable of direct proof by the 
testimony of witnesses. It can be ascertained 
only from the statements of the party the 
state of whose mind is in question, or by 
drawingf inferences from physical facts which 
constitute the outward manifestation of the 
state of mind. In consideringf the inferences 
as to intention to be drawn from a particular 
series of acts, the Court has to be guided 
by the rule of law which lays down that 
every person is to be presumed to have 
intended to produce those consequences which 
are the natural results of his acts. And 
so where, as in the present case, the question 
is as to the common intention to be attribut¬ 
ed to two persons acting in concert, what 
we have to regard is the number and nature 
of the acts committed by both persons 
acting together and the results which ensued 
from those acts. As already stated it is 
proved that Mahabir and Gajadhar both 
struck Pancham with lathis. It is also 
proved that after Pancham fell to the ground 
Mahabir beat him with a shoe while Gaja¬ 
dhar hammered him with the butt-end of 
his lathi. These were the acts which these 
two persons committed together. 

What were the results of these acts? 

The answer to this question is to be found 
in the medical evidence. There were three 
serious marks of injury on the head and face, 
namely, a large bruise with much swelling 
in front of the left ear, a similar bruise in 
front of the right ear and a swelling on the 
top of the head. Immediately under this 
latter injury the skull was found to be ex¬ 
tensively fractured, both the parietal bones 
being involved. There were two slight 
abrasions on the face, a slight abrasion on 
the point of the left elbow and a large 
abrasion on ihe left side of the spine beneath 
the twelfth rib. The back from the points 
of the shoulders down to the waist was much 
bruised. And lastly there was a very ex¬ 
tensive rupture of the spleen. It is proved 
that this latter organ was enlarged from old 
disease and it may be assumed, therefore, 
that no excessive act of violence was needed 
to produce the rupture which might have 
been caused either by a light blow or a fall. 
The act which produced this injury may be 
left out of consideration, therefore, for the 
purpose of coming to a conclusion as to the 
question of the common intention. The 


fracture of the skull was suflBcient to produce 
death and it is proved by the evidence of the 
village witnesses that death ensued almost 
immediately after Pancham was beaten. 
There is absolutely no evidence to show 
which of Pancham’s assailants produced any 
particular one of the injuries just enumerat¬ 
ed. These then are the facta from which the 
conclusion as to intention must be drawn. 
Pancham was severely and brutally beaten 
and died practically on the spot. The im¬ 
mediate and natural consequence of the acts 
done by these two men together was the 
death of Pancham. Having regard to the 
character of the acts and to the consequence 
that followed it appears to me that the 
proper conclusion to be drawn is that tlie 
common intention of Hahabir and Gajadhar 
was, if not to cause death, at any rate to 
cause such bodily injury as they knew to be 
likely to cause death. I do not see how 
two persons who attack another and fell 
him to the ground with lathis and who then 
proceed to belabour him as he lies upon the 
ground can escape the imputation that they 
knew they were causing bodily injury likely 
to cause death. It is common knowledge— 
a fact of which both these assailants must 
be deemed to have been well aware that it 
is a highly dangerous act to beat a man upon 
the head. And they must also be fixed 
with the knowledge that the danger was 
aggravated by their belabouring the man 
with a shoe and the butt*end of a lathi after 
he fell. In my opinion where, as here, the 
acts of a combination of persons proved are 
blows causing severe bodily injury sufficient 
in the ordinary course of nature to cause 
death, each of the accused persons taking 
part in such combination is guilty of murder. 
In the present instance I am clear that the 
common intention of these two men was to 
cause bodily injury which they knew to be 
likely to cause death. 1 am also clear that 
the fatal blow which caused the fracture 
of the skull was done by one or other of 
these two persons in furtherance of that 
common intention. Section 34 of the Indian 
Penal Code applies to the case and Mahabir 
ia guilty of and should have been convicted 
of murder. With reference to the various 
reported cases cited in the judgment of my 
learned colleague, I am unable to think that 
they can furnish ary assistance in the deter¬ 
mination of what is a question not of law but 
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of faot. Each case mast be settled on its 
own facts and not on the facts of another. 

ORDEH.—In accDrdance with the provi¬ 
sions of section 429 of the Code of Criminal 
Procedure, this case will be laid before an¬ 
other Judge of the Court for opinion and 
decision. Our learned colleague, Mr. Stuart, 
being disqualified to deal with the case owing 
to previous knowledge concerning it the re¬ 
ference can be made as soon as there is an¬ 
other Judge in the Court who is competent to 
entertain it. 

Kanhaiya LiL, A J. C.—The accused 
Mahabir was convicted by the learned Ses¬ 
sions Judge of Rae Bareli of an offence under 
section 304 of the Indian Penal Code and 
sentenced to five years' rigorous imprison¬ 
ment. The Local Government has appealed 
from that conviction and sentence on the 
ground that the prisoner should have bean 
convicted under section 302 read with 
section 34 of the Indian Penal Code and 
that the sentence passed upon him was 
inadequate. 

The appeal was heard by a Bench of this 
Court but, in consequence of a difference of 
opiniou, it has been laid before me under 
section 429 of the Code of Criminal Pro¬ 
cedure. I have heard the learned Govern¬ 
ment Pleader for the Crown and the Counsel 
for the prisoner, and am of opinion that 
no case for the alteration of the conviction 
to one under section 302 of the Indian 
Penal Code and for the enhancement 
of the sentence has been made out. 
The facts, proved by the evidence for 
the prosdoutioo, were that Gajadhar, the 
brother-in-law of (he prisoner Mahabir, 
was for sometime wanted by the Police in 
connection with some charge. Orders were 
issued to Kali, the chiukidar of the circle, 
where Gajadhar resided, to find out and 
arrest the latter and, in order to help him, 
his brother, Pancham, went out on the 
morniug of the lOt-h of August last iu search 
of Gajadhar, 

Meanwhile Gajadhar came to know that 
the chanktdar of his village and his 

were trying to effect his 
arrest. He and his brother-in law Mahabir, 
therefore, lay in wait behind a bush, outside 
the village, and at about II o’clock, when 
Pancham was passing by Gajadhar and 
Mahabir came out of the bush and assaulted 
him with lathis. Pancham fell on the ground 


face downwards. Gajadhar and Mahabir 
tlien mounted ou him. Mahabir commenced 
to .strike the lying man with a shoe, said to 
have been removed from Paucham s foot, 
while Gajadhar is said to have given Pancham 
some kicks and blows with his fist. Musam- 
mit Hubia, who lived in a chh'.ippsr outside 
Pancham’s house, was passing by at the 
time. She raised an alarm which brought 
Kali, the brother of Pancham, and others on 
the scene. The statement of Kali that, 
when he came, he saw Pancham lying down 
and Mahabir beating Pancham with a shoe 
and Gajadhar striking him with the butt-end 
of his stick, is not corroborated by Musam- 
mat Punni or any other witness and cannot, 
therefore, be accepted. The assailants 
bolted on the arrival of the villagers. 
Pancham was removed on a cot to the 
village but died on his way home. The 
post mortem, examination showed that he had 
several abrasions and bruises near the left 
eye-brow and left elbow, on the left side 
of the spine, near the ears and ou the 
back besides a swelling on the top of the 
head and that his spleen was enlarged 

from old disease, while the thorax showed 
signs of old disease of both pleurce. Accord¬ 
ing to the Civil Surgeon, the death was 
caused by the rupture of the spleen and the 
fracture of the skull either of which alone 
could have been fatal. It does not appear 
from the medical evidence that there was 
more than one injury over the head. The 
Civil Surgeon thought that all the injuries, 
found on the deceased, cjuld have been 
caused by the shoe produced in Court, except 
the fracture of the skull, which suggested 
a stick with a knob. There is no evidence to 
show that Mahabir carried such a stick, or 
caused that particular injury, No question 
was put to the prosecution witnesses to as- 
certain the nature of the lathi, which Mahabir 
was carrying and the fact, that after Pancham 
fell on the ground, Mahabir exchanged his 
lathi for a shoe indicated that it was not his 
intention to kill the deceased. 

The case does not appear to have been 
tried with sufficient care for no attempt was 
made to ascertain where and how the shoe 
was found, and whether it was the one which 
Mahabir used; and in many places where the 
witnesses stated that they saw the accused 
beating the deceased with lathis, it was p^t 
down that they saw them killing him with 
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their lathis as if striking with a lathi was 
synonymous with killing. The use of an 
ordinary lathi does not necessarily presup¬ 
pose an intention to cause a fatal injury or a 
knowledge that that would be the necessary 
result, and, in the absence of proof that it 
was Mahabir, who was carrying a heavy 
stick and gave the fatal blow, or that the 
common intention of Mahabir and his com¬ 
panion was something more than to teach 
Panchara a lesson and dissuade him from the 
search, he cannot be charged under 
section 302 of the Indian Penal Code. A 
man’s intention or knowledge can be gathered 
only by drawing inferences from physical 
acts, which constitute the outward manifes¬ 
tation of the assailant’s state of mind, but 
those physical acts involve questions as to 
the nature of the lathi used, and the force 
with which and the spot where and the 
number of times it was used; but where the 
evidence on that point is defective and no 
common intention to commit jnurder is 
established, a distinction has to be drawn 
between unpremeditated acts done by a 
particular individual, which go beyond the 
object and intention of the original offence 
and premeditated acts of the parties, as 
shown by their conduct during the affair. 
If the two originally started and lay in 
ambush with the object of teaching Panoham 
a lesson and dissuading him and, through 
him, his brother, from concerning himself 
with their arrest, the sub.sequent act of one 
of them, in going beyond the original inten¬ 
tion and committing muider, would not 
render the other chargeable with murder. 
It has accordingly been held that, where 
persons go with the intention to prosecute a 
common object, each and every one becomes 
responsible for the acts of each and every 
other in execution and furtherance of their 
common purpose, for, as the purpose i.s 
common, so must be the responsibility. But 
where three persons assaulted the deceased 
and gave him a beating, in the course of 
which one of the persons struck the deceased 
a blow on the head, which resulted in his 
death, it was held that, iu the absence of 
proof that the persons had a common inten¬ 
tion to inflict the injury likely to cause 
death, they could not be convicted of murder 

_vide Queen-Empress v. Duma Baidya (2). 

The same principle was recognised in Emperor 
y. Bhola Singh (3). In Qouiidas Eamasudra v. 


Emperor (4), where it was found that two of 
the accused struck the deceased several blows, 
inflicting several injuries, one of which 
ciused his death but it was not proved who 
struck the fatal blow, it was held that, under 
the circumstances of the case, none of the 
accused could bo convicted of murder hut, by 
the operalion of section 34 of the Indian 
Penal Code, each of them should be con¬ 
victed under section 326 of the ludiaii Penal 
Code. 

It is true that every one must be taken 
to have intended the probable and natural 
results of the combination of the acts, in 
which he joined but it is possible that, where 
some persons joined in committing a common 
act with the object of giving a lesson to one 
to whom they were hostilely inclined, one of 
them may in the heat of passion go beyond 
the common intention and knowingly or 
unknowingly commit an act which may 
produce a consequence, not originally seen or 
intended. It would be unsafe to convict a 
man of murder merely because he used a 
lathi on another’s head for it is not in every 
case that a fracture of the skull is the result. 
In the present case, there was apparently 
only one injury over the head and there is 
nothing to show whether Pancham’s head 
was struck by Mahabir’s lathi or whether 
Mahabir or Gajadhar gave more than one 
blow or whether it was Mahabir who used 
the lathi with the knob on the person assault- 
ed. The mere fact that a lathi was used, 
read with the fact that, immediately after 
the deceased fell, a shoe was substituted by 
Mahabir for the lathi, did not shovv that the 
prisoner necessarily know I’that the death of 
Pancham would be the natural or necessary 
consequence of his act. 

I am, therefore, of opinion that, on the 
evidence adduced, the charge of murder 
against Mahabir is not sustainable and the 
prisoner was rightly oouvioted under section 
304 of the Indian Penal Code. 

My learned brothers, who tried the appeal, 
did not consider it necessary to suggajt au 
enhancement of the sentence and I, cherefore, 
see no reason to interfere with it. 

The appeal is, accordingly, dismi.ssed. 

Appeal dismissed. 

(4) 2 Incl. Caa. 841; 30 C. 059; 13 C, W. N. 030; 10 
Cr. L. J. 186. 
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KMPEROR V. VISHNU KRISHNA PDRANIK. 

BOMBAY H[GH COURT. 

CRiiiiNAL Reeerencr No. 109 OP 1912. 

December 5, 1912. 

Present'. Mr. Jastice Batchelor and 

Mr. Justice Rao. 

E M PE RO R — Prosecutor 

versus 

VISHNU KRISHNA PURANIK—Accdsed. 

P‘'f Cocle CAct XLr of ISUV, 202-niscene hook 
-rest or obscen,t,j~Proof-P„rtic„l„r obsrene 

—rrankness of expression. 

I n the case of a prosecution under section 292 of tlio 

Penal Code, in respect of a book alleged to be 

obscene, if the prosecution succeeds in showin.^ 

that the detailed passages on which thev rely are of 

an obscene character, the author’s liabifity in respect 

of those passages would not be saved or avoided 

merely by reference toother passages in the book 

which contain moral precepts of an unexceptionable 
character. 

The test of obscenity is whether the lan^ua^re 
complained of 13 such us is calculated to deprave or 
corrupt those whose minds are open to immoral in 
fluences. That being the test, the important point to 
look at would he rather the form of expression than 
the actual meaning, for the same meaning may be 
obscenely expressed by one form of languao-e and vet 
by the use of another form of langua^ may bo 
couched in expressions free from reproach 

A distinction should be observed between obscenity 
t. e., language calculated to inflame the passions and 
a certain primitive frankness of expression such as 
one would expect to find in a language like Marathi 
It is not the primitive frankness or directness of ex’ 

pression which is most likely to corrupt or iaflame the 
mind. 

Criminal reference made by the Seasione 
Judge at Thana. 

Mr. Jj. A. Shah^ acting Government 
Pleader, for the Crown. 

Mr. Coyajee, (with him Mr. P. B. Shingne ) 
for the Accused. ’ 

JUDGMENT.—In this case one Vishnu 
Krishna Puranik has been convicted by the 
Magistrate under section 292, Indian Penal 
Code, in that he sold or printed for sale or 
hire an obscene book. On the matter coming 
before the learned Sessions Judge of Thana, 
^Ir. Dixit, he was of opinion that the con¬ 
viction was bad, inasmuch as the impug-ned 
passages in the book were not of an obscene 
character. He has, therefore, made a refer¬ 
ence to us asking that we should set aside the 
conviction. 

We have heard the learned Government 

Pleader in support of the conviction, and he 

baa read tons translations, which satisfied 
him, of the particular passages on which this 
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charge was framed. The book was published 
in connection with a large pharmacy of 
native medicines situated at Panvel. The 
u- Ibe title “Vyavahar Vaidyak" 

j* roughly Englished as meaning 

Medicine in practice” or “Practical Aledi- 
Cine and the general object of it appears to 
e to advertise various medicines which can 
e obtained from this pharmacy on payment, 
n order, it may be, to stimulate the pur- 
c ase of these medicines the author describes 
certain rules of conduct calculated to acquire 
or preserve health. He then goes on to dis¬ 
cuss several diseases, and in those discussions 
various physiological facts are noted and 
explained. We agree with the learned Gov- 
ernment Pleader in one proposition, namely, 
afc If the prosecution had succeeded in 
s owing that the detailed passages on which 
ey rely \vere of an obscene character, the 
aut or s liability in respect of those passages 
would not be saved or avoided merely by 
reference to other passages in the book which 
might contain moral precepts of an unex- 
ceptionable characier. The question, how- 
ever.is whether the prosecution have sue* 
cee ed in showing that the charged passages 
are such as under the section should be 
ca ed obscene. The meaning of that word 
las requently been laid down by high 
ju icial authority; but for our present pur¬ 
poses we need nob travel beyond the defini- 
uon given by Cockbarn, 0. J., in Reg. v. 
Uickhn (1), Following that decision the 
est which we must apply is to aee whether 
the angnage complained of is such as is 
calculated to deprave or corrupt those whose 
minds are open to immoral influences. That 
being the test to be applied, it seems to ns, 
that the important point to look at will be 
rat ler the form of the expression than the 
actual meaning, for the same meaning may 
be obscenely expressed by one form of 
anguage, and yet by the use of another form 
o language may be couched in expression 
ree from reproach. In this respect it is 
likely that I am at a certain disadvantage, 
inasmuch as I cannot lay claim to familiar 
acquaintance with current vernacular Marathi. 

It musi't however, 1 think, be taken that a 
distinctio'c should be observed between obs* 
canity, i.e.,, language calculated to ioflime 

(1) (1868) 3 Q- B. 360; 37 L. J. il. 0. 89; IS L. |T. 

395; 16 \7. B. ^01; H Cox. 0. 0. i9. 
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cian3 that they have given their evidence 


the passions, and a certain primitive frank¬ 
ness of expression sach as, if I am not 
mistaken, one vould expect to find in sach 
a langaage as Marathi. But everyone con¬ 
versant with human language and its resources 
is aware of the fact that it is not the 
primitive frankness or directness of ex¬ 
pression which is most likely to corrupt or 
inflame the mind. Now my learned brother 
has assured me that there is nothing in the 
Marathi form of language here employed 
which can justify the epithet “obscene." Oa 
the contrary, the language chosen is rather 
ol a Sanskrit character, is rather stilted and 
dignified than inflaraatory or passionate. 
Certainly, as far as I myself am able to 
judge of the Marathi, that is a fair descrip¬ 
tion of it. That is a description also which 
is given by a gentleiran fully qualiHed to 
judge, I mean the Sessions Judge, Mr. Dixit, 
whose own vernacular is Marathi. He says 
in this reference:—‘Tt is conceded that the 
language used is chaste throughout and to 
express the meaning no better words could 
have been used so far as the chasiity of the 
language is concerned ” The words, as we 
have noticed, are mostly directly Sanskrit, 
and they seem to have been chosen as being 
words of a colourless and unirapassioned and 
gaa«-.scieutifio character. If the mere words 
are discarded as being quite incapable of 
satisfying the legal test of obscenity, then 
we think that the thoughts which the words 
convey are equally incapable of satisfying 
that test, for the thoughts conveyed are in 
all cases serious, not to say solemn. No 
attempt is anywhere made by the author to 
represent sexual aberration or excess as a 
matter of triviality or as a matter easily 
obtaining forgiveness. On the contrary his 
whole purpose, which he maintains even 
throughout the impugned passages, is to call 
the reader’.s attention to the heavy penalty 
which outraged nature exacts for any viola¬ 
tion of her physiological laws. That, we 
think, is clear upon an impartial perusal of 
the passages upon which the prosecution 
rely; and in support of that view we have 
the concurrent testimony of two gentlemen 
well entitled to speak, namely, Dr. Baajekhar 
and Colonel Kirtikar. As the Sessions 

Judge observes, these are two eminent 
doctors both ripe in age and experi¬ 

ence. Moreover, though by profession 
are physicians, it is not merely as physi- 


in this case. On the contrary they are 
careful to point out that they speak simply 
as educated men familiar with the language 
and the subject-matter of the book. Colonel 
Kirtikar’s evidence appears to us to be excep¬ 
tionally weighty, inasmuch as he is described 
by the learned Sessions Judge as being not 
merely a doctor but a scholar, a philosopher, 
and a literary savant of weight and 
authority. 

So much for the evidence which the 
witnesses have tendered in this. For our¬ 
selves we have judged the passages to the 
best of our powers of understanding them, 
and we see no reason to suppose that we 
have missed their meaning or aim. We are 
satisfied that there is nothing in the passages 
charged which is calculated to deprave or 
corrupt the minds of those open to such 
influences or to infiime the passions of the 
young or immature. We think, therefore, that 
the piosecution was in this case mistaken, and 
we must set aside the conviction, direct the 
accused to be acquitted and discharged, 
and order that the fine, if he has paid 
it, be returned to him and that the 
order under section 521, Criminal Procedure 
Code, be discharged and tlie books delivered 
to the accused. 

Conviction and sentencj set aside. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Rev*siON Petition No. 35 of 1912 

April 18, 1912. 

Present: — Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
EMPEROR 

versus 

Thb ENTIRE DEH (Village) of 
CHAKARKOTE. 

Bombay RcyiUation XII of 1827, 8. 37— Neglect 
—Coioardice not included —Exemption of particular 
hamlets or indiL’iduals —Imposoig separate fines on 
Uindns and Muhammadans. 

Neglect tiuder section 37 of tlie Bombay Regulation 
XII of 1827 must at least consist of acts or omissions 
which lead to the inference that the inhabitants of a 
village were in sympathy with the robbers and 
endeavoured to obstruct or defeat the Police investi¬ 
gation, Mere cowardice is irrelevant to the matter, 
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The section imposes responsibilitv on the whole 
community residing within the boundaries of a villa.i^e, 
and a Mm'istrate proceeding: under the section has do 
jurisdiction to exempt partioilar hamlets, or to ex- 
empt particular villagers from his order. It is in* 
competent to impose separate fines on Muham- 
Tnadau aiul on Jliiulu residents. 

JUDGMhjNT.—This is an application for 
revision of an order made by the Sub- Division¬ 
al Magistrate, Sehwan, under section 37 of 
Bombay Regulation Xllof 1827. 

The section empowers the District Magis¬ 
trate or the Sub-Divisional Magistrate to 
investigate as a criminal offence any case in 
which a charge of neglect or connivance is 

made against the inhabitants of a village in 

respect of prevention, detection or apprehen- 
Bion where a robbery has been committed 

within the boundary of the village or where 

the robbers have been satisfactorily traced 
thereto. 

In this case a dacoity had been committed 
on the 22nd November 1911 at the houses of 
several Banias in the village of Chakarkote. 
Ihe Sub-Uivisonal Magistrate under orders 
of the District Magistrate issued notices on 
all the inhabitants of Deh Chakarkote calling 
on them to show cause why they should not 

be dealt with for neglect in the pievention, 
detection or apprehension of the offence and 
the offenders 

The notice made no mention of connivance 

and lb was never alleged that the villagers 

were aware of the intention to commit the 

dacoity, or that they, in any way, connived at 
the offence. 

The Magistrate proceeded only on a charge 
of neglect and by bis final order found the 
villagers guilty of neglect or cowardice. 

The Magistrate seemed to assume that 

cowardice was tantamount to neglect in the 

apprehension of the offenders. It is at least 
open to doubt whether the word ‘neglect’ in 

the section does not mean criminal neglect 

or neglect to do something which the Jaw 
required the villagers to do for the policy 
of the section is to punish the whole village 
for the offence of undetected individuals in 
that village and it could hardly have been 
intended that what was not penal in the 
individual should be penal as against the 
whole village. But, however, that may 

be we feel no doubt that the neglect must 
at least consist of acts or omissions which 

lead to the inference that the villagers were 
la sympathy with the robbers and endeavour¬ 


ing to obstruct or defeat the Police investiga- 
tion. The Regulation is a Police Regula- 
tioD and this interpretation of the word 
would be in accordancs with the rule 
of construction according to the subjeot- 
matter. Any other construction would 
lead to this absurdity that the whole village 
might be fined because the victim of the 
robbery neglected to lock his front door. 

Now the Magistrate’s finding is based on 
two grounds only: — 

(1) that the villagers showed owardioe in 
not resisting the dacoits; 

(2) that the villagers neglected to follow 

the tracks of the daoits after they left the 

village. 

Now the charge of cowardice is in this view 
of the matter altogether irrelevant and is, 
moreover, nob made out on the evidence. 

he dacoifs were armed with two guns and 
swords. There was only one man in the 
village who had a gun and the Magistrate 
says he ought to have led the villagers to 

make a counter-attack. But this man has 

not been examined as a witness, nor has 
it been ascertained that his gun was service¬ 
able or that he had ammunition. As to the 
second ground, the dacoit.s were identified 
as Brohis from over the Biluchisfcan Border 
which is close to the village. They fled back 
to their Alsatia immediately after commit* 
ting the offence and it would have been 
quite impossible for the villagers or 
the Police to fjllow them back into 
Baluchistan. The villagers did what 
they could for they gave immediate informa¬ 
tion to the Police. 

The village?s are Lagharis and Banias and 
the very fact that the dacoity was a predatory 
raid from Baluchistan by Brohis completely 
excludes the possibility that there was any 
complicity between the villagers and the 
offenders. The application of the Regula¬ 
tion to this case was, therefore, most ill- 
advised. 

The proceedings of the Sab-Divisional Ma¬ 
gistrate were further vitiated by several illega¬ 
lities. The section imposes responsibility on 
the whole community residing within the 
boundary of the village. The Magistrate 
therefore, issued notioe on all the inhabit¬ 
ants of Deh Chakarkote. Having done this 
he could only deal with that community 
as a body. He had no jnrisdiotion to exempt 
particular hamlets or to exempt partioulfW 
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villagers from his order. Nor had he 
jarisdictioD to impose separate fines on the 
Mahammadan and on the Hindu residents. 

We, therefore, reverse the order of the 
Sub-Divisional Magistrate and direct the 
fines, if paid, to be refunded. 

Order reversed. 


BOMBAY HIGH COURT. 

Criminal Revision Application No. 301 

OF 1912. 

November 15, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR— Prosecutor 

versus 

SHIVDAS OMKAR MARWAOI— 

Accused—Applicant. 

Penal Code (Act XLV oj IHOOJ, .<• \^Q—OUtruction of 
public servant — Nature of offence — Proof -.I/iim’ci/xifjVy 
trying to remove goods from a strip of land — Bona liilo 
dispute—Bombay District Municipalities .tr^ (/// "/ 
19UU.S. i'Z2~Practice — 'lkeonj of guilt and innocence 
equally lilcehj. 

Before an offence under section 180 of the Penal 
Code can be said to bo established ajf.ainst any person, 
it is requisite, as the section itself expressly recites, to 
prove that the public servant obstructed wa.s obstruct¬ 
ed in the discharge of his public functions. That is a 
matter of fact and nob a matter of the public servant’s 
intentions, llis intentions may have been perfectly 
honest, but if in fact and in law the functions in the 
dischargo of which he was obstructed were not 
public functions then no offence can be committed 
under section 186. The functions would not bo 
public functions if they fall wholly outside the 
jurisdiction or authority whicli a public ofHcer 
.possessed. 

»•' No man can bo convicted of a criminal offence 

^where the theory of bis guilt is no more likely tluin 

the theory of his innocence. 

^i. owned a shop. Between the shop and tho public 
road there was a small strip of laud which A. had 
been using for forty years for tho purpose of de¬ 
positing his bales and other goods. 

A dispute arose between himself and tho Munici¬ 
pality with reference to tho title to tliis strip of 

Tlie Municipality prosecuted .4. under tho Municipal 
Act for an alleged oncroachtnent but the prosecution 
was unsnccossful. After tliis, tho Cl.ief Ollicer of the 
Municipalitv accoinpani<-d by a posse came to A. s 
shop and attempted to remove his goods. A. ob¬ 
structed the officer; 

Held, that A. wa.s not guilty of an offence under 
section 180 of tho Penal Code. 


Application for revision from conviction and 
sentence confirmed by tlie Sessions Judge of 
KKandesh, on appeal from conviction and 
sentence passed by the first class Magistrate 
of West Xhandesh. 

Mr. Coyajee, (with him Mr. R. R. Desai), 
for the Applicant. 

Mr. S. R. Gokhale, for the Municipality. 

Mr. [j. .4. Shah, acting Government Pleader, 
for the Crown. 

JUDGMENT.—The applicants in this case 
have been convicted under section 186, Indian 
Penal Code, of the offence of voluntarily ob¬ 
structing a public servant in the discharge of 
bis public functions. The circumstances under¬ 
lying the prosecution are these: The petition- 
eia owna shop at Dhulia situated on the Agra 
Road, and the shop abuts on that road, which 
is lined by two gutters. Between the peti¬ 
tioners’ shop and the near gutter there is a 
small strip of laud which admittedly for a 
period of over forty years the petitioners 
have been using for the purpose of deposit¬ 
ing tlieir bales and other goods. Latterly 
a di.spule arose between the Municipality 
and the petitioners with reference to the 
title to this strip of land, the petitioners 
contending that it wa.s their property and 
that the public road-way began beyond tho 
gutter. 

On the 20th September 1911, the Munici- 
paliiy prosecuted the petitioners under the 
Municipal Act for an alleged encroachment 
upon this strip of land. The prosecution was 
unsuccessful, the petitioners being acquitted. 
Then on the 31st October 1911, the Chief 

Otficer of the Municipality accompanied by a 
posse of Municipal servants came to the 
pelitioners'shop and attempted to remove 
the goods which the petitioners had placed 
upon this disputed strip. The petitioners 
obstructed the Municipal Chief Officer iu his 
attempt to remove the goods aud they have 
accordingly been convicted. 

In the Court of the learned Magistrate who 
tried the case, the main issues were: Whe¬ 
ther the Municipal Officer had power to 
remove the encroachment or obstruction on a 
public streel; and whether the accused had 
deposited boxes and other things on the 
public street; and thus caused an obstruction. 
Both these issues were determined in the 
affirmative, that is to say, against the 
petitioners. 
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ctt;LTlth"ifwS.:r 

'‘-r-zr £■• ~“ “• '”• 

grounds Uken by the Sessions Judge and L 

=p:p£-r,s“3 

preasly recitea, to prove that th« « i r ^ 

obstructed was obstrLted i^tf 

of his public functions and that discharge 

public servant’s l^ntLs 
may have been "eHee^y^'hon^:: 'huT‘r" 

oririi^rwtVbs“tSd''^‘ 

or authority which he as a pablin"^'m‘°'' 
possessed. public othcer 

bafd7tri“‘‘® is admitted on all 

hands that, as we have said frv». i 

“ft 

equally admitted that there does and HiH 

r‘\nnr:^r ci^^r rpu?e^ 

rar?:rst:u^:r.!k‘eiy"r 

the land may be tL Mun^iei Uml 

eln^Te tnllted^":‘/°:-^:;i^' 

where the theory of his guT .f 
'‘"o" b h" ,V‘^ his^•nnocence 

wa?"soS' to t 

of section 122 of the Muntipaf aT"'b 7 
in our opinion, those provisions do 
aBsist the Municipality for they do not 
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dispute exist between the Mnnicipality and 

mmoveable property, the Municipality is 

T™e IT ‘^'■®P"‘P fPP 

wasdecT’T® '■®®«“ble3 that which 

was decided in Q„een..&oip„,, ^ Scff.a ( 1 ), 

sTTT rrfi Gp^'ernment Pleader indeed 

tin/uisT‘!] u’''® be dis- 

tinguished on the ground that we have 

not ’a K 7 dpdges in that case had 

I laL evidence that the parcel 

street W “ P“blio 

and into I looked into the judgment 
and into the evidence upon this point. 

tl m no issue putting in controversy 
the precise nature of this strip of land, 

finlot tr/7 ^'’® judgment there is no 
finding that the land is part of a public 

distTn the case is in- 

P stinguishable from Queeu-impress v. Sagan 

well ^ “Peo the grounds there stated, as 

ourllT r.*”'®’' '"® have stated for 

cannot *h think that the conviction 
cannot be sustained. We mast, therefore, 

that TV the petitioners and direct 

to them* “**’ ‘'® refunded 

Gonviction set aside. 

(1) (1888) Uurep. Cr. C. 366. 


SIND JDDICIAu COMMISSfONER’S 

COURT. 

Criminal Appeal No. 33 of 1912. 

May 2, 1912. 

Present:~^ir. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

EM PE R()R—PaosBCProR 

versus 

AKHTIAR waljd SANWAN and 
r„-A —AcoasED—A ppellant;?. 

25 , 26-statement b!/ 
f^ni A himselj, «cimis5i6i7iYy of—Penal 

Code {dct XLV of 1860>, s. 203— information. 

^ K made by an accused person to a Police 

L- ^ of an explanation in order to excnlpate 
himself IS admissible in eFidence. 
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Emperor v. Mahomed Ebrahim, o Bom. L. R. 312, 
referred to. 

The expression ‘gires information’ in section 203, 
Penal Code, moans Volunteers information * 

Qiieen’Empress v. Joy yarain Patro, 20 W. 11. Cr. C6, 
referred to. 

Mr. Mathradas, for the Accused. 

JUDGMENT.—The seven appellants have 
been convicted of an offence under section 202, 
Indian Penal Code, and of these appellants 
Nos. 3 and 6 have been convicted also of an 
offence under section 203, Indian Penal Code. 

The case for the prosecution is that] the 
seven omitted to give information in respect 
of the murder of one Hayatun and that the 
3rd and 6th appellants gave false information 
in regard to the murder to the Magistrate. 

"Mr. Mathrads urges in the first place that 
there is no evidence that Hayatun was 
murdered. But the wounds on the corpse 
are conclusive on this point. It is suggested 
that the wounds might have been inflicted 
after death, The Doctor says that there is 
nothing positive in the wounds to indicate 
when they were caused. This may be true 
from a medical point of view, but the prob¬ 
able inference arising from all the circum¬ 
stances of the case is that they were caused 
before death—and this appears to be the 
opinion of the Civil Surgeon himself for he 
infers that the woman was murdered with an 
axe while lying on bed. The Sessions Judge 
has explained that the shroud need not have 
shown stains of blood and accused No. 4 told 
the Magistrate that the deceased would have 
been bathed even if she had been murdered. 
There is no evidence whatever that the 
grave bad been tampered with except by 
wild animals. The conclusion that any one 
seeing the wounds would come to is that the 
woman had been murdered. 

We find, therefore, that there was a murder 
and the accused, if they saw the body, had 
reason to believe that a murder had been 
committed, and were bound in law to give 
information. 

They all admitted to the Sub-Inspector 
that they had seen the body and that there 
were no wounds or marks of injury on it. It 
is urged that this is an admission of an 
incriminating circumstance which^ according 
to the rulings in Imperatrix v. Pandhari* 
nath (1) and Queen-Emprees v. Eana (2) 
amounts to a confession. But the accused 


said they saw the body and that there were 
no injuries on it. That statement is in no 
way incriminating. Far from being a 
confession, it is an explanation offered in 
order to exculpate themselves. In this respect 
the statement resembles that made in Emperor 
V. Mahomed Ehrahim (3). There the ac¬ 
cused was found in possession of a stolen box 
and he explained to the Police that he 
was the owner of the box. This statement 
was, held admissible although it was sub¬ 
sequently, used against the accused to show 
guilty knowledge. 

Now it is not only that the accused did 
tell the Police that they had seen the 
body—but the circumstances of the case 
raise a strong probability tliat tliat state¬ 
ment was true. The accused are the caste- 
fellows of the deceased and four of them are 
near relations. The corpse was brought to 
their village. It was then bathed and 
wrapped in a shroud. Accused No. 10 was 
present at the bath—and the other accused 
all joined in burying the body. Accused 
Nos. 4 and 10 made statements to the 
same effect on oath to the Magistrate. We 
think that the accused had seen the wounds, 
that they were aware of the murder and 
that they deliberately omitted to give infor¬ 
mation. They have been rightly convicted 
under section 202. 

As to the conviction under section 203 
only two accused were examined on oath 
by the Magistrate as witnesses under section 
154. If these statements are false these 
accused have committed the offence of giving 
false evidence in a judicial proceeding—see 
Emperor v. Andal (4). 

We do not think that these statements 
or that statements made by witnesses to 
the Police amount to “information” within 
the meaning of the word as used in section 
203, Indian Penal Cede. If it did then the 
policy of the Legrislature in omitting the 
word “truly” from section 161, Criminal 
Procedure Code, would be frustrated and 
every witness who made a false statement 
to the Police could be punished under section 
203 f^r giving false information. We agree 
with the opinion expressed in the case of 
the Queen-Empress v. Joy Narain Patro (5), 

(3) 5 Bom. L. U. 312. 

(4) 13 Ind. Cas. 273j 5 S. L.R. 174 at p. 179; 13 Cr. 
L. J. 33. 

(6) 20 W. R. Cr. 66. 


(1) 6 B, 34. 


(2) 14 B. 260. 
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that the expression “gives infoiraation” mean 
^ volunteers information.” We do not think 
It necessary to order a re-trial of these two 
accused under section 193 as they have 
already been punished under section 202 
We. accordingly, conerra the convictions 
and sentenecs of all the appellants under 
section 202. but reverse the conviction and 
sentences under section 203. 

Contiction altered. 


CALCUTTA HIGH COURT. 
Criminal Rkvision No. 11 of 1913, 
March 11, 1913. 

Present-.—. Justice Coxe and Mr. Justice 

N. Chatterjea. 

AZIZ SHEIKH AND OTHERS—Accused 

—Petitioners 


one month under section 448, and to rigorous 

imprisonment for one month under section 

147, all these sentences were concurrent. 

fippealed and the Sessions Judge passed 

the following order: “Admit. Send for the 

records. Issue notices. Bail allowed Rs. 100 

eaci. I? ix 5th October. ” Then during the 

vacation the vacation Judge heard the appeal 

and expressed himself as follows:—“it 

appears to me, therefore, that no appeal lies. 

As, however, the appeal was admitted by 

the Sessions Judge I do not pass final 

or ers J do not know whether the appeal 

was admitted on a different view of the law 

or by reason of the fact of the sentences being 

concurrent not being brought to the notice of 

t le Judge. I, therefore, leave the case to be 

disposed of by him.” On his ret urn the 

Sessions Judge passed the following order: 

1 he judgment of the Additional Sessions 

Judge, so far as I am concerned, must be 

taken as final in spite of his saying that it is 
left to me.” 




EMPEROR — OptosiTE Paett 
Appeal-Criminal-AamUsion — Subsequent deni 
TZ n-hether appeal laq-Sentence ( 

one month « imprisonment unde, each of three section 
to run conc,irre,,tl,j~Whethcr appealable-Crimino 
Procedure Code fAct I of 1TO8), ». 35, subs. (2) 
Ihomerofactoftl.eadniiseionof a crimiaai ap 
peal, dooa not procliido the Court from dealing subso 
qucntly with tlie question whetlier an appeal fuv 
All accused who has boon sentenced to concurreni 
terms of imprisonment no one of which is indiridiialli 

tfvely ° t''ein colleJ 

N \ 17 C. W 

i\, iZy 16 Ur. L. J, 877, dissented from. 

Suknan(ktn Siyk y. Emperor, 17 Ind. Cas. o3h 1( 
appTovci I-- J- 392 


T Sessions 

Judge of Birbhum, dated December 4bh 1912 

affirming that of the Sub-Divisional Magis-’ 
trate of Rampurhat, dated September 23rd 
1912, convicting the petitioners under sec¬ 
tions 323, 443 andU7, Indian Penal Code 
and sentencing them each to one month’s’ 
rigorous imprisonment under each section 
the sentences to run concurrently. * 

Babus Surendra Nath Ohoshul, for the 
Petitionera. 


It is argued that as the appeal was once 
admitted it could not, subsequently, be held 
that no appeal lay. We cannot accept this 
contention. Even if there were any provision 
in the Criminal Procedure Code for admit¬ 
ting appeals the mere fact of admission 
would not preclude the Court from dealing, 

subsequently, with the question whether an 
appeal lay. 

The only question that really arises for 
determination is whether an accused who has 
been sentenced to concurrent terms of im¬ 
prisonment DO one of which is individually 
appealable has a right of appeal against 
them collectively. It was held in Abdul 
Khalek v. Empsror (1) that he has. We 
are unable to accept this view. The learned 
Judges observe that under the rulings of 
this Court concurrent sentences for the 
purpose of appeal must be taken in the 
aggregate. We cannot trace these rulings* 
and, in our opinion, the aggregate of three 
concurrent equal sentences is the same thing 
as each of the sentences. In other words, if a 
man is sentenced three times over to be 
imprisoned for the month of March 1913 the 


judgment.—I n this case the petitioners 
were sentenced to rigorous imprisonment for 
one month under section 323 (or in the case of 
Meehir Sheikh under section 323 read with 
section 114) to rigorous imprisonment for 


^S’lfregate of his sentences is one month. 
(0 17 Ind. Caa. 813; 17 0. W. N. 72; 13 Cr. h. 
877. 

*One of them ia Bepin Behari Dey v. EmperoTf II 
Ind. Cas. 255j 15 C. W.N. 734; 15 C. L. J. 83; 12 Cr. L. 
J 391.— 
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From eub'Seofcion (2) of section 35, it would 
seem that it is only in the case of cDnsecu- 
tive sentences that the question of aggregate 
punishment can be said to arise. We are 
not, therefore, prepared to follow the decision 
of Abdul Khalik v. Emperor (1), but we do 
not think that the matter need be referred 
to a Full Bench as one of the learned 
Judges who decided it seems to have changed 
his opinion [vide iSwArnandan Sitiyh v. 
Emperor (2).] 

We think, therefore, that no appeal lay to 
the Sessions Judge and the Rule, accordingly, 
fails and is discharged. 

Rule discharged. 

(2) 17 Ind. Cas. 531; 16 C. W. N. col.\xxiv; 13 
Cr. L. J. 787j 17 C. L. J. 392. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 162 of 

1911. 

May 30, 1912. 

Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

EMPEROR— Appllicant 

versus 

UMAR— Opposite Partf. 

Bonitny Regulotion XII of 1827, 27 Con'H^ 

Hons in hand to be imposed by Ike District Magistrate 
himself— Interference with suspect's liberty or means of 
livelihood. 

The restrictions in a bond taken under section 27 
of the Bombay llegulatiou XII of 1827 should bo 
imposed by the District Magistrate himself, and 
Bhoiild not unreasonably affect the personal liberty 
of the suspect, or have the effect of depriving him of 
the means of procuring a livelihood. 

Application for revision against an order 
of the District Magistrate, Sukkur. 

JUDGMENT.—This is an application for 
revision of an order made by the District 
Magistrate, Sukkur, under section 27 of 
Bombay Regulation XII of 1827. 

That section contemplates an order being 
made with the assent ot the suspected person 
in order to obviate the severer procedure of 
the suspect being committed to prison in 
default of furnishing security. 

The restrictions contained in the bond 
sbonld however, be imposed by the Magistrate 
himself and are subject to two important 


conditions first that they will not unreason¬ 
ably affect the personal liberty of the suspect 
and second that they will not have the effect 
of depriving him of tl e means of procuring a 
livelihood. 

The applicant complains that though a 
resident of Dakkbau and though apparently 
required to continue to reside in that village 
and although there is a Police Post 4 miles 
off he has been ordered to attend roll call 
every day 12 miles off at the village of 
Gahiji. 

Now there are two objections to this order. 
In the first place the bond does not require 
the suspect to attend roll call at any parti¬ 
cular place. Clause (a) of the bond requires 
the suspect to attend roll call at such time 
and place as may be notified to him by the 
District Superintendent of Police. This is 
not in compliance with the section under 
which the restrictions should be imposed 
by the Magistrate himself. The Magistrate 
has no authority to delegate his duty in this 
matter to the District Superintendent of 
Police who might possibly appoint a station 
.so distant as to be repugnant to the condi¬ 
tions which limit the restrictions to be such 
as do not unreasonably interfere with the 
suspect’s liberty or means of earning a liveli¬ 
hood. 

Again, it seems probable that the restric¬ 
tion as to the roll call at Gahiji 12 miles 
distant is open to the objection that it 
unreasonably restraints the suspect’s liberty 
and prevents his earning his livelihood on 
his land which is at Dakkhan. We need 
however deal with this matter now for the 
order is tdtra vires and the form in which the 
bond is taken needs revision. 

We accordingly direct the District Magis¬ 
trate to re consider the matter and himself 
impose such restrictions as the circumstances 
of the case require and as the law allows. 
These restrictions to be embodied in a fresh 
bond to be entered into by the suspect. 
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^IND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 54 op 1912 

^lay 16, 1912. 

C., and 

Mr. Hayward, A. J. C. 
EMPEROR— Prosecotor 

versus 

SOHRAB wahd ALI MURAD— Accosed 

JVorfcmens Breach of Contract Act rX//t n, i r-q . 
2—Sumninry trial not allowed. ' ./18o9J, 

Tho proceedings of a Jla^istratP* nr. *i 
under section 2 of Act XITI of 1 R “0 f o‘‘der 

atrial for any offence and. constitute 

unde^ecHon 260, Criminal Procedure Code"dots not 

JUDGEMENT.—The Magistrate tried the 

accused summarily for ar, offence under 

eect.on 2 of Act XIII of 1859 and ordered 

him to refund the advance or in default to 
undergo rigorous imprisonment for 14 days 

The proceedings of the Magistrate up to 

the order under section 2 do not constitufo a 
rial for any offence and, therefore, the 
procedure under section 260, Criminal Proce- 

dureCode, is not applicable—see E'mperor v 

Dhondu hu, Kr,shna Kamblya (1), Emperor 

walad ^r’ Abdulla 

a/ r“^ ^ 'l^'Vub walad 

isso W Imperutor v. Kayo walad Lakho (5) 

Imperator v, Ahmel walad Rahimdin (6) In'. 

peratorv Chauasar walad Dosul (7), Imperator 

BaZw ^ irr^verator v. Tahir walad 

The only offence, if any, declared by the 

Mav'^f to comply with the 

Magistrates order under section 2. But the 
ca^has not reached this stage. 

We therefore, reverse the order of the 

accoS fo 

3731 33 B. 221 ^-r4, 

8 Cr^ 

of?his%o®n7c37 to ^'’t W08, 
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emperor V. RAMA SUDAMA MAHAE. 


BOMBAY HIGH COURT. 

Criminal Reference No. 139 op 1912. 

December 5, 1912. 

Present: —Mr. Justice Batchelor and 

Mr. Justice Rao. 

EMPEROR— Prosecotor 

versus 

RAMA SUDAMA MAHAR— Accdsed, 

Reformatory Schools Act (via of \mV -Criminal 

Procedure Code (Art V of 1898), a. 399—Pe/entfon in 
Reformatory School-Period to be definite. 

A. a lad of thirteen years, was conviefed of theft. 

ine Alagistrate imposed upon him rigorous inx 
prisonment for two months but directed that, instead 
or suuenng tho imprisonment, A. should be detained in 
a Keformatory School for five years “or until he attains 
the age of eighteen years” : 

Ileld, that the words “or until lie attains the age of 
eig 1 een 3 ears, should be deleted from tho Slagis* 
ra 0 3 order as tho period of detention should bo an 
exactor dcBnite period. 

Criminal reference made by the District 
Magistrate of Poona. 

JUDG^.MENT.—This is a reference by the 
District Magistrate of Poona in regard to an 
Older passed by a first class Magistrate 
with regard to one Rama Sudama 
*Iahar of Lonavla, who is found to have 
committed theft. The learned Magistrate 
finds that the accused lad is thirteen years 
old. Instead, therefore, of suffering the 
rigorous imprisonment for two months which 
was imposed, the accused was by the con¬ 
victing Magistrate directed to be detained 
in a Reformatory School for five years * or 
until he attains the age of eighteen years ” 
The District Magistrate objects to the alter¬ 
native period of time expressed in the words 
or until he attains the age of eighteen 
years; and we think that the decision of 
Queen-Empress v. Pama (1) is good authority 
for the objection. We must, therefore, de¬ 
lete from the Magistrate’s order the words 
or until he attains the age of eighteen 
years, ’ leaving the period of five years as 
the exact period for which the boy is to be 
detained in the Reformatory. 

(1) 24 M. 13, 
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JOOPOODT 8ARATYA V, POLA7ATRI LAKBHMANASWAMT. 

PRIVY COUNCIL. 


Appeal prom the Madras High Coort. 
Appeal No. 79 op 1911. 

March 19, 1913. 

Present :—Lord Atkinson, Lord Shaw, 
Lord Moulton, Sir John Edge and 
Mr. Ameer Ali. 

JOOPOODY SARAYYA and others— 

Appellants 

versus 

PDLAVARTI LAKSHMANASWAMY 

—Respondent. 

Hindu Laiv~—Joijit family in partnership with a 
third person—Joint family partition—Annual revenue 
accounts—Discont inuance — Capital account — Dissolu^ 
tion of partnership -Limitation Act (IX of 1903), 
Sch. I, Art. 106. 

Plaintiff’s family owned a half share along with the 
defendant in a partnership business earned on in A'. 

Prior to 1891 detailed accounts, suitable to a cur¬ 
rent partnership business, were annually rendered 
between the parties. 

In 1891, however, the account furnished was not a 
revenue but a capital account, showing a complete 
division of the partnership sliares. 

From that time forward, the defendant managed 
the business without any interposition or interfer¬ 
ence by the joint family or any representative thereof 
in their interest. 

In 1901 a letter of the members of the joint family 
written to the defendant after certain admissions as 
to the nature and limit of his connection with the 
business at K. narrated their unanimous request for 
a settlement according to a verbal arrangement made 
previously between parties. 

A partition had taken place of the joint family pro¬ 
perty: 

Held, that the cessation of the annual accounts 
points to some radical change having taken place, 
and the other circumstances above noted leave little 
doubt upon the mind that that change was the dis¬ 
solution of the firm in the year 1891. 

The suit, therefore, initiated oloven years after that 
event is barred by Article 106 of the Limitation Act. 

Appeal from a judgment and decree of the 
High Court dated December 10th, 1908. 

reversing chose of the Subordinate 
Judge of Rajahmundry, dated Septem¬ 
ber 16th, 1905. 

FACTS.—The present appellants and their 
family carried on an old established business 
at Kotapally, while the present respondent's 
father established at Akuvidn the business 
DOW in question and carried it on there at 
date of the suit. In 1891 the members of 
the appellants’ family hitherto joint effected 
a partition and a 6nal account of the Akuvidu 
business was drawn up which showed a 
balaDce 4 due to the appellants' family, which 


was set off by agreement against the sum 
due to respondent’s father on the accounts of 
Kottapally business. Since then none of the 
appellants* family took part in the manage¬ 
ment of the Akuvidu business or contribnted 
to its funds or received any share in its 
profits. The present suit was started inter 
alia for the dissolution of this partnership 
and for an account and share of profits. The 
Subordinate Judge decided in favour of the 
appellants, but the High Court reversed it 
holding that partnership was dissolved in 
1891 and that the present suit was barred by 
limitation. There were concurrent findings 
of two lower Coarts on the question of the 
dissolution of partnership in 1891. 

Mr. Dunne, for the Appellants, contended 
that the Akuvidu partnership business had 
not been dissolved by agreement as alleged 
and that the rights of the appellants had 
never ceased or put an end to. There was 
no estoppel by conduct nor was the claim 
barred by limitation. 

Messrs. DeQruyther, K. 0., and Brown, for 
the Respondent, contended that the partner¬ 
ship in question was dissolved long before 
the suit. The appallants’ family were, since 
1891, excluded from any share in the business. 
The suit was barred by limitation and ought 
to have been brought within thres years of 
the dissolution. 

Mr. Dunne replied. 

JUDGMENT. 

Lord Shaw. —This is an appeal against a 
decree of the High Court of Judicature at 
Madras, dated the 10th December 1908, 
which reversed a judgment of the Subordi¬ 
nate Judge of Rajahmundry, dated the 16th 
September 1905. The suit as brought 
included a claim for partition of certain 
family property. That part of the suit has 
been settled. What remains constitutes the 
subject of the present appeal. The asser- 
tion is that the plaintiffs’ family has a half 
share, along with the defendant (the present 
respondent) in a partnership boiiaDss 
carried on in Akuvidu. The High Court 
has held that this claim is barred by limita¬ 
tion and has dismissed the suit. 

It is unnecessary to refer to various other 
pleas in the case, including those founded on 
an alleged misjoinder of causes of action 
because, in the opinion of their Lordships, 
the conclusion reached by the High Court 
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on tbe plea of limitation was clearly correct 
In or abont tbe year 1868 a partnership 
bnsiness was started in Kottapally. At a 
later date a bnsiness was started at Aknvidu. 
Ihis latter was throu^hoab under the 

management of one Venkanna, the adoptive 

father of the respondent. The poeition of 
Venkanna (who was the second defendant in 
suit; was this : He maintained that in both 
businesses he had a half share; that in or 
shortly before, tbe year 1831, an arrange- 
ment was made under which the joint family 
represented by_ the appellants made a 
partition of their family property ; and it 
^nnot be denied that, with regard to the 
Kottapally business, this partition became 
an accomplished fact. Venkanna. however 
further maintained that there were crossl 
claims: that he wa.s entitled to a certain share 
of the assets of the Kottapally business; that 
on the other hand, the joint family was’ 
entitled to a certain share in the Akuvidu 
business; that these claims were set against 
each other and that from 1891 the joint 
family has bad no share in the 
business. 


Akuvidu 


partition 

property. 


It has to be admitted that, if a 
has taken place of the joint family H-uperty. 
it 18 at least not unlikely that that would 
have extended to all the businesses which the 

joint family shared ; and it must further be 
conceded that, if the joint family’s interests 
were divided, a dissolution of the Akuvidu 
partnership with Venkanna was naturally 
incident to the situation thus created Differ¬ 
ent versonae had arisen in law. and with 
these It was open to Venkanna to say 
whether he should be allied in partnership 
or not.. What Venkanna does say is, that 
the dissolution—thus not unnatural in the 

situation of the joint family affairs in IS^l_ 

did in fact take place. If this is so. the suit 
which was initiated 11 years after that event 
18 , of course, barred by the three years’liraita’ 
lion established by section 106 of theLimita- 
tion Act. 

In the opinion of their Lordships, the 
High Court has come to a correct conclu¬ 
sion, and it is quite unnecessary to enter 
upon the details of the case, which, in the 
view taken by the Court, amply confirm the 
result which has been reached. 

Four salient points may simply be noted. 
(0 Prior to 1891, and year after year^ 


detailed acooant.s, suitable as those of a 
current partnership bnsiness, were rendered 
as between the joint family, on the one 
hand, and Venkanna on the other. After 
that year these accounts entirely ceased. 
But (2) in the year 1891 an account was 
furnished of a different character. That 
account, m their Lordships' opinion, was 
to all intents and purposes not a revenue 
but a capital account, showing a complete 
division of the partnership shares. It 
"as, in short, m form and in substance 
an acconnt entirely suited to the event 
and purposes of a dissolution of part- 
nership. (.D From that time forward 
Venkanna managed the Aknvidu bnsiness 
without any interposition or interference 
by the joint family or any representative 
thereof m their interest. It is true that 
certain requests were made to Venkanna 
or payment but these were requests, not 
for a share of profft, but for the payment 

of the balance due upon the dissolution 

account. Finally (4), Venkanna having 
been apparently thronghont maintaining 
that his liabilities under the Akuvidr 
business were balanced by his share of the 
assets ,n the Kottapally business, the 
dispute was arranged by a letter of the 
3rd May 1901, the authenticity and im- 
por ance of which is not denied. It was 
written to \ enkanna by the first three 
plaintiffs and by Lakshmanaswamy, who is 
called as the first defendant. In fact, it 
the letter of the members of the joint 
mi y; and in this letter, signed by them, 
ey admit to Venkanna “you are singly 
carrying on business,” and they refer to 
tho verbal arrangement before this among 
ourselves that the property acquired by 
you by carrying on bnsiness at Akuvidu, 
and the property acquired by us by carry, 
log on business at Kottapally, should be 

u* ^ .. taken according to 

ares. ey then narrate their unanimous 
request for a settlement, and agree to take 
rom veDKanna a earn according' to hia 
wishes Serious questions might be raised 
as to whether the writers of such a letter 
were not barred from thereafter instituting 
the present suit, but for the purpose of 
he point of this decision it is saflScient to 
say that it completely confirms the idea 
of a dissolution of partnership having been 
effected at a previous date, and it squares 
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witli the events on that footing which took 
place in the year 1891. 

Mr. ^ Dunne presented a careful argu- 
ment, in which he strongly insisted that, 
as the Akuvidu partnership was one at 
will, it must be presumed to last till 
now, unless a definite date of dissolution 
could be put forward and made out. But. 
in their Lordships’opinion, this has been 
done, and in a substantially conclusive 
manner. When annual accounts ceased, 
and a final account, showing the division 
Or both capital and revenue was made out 
the presumption was for dissolution as at 
the definite date of the year in account 
thus closed. The cessation of the annual 
accounts points to some radical change 
having taken place, and the other circum- 
stances above noted leave little doubt upon 
the mind that that change was the dissolu¬ 
tion of the firm as in the year mentioned. 

All other questions in the case are thus at 

^ end. Their Loidships will humbly advise 

His Majesty that the appeal should he dis- 

missed and the judgment of the High Court 

affirmed. The appellants will pay the ccsts 
of this appeal. 

Appeal dismissed. 

Solicitors for the Appellants: Mes-srs. 
banderson, Adhin, Lee and Eddis. 

Solicitor for the Respondent: Mr. Voualas 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 
Appeal No. 124 of 1911. 

April 8, 1913. 

Present :—Lord Moulton, Sir John Edge and 

Mr. Ameer Ali. 

GANESHA ROW— Appellant 

versus 

TULJA ram row—Respondent. 

Cml Procedure Code (Act XIV of 1882), s. 462— 

■FaMer gjiardinn ad litem of his 7ninor son—Compro^ 

mise—WilhoHt leave of CoHrl~}fot binding on minor 

Joint liindit jamihj—Father or managing member — 

Pheir power to bind minor members controlled in 
suits by law. 

A father or managing member of a joint Hindu 
family may, in certain circumstances and subject 
to certain conditions, enter into agreements which 
may be binding on tbo minor members of the family. 

^ Cut when in a suit ho is the next friend or guar¬ 
dian of the minor his powers are controlled by the 
provisions of the law (section 462, Civil Procedure 
Code) and he cannot do any act in his capacity of 


father or managing member which ho is debarred 

‘Jojng as next friend or guardian without leave 
of the Court 

Appeal from a judgment and decree of the 
High Court, dated September 2Sth. 1909, 
affirming that passed in Original Suit ou 
September 2nd, 1903. 

FACTS. The facts of the case are suffici¬ 
ently set forth in their Lordships’ judgment. 
For the original and appellate judgments of 
the High Court see 1 Ind. Cas. 380 and 
3 Ind. Cas. 928. 

Messrs. De Orupther, K. 0., and Broten, for 
the Appellant, contended that the compro¬ 
mise was not binding on the minor as no sanc¬ 
tion of the Court was obtained. The deeds of 
agreement of November 19th, and 21st and 
December 6th of 1897 were not fair, nor were 
they supported by good consideration on any 
reasonably adequate consideration made in the 
interest of the minor. They were tainted by 
fraud and were illegal. 

Reference was made to Manohar Lai v. 
Jadn Nath Suigh (1). 

E. Richards, K. 0, and Mr. Dunne, 
appeared for the Respondents and were not 
called upon to reply. 

JUDGMENT. 

Mr. Ameer Ali.— Tin's is an appeal from 
a judgment and decree of the High Court 
of Madras, dated the 28th of September 
1909,* which, affirming a decree made in 
the exercise of its original civil jurisdiction 
on the 2nd of September 1908,t dismissed 
the plaintiff’s suit. 

The facta which have given rise to the 
present action relate back to the year 1886. 
The defendants Tuljaram and Rajaram are 
two brothers, being the sons of one Venkata 
Row, who died in 1871. Tuljaram and 
Rajaram, with two other sons of Venkata 
Row named respectively Rama Chandra 
Row, since deceased, and Luchmana Row, 
formed a joint undivided Hindu family! 

In 1881 there was a dissolution of the 
joint family and a partial division of the 
family property. A large proportion of 
the assets was, however, left undivided in 
the hands and under the control of Tuljaram 
the first defendant, who seems to have 


(1) 8 Bom L. R. 489; 10 C. W. N. 898: 
16 M. L. J. 291; 3 A. L. J, 710; 28 A. 
128; 9 0. C. 219; 1 M. L. T. 210. 

• See 3 Ind. Cns. 928— Ed. 
t See 1 Ind. Cas. 380— Ed,- 


4 C. L. J. 8; 
C85; 33 I. A. 
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been the managing member of the family 
in respect at least of the business or busi¬ 
nesses in Madras. 

In 1886 a suit was brought on the original 
side of the High Court of Madras by 
Athmaran, the son of tjuchmana Row, 
against Tuljaram for ascertainment of the 
remaining undivided family assets in hia 
hands, for accounts and partition and other 
reliefs. This seems shortly to have been 
the general f;cope of the action instituted 
in 188^6, in which Rajarara, the present 
plaintiff 8 father, and other surviving mem- 
bersof Venkata Row’s family were parties. 
The plaintiff. Ganesha Row, who was not 
born at the time of the institution of the 
suit, was added as defendant on his birth 
in December 1887, and by an order dated 
the 20th November 1888. his father Rajaram 
was appointed his guardian ad litem. 


On the 14th of January 1892 a prelimi¬ 
nary decree was made declaring the rights 

of the parties and directing accounts against 
Tuljaram. 

By the final decree made on the 21st 
of October 1896 and a subsequent order of 
the 17th of August 1897, he was declared 
accountable to the family for a considerable 

sura of money, the share of the plaintiff’g 
branch in the total sura being, according 
to the High Court, about Rg. 86 000 
Tuljaram appears to have filed an appeal 
from the final decree of the first Court 
and during its pendency he entered into 
agreements with the adult parties to the 
suit by which they either abandoned their 
claims, as in the case of the plaintiff’s father, 
or compromised them for smaller sumg. 

Rajaram's agreement, which is dated the 

2 l8t0f November 1897. recites that he “acting 

for himself and as guardian for his minor son 
Venkat Row” (another name for the plaint¬ 
iff) with a view to terminate the litiga¬ 
tion that had been going on in the family for 
the past eleven years and more, and to make 
an amicable settlement of all matters in dis- 
pate between the several members of the 
family,” and in consideration of the defend¬ 
ant Tuljarara ccnsenting to withdraw his 
appeal, Rajaram agreed to “relinquish and 
disclaim for himself and for his minor sou 
Venkat Row” the several sums of money for 
which Tuljaram was found liable to Raja- 


nirn’s branch, and “to release and discharge 
luljaram from all liability in respect thereof 
to himself and to his minor son Venkat R'»w” 
And on the 25th of November 1897, Rajaram 
instructed the Registrar of the High Court 
to enter up satisfaction of the decree” in 
respect of the several sums which amounted 

in the aggregate to something like Rs. 86,000. 

luljaram also on his side withdrew the 
appeal he had preferred against the decree. 
Adniittedly no leave was either applied for 
or obtained from the Court in regard either 
ot the agreement or the entering up of 
satisfaction of the decree. 

Matters remained in this condition until 

the plaintiff attained his majority. After 
some preliminary proceedings to which it is 
unnecessary to refer for the purposes of this 
judgment, he brought this suit on the 7 th 
of November 1906 to recover from the defend- 
ant Tuljaram on the basis of the decrees in 
the suit of 1888 a sum of Rg. 1,60,000 
principal and interest. 

R^jaram was also made a defendant in this 
action and his acts relating to the agreement 
and the satisfaction entered under it were 
challenged as fraudnlent, without considera- 
tion and not binding on the plaintiff, having 
been made without leave of the Court. 

on the original side of 
the High Court who tried the case was of 
P nion that the suit was not maintainable in 
lew of the provisions of section 2+4 of the 
de of Civil Procedure. Treating it, 
owever, as an application under that section 
he dealt with the matter on its merits. 

0 held that the compromise entered into 

by Rajaram was binding on the plaintiff, and 

that It was snpported hy consideration which 

consisted in the withdrawal by Tuljaram of 

h s appeal. The principal gronnd of his 

J gment 19 to be found in the following 
passage:— * 


th»L“ under the terms of the decree, 

oney, in respect of which the agreement 
was arrived at and satisfaction entered 

defendant 

personally and not to the minor sixth defend- 
nnnH ® nainor had been represented by 

and third defend- 
■ ° as well have made the com- 

altered up satisfaction of the 
it bira under the decree and 

ave been suggested that seotion 
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462 was applicabis tpo the case. It makes no 
dilference, in my opinion, that the third defend¬ 
ant happened to be the gruardian ad litem 
of the sixth defendant because in making" the 
compromise and entering up satisfaction he 
was not acting as guardian ad litem on behalf 
of the minor sixth defendant but as the third 
defendant in the suit.” 

The learned Judge accordingly dismissed 
the plaintiff’s suit, and his judgment lias 
been affirmed on appeal by the High Court in 
its appellate jurisdiction. With regard (o 
the invalidity of Rajaram’s acts as alTecting 
the plaintiff’s right, the learned Judges in 
the Appellate Court have taken tiiesame 
view as the first Court, that Rajaram, in 
entering into the compromise, acted in his 
personal capacity, which they cmsidered him 
competent to do as his appointment as 
guardian nd litem would not deprive him of 
his capacity to act on his own behalf." They 
were further of opinion that'as the money was 
made payable to him only as the representative 
of the family of which he is the head, 
the compromise he entered into will bo 
binding on the other members, including 
the plaintiff, only if it is a hoiia file com¬ 
promise of a disputed claim.” 

It seems to their Lordships that there is 
a fallacy underlying the reasoning on which 
the Courts below have proceeded. No 
doubt, a father cr managing member of a 
joint Hindu family may, under certain 
circumstances and subject to certain con¬ 
ditions, enter into agreements which may 
be binding on the minor members of the 
family. But wliere a minor is party to a 
suit and a ne.xt friend or guardian has 
bean appointed to look after the rights 
and ^ interests of the infant in and con- 
oermng the suit, the acts of such next 
friend or guardian are subject to the 
control of the Court. Section 462 of the 

Code of Civil Procedure expressly provides 
that: 

“No next friend or guardian for the suit 
shall, without the leave of the Court, enter 
into any agreement or compromise on 
behalf of a minor, with reference to the 
suit in which he acts as next friend or 
guardian.” 

The Courts in India seem to think that 
because Rajaram was a paity to the suit 


of 1886 and was also guardian ad h'tem 
for his minor son, wlio was a member of 
the joint family whom Rajaram was 
representing, it was open to him to enter 
into the comproraiao in his personal 
capacity, and as it was a bona fide settle- 
meat of a disputed claim, it became 
binding on the minor by virtue of his 
having acted as the managing member of 
the family. How far the acts of a father 
or managing member may affect a minor, 
who is a party to Die suit represented 
by another person as next friend or 
guardian ad litem, is a question whicli 
does not arise in tlie case, and their 
Lordships are not called upon to express 
an opinion on it. But they consider it to 
be clear that wlieu he himself is tiie next 
friend or guaidian of the minor his powers 
are controlled by the provisions of the 
law and he cannot do any act in hi.s 
capacity of father or managing member 
wliieh he is debarred friim doing as next 
friend or guardian without leave of the 
Court. To hold otlienviso would be to 
defeat tdie object of the enactuioot. 

The learned Judges, h > vevor, seem to 
have lost sight of tlie fact that the agree¬ 
ment, which is challenged iu this case, was 
entered into by Rajaram not only on Ins 
own behalf but also on lielialf of his minor 
son, for whom he was guardian in the 
suit. Their Lordships are of opinion that, 
in viev of the piovi>i ms of section 462, 
he had no authority to enler into any com¬ 
promise or agreement purporting to bind 
the minor. 

In their Lordships’ judgment the fact 
that the monies were made payable to 
Rajaram, who was admittedly representing 
his branch of the family, makes no 
difference in the duty wln’c’i lay on him 
to obtain the leave of tiie Court to an 
agreement which was cleuily intended to 
affect the rights and intere.sts of his 
son. 

Their Lordships are of opinion that 
there should be a declaration in this ease 
that the agreement of the 21st November 
1897 and the satisfaction entered there¬ 
under are not binding on the plaintiff 
and that he is remitted to his original 
rights under the decrees in the suit of 
1886. 
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Their Lordships will, therefore, humbly 
advise His Majesty that the decree and 
judgment of the High Court should be 
set aside, that a declaration should be 

made in the terms stated, and that the case 

should be returned to the High Court to deal 
with the other questions covered by issues 
iNos. b and 7 aneing between parties 
The respondent, Tuljaratn, will pay the 
costs of the appeal to the High Court in its 
appellate jurisdiction and the costs of this 
appeal. The costs of the trial on the original 
side of the High Court and those which 
w, be incurred in the future proceedings 
will abide the result of those proceedings. 

o 1* ^^turned. 

Appellant: Mr. Douglas 

Solicitor for the Respondent; Mr. John 

Josselyn. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 284-5 of 1911 

August 31, 1912. 

Present: —Mr. Stanyon, A J C 

SONBA-PLA.NT,FpLipt,tNT 

__ versus 

In section 31 of the Indian Limitation Act Idoa 
words 'from the date of the nassin- of I’ 
be couatrned in Berar to ineL ‘fro'm 
application oi this Act to Berar’ and th^ 

to Berar gives the same chronolo^Tcal pet^od of 

as was given m British India-a period^wMnh k ^ 

Angus' toT' ‘hf 8th 

T 8 against the decree of the District 

JuH I’qfr the 26th 

July 1911, reversing that of the Munsif first 

class Amraoti, dated the 17th Ootober’l 910 

lan^^* ^ ® ^PP®1- 

JUDGMENT-This judgment will govern 

bt*ow-—tabulated 
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All these are suits brought by the same 
plaintiff to enforce deeds of mortgage, and 
each claim is barred by time unless it can 
be saved by the provisions of section 31, 
Act IX of 190S, as applied to Berar. The 
last date allowed in British India for in¬ 
stituting suits, which depended upon that 
section for being within time, was Monday, 
the 8th August 1910; but it is contended 
•>Q^^ Act was applied to Berar on the 
28th August 1908, and that the two years 
of grace allowed under that section must be 
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reckoned from that date. In the Courts of 
the Suberdinate Judges this contention 
failed, and the plaintiff's suits were dismissed. 
In the Court of the Munsif limitation was 
not pleaded, and the llunsif, in a hasty 
disposal of the case, overlooked the bar, 
and decreed the claim. This decree was 
reversed, and the dismissals of the other two 
cases confirmed, in the District Court of 
East Berar, on the common ground that 
the period of grace given by Act IX of 
1903, section 31, as applied to Berar, ran 
from the 7th August 1903 for two years, 
and, therefore, all the three suits were filed 
beyond time. The plaintiff has now appealed 
to this Court in all three cases, as above 
shown. These appeals were heard simulta¬ 
neously, and, as already stated, this judgment 
will govern the disposal of them all. 

Section 5 (1) of the General Clauses Act, 
1897, enacts as follows: — 

Where any Act of the Governor-General 
in Council is not expressed to come into 
operation on a particular day, then it shall 
come into operation on the day on which it 
receives the assent of the Governor-General”. 

Section 1 (3), Act IX of 1903, lays down: 

This section and section 31 shall come 
into force at once. The rest of this Act shall 
come into force on the first day of January 
1909”. 

It follows that section 31 aforesaid came 
into force in British India on the 7th 
August 1908, that being the date on which 
the enactment received the assent of the 
Governor-General. 

By an Order in Council of His Imperial 
Majesty the King-Emperor, called ^Indian 
(Foreign Jurisdiction) Order in Council, 
1902, dated the 11th June 1902’, (published 
in the London Gazette of the 13th June 
1902, published in India on the 12bh 
September 1902, and reproduced at page 232 
of the Central Provinces Gazette of the 20th 
September 1902), His Imperial Majesty was 
pleased to confer upon the Governor-General 
of India in Council certain administrative 
powers over “the territories of India outside 
British India, and any other territories which 
may be declared by His Majesty in Council 
to be territories in which jurisdiction is 
exercised by or on behalf of His Majesty 
through the Governor-General of India in 


Council, or some authority subordinate to 
him, including the territorial waters of any 
such territories”. 

It is by virtue of the power conferred by 
the above Order in Council that the 
Governor-General of India in Council deter¬ 
mines, inter alia, the law and procedure to 
ba obsarved in Berar. This part of the 
jurisdiction is given effect to by the issue 
of Notifications from the Foreign Depart¬ 
ment of the Government of India. The 
Order in Council above quoted allows the 
Governor-General of India in Council to 
make laws for the territories within the 
limits of the Order, “whether by applying 
with or without modifications all or any of 
the provisions of any enactment in force 
elsewhere, or otherwise”. Therefore it is a 
common course for the Governor-General in 
Council to apply, with or without modifica¬ 
tion, all or a part of a British Indian enact¬ 
ment to Berar. The enactment, as applied, 
comes into force in Berar from such date as 
may be stated expressly or by necessary 
implication, in the Notification, or, where no 
such date is stated, then from the date of 
Notification. By Foreign Department Noti¬ 
fication No. 3470—1-B, dated the 28th 
August 1903, the Governor-General of India 
in Council applied Act IX of 1903 to Berar, 
‘so far as it is applicable”. No date was 
stated, expressly or by necessary implication 
for the coming into force of sections 1 and 
31 of the Act. Therefore those sections came 
into force on the 28th August 1903, and 
then, by force of section 1, as applied to 
Berar, the remainder of the Act came into 
force in that territory from the Ist January 
1909. 

But the whole enactment was applied to 
Berar without any further modification than 
was necessary to make it applicable to that 
territory. In particular, no modification was 
made of the provisions of section 31. Sub¬ 
section (1) thereof, with which we are now 
concerned, reads thus:— 

“Notwithstanding anything contained in 
this Act or in the Indian Limitation Act, 
1877, in the territories mentioned in the 
second Schedule a suit for foreclosure or a 
suit for sale by a mortgagee may be in¬ 
stituted within two years from the date of 
the passing of this Act, or within sixty 
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years from the date when the money secured 
hy the morluage became due, whichever 
penod expires first; and no such suit in the 
smd erntories rustitnted within the said 
per iod of sixty years and pending at the date 
of the passing of this Act. either in a Court 
ot hrsr instance or of appeal, shall be dis- 

Ture'n 

rule of Iirpitatioii is applicable”. 

The outeutiou on behalf of the plaintiffs- 
appellant., amounts to this, that in Berar 

Act should be read as the date of the 
apphcatwn of this Act to Berar.” I am of 
opinion that this contention cannot be main- 

LTin r '-r a Plausible argument 

tha in British India the words “the date 

wdth^tlT"’"'®!"^ t.l'isAct-are synonymous 
"ith the words the date on which this 


[191 


o 

o 


section comes into force” and that the words 
at once in section 1 of the original Act 
rnust. ui Its Berar rcphru, be read to mean 

the iiSih Augnst 1908” and not the ”7th 

August 1908” as in British India. But there 

13 a fallacy here. The passing of an Act 
isone tiling: Its coming into force is anotifer 
It IS frequently the case that an Act “comes 
into force some time after it is “passed”. 
1 he procedure rieces.sary to pass an enact- 
ment m British India begins in the Legis- 
lative Council and ends with the formal a.sseut 
of the Governor-General of India. This 

IS mamfest from section 20 of 

Councils Act, 1861, (21 and 26lBct % ItT 
^rom section 6 ( 1 ), General Clauses 

Act’IPs/’tAp'^ V'® f“'e''P'-etation 

Act, l^b^, (52 and oi Yjct. c 63), section 36 

clause 2. and section 38. Therefore, ilfe’ 

Indian Limitation Act, 1908, was ‘passed’ 

on the 7th August 1908, When it was 

applied to Berar on the 28th August 1903 

as far as it was applicable, sections 1 and 31 

came into force in that territory at once, and 

the re.st of the Act on the Ist January 1909 

Section 31, even as applied to Berar, laid 

down a penod of grace stated to be “two years 

from the date of the passing of this Act” 
The whole Act was applied by Notification 
and was thus a part and parcel of that Notifi 

General Clauses 

Act, 1 am bound to construe the 

expression passing of this Act” as adopted for 
the pnrpo.ses of the ISrotification, as having the 
same meaning as in the original enactment 
unless there IS something repugnant in the 


subject or context which is not the case here. 
In other words the Act as applied to Berar gave 
the same chronological period of grace as 
was given in British India—a period which 
began on the 7th August 1903 and ended, 
according to the Bombay High Coart—SAeo- 

d -a D.ilutram v. Aarayan .dau;V(l)_on Sunday, 
tlie 7th August 1910, or, according to what I 
regard as the more correct view of the Allah- 

/''fn\^°*^**^ SiWf;4 y.Musammat 

Amarii (2)—and of this Goxin~Balkri,hm 

Toin 'wL August 

lyia When sectioQ 31 was applied to 

Berar It contained words, i. e., “fche 
aateot the passing of the Ant,” which were 

^ords “the 7Mi August 

iyub. and the Governor-General in Council 

applied those words to Berar without any 
modification. The words “at once” in section 1 
could not be applied to Berar without 
modification, and came under the general 
reservation as far as it may be applicable” 
made in the Notification to meet such cases. 
Hat there is no auch impessibility in 

applying secUon 31 ent.V. It reduced the 

period of grace by three weeks in the’ease of 
Berar, but those three weeks being at the 
commencement of the period were rightly 
disregarded as making no practical difference 

j • . It is a reasonable 

presumption that the Government of India 

esired to make the enactment as uniform as 

possible in its application to the Central 

royinces and Berar, and the necessary 

JNoMfacatioD, therefore, appeared soon after the 

enactment was passed. It gave mortgagees 

ID Berar whose mortgages were governed by 

section 31, a period of grace from the 2Sth 

August 1908 to the 8th Angusb 1910 to file 

eir suits. It cannot be disputed that if 
section 31 had contained the words “two 
years from the 7th August 1908” there is 
nothing in the Notification or its date which 
would have saved a suit in Berar filed after 
the Sth August 1910. I am unable tosee 
that any other interpretation can be put on 

words which, when applied, stood for “the 
7th August 1908.” 

For the above reasons. I am of opinion 
that the view taken by the lower Appellate 
Court 13 correct, and the three appeals in 

C. R. 1163. 

A* 9.^®* ^ 9 A. L. J. 439. 

(3; 12 lud. Cas. 810j 7 N. L. R. 176. 
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this Goalt must all fail. The present appeal 
IS, therefore, dismissed with costs. 

Appeal dismissed. 


PRIVY COUNCIL. 

Appeal prom the Coqrt of Jodicial 
Gommissioner. Central Provinces, Nagpdr 
Appeal No. 91 op 1911. 

April 8. 1913. 

Presen/:—Lord Atkinson, Lord Shaw, 
Lord Moulton, Sir John Edge and 
Mr. Ameer Ali. 

GDLAB SINGH and others—Appellants 

RAJA SETH GOKUEDAS and others— 

Respondents. 

« 0/ ^Vards Act (XVII of 1885), 

8. la Hindu Laio—Managing member of joint Hindu 
lamily placing whole joint jamily property under the 
ma^ge,nent of Court ol Wards-Interest of a member 

members—Poiver 

or the Chief Commissioner under the Act—Proposal for 
mortgage of property under Court of Wards sanctioned 
iVo necessity for a particular transaction of morf. 
gage or its precise terms—Applicability of the Act to joint 
Hindu families—Conveyancing little understood in 
country parts oj India. 

i)/. and D , two brothers, the senior and mana<^in" 
members of a Mitakshara joint Hindu family, con” 
sistiDg of ten persons, describing themselves as zemin. 

of several villages in the Central Provinces 
made a written application to the Deputy Com^ 
miasionor of their District, stating therein that 
loy wore indebted to a large extent, and that they 
were neither able to arrange for the liquidation of the 
aent nor to manage the estate, and, therefore, praying 
nat the Deputy Commissioner would assume the man- 
agomentof their mala^u^art villages under section 7fc) 
clause 4 of Act XVII of 1885, and arrange for the dis. 
charge of their debt. 

The petition was duly forwarded to the Chief Com. 
miasionor for .sanction which was given, accepting 
also the proposals for the liquidation of the debt, and 
in the result the mortgage was made upon which a 
amt for possession of the mortgaged property or in 

the alternative for a decree for sale was broueht bv 
the mortgagees. 

Eeldx 

(») that the interest of a member of an undivided 
Mitakshara family in the family property is 
not individual property. 


Oharihnllah v. Khallak Singh, 30 I. A. 165; 5 Bom. 
L. R. 478; 7 C. \V. N. 081; 2", A. 407 (P. C.) and 
Appovier v. Rama Subba Aiyan, 11 Af. I. A. 75; 8 W. H. 
(P. C,) 1; 20 Uep. 20, referred to* 

(u) that M. and D. in making the application to 
the Deputy Coiinnissionor were acting in 
their capacity as tho managing members of 
the joint family and not inoroly as two 
members of the family applying only in their 
individual interests; 

(in') tliat under the circumstances of tho family 
M. and D. acted prudently and in the best 
interests of tlie joint family in apply ing to the 
Deputy Commissioner; 

(t'y) that they in making tlio application acted 
within their powers and authority as tho 
managing members of tho joint family; 

(v) that all tlie immoveable jiroporty constituting 
tho ancestral estate of tho joint family was 
placed and taken under the superiutoudcnco 
of tho Court of Wards; 

(I'l) that Act XV11 of 18S5 was inten<lod to apply to 
tho snporintondonce by the Court of Wards 
of the family property of llin<lu joint families 
as well as to the superintendence of separate 
property of Hindus and others; 

(un) that the Chief Commissioner ha<l power to 
sanction tho superintendence of tho joint 
family property and had given sanction to 
tho proposal of mortgaging tho property; 

(I’jfi) tliat it was not necessary under section 18 of 
Act X\ II of 18S5 that tho actual mortgage to 
be made should bo submitted to the Chief 
Commissioner for his sanction, nor was it 
necessary that tho Court of Wards should 
have his sanction to the precise terms of the 
mortgage; 

(ij) that a large amount of tho mortgage-money 
remaining unpaid, and the Courtof Wards fail, 
ing to transfer the mortgaged property to 
the mortgagees and relinquishing tho manage- 
ment of tho estate, tho mortgagees wore en¬ 
titled under tlie terms of tho mortgage to 
bring tho suit for sale; 

(x) that conveyancing is but little understood in 
the country parts of India. 

Appeal from the decree of the Judicial 
Commissioner of the Central Provinces, dated 
the 7th May 1907, afBrming that of the Dis¬ 
trict Judge of Hoshaogabad, dated the 4t.h 
April 1906. 

Mr. Lowndes, for the Appellants, con¬ 
tended that the deed of mortgage was void 
and of no effect for want of previous sanction 
thereto of the Chief Commissioner. In any 
event it could not bind the 6rst three appel¬ 
lants who had nothing to do with the Court 
of Wards. 

Mr. DeGruyther, R. 0., with him Mr. 
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Parikh, on behalf of the Respondents, con¬ 
tended that there were concurrent budin^s of 
the two lower Courts on all material facts. 

The deed of mortgage was binding upon the 
first three respondents irrespective of the 
provisions of Act XVII of 1885 and that 
they are farther personally liable for the dis¬ 
charge of the debts thereby incurred. 

Mr. Lowndes replied. 

JUDGMEXT. 

Sir John Edge. —This is an appeal from a 
decree, dated the 7th May 19C7 of the 
Judicial Commissioner of the Central Pro- 
vinces which affirmed with alight modifications 
a decree, dated the 4th April 1906, of the 
District Judge of Hasbangabad. 

Tlie suit in which the appeal arose was 
brought on the ‘22nd September 1904 in the 
Court of the District Judge of Hoshangabad 
by mortgagees upon a mortgage of immoveable 
property which was made on the 10th 
December 1891 by the Deputy Commissioner 
of the District of Hoshangabad as and being 
the Court of Wards for that district. The suil 
was one for possession of the mortgaged pro¬ 
perty including the sir lands, or alternatively 
for a decree for sale. Certain other alterna¬ 
tive reliefs were claimed. 
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added a declaration that the defendants will 
not be personally liable for any sarn by which 

7 ds of the mortgaged property 

may fall short of the amount dne for the time 
being on the mortgage, and in other respects 

affiimed the decree for sale of the District 
Judge with costs of the appeal to his Court 

against the then appealing defendants. On 
the doth August 190S the then District Judge 
of Hoshangabad, finding that the defendants 

Rs. d,67 871-10-8, principal, interest and costs, 
made a decree absolnte for sale of the mort- 
gaged property specified in a S 3 hedule to 
at decree, and allowed interest on the 

decreed sum from the 24th July 1903 uutil 

liquidation adding the declaration which had 
been made by the Judicial Commissioner 


The defences to the suit, so far as they 
are now material, were that the mortgage had, 
it was alleged, been made by the Deputy Com¬ 
missioner without the previous sanction of 
the Chief Commissioner and was void; that 
the property mortgaged was the undivided 
ancestral property of a joint Hindu family 
under the rules of the ^^itaksUara, and that 
the Court of Wards had no right or authority 
to mortgage the shares, rights, or interests of 
those members of the family who are not 
Government wards or who were minors; and 
that no decree for sale, or for possession, or for 
any of the alternative reliefs could be made. 

The District Judge ou the 4tb April 1906, 
having found that there was then due on the 
mortgage Rs. 2,32,403 for principal and in¬ 
terest, made a conditional decree for sale. From 
that decree only the defendants, Gulabsingb, 
Tikaram, Sitaram, Dulichand sou of Pemsha, 
and Kimraatsingh, who are the appellants 
here, appealed to the Court of the Judicial 
Commissioner. The Judicial Commissioner 
on the 7th May 1907, on appeal slightly 
varied the decree of the District Judge and 


CQ 


For the purposes of this appeal it is 
necessary to refer as briefly as may be to the 

suit^ to the commencement of this 

sui . On or shortly before the 1st July 1890 

DulichanJ, a defendant to this suit who 

kredi R Bahera- 

khcdi, Bag,alkhedi, PafUi, Pnuwasa 

Bamuna, and Sarora, Pargana Hoshangabad,’ 

made a written application to the Deputy 

Comra.ssiouer of Hoshangabad, in which 

bey stated that they were indebted to the 

extent o about Rs. 1,14,358.11.9; that they 

UoTorih^^g liquid, J 

tion of the debt nor to manage the estate- 
and ihat if the villages ehould be lost 
account of the indebtedness:_ 

Our children will have no estate left to 

them; and prayed that “if, under section 7 

Crl clause 4, of Act XVll of 1885, you be 

pleased to assume the management of oar 

malguzar, villages cf Baherakhedi and others, 

and to arrange for the discharge of onr debt 

in any way possible, our estate will be saved 

and our children will thereby be able to 

mamtam themselves, for which they will 

ever remain grateful to you. The rest lies 
With you.” 

mentioned iu the petition were 
he undivided ancestral property of a joint 
-Uindn family governed by the rules of the 
Mitakshara, and Maharajsingh and Dulichand, 
who were brothers, were the senior aud 
managing members of that family. At that 

time the joint family consisted of Maharai 
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siDgh, h)8 son Gulabsingh then about thirty-sii 
years old, Tikaram then about twenty-one 
years old. and Silaram then about nine 
years old. and Dulichand and his sons 
H.mmatsingh then about twenty-two years 
^d, Bajilal then about sixteen years old 
Fatichand then about eight years old, and 
dagannath then about Qve years old, and a 
son of Gulabsingh named Dinanath, who was 
then about eight years old. The indebted¬ 
ness of the family in respect of which the 
property was liable to be lost amounted to 
about Rg. 1,20.000. As will later appear, the 
petition was duly forwarded to the Chief 
Commissioner for his sanction to the Court 
of Wards assuming the superintendence of 
the property mentioned in the petition, tliat 
sanction was given, and in the resul: the 

mortgage was made upon which this suit was 
brought. 

Having regard to the defences which were 
set up in this suit, it is necessary to consider 
with what object that petition was presented 
to the Deputy Commissioner, and what 
authority, if any, Maharajsingh and Diili- 
ohand had to bind the other members of the 
joint family by their action in presenting the 
petition. It has been contended on behalf 
of the appellants that Maharajsingh and 
Duhohand had power to bind only their own 
individual interests in the joint property, 
and that if their object was to get the Court 

of Wards to assume the superintendence of 

the joint family property, they acted with- 

a,nd their action could not 
and did not bind the other members of the 
joint family. 


that in making the npplication to the 
Deputy Commissioner. Maharajsingh and 
Dulichand were acting in their capacity 
as the managing members of the joint 
family and not merely as two members 

of the family applying only in their own 
individual interests. 


Maharajsingh and Dulichand were zemin¬ 
dars and were the malgmars of the property 
mentioned in their petition, and were, as 
eir Lordships have said, the senior and 
managing members of the joint family 
ot which the property mentioned in their 
petition was the ancestral property. The 
application was made under the Central 
provinces Government Wards Act, 1885, 
0 XVII of 1835). The application was 
not drawn up with the precision with which 
It probably would have been drafted by 

a trained lawyer, but as has been pointed 

on y this Board in more than one appeal 
the art of conveyancing is but little under¬ 
stood in the country parts of India. It 
fnuat, in their Lordships’ opinion, be taken 


It appear-g to their Lordships to be 
obvious that the intention of Maharaisingh 
and Dulichand in making that application 
was that the Courc of Wards should in 
the interests of all the members of the 
joint family assume the superintendence 
ot the immoveable property which was the 
ancestral property of the joint family, and 
not merely the management and siipeiin- 
tendence of the then unascertained and 
uupartitioned shares in the joint property 
which on a partition of that property not 
then in contemplation, might possibly come 
to Maharajsingh and Dulichand. Neither 
Maharajsingh nor Dulichand had more than 
the mere co parcenary interest of a member 
of the joint family in the family property 
Neither of them had any defined share! 
It was held by this Board in 1903 in 
aharibnllah y. Khallak Singh (1) that the 
interest of a member of an undivided Mitah^ 
shara family in the family property is not 
individual property. It had previously been 
held by this Board in 1866 in Appotier v 
7?ama Sulba Aij/an (2) that no member 
of a joint Hindu family, whilst it remains 
undivided, can predicate of the joint or 
undivided property that he has a cerlaiu 
definite share. It has not been shown to 
their Lordships that it was the piactice 
of the Courts of Wards of the Central 
Provinces to assume the superintendence 
of the unpartitioned interests of some only 
of the members of a joint Hindu family 
in the family property, nor has it been 
explained in this appeal how a joint family 
property could be preserved for the members 
of a joint family by a Court of Wards 
assuming the superintendence of the un¬ 
partitioned interests of some only of the 
members of the family. Under the circum¬ 
stances of the family, Maharajsingh and 


(1) .30 I. A. 165; 5 Bom. L. R. 478; 7 C. W. X C81. 

25 A. 407 (P. C.I. » 

(2) 11 M. I. A. 75; 8 W. E. (p. C.) 1; 20 Eng. Rep. 
30« 
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Dulicband acted prudently and in the best 
interests of the joint family in applying 
to the Deputy Commissioner of Hoshang- 
abad to have the family property taken 
under the management of the Court of 
Wards, and in their Lordships’ opinion 
Maharajsingh and Dulicband in making 
tliat application acted within their powers 
and authority as the managing members 
of the joint family. 

Before, apparently, that formal application 
was made, the Deputy Commissioner had 
been in communication with the plaintiffs’ 
firm to ascertain the terms upon which 
they would advance the money required for 
the liquidation of the then indebtedness 
of the family on the security of the im¬ 
moveable property of the family, which he 
described in a letter of the 21st June 1890 
as consisting of the five whole villages, a 12- 
annas share in another village, and 20 
plots held on absolute occupancy tenures 
in different villages. In that letter the 
Deputy Commissioner enclosed “a list of 
the property it is proposed to hypothecate, 
with particulars as to income and expendi¬ 
ture.” It is obvious that from the first it 
wtis on the security of a mortgage of the 
ancestral property of the family that it was 
intended to obtain a loan from the plaintiffs. 

On the Ist July 1890, the Deputy Com¬ 
missioner of Hoshangabad forwarded to 
the Commissioner of the Nerbudda Division 
the application of Mahar-ij^ingh and 
Dulicband, praying that their estate might 
be taken under the management of the 
Court of Wards, and having mentioned his 
estimate of the then indebtedness as 
Rs. l,14,358-ll-9, the annual income of 
the property and the outgoings, and that 
it was proposed to borrow Rs. 1,00,000 from 
the plaintiff’s firm, he recommended that 
the Chief Commissioner should be asked 
to sanotioQ the assumption of the manage¬ 
ment of the property by the Court of 
Wards until the lia’oilities of the family 
should be liquidated. There was some 
further correspondence between the Deputy 
Commissioner, the Commissioner of the 
Nerbudda Division, and the Secretariat of 
the Central Provinces, and ultimately, on 
the 28th January 1891, the Commissioner 
of the Nerbudda Division was informed 


by the Secretariat that the Chief Com¬ 
missioner had sanctioned the assumption by 
the Court of Wards, Hoshangabad, of the 
management of the estate of Maharajsingh 
and Dulicband, malguzars of Baherakhedi 
and other villages in that district, and 
had alsj .sanctioned an allowance of Rs. 883 
per annum being made for the maintenance 
of the proprietors, and accepted the pro¬ 
posals for the liquidation of the debt. 
What were the precise terms of those pro¬ 
posals does not appear from the papers 
which are before the Board, but it may be 
assumed from the papers winch are before 
the Board that the proposals which were 
approved by the Chief Commissioner 
included a proposal to obtain from the 
plaintiff’s firm, on the security of a mort¬ 
gage of the ancestral property, a sum 
suffioient to liquidate the then indebtedness 
of the family. 

On the 31st January 1891 the following 
otficial notification appeared in the "Oentral 
Provinces Gazette”: — 

No. 609.—Declaration by the Chief 
Commissioner under section 7 (1) (c) of 
the Central Provinces Government Wards 
Act (XVn of 18b5). 

The Chief Commissioner is pleased to 
declare Maharajsingh and Dulicband, 
malguzars of Baherakhedi, in the Hoshang- 
abad District, on their own application, 
incapable of managing their property, and 
has sanctioned the assumption of its su¬ 
perintendence by the Court of Wards of 
that district.” 

The property referred to in that notifica¬ 
tion must, in their Lordships’ opinion, bo 
deemed to have been all the immoveable 
property which constituted the ancestral 
estate of the joint family which was under 
the management of Maharjsingh and 
Dulicband, and was referred to in their 
application. It was that ancestral property 
which it had been proposed by the Deputy 
Commissioner should be taken under the 
superintendence of the Conrt of Wards 
until the liabilities of the family should 
be liquidated. It was by a mortgage of 
that property that it was intended to 
raise a sura sufficient to liquidate the 
indebtedness of the family. It could not 
have been intended that the Couit of 
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Wards should take over the management 
and superintendence of the family property 
BO far only as the unparlitioned interests 
of Maharajaingh and Dulichand in the 
joint family property were concerned; if 
that had been the object, it would have 
frustrated the intention with which the 
proposal was made that the superintenderice 
of the property should be assumed by the 
Court of Wards. 

One effect of the notitication was expressly 
to disqualify Maharajsing and Dulichand to 
manage the family property. It ciuld not 
have been intended that they should be dis¬ 
qualified so far only as their own unparti¬ 
tioned interests in the property were con¬ 
cerned, and that they should be qualified to 
manage the property eo far as the interests 
of the other members of the family were 
concerned; nor could it have been intended 
that the Court of Wards and the members 
of the joint family other than Maharajsingh 
and Dulichand should jointly manage the un¬ 
partitioned family property. 

Act XVII of 1?85 was not as precisely 
worded as it might have been, but it obvi¬ 
ously was intended to apply to the super¬ 
intendence by the Court of Wards of the 
family property of Hindu joint families as 
well as to the superintendence of separate 
property of Hindus and others situate within 
the territories for the time being administer¬ 
ed by the Chief Commissioner of the Central 
Provinces. In passing Act XVII of 18r5 
the Indian Legislature could not have been 
unaware that much of the immoveable pro¬ 
perty held by Hindus within these territories 
was family property of joint Hindu families. 
It is ditBcult to see how the Court of Wards 
could exercise some of the powers entrusted 
to it under Ihe Act, as, for example, tire 
power ot letting the whole or any part of 
the property of Government wards under its 
superintendence, or could perform the duties 
of superintendence, which included the 
management and collection of rents, unless 
in such a case as this the Chief Commis¬ 
sioner was entitled under the Act to sanc¬ 
tion the assumption by the Ccurt of Wards 
of the superintendence of the family property 
of the joint Hindu family, whether the ap¬ 
plication that the property should be taken 
under the management of the Court of 
Wards was made by all the members of the 


family or by the raatiaging members only. 
Their Lordships are of opinion that the Chief 
Commissioner had power to sanction the 
assumption by the Court of Wards of 
Hoshangabad of the superintendence of the 
joint family property which was the property 
mentioned in the application of Maharajsingh 
and Dulichand. 

It must, in their Lordship’s opinion, be 
inferred from the letter of the 28th January 
1891 from the Secretariat to the Commis¬ 
sioner of the Neibudda Division that the 
Chief Commissioner of the Central Provinces 
had given his sanction to the proposal that 
the Court of Wards of tl.e District of 
Hoshangabad should mortgage the property 
of the family in order to raise a sum 
sufficient for the liquidation of the indebted¬ 
ness. It was not in their Lordships’ opinion 
necessary under section 18 of Act XVII of 
1885 that the actual mortgage to be made 
by the Court of Wards should be submitted 
to the Chief Commissioner for his sanction 
nor was it necessary that the Court of 
Wards should have his sanction to tlie 
precise terms of the mortgage. The sanction 
which is to be inferred from the letter of the 
28th January 1891 empowered the Court of 
Wards to mortgage the property under sec¬ 
tion 18 of Act XVII of 1885. 

It having been agreed between the Court 
of Wards and the plaintiffs’ firm that they 
should advance Rs. 1,20,000 on the secruity 
of a mortgage of the family property, the 
plaintiffs’ firm in March 1891 advance! the 
Rs. 1,20,000, and by the 25lh .March 1891 
the Court of Wards with (he money so 
advanced discharged the then indebtedness 
of the family. On the lOch December 1891 
the Court of Wards of Hoshangabad in the 
exercise of its statutory power made the mort¬ 
gage upon which this suit has been brought. In 
their Lordships’ opinion the Court of Wards 
had obtained from the plaintiffs’ firm most 
favourable terms for the loan, although 
owing to then unforeseen circumstances the 
object of ssving the property for the family 

has not been obtained. 

By the mortgage all the rights, title, and 
interest of the mortgagors in the property 
mentioned in the first schedule to the mort¬ 
gage, together with all actual and reputed 
rights, easements, and appurtenances to the 
same, and all cultivated and uncultivated 
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land, groves, ahadi, sir, rents, and profits, 
by whatever name the same should be known 
were hypothecated by way of mortgage to 
the mongagees. The mortgage money was 
to be re-paid with interest by annual in¬ 
stalments extending over more than 30 years 
It was agreed that in the event of 

Rs. 30,000 becoming overdue the Court of 

Wards should recover such sum by sale or 

otherwise of sufficient of the hypothecated 
property. 

The mortgage deed also contained the fol- 
lowing important clauses ;_ 

And it IS further agreed (hat the Court 
of Wards shall continue to manage this 
estate so long as there is any prospect of the 
debt being re-paid from income of the same 
and that if from any cause this should ap’ 
pear impossible, that the Court of Wards 
shall, if the mortgagors so desire, either sell 
np the entire property or so much as may be 
necessary and devote the proceeds to liquida¬ 
tion of the debt, or make the estate oper to 
the mortgagees if they prefer this course in 
satisfaction of their claims, and that upon 
such sale or transfer all further liabilities on 

the part of the Court of Wards towards the 
mortgagees shall cease. 

And It IS further agreed that it will not 
relinquish management of the estate till such 
time as the debt is liquidated in ordinary 
coarse, or in the event of management being 
relinquished before such lime, liquidate the 
debt remaining due by sale of such portion 

of the property as may be necessary or other- 

TW I O A ' ' ^ 
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Wise. 

^ ^ring the jears 1892 and 1S93 the Court 
or Ward.s paid to the mortgagees Rs. Ifi.OCO. 
Since then no instalment has been paid. The 
Court of Wards, owing to unforeseen circum¬ 
stances, found if impossible to pay the bal¬ 
ance of the mortgage debtor any other in- 
^alraenfs or interest, and on the 10th 
December 1901 the plaintiffs’ called upon 
the Court of Wards either to put them in 
possession of the mortgaged property or to 
pay the sums due under the mortgage. 
Ou the 13th March 1902 the Deputy Cora- 
niissioner of Hosliangabad, who was the 
Court of Wards, by letter of that date, gave 
the plaintiffs nolice that the relinquishment 
of the management of the estate by the Court 
of Wards had been sanctioned, and offered 
to make over to them the mortgaged portion 


of the e3tate-“in fall satisfaction of your 

» rental arrears 

and debts excepting the cnltirating rights 

in Sir land which are to be reserved for the 
maintenance of the Wards,” 

It is to be observed that in that letter the 
members of the joint Hinda family were 
treated as Government wards. The offer to 
and over the mortgaged property less the 

crnti"“r .'r oorapliance with the 

contract m the respect in the mortgage deed 

and was declined On the 23rd Augast 1902 

It was officially notihed that the saparintend- 

had, with 

the sanction of the Chief Commissioner, been 
relinquished by the Court of tVards with 
effect from the 12th June 1902. The mort- 

P™Pa‘-fy was not sold by the Conrt of 

Wards, tne mortgage debt, with the excep- 

and" P'‘'‘* 1^92 

of W. / ^he Court 

nr transfer the mortgaged 

property to the mortgagees, and the man- 

the"rurt of 3Vart."‘" -'-qaished by 

Their Lordships are of opinion that under 
these crcumstaoces the moneys remaining 
unpaid under the mortgage became payable 
and the plaintiffs were entitled to bring this 

suit for sale Their Lordships will humbly 

advise His Majesty that the decree of the 

be affirmed, 

nd that this appeal should be dismissed. 

the appellants must pay the costs of this 
appeal. 

Q 1 - . Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Vowner and Johnsun. 

T for the Respondents: Messrs. T. 

Lt Wilson ^ Co. 
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Plaintiff dying during pendency of suit—Suit dismissed 
jar default--Inapplicahility o} the provisions—lu^ 
herent poiver of Court. 

The rules or onlera of tho Code of Civil Procedure, 
1908, dealiii" with tlio case of tho iiou-appearauco 
of a suitor do not apply to tho situation which arises 
when a suitor is dead. 

Appeal heard ex parte from a judgment 
(aee 14 Ind. Cas. 711) and a decree of the 
Court of the Judicial Coiurniesioner of Oudh, 
dated the 5th December 1911 (see 14 Ind! 
Cas. 221) affirming on review a judgment 
and decree dated February 20, 1912 wliich 
had reversed an order of the Court of tlie 
Deputy Commissioner of Bahraich, dated 
September 11, 1911. 

PACTS.—Facts are fully stated in 14 Ind. 
Caa. 221 and 711. 

Messrs. De Gruyther, K. 0., and Kyffitn, 
for the Appellant, contended that the 
Court.of the Judicial Commissioner had no 
power to interfere under the Code of Civil 
Procedure with the order of the Deputy Com- 
missioner who had an inherent power to deal 
with such matters under section 151 of Civil 
Procedure Code. 

JUDGMENT. 

Lord Shaw.— The appellant’s father, Raja 
Muneshar Bakhsh Singh, instituted a suit 
against the respondent for payment of sums 
amounting to Rs. 15,908. The plaint was 
filed on the 3rd May 1911, in the Court of the 
Deputy Commissioner of Bahraich. The re.s* 
pondent filed his written statement on the 
Slab May 1911. On the 4th July the fol¬ 
lowing cccured before the Deputy Com¬ 
missioner On the case being called to- 

day the plaintiff was not pre.senb. I, there¬ 
fore, dismiss the claim. Costs upon plaintiff." 

The fact, unknown to the Deputy Commis¬ 
sioner, was that the plaintiff was dead. He 
had died about a fortnight before, namely, on 
the 2lst June. It is plain to their Lordships 
that, upon this being pointed out, it was the 
duty of the Deputy Commissioner to rectify 
the situation. This duty Mr. Clarke, the 
Deputy Commissioner, seems fully to have 
recognised. It requires no words of their 
Lordships to show the inapplicability of 
Rules or Orders dealing with the case of the 
non-appearance of a suitor to the situation 
which arises when the suitor is dead. The 
principle of forfeituie of rights in conse¬ 
quence of a default in procedure by a party 
to a cause is a principle of punishment in 
respect of such default, but the punishment 


of the dead, or the ranking of death under 
the category of defaulf, does not seem to be 
very stateable. 

The deceased plaintiff’s son took the proper 
steps to have his name substituted in place 

of his deceased father under Order XXH, 
rule 9, of the Civil Procedure Code. He 
did so on (he 3rd August, which was well 
within the period of six months’ limitation 
under Article 178 of the first Schedule of 
the Indian Limitation Act of 190^’. Some 
question arose as to the application being 
time-barred, but the latter was very properly 
accepted by Mr. Clarke. The appellant had 
also taken the proper steps to have a report 
of his succession made under section 31 of the 
Rent Act. 

On the 11th September 1911 the Deputy 

Commissioner pionounced the following 
order : — 

The ease was dismissed as no one apnear- 
ed on the previous hearing. This was due 
to the death of the Raja of Mallanpur. The 
other side claim rliat the re-hearing is barred 
under section 34 of the Rent Act, hut that 
section clearly requires a report of the suc¬ 
cession, which has already been made. Jt is 
argued that the application is time-barred, 
but it wa.4 filed and accepted under rny order 
within time. But I cannot allow any techni- 

cality to obscure the fact that the case was 

only not heard becau.se of the calamity which 
prevented applicant’s putting up this case. 
Under these circumstances 1 accept this ap¬ 
plication, and tix 27th October for hearing 
of issues, if necessary, and proof." 

This order by the Deputy Commissioner 
is so manifestly sensible and correct that 
their Lordships are of opinion that it ought 
to he reverted to, and the case pro- 
ceeded with accordingly on the 5th De¬ 
cember 1911, however, the Court of the 
Judicial Commi.ssioner of Oudh reversed 
the Deputy Commissioner’s order, and 
on the 20th February 1912, on review 
that judgment was affirmed. In their Lord- 
ships’opinion these judgments cannot stand, 
being vitiated by applying to a dead man 
orders and roles applicable to a defaulter. 

By the Code of Civil Procedure, section 151, 
it is provided that “nothing in this Code 
shall be deemed to limit or otherwise affect 
the inherent power of the Court to make 
such orders as may be necessary for the ends 
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of jastice, or to prevent abuse of the process 
of the Court." Id their Lordships’opinion 
such abuse has occurred by the course adopt¬ 
ed in the Court of the Judicial Commis- 
sioner. Quite apart from section 151, any 
Court might have rightly considered ’itself 
to possess an inherent power to rectify the 
mistake which had been inadvertently made. 
But section 151 could never be invoked in a 
case clearer than tlie present, and their 
Lordships are at a loss to understand why 
apart from points of procedure and otherwise’ 
it was not taken advantage of. 

Iheir Lordships have humbly advised His 

Majesty that the appeal be allowed the 

order appealed from set aside and the order 

of the Deputy Commissioner of the 11th 

September 1911 restored, and that the ap- 

pellant be found entitled to the costs of the 

proceedings since the drd August 1911 in 

India, and to the costs of this appeal, 'xhe 

suit will be remitted to India to be disposed 
of on the merits. 

Solicitors for the Appellant: Messrs T L 

Wilson, Co. 
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ALLAHABAD HIGH COHRT 
Srcond Civit Apfeal No. 1074 ok 1912 

April 16, 1913. 

I’resent-.-Mr. Justice Ryves and 
Mr. Justice Lyle, 

JIWAN BAKHSH—Dekendast—Appellant 

versus 

M7inshi KHAN BAHADUR KHAN— 
Pt'AiNriFp—R espondent. 

Evidence-Time of death, proof of~^^u».■.■ , 

fSlTr."'' 

In order to prove the time of death of t i 

person a Municipal Itegister wS produced "xhe' 

wrote the particular entries relied on nor could^he sav 
who was responsible for keeping the Register nnr 
on whose information the entries were made” 

denct ’ ’■““'’missible in evi. 

68,®Sed ‘‘31 14 O. C. 

Second appeal from the decision of the 

Additional Judge of Bareilly, dated the 13th 
Of aVlay 1912. 

Mr. Qhulam Mujtaha, for the Appellant. 

Pr. S. 0, Banerji^ for the Respondent. 


JHDGMENT.—This is asnit for possession 

of a half share of a house by partitiou. 
The lower Courts decreed it. Jiwan Bakhsh 
defendaut No. I appeals, the decision of 

R ‘''® question of whether 

Bakhshi Begam died before her son Abdul 

^.^'‘'^‘’'’4 defendant's case is that 

she died 6 rst and that all her property, 

theref^ore, passed to her son from whom it 

Latafat Uilah from whom the present plaint- 
iff might derive hid title. 

In ending that Abdul Azix died before 

both chiefly relied on entries in a certain 
egnst^er. In our opinion the register has 
not been properly proved and the entries 
ID It are not admissible in evidence. It 
was produced by a Mnnicipal clerk who was 
new to the work. The entries were not in 

■"* '1'” 

Neither could he say who was responsible 

or keeping up the register or on whose infer- 
mation the entries were made or who was res¬ 
ponsible for cheeking their correctness. It is 

not shown that the entries in question were 

made by any public servant in the discharge 
of his official duties. We agree with the 

sZT Sampat v. Oauri 

Shankar ( 1 ) very similar case. 

low!r ' n the decisions of the two 

based on the 
entries in the register. The Court of first 

corlT^ ^ the other evidence 

save the? r Appellate Court 

Pie- ‘hat the other evidence i.s unsatisfactory. 

from [ he is trasferee 

mZh f Partition 18 

3 Ahd "'’a ® ®hakhsi Begam 

admitterir ' ousting a man now 

admittedly in possession of the whole property. 

3 it lay on him to 

establish his case by clear evidence. We 

have read the oral evidence and are of 

c 3 iT .t«a''iDg the register out of 
consideration it is insufficient to do so. 

diqmfj , decree the appeal and 

thf^P Courts. In 

tbrs Court on the higher scale. 

imo Appeal decreed. 

U; lU Ind. Ca8.7l3; 14 0. C. 6S. 
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BOMBAY HIGH COURT, 

Civil Application No. 524 op 

1912. 

November 13, 1912. 

Present: —Mr. Ju.stice Batclielor and 
l^Ir. Justice Rao. 

The GOVERNMENT PLEADER, 
BOMBAY —Applicant 

t‘ers7is 

ANNAJI NARAYAN DESHPANDE — 

AND ANOTHER—OPPONENT, 

^ombay Rcgulafin II of 1827, .>■. r>ti~Plcfu!c. 
jMisbehninour not limited to professional misron 
“’m, Court-Jro-A-(Oc//on disripliunry 

^ Ihe occurrencoof llio word “iiiisbeliaviour” i. 

juxtaposition with tlie case of a Pleader merely accuse. 

ot a criminal offence su<?-;ost3 that tlie misbohavioui 

need not necessarily bo restricted to professional 
misbeliaviour* 

The jurisdiction of tho Bombay Ih\di Court in 
such matters is not limitud to cases where a Pleader's 
alleged misconduct is committed in the course of 
his professional duties. 

_ There is no reason to suppose that tlie Legislaturo 

intended m this matter to enact a laxer rule of 

practice m In.lia than tho rule which prevails in Kiv'. 
land. ‘ ^ 

Oovernnient Pleader y. Joynnnath, 33 B 2.>*>- 1(1 
Bom. L. K. HOD, relied upon. 

Measrf., D. A. Khare aud 0. A. Rele, for 
Oppouetit No. 1 . 

Mr. Oampbell, (with him Mr. G. S. MnP 
gaonkar), for Opponent No. 2. 


JUDGMENT.—This is a petition by the 
Government Pleader who invokes the dis¬ 
ciplinary jurisdiction of the Court against 
two Pleaders, named Deshapande and Kan- 
niadi. The former was enrolled as a District 
Pleader in 1895, and the latter was enrolled 
in 1896. The charges against these 
persons are set out in detail in the 
Government Pleader’s petition and need 
not at present be recapitulated. It will be 
enough for the moment to say that they involve 
alleged acts of fraud aud gross misconduct. 
These proceeding.s are taken underclauseSG of 
Regulation II of 1827, which providfs that a 
Pleader accused of a criminal offence, or guilty 
of misbehaviour or neglect of duty, shall be 
liable to be suspended or dismissetl ; and the 
first argument which has been addressed to 
us turns upon the construction of the words 
of this clause, particularly the word ‘rais- 
behaviour’ winch is the governing word in 
this case. For the purposes of considering 


this argument, we must, of course, assume 
that the acts of fraud and misconduct, al- 
leged against the opponents, were committed 
by them. It has been contended by Mr, 
Khare for the first opponent, Deshpande, 
and also by Mr. Camp hell for the second 
opponent, Kanmadi, that the word 'mis¬ 
behaviour’ in clause 56 must be narrowly con¬ 
strued so as to be restricted to misbehaviour 
in the strict course of a Pleader’s professional 
duties. We are, however, unable to accept 
this construction. It appears to us that the 
words of the clause itself do not favour the 
argument; and the occurrence of tlie word 
misbehaviour’ in juxtaposition with the case 
of a Pleader merely accused of a criminal 
offence rather suggests that the misbehavi¬ 
our need not necessarily be restricted to pro¬ 
fessional misbehaviour. It is clear, more¬ 
over, that the larger construction is that 
which has the authority of this Court, 
for upon that construction tlie case of 
Government fleoder v. Jagannath ( 1 ) was 
decided. Lastly, there appears to us to 
be no reason to suppose that the Legi.slature 
intended in this matter to enact a laxer 
rule of practice in India than the rule 
which prevails in England. The rule 
prevailing in England, however, is clearly 
against the opponents’ contention. That 
contention was considered in In re Blake 
(2) and was disallowed by Cookburn, C. J., 
who said that in deciding that case he 
would proceed on the general ground that, 
where an Attorney is shown to have been 
guilty of gross fraud, although the fraud 
is neither sucli as renders him liable to 
an indictment, nor was committed by him 
while the relation of Attorney and client 
was subsisting between him and the person 
defrauded, or in his character as an 
Attorney, this Court will not allow suitors 
to be exposed to gross fraud and dishonesty 
at the hands of one of its officers.” Mr. 
Justice Wightman in concurring said that 
it was of the greatest importance that 
transactions to which Attorneys are parties 
should be nberrimm jidei, and that the 
conduct of those who are accredited as 
officers of the Court should be above 
suspicion. So Mr. Justice Crompton in 


(1) 2 Id(1. Caa. 2(54; .33 B. 252; 10 Bom. L R lW>n 

(2) (1860) 3 E. A K. 34 at p 38; 30 L .7 OB V? 

G Jur. (n. s.) 1242; 2 L. T. (n. s.) 429; 129 R R (Uu 
121 Eng. Rep. 357. t. R. 604, 
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repudiatin? the narrower view of the 
Court's jurisdiction, quoted from Lush’s 
rractice, where it is laid down that for 
any gross misconduct, whether in the 
course of his professional practice or other- 
wise, the Court will expunge the name of 
the Attorney from the roll. Mr. Justice 
Blackburn in explaining his reasons for 
the same view said :-“lt is not necessary, 
in order to induce the Court to interfere 
in a summary manner, that the misconduct 
charged should either amount to an 
indictable offence, or arise out of a transac¬ 
tion in which the relation of Attorney and 
Ghent subsists between the Attorney and 
the person against whom he has been 
guilty of misconduct.' ” He quoted with 
approval what was said by Baron Alderson 
in Stephen, v. HM (3), namely, "if persons 
are to be accredited by the Court, it is 
our duty to watch over and control their 

“T Chief Justice Cockburn 

Tv wh,t r Cy prepared to abide 

by what I said in In re Blake <2) When 

on Attorney does that which involves 

dishonesty, it is for the interest of the 

"alters that the Court should interpose and 

prevent a man guilty of such misconduct 

om acting as Attorney of the Court” 

Mr. Justice Blackburn also used language 

Taid '"wT He 

of then ? ‘>ie officers 

the Court are proper per.sons to be trusted 

by the Court with regard to the interests 

of suitors, and we are to look to the 

character and position of the persons and 

the same principle as it we were con- 
sidering whether or not a person is fit to 

become an Attorney,”- Reference may al.,o 

be made to In re Weare, Ez parte InZ. 

unhild fr ‘he Court 

upheld the view that its iuri.sdiction was 

^rAttn P^hPPKh the misconduct of 

the Attorney was not professional misconduct. 
Lord Justice Bindley in discussing the 
question says: "What is the functffin o? 

atrw„ r PPPf'defing applications to 
strike Solicitors off the rolls ? Ti- 

L. J. Q B. 295: 18 L.1 564: 16 ,y. r josf' 


n 


(t 


possible o express that function better 
than Ill the language of Lord Mansfield in 
the ca.se of Be Brounsall C6), which was 
repeated and adopted with little variation 
m the later case of Bex. v. Southerton (7) 

1 he question is whether a man is a fit and 
proper person to remain on the roll of 
bolioitois and practise as such. That is 
he question,” Lastly it may be observed 
that the Sanad which was issued to these 
opponents recites that they shall not he 
liable to removal from their situation 
during their good behaviour,” the word.s 
good behaviour ’ being apparently of a 

general description. For these reasms we 
are of opinion that it is incorrect to hold 
that this Court’s jurisdiction in such 
matters is limited to cases where a Pleader’s 
alleged miscondcut is committed in the 
course of his professional duties. 

It remains to determine whether or not 
thp Government Pleader has succeeded in 
establishing the charges which he has 
made against thess opponents. We are 

clearly of opinion that he has so succeeded- 

and in our judgment nothing more is 
required to establish that proposition than 
to set out the facts as they are now 
ascertained to be. We do not pause to 
discuss those facts at any length. For the 
most part they are admitted facts; and 
although a minor detail here and there has 
been challenged, or an attempt has been 
made to put an innocent complexion upon 
one or two incidents, we are satisfied on 
the evidence, and after hearing all the 
arguments, that the true view of the facts 
of this case is the view which was taken by 

Co'urf' ^ 


596; 69 L. T. 


The facts, then, to which we refer, are 
in substance these: The genealogy of the 
parties concerned is given in the District 
Judges judgment and need not now be 
repeated Pandurang Shamji owned a 
house and certain Survey Numbers in the 
village of Madbhavi. In 1902 Pandurang 
died, leaving his widow Rakhamabai and 
a separated brother, Govind. His son 
Warsa having: predeceased Pandurang, his 
daugnter Dhondubai was left in a position 

helplessness, seeing that her 

Eng.^Rep, lias ® ^ lOa 
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own husband was a lialf-wifcted man. In 
1901, Pandurang’s widow died ; and in the 
same year the predeneased s:»n’s widow 
Venubai filed Suit, No. 17-1 of 1904 against 
Pakhamabai and the raortgagee.s of certain 
parts of Panduraugs property, for arrears 
of maintenance and for future maintenance. 
Rakhmabai died during the pendency of 
this suit, and lier tliree daugliters were 
brought on the record as defendant.s in lier 
stead. In this suit Deslipande was tlie 
Pleader for Venubai, while Kanmadi was 
the Pleader for the mortgagee, Ghenappa. 
Dhondubai pleaded that Pandurang’s pro* 
perty had been given to her by Pandurang 
during his life and that it was not liable 
for Vennbai’s maintenance. Dwarkabai on 
the other band admitted Venubai’.s claim 
and her liability to satisfy oue-third of it. 
The defendant Ghenappa urged that the 
properties which he held in mortgage were 
not liable as bis claim was prior. In the 
end a decree was passed substantially in 
favour of Venubai, but the lands mortgaged 
to Ghenappa were excluded from the pro* 
perties liable to contribute on the ground 
that the mortgages were effected during 
Pandurang’s life-time. The Court disallowed 
Dhondubai’s claim that the properties were 
given to her by Pandurang. This decree, 
which was made in October 1905, threw 
upon Venubai the obligation to pay Court- 
fees. 

Against this decree Dhondubai preferred 
an appeal to the District Couit, her main 
contention in that appeal being, as it had 
been in the trial Court, that she was the 
donee of the properties from Pandurang. 
The appeal remained pending for a long 
period of time, and the Pleader instructed 
by Dhondubai to conduct it was a 
gentleman named Mr. Natu. There is 
reason to suppose that about this time 
Govind and his two sons, Hanmaut and 
Shamji, were casting covetous eyes upon this 
property. It must also be noted that the 
property adjoined lands belonging to the 
opponent Deshpande, and there are clear 
indications that from an early date the exist¬ 
ence of this property had excited Desh- 
pande’s avarice. 

On the 2l8t December 1905 occurred the 
first series of overt transactions in this con¬ 
nection. They are instruments executed by 
Dhondubai in favour of Deshpaude. Ex¬ 


hibit 93 is a sale-deed of the undivided 
moiety of the Survey Numbers, while Ex¬ 
hibit 92 wa.s a self-liQuidating mortgage 
for a term of ten years, operating upon the 
other undivided moiety .of these lands. 
There was also an oral agreement made by 
Deshpande that he would conduct Dhondu- 
bai’s appeal and would see to the education 
of her sou. It is in our judgment clear upon 
the evidence either that no consideration or 
that a very fragmentary consideration 
passed from Deshpande in connection with 
these instruraenla. It is equally clear that 
the whole transaction was a hole and corner 
one, rushed tlirough with suspicious haste, 
and that the woman Dhondubai had no 
opportunity to obtain, and did not obtain, 
any independent legal advice. 

These matters later came to the knowledge 
of Shamji Govind, who was naturally anxious 
to defeat Deshpande; and it appeals that 
Dhondubai and her relatives soon began to 
realise the true effects of these Exhibits 
92 and 93. In these circumstances on 
tlie l'2bh May 1903, Deshpande passed an 

agreement in favour of Dhondubai's husband, 
Shesho Kulkarni, by which Deslipande, 
waiving some of the privileges reserved to 
him under Exhibits 92 and 93, agreed' 
to accept all liability for the expenses in¬ 
volved in bringing the laud under cultivation. 
The Government Pleader urges, and we think 
with accuracy, tliat this concession was made 
by Deshpande in order to remove the doubts 
and suspicions whicli had formed iu the 
minds of Dhondubai and her relatives, and 
to keep them quiet. 

Meanwhile in January 1903, Dhondubai’s 
sister Dwarkabai had died. Shamji, anxious, 
as we have said, to save the property from 
Deshpande, resorted to the second opponent 
Kanmadi and consulted him as to the best 
means of effecting this purpose. Kanmadi 
saw that the unmarried daughter would take 
to the exclusion of the married daughter, 
and, therefore, advised Shamji that if possible 
he should obtain a conveyance from Dwarka- 
bai’s relatives on her husband’s side. 
Shamji himself, however, did not take such 
a conveyance. But on the 29th November 
1908 tbe opponent Kanmadi himself takes 
a deed of this character from Dwarkabai’a 
husband, Bharmaji. The Govern.xent Pleader 
contends, and again we think with justice, 
that this was an attempt by Kanmadi to sup- 



532 


INDIAN OASES. 


government pleader f. ANNA., NARATAN DESHPANDE 

rtuf 7 ^- ..e-deed wpieteo 

property. In any event the mancenvre after- 

wards became known to Shamji, and on the 
let of December 1908, we have another set of 
transactions. By Exhibit 145 Kanmadi 
conveys an nndivided one-third of ttese 
lands to Shamji’s brother, Hanmant, and 

Dho “"^-Ihird to 

Dhondabai. The object of these transactions 
was in our opinion, to enlist the assistance 

afd .Dbondubai, without whose 

aid the title derived from Bharmaji would 

be UDcertaiQ and precarious. With their 

aid, however, Kanmadi was placed in a 

position of much strength which he pro- 

oeeded to use to the best advantage. He 

Dhondubai, Dhondubai’s husband and Shamji’ 

who ^ necember 1908, Dhondubai 

of consultinrher WeldeTwr “kf r^alp]''d 
to the Court to withdraw’ her aptill It 
application was allowed, and the parties beW 
satisfied returned to their homes. ^ 

to D^nH h^"^ December Kanmadi conveyed 
to Dhondubai, not the one-tbird which he 

mr^orth (see Exhibit 

f e®”™® ‘’’■y Exhibit 141 
Hanmant, the brother of Shamii «« j 

one.fourth of his one-third to n’houn^' 
husband Thus on the 23rd December ”l908 
Dhondubai 8 husband became entiMo^ t 
ondivided one-fouith of the pkplrty Thell 
devices came to the knowledge of Dech 
-b. lb., b. 

y anmadi He, therefore, approaches 

6th“If’V’“° “'^coGot, and on the 

6th of January 1£09 obtains from Bbarmaii 
nominally for a snm of Rs 1 Ono „ ’ 

purpose of seeing the value wS^^e pTrtitg 

5 ""“' 

Bb.,».n a., "-u'i: 

peaking an agreement between me 

Kanmadi, Pleader at Athni, whereL if 

agreed to get it decided that all those [an^ 
belonged to me a one and to apf ® 

.b„.., ..„d,d Av?: rs 

o h.s remuneration and costs for his acc^m 
p ishing the same I was to ghe him }th 
ol the said lands. But he got from me a 


[1913 


4 f Ai -- favour in 

slnlll t mie-repre- 

would • 

wllf an7 ^ ‘^““ducting the 

ZiTd , Dig that he 

ould have to mour. But within a few 

ays after the sale-deed was passed, he 

began to dispose of the said land by making 
aales etc. thereof in favour of others repre 

iTblinV f De"ce 

hlHf that was made 

me fully,”^' ^ that he deceived 

Thereafter Deshpande made attempts to 
get possession of the property by filing 

some of the tenants 

was f-'’*’®"®' '"'e-ened, and there 

Promise a com- 

filTIf- 'hat attempt failed, the 

and Delb these proceedings, 

and Deshpande and Kanmadi made common 

cause against Dhondabai and Shamji In 

Deshpande conveys an undivided half to 
Apte, a client of Kanmadi, while Kanmadi 

ns 5 

ml "tT seTh X”rch 

onth "f® foe registration 

bith tb ‘'’® 29th March, when 

at the re ' Pleaders were present 

Ihat ne fi ““/\°®®®- “"“t he noted 

neither of these documents describes 

any source of the transferor’s title ol gives 

any warranty of title. On the 2nd February 

1910 Deshpande files Saits Nos. 41 and 42 I 

Suit Ho Tu® recorded in 

j. ■ ^he parties were snbstantially 

tooo ^^® ‘tcfcodants including the 

fXr Shamji, big 

^tber Goviud. Dhoudubai, Kanmadi and 

Knlkarni in whose favour Kanmadi had 

conveyed the undivided moiety. The suits 

ere ultimately tried by the learned District 
Judge of Belganm who eubjected all the 
1 ence o very careful examination and 
wrote an exhaustive judgment showing that 

e had got to the bottom of the whole of 
he transactions which had occurred between 
the various parties. Dhondabai and Shamji 
defended themselves on the ground that 
h-xhibits 92 and 93 were obtained without 
consideration and under undue influence and 
were void. The District Judge found that 
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the fraud and undue influence which the 
defendant aet up had been proved and he 
consequently dismissed Deshpande's salts. 
Deshpande appealed to this Court, and the 
appeal was heard by our brother Chanda- 
varkar and one of us. It was ultimately 
dismissed, and this Court's judg'ments show 
that we accepted the District Judge’s find¬ 
ings of fact. It is important only to add 
that in the suit before the District Judge, 
Deshpande had to be virtually forced 
into the witness box by the District Judge 
himself. Kanraadi did not appear as a 
witness at all. 

Now as we are satisfied that the facta are 
as we have stated them to be, it appears to 
us to follow inevitably that as against the 
opponent Deshpande the following proposi¬ 
tions are made good; firsts that by fraud 
and undue influence and without the payment 
of any real consideration he took a conveyance 
to himself of valuable property from a Hindu 
lady who was in a position of peculiar 
helplessness, who was the adversary of his 
own client Venubai in the suit, and whose 
appeal was still pending; secoyidlj/, by so 
doing he in order to promote his own 
dishonest schemes placed his interests in 
direct conflict with the interests of his client, 
Venubai; and, thirdly, when his scheme was 
checked by Kanmadi, who was on his own 
account endeavouring to filch this property 
from the rightful claimants, he made common 
cause with Kanmadi, and the two together 
sought to support their position by further 

unreal transactions with some of the parties 
interested, 

Upon the same facts it appears that as 
against Kanmadi the following propositions 
are made good : first, that after he had been 
consulted as a Pleader by Shamji, he, either 
of his own motion or in collusion with 
Shamji, purported to purchase the property 
for himself, and to purchase under a title 
which conflicted with the title of Dhondubai, 
the mortgagor of his original client Ghenappa; 
seixndly, that in prosecution of this same 
dishonest scheme he prevailed upon this 
ignorant woman Dhondubai to withdraw her 
pending appeal without allowing her an 
opportunity to consult the Pleader whom she 
had engaged to conduct that appeal for her; 
thirdly, as an aggravation of the foregoing, 
he omitted to carry out even the paltry 

promises on the faith of which he had induced 

% ^ 


Dhondubai thus to sacrifice her own interests 
and, fourthly, he subsequently joined 
Deshpande in entering into a series of sham 
tranactions in order to conceal this fraud and 
retain their hold over the property. 

There is, in our opinion, only one redeeming 
feature in this case, and that is the expression 
of regret which the opponent Pleaders have 
instructed their legal advisers to make to 
this Court in the event of their legal defences 
proving unavailing. AVe were glad to hear 
this expression of regret which, we hope, is 
sincere, and we have allowed it to influence 
us in the measure of punishment which we 
feel our duty to inflict, \Ve must, however, 
bear in mind that it is the bounden duty of 
this Court to vindicate its own Sanads-, by 
that we mean, to take measures to prevent 
the abuse of that confidence which such Sauads 
inspire, especially among the less advanced 
classes in the Moffusil. This Court which 
is responsible for the issue of these Sanads 
is equally responsible for seeing that the 
position of dignity and influence thus con¬ 
ferred is not diverted to dishonest uses. Such 
dishonesty if practised in the Moffusil is 
usually of an especially reprehensible 
character, seeing that parties there are almost 
wholly dependent upon Pleaders for the 
protection of their instersts. It may be that 
the most powerful check against malpractices 
of this kind would lie in a healthy public 
opinion in the profession itself, and it may 
perhaps stimulate the formation or the de¬ 
velopment of Buchan opinion to reflect that 
the honourable profession of Pleaders has no 
worse enemies than those among its own 
members who are capable of stooping to 
dishonest or discreditable practices. Our 
order is that Deshpande’s certificate be 
suspended for a period of two years and that 
Kanmadi’s certificate be suspended for a 
period of one year. 

Oertificates suspended. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Ghiuinal Appeal No. 7 of 1912 
June 27, 1912 

Prate J. C., and 
Mr. Crouch, A. J. C. 

RAMCHAND PITAMBHARDAS— 

Accused—Appellant 

versus 

F w emperor—Prosecutor 

regularhj l<ept in the course of 
Effect oj method oj tceepiogiools-AccomiurT'T'- 

whom they belong person to 

The particular method, however of 

books may affect their value as evidence " 

The rule of evidence contained in section 133 v • 

denco .\ct and in sectinn 11.1 /J \ section iJ.3, Lvi. 
more than a direction to all m” nothing 

that a fact cannot be held proved® wi?hii .f 
of section if there he no'otlmr 1 nee of" 7“.“.'"'' 

the Statement Of an unreliable witne4 ‘ 

untm-thy 7c;:^it,^" eondomnedly law as wholly 

Mr. Teckchand, for llie Accused. 


JUDGMENT.—Appellant has been con 
victed of two severe offences under eection 
161 Indian Penal Code, and senlenced to 18 

of'’Rs%7oo7o “■'d a 6ne 

ot Ks. J,5U0 for each offence, and i„ de- 

fanl , SIX months’fnrlher rigorous imprison. 

ment the eubslantive sentences of imprison. 
meDt to ran concurrently, 

Mr. Teckchand, for appellant, has dealt 
6rst with the offence which forms the subject 
of the second charge. The prosecution alleged 
that appellant, being Mukhtiarkar oi Kandh 
kote, obtained and accepted from a eemindor 
lanokhan, an illegal gratification of Rs 100 
as consideration for doing an oflScial act viz 
inspecting tbesnrvey nnmbera in respect of 
which Panokhan had claimed remission. 

The facts of the case Aro u • a 

followsi-Pariokhan is owner of a^con^’l ““ 

able amount of land. For the cultivation 
of it he had formed a small c 

partnership consisting of himseirParn'"and 
Maidino; Parn having a five-aonas share 
Maidino 7.anna8 and PaiiokhAn j. ’ 

9. the 29th September 191^ Pati:rhrn 


‘o the acensed for 
remission in respect of 35 numbers (Exhibit 

aDDiic^r ® a second 

application in respect of 10 numbers (Exhibit 

W and on the 13th October a third appLa- 

.on in re,spect of 15 numbers (Exhibit 15) In 
Re ordinary course of official duty/ the 

h h/d 57 or by 

his head Munshi, inspected all the uumberf 
m respect of whicli remission was claTmed 

p ic:tro7 tT'" '>f«^f'--eivingthe ap.’ 

ocLlt sT 7/on three 

asked him Personally and 

asked him to inspect the lands; the answer 
and It has been ascertained from the ar 

=rV"SL.”'(.) - H 

finished the work by 10 or II j 

a Safurday, and the Isfc to 6th NAromb 

un the following dav thA 
fioate «Pd the necessary cerli- 

pSci'h'.;:;?,” 's.‘,’• 

very fnlltr b u- * corroborated 

who boi b^^ partners, Maidino and Paru 
who had been consulted throughout as tn thL 

payment, his son Kamalkhan an^ by Pan o 

and also by entries in the books of Maidino 

p-’s i-; 

been carefnlly analysed and assL'^sed by th^e^ 

tr -rS:. --k 

rk necessary to meet 

btLTfTsriur - 

theorieJ—suggests three alternative 

evidence, document- 
□ horned under pressure exerted, directly op 
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indirectly by Mohamed Ibrahim, the Deputy 
Collector of Kaudlikote. 

Secondly .—The entries may be true; but 
the oral evidence is false. 

Thirdly .—All the evidence except that of 
Pariokhan, may be true. Even if the part¬ 
nership had resolved to bribe the ’Slnkhtinr- 
kar, it does not follow that he really was 
bribed; Pariokhau may have retained the 
Rs. 100. 

It seems to us wholly improbable that 
Mohamed Ibrahim deliberately got false 
evidence created in order to ruin the accused 
and Mr. Teckchand does not go so far as to 
allege this. But he argues that Mohamed 
Ibrahim was extremely anxious to see a 
charge of bribery proved against accused 
and that some unknown subordinate, or 
zemindar^ from a desire to please Mohamed 
Ibrahim or from a belief that the otficer.s of 
Government generally desired a conviction, 
may have persuaded the several witnesses 
to make false entries and give false testi¬ 
mony. As is usual in criminal defences, 
enmity is alleged. In 1898 accused was 
Superintendent of Umarkote Jail, as well as 
Mukhtiarkar and ^lagistrate. A charge of 
escaping from custody was pending in his 
Court against one Jiand, who, meanwhile, 
had been sentenced to imprisonment for life 
on another charge. The accused, however, 
sent for Jiand in order to try him for the 
less offence, and while under his charge, 
Jiand escaped Accused was called on for 
an explanation, it being pointed out that it 
appeared wholly superfluous to send for a 
man undergoing a life sentence merely to 
try him for a comparatively trivial cfTence. 
Accused excused himself by throwing the 
blame on Sirdar Mohamad Tacub, then 
Deputy Collector of the Nara Valley, con¬ 
tending that DO instructions had been issued 
to the Public Prosecutor to withdraw the 
charge, accused, as Magistrate, was bound to 
proceed with it. We do not consider it 
probable that Mohamed Ibrahim could have 
been influenced by this trifling incident in 
his brother’s official career to the extent of 
countenancing an attempt to prove a false 
charge against the accused fourteen years 
afterwards. 

Nor does it seem to ns even possible that 
Mohamed Ibrahim could have arranged for 
so many witnesses to be tutored, and so 
ipany false entries to be written up. He 


took over the duties of Deputy Collector, 
Kandhkote, on the 15th November, and 
started on tour on the 24th. It was iu 
pursuance of special instructions from the 
Deputy Commissioner that he tested the 
remission work (Exhibit 5). On the 16th 
December he sent in reports (Exhibits 6 
and 7) giving full reasons for regarding 
the remission work of accused as "grossly 
unsatisfactory,” and for inferring that ‘‘he 
had not been clear-handed in the matter.’* 
On the 12th January accused submitted a 
long explanation (Exhibit 8). Betsveeu the 
8rd or 4th January and the 20th Mohamed 
Ibrahim was at Jacobabad in connection with 
the horse show. On the 27th January he 
had an interview with the Deputy Commis¬ 
sioner, Between the 5th and 17th February 
he was absent on 10 days’ leave. It is hinted 
by Mr. Teckchand that these 10 days were 
spent in getting up this false case, but there 
is absolutely nothing whatever to justify the 
accusation. On the 17th February he again 
had an interview with the Deputy Com¬ 
missioner, on the 18th February a very large 
number of R 15 ’ bcoks, including most 
of those exhibited, were seized under 
orders of the Deputy Comraissiooer. These 
books were examined; and as a result of 
the examiuatiou, Pariokhan and other 
witnesses were sent for and questioned. 
Mohamed Ibrahim had nothing whatever 
to do with this inquiry. His active work 
iu connection with the case appears to have 
ceased after sending in his reports. Orders 
for the prosecution of the accused were issued 
by the Deputy Commissioner. It svas not 
until after the books had been seized and 
Pariokhan and other witnesses examined, 
that it was even decided to institute a pro¬ 
secution and to base it on these two charges. 
While, therefore, we are satisfied th\t there 
is no good reason, whatever, to support that 
Mohamed Ibrahim concocted a false case 
against accused, we also consider that it is alto¬ 
gether improbable that any other psrson had 
the opportunity of doing so. It has not been 
established that any one had an adequate 
motive for taking such action. All the 
entries have been described in full detail in 
the judgment of the lower Court, and every 
objection taken by Mr. Teckchand has been 
there satisfactorily disposed of. Though tba 
books have been kept in the slovenly way 
common to Mofussil Banyae, there seeois qo 
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good reason to suppose that the entries relied 
on are false. What appears to be a co!.- 
elusive piece of evidence in favour of their 
genuineness was provided hy the defence who 
caUed for the production of Maidino’s 

2 o Exhibits 

23 and 26. These entrie.s are still relied on hy 

the defence They show that Rs. 75 was 

Ihelst^h^A*'^'"'’'"? p“ village on 

28th Assn and Rg. 5 were paid to Panjo 

Khoso on^ the 2 nd K,U to the debit of 

Pariokhan s lease. The entry of Rg. 75 rum 

thus:- lothedebitof the ‘Gumdeletero’ of 

viiw"” ‘I®®'’ ,‘>y l>im lo Pariokhan'g 

th f H f t-at he had hoped 

Ks. 75 and that the entry was, as it were a 
suspense entry. The defence rely on it a, not 
containing any mention of Pariokhan’s leases 
and on It not being in terms, debited to the 

partnership; but the book wag only a katcha 

r«numu and the entry appears"to u.rsueh 

as might well have been made under the 
oi^roumstanoes. We are then asked to believe 
that the prosecution starting with 

A ^0 ,1 village on the 28th 

Assu &ad that Rs 5 were paid to Panjo Rhoso 
for the partnership on the 2 nd ffutf, pro- 
needed to make false corresponding'entries 

^o^ufimaaud k/io^a of MaiHJtm 
(Exhibit 21 . Exhibit 22 Exhibits 23 and 24 
and Exhibit 27). in the dero 6 a«r/i kept by 

Ma.dino (K.hibi.s 31, 32, and 33), and in 

the rezh bandi of Paruraal (Exhibit do) In 
order to accomplish this, three sets of books 
must have been dealt with, all original 
entries must have been destroyed, a very 

arge number of pages re-written and fresh 

entries made. It is not suggested th» 
Pariokhan or ilaidino or Para had any interest 
whatever in falsely implicating the accused. 
The only possible theory is that overwhelming 
pressure was used by some high ofEcer to 
compel all to commit forgery and perjury 
but we cannot believe that such pressure 

The seobnd line of defence is based on an 

apparent inoonsisteucy between theentries and 

the evidence of Pariokhan. The 28th Assu 
according to Solar Calendar, which ilaidino 
and Pam observe corresponds with the 13th 
October and the 2nd Aotf with the 13th 
October. Taking the documentary evidence 
by Itself It would appear that immediately 


after the 3rd application for remission had 

een put in, Pariokhan arranged for a Rs 100 
to be at his disposal; that ilaidino commenced 

by grudgingly producing Rs. 7.3 on the 13th 
October and a ter a few days gave another 

by Pariokhau. He seems certain that he 
and his partners did not arrange for the 
payment, undl after his second visit to the 
Mukhtiarkar, on the 27th October. But he 

13 60 years old, and when he gave his 
evidence in the .Sessions Court, more than 
a year had elapsed since the events to which 
he was deposing had occurred. In his deposi- 

t.on before the Deputy Commissioner on the 
23rd February 1911 (Exhibit 17) it is not 
stated at what period the money was got ready 
for payment. Kamalkhan (Exhibit 18) eon 
of Pariokhan who deposited the money with 
Prau, and afterwards drew it out for pav 
ment to the MukMar, cannot say Tow 
long It remained withParu (line 110 ) 

Maid,no (Exhibit 20) seems not quite clear 
whether the money was got ready imme- 

d.a ely after the third application was pat 
!□ (see hoes 18-39). or after the subsequent 

Pariokhan had been two or three times to the 
•fas in “ 373 ^disappointed (line 

that the witness was confnsing the applica¬ 
tions made! to the Mukhtiarkor with the 
nnbseqnent visits. At line 471 he states- 
After I took away Rs. 75 from my village 
there took place a talk between me, Pam 
and Pariokhan that money should be paid 
to the M.,khharkar as other men were 
paying him. And lines 528-534 seem to 
make it clear that the money had been in 

readiness some days before Dawali and wag 
not pajd until after it. See also line 664- 
the Dewah came off some days after I 
had paid over the Rs. 7.5,1 cannot say 
how many days after.” Parn (Exhibit 34) 

s nnable to give the date on which he 
paid over the Rs. 95 and Rs. 7, for the Rs. 95 

at all, and the Rs. 7 was merely recorded on 
a board apparently with no date and not 
entered np until 27th PoA. There is nothing 
in hi 8 evidence inconsistent with the theory 

suggested by the entries, and adopted by 
the prosecution. 

suggests that Alohamed 
■Ibrahim or other person who was respoosi- 
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ble for getting up the case, wag misled by 
the Solar dates, and mistaking them for 
Lunar dates, conceived the idea of connecting 
the Rs. 95 and Rs 7 with a bribe to the 
accused. The 28th Amw according to the Lunar 
Calendar would be the 1st November and tlie 
2Qd Kati would be the 8th November. Had 
the Rs. 75 and the Rs. 26 been obtained from 
Maidino on these dates, then the Brst con¬ 
sultation as to bribing the Mtikhtiarhar 
would have been after Pariobkan’s third 
visit. But it is scarcely conceivable that 
the person responsible for engineering this 
extensive and successful conspiracy could 
have made so foolish an error as to consult 
a calendar nob in use in Kandhkote and 
its neighbourhood, and the theory of the 
defence is, we think, adequately met by 
pointing out that there is nothing which 
can fairly be termed a proved fact to 
support it. It is clear from the terras of the 
complaint that the complainant (Moharaed 
Ibrahim) was acquainted with tlie Solar 
Calendar; and at a very early stage of the 
pro.secution case the actual date of paying the 
Rs. 100 to the accused had beet) ascertained by 
comparing an entry in Paru’s book dated 25th 
Kati (Solar Calendar) with the correspond¬ 
ing English date in the accused’s diary. 

Mr. Teckcliand has argued that none of 
the book-entries were properly admitted in 
evidence, inasmuch as the books were not 
regularly kept in the course of business. 
He appears to support the view that unless 
books are kept in accordance with the 
most apporved, or at any rate an approved 
method, they should not be admitted under 
section 34, Evidence Act. But books are 
regularly kept in the course of business,” 
if they are kept in pursuance of some con¬ 
tinuous and uniform practice in the current 
routine of the business of the particular 
person to whom they belong, lb has been 
established that Maidino kept a katcha 
roznama in which all moneys received and 
paid out were always entered, that all 
such entries were, from time to time, trans¬ 
ferred to the pacca roznama and the hhata, 
and that all entries relative to Pariokhan’s 
lease were written up also in the dero bandi. 
This is quite suiGcieut to satisfy us that 
the books were regularly kept. That entries 
in the pacca roznama and katcha were nob 
made until after some weeks, that the pages 
were not regularly numbered or indexed, 


and that the ca^h-book was not balanced 
daily, are all matters that go to affect the 
value of the books on evidence, but which 
do not touch the question of their admis¬ 
sibility. We are satisfied that there is 
sufficient regularity and interdependence in 
the various accounts to make the interpola¬ 
tion of false entries difficult and dangerous. 

It has also been earnestly contended that 
Pariokhau is an accomplice, and that there 
should be no conviction based on his 
evidence unless corroborated. Cases have 
been cited which seem almost to support 
the proposition that no person charged with 
taking a bribe can be legally proved guilty. 
But the rule of evidence contained in section 
133, Evidence Act, and in section 114 (5) 
amounts to nothing more than a direction, to 
all Judges and Magistrates that a factcannot 
reasonably be held proved, within the mean¬ 
ing of section 3, if there be no other evidence 
of it than the s!at.m6ub of an unreliaole 
witness. But all accomplices are not condemn¬ 
ed by the law as wholly unworthy of credit; 
and where, as in the present case, a bribe 
was practically extorted, it is possible for 
tliose paying it to be credible witnesses in 
spile of their being technically accomplices. 
And where a fact is deposed to by credible 
witnesses, tlie Court is justified in believing 
it to be true. Iti this ease we have further 
strong corroboration in the books of account 
in the evidence of Panjo, arid in the fact 
tliat the Mnkhitarkar inspected fhe land 
the day after the alleged payment was 
made. 

Lastly \i is urged lhat Pariokhan may have 
received the money but yet may not Ijave 
paid it to the Mnkhtiarkar. On this point, 
we consider that the lower Court’s estimate 
of Parinkhan’s evidence is correct. The 
whole amount was brought into account 
when Maidino and Paru settled up and 
they, at any rate, must have been fully 
satisfied that Pariokhan had nob misappro¬ 
priated the money. No good reason has 
been alleged for supposing that this aged 
and, apparently respectable zemindar should 
head a conspiracy to ruin a Mukhtiarkar 
against whom he had no grudge. The record 
discloses nothing from which it could be 
inferred that any witness was pressed to give 
evidence. 

In the case which forms the subject of 
the other charge it is alleged that Dilavesb 
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made four applications for remission on the 
14th March 1910; that on some date not 

accased and 

asKed him to come and inspect the lands; 
that accused came the next day to inspect 

some neighbouring lands and in the evening 

of that day Dilavesh called on him and paid 
him Rs. 60. On the following day the 20th 
March 1910, accused irf^ected the lands 
and that evening Dilavesh again called on 
him and paid a second Ks. 60. It is alle^-ed 
that unless the first 60 had been plid 
accused would not have inspected the 

numbers and that unless the second GO had 
been paid, the remission certificate would 
not or might not have been granted. The 
evidence consists of the depositions of 
Dilavesh (Exhibit 37) and the Banya Suka. 
Suku also produces entries in his books 
The case seems a very simple and a very 
clear one. Mr. Teckchand impugns the 
evidence on the following grounds;—(1) 
Dilavesh’s account of the interviews with hia 
Banyu partners, differs from thatofSukn. (2) 

It is not clear when or where Dilavesh first 
visited the MukhthrJar. (3) The entries in 
the books are unsatisfactory and unreliable. 

The only important point in which 
Dilavesh and Suku differ is as to the pre- 
sence of the other Hindu partners at 
the c^rsullations leading up to the payment, 
and when the money was given to Dilavesh! 
But the obvious explanation appears to be 
that Suku was anxious to keep his partners 
out of the case. No Banya cares to give 
evidence agaiist a Hindu official if he can 
possibly avoid it. Had the case been a false 
one, Dilavesh would certainly have been 
tutored to give a story consistent with Sukus 
Dilavesh states that he first visited the 
Mukhtiarkar 2 ii Kandhkote and that the day 
following the Mxikhtiarkar came to see 
Pariokhan’s lands. It is known that these 
lands were inspected on the 19fch March and 
that the Mukhtiarkar not at Kandhkote 
on the 18th. Dilavesh is clearly in error. 
But he gave his evidence on the 16th De-' 
cember 1911,21 months after the events 
deposed to, and it may well be that be had 
forgotten where he had seen the UukhHarkar, 
Suku states that when he first gave the 
money to Dilavesh, he made a note on 
a kocha paper, that a day or two later 
Dilavesh came to him and gave the 
details, which were duly recorded. At 
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that time his kacha khariro was not with 
him, and it was not until If months or 
more afterwards that the entries were 
transcribed into it. (Exhibit 43). The 
entries were afterwards transferred to 
prcM klmriro. (Exhibit 44). Exhibit 43 

^ and the one below it 

the Mil. Mr. Teckchand has commented 

on the absence of the date as being 

snspioious, bat wo can see nothig more 

than a careless omission. The pacca khariro 

was not one of the books originally seized 

by the Police, but was sent for after the 

inquiry before the Committing Magistrate 

had commenced, so that if the case be 

a fa se one it could not have beeu a part 

of he evidence relied on by the pro- 

aeoution. A peculiarity of the books is 

that successive entries sometimes bear 

successive dates for a certain number of 

day.s only an entry of much earlier date 

eing suddenly interpolated ; this, in turn, 

being followed by a series of entries of 

successive dates. Suku has explained the 

system at ooii.siderable length. Each partner 

goes out on tour from time to time, and on 

his return ho enters up all transactious of 

his tour in proper order of date. We do 

not consider that this peculiar practice 

which seems to have beeu consistently 

followed, detracts materially from the value 

of the entries as evidence. The two books 

put in seem to have been regularly kept—all 

payments and receipts being eventually en- 

ered in them in the ordinary routine. V7e 

see no reason for disbelieving either Dila- 
vesh or Suku. 

Mr. Tekchand has, we feel conSdent, 
urged every argument that could possibly 
be put forward on behalf of appellant, and 

If, m this judgment., every point has not 
boen discussed; it is becau.se it has been 
a ready adequately dealt with in the com- 
plete and very careful judgment of the 
ower Court. We find it impossible to hold 
that there is any reasonable doubt as to 
the guilt of the accused on either charge, 
and the conviction in each case must bo 

Mr. Tekchand has asked for remission 
ot sentence on the ground that appellant 
13 an old man who has hitherto borne a 
good character, and who will, by the bare 
act of cooyiction, be very severely punished. 
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Bat tbe offence is a very serious one, and 
the punishment must be such as to serve as 
an effective deterrent. We consider that 
any less severe sentence than that which 
the lower Court has passed would be in¬ 
effectual. 

M We conBrm the convictions and sen¬ 
tences, and order the appellant to be arrested. 

Convictions confirmed. 


CALCUTTA HIGH COURT. 
Ordinary Original Civil Sqlt No. 261 

OP 1913. 

April 7, 1913, 

Present: — Mr. Justice Imam. 

KETRA MONI D ASI— Plainfifk 

versus 

SHAMAL DHONE DUTT— Defendant. 

Contempt — Cominent/t on pending caseA—Intentlon o/ 
offender to be conudered — Pre-possess or prejudice minds 
of person—Prepidice trial—Intention to preserve honour 
being discussed in pnj}ers before Judgment, 

Coinmonts on cases peiuUn" or allocations against 
parties to suits that are pending, if published, amount 
to contempt on tlie ])art of the oJTomler. But it would 
not be riglit to lose siglit of the intention by wliicli a 
person giving publicity to a matter whicli is tlio sub¬ 
ject of the charge of contempt, is actuated. 

Duncan v. Sparling, 10 T. L. R. 353, relied upon. 

The plaintiff in this case is tlio ilaughter of the 
defendant. SIio instituted a sui^ against liim for the 
recovery of certain luopertioa left by her mother. 
On the day after the suit was instituted there 
appeared in two newspapers a paragraph ir. each with 
a sensational heading “Suituguinstan Attorney” wliich 
made reference to some of the allegations set out in 
the plaint. Tho defendant who is an old Attorney 
replied by two letters addressed to the Editor 
of tho two newspapers being only anxious to preserve 
his honour being discussed in tlio papers before a 
judicial declaration had been made by a competent 
Court. On tho statements contained in those two 
letter.s, an application has been founded for proceed¬ 
ings for contempt against him: 

Held, that as tho intention of tiio defendant was not 
to pre-possess orprojudico tho mind of any person in 
reforonco to the matter in dispute, and as the publi¬ 
cations in question do no' tend to prejudice a trial 
tho date of which is not yet fi.xed and which is very 
distant, tho defendant was not guilty of contempt. 

Standard Newspaper Limited, In re, ‘Times” of the 
20th January 19(i7, p. 13, followed. 

Motion. 

This is a Rule calling on the defendant to 
show cau8e![wby bej^Bbould npfc be committed 


to Jail for contempt for making certain 
allegations and charges made and contained 
in two separate letters appearing in the 
‘Bengali” and the “Indian Daily News” over 
his signature. 

The plaintiff is a daughter of the defend¬ 
ant. The suit has been instituted for the 
recovery of certain properties left by the 
plaintiff’s mother in the hands of the defend- 
ant in trust for the plaintiff and her sister. 
The suit was instituted on March 10th, 1913, 
and on the next day there appeared in the 
newspapers mentioned above a paragraph in 
each with seinsational heading “Suit against 
aii^ Attorney.” The paragraph ran thus; — 
Suit against an Attorney. 

At the High Court on Monday, before the 
Master, a suit was hied by Bubu Kumar 
Kiishna Dutt, Attorney-at-law, on behalf 
of Sreemutty Khetter Money Dassee, 
daughter of Babu Shamul Dhone Dutt, an 
Attorney, for recovery of pioperties left by 
her mother in the iiands of Babu Shamul 
Dhone Dutt in trust for her and her sister. 
It was alleged that Babu Shamul Dhone Dutt 
turned her out without accounting to her of 
the trust estate in his hands.” 

After this sensational paragraph had 
appeared in the papers, the defendant replied 
by tsvo ielter.s addressed to the Editors of the 
newspapers. The letters were published in 
tho said newspaper-son March 2l8t, 1913 
and ran thus: — 

“Suit against an Attorney. 

To 

The EDITOR. 

The Indian Daily News, 

Sir, 

With reference to the publication appear¬ 
ing in your issue of the 11th day of March 
instant, headed ‘'Suit against an Attonery” in 
which it is stated that Babu K. K. Dutt, an 
Attorney, filed a plaint against me on behalf 
of ray daughter, Srimati Khetter Moni Dassi, 
who, it is alleged, was turned out by me 
without my having accounted for the trust 
propertieft of her mother in my hands, I beg 
to inform you that the said suit is a false 
and malicious suit instituted by persons svho 
bear ill feeling towards me and also of other 
designing persons with ulterior motives. 
The pi-esent suit is utterly false and ground-^ 
less. Yours, etc. 

Shamal Dhone Dutt.” 

On the statements contained in thoae'twp 
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letters, this application has been founded for 
proceedings for contempt against him 

Messrs. P. R. Das and P. K. Ohuckerbutti 
in support of the Rule, 

Messrs. N. Sircar, 0. 0. Ohose and 

B. N. Bose, showed cause. 

JUDGMENT.— This is a Rule calling on 

XT defendant in Suit 

No. 261 of 1913, to show cause why he 

should not be committed to the custody of 
the Superintendent of the Presidency Juil 
for contempt, for making certain allegations 
and charges made and contained in two 
separate letters appearing in the “Bengali” 
and the Indian Daily News” ne.vspapers 
over his signature and why he should not 
pay to the plaintiff her costa of and 
incidental to tliis application. The peti 
tioner, Sreeraati Khetra Moni Dassi, is a 
da,uehter of the respondent and lias in¬ 
stituted a suit against him for the recovery 
of certain properties left by her mother 
in the hands of Baba Shamul Dhone Dutt 
in trust for her and her sister. The suit 
was instituted on the 10th March 1913 
and on the 11th March there appeared in 
papers the Bengal.” and the “Indian 
D^ily Neiv,s a paragraph in each with 

a sensational heading “Suit against an 
Attorney . Phis paragraph had reference 
to the .nst.'nt.on of the suit and made 
reference to some of the allegations set out 

IjK ’■^spondent, Babu 

bhamul Dhone Dutt, is an Attorney of this 

Court and has been such since the year 

1870. He describes himself as a very old 

man and as having practically retired 

from the practice of his profession. No- 

thing against the character of the respondent 

has been alleged so far as his reputation 

10 his profession is concerned. After this 

sensational paragraph had appeared in the 

papers the respondent replied by two letters 

addressed ^to the Editors of the “Bengali” 

and the Indian Daily News” and it is 

on the statements contained in those two 

letters that the application in this Court 

has been founded for proceedings for can 

tempt against him. Mr. Das appearing 

m support of the Rule has referred to several 

cases of authority that establish that 

comments on cases pending or allegations 

against parties to suits that are pending if 

published, amount to contempt on the 

part of the otfender. No one can deny 
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the eonndnese of the Rule that has been 
enunicated on this subject by the enormous 
number of cases that the reports can 
famish us, But it could not be right to 
ose sight of the intention by which a 
person giving publicity to a matter which 
B the subject of the charge of contempt is 
ac nated. The case o{ Duncan v. Sparling 
Ul, 1.1 which two learned Judges Mathew, J., 
and Gave, J., expressed their concurrent 
opinion, IS a sufficient authority for the 
proposition that the intention of the person 
g'riog currency to a statement has to be 

of Babu Shamul Dhone Dutt had been to 
Pre-posse.ss or prejudice the minds of any 

there" ‘he matter in dispute, 

>ere con d be no question as to liis guilt. 

IS qnite true that in matters of such 

contempt as the one now alleged wo have 

got 0 see whether the pnblicatiou tends to 

Ind rh/'K of 

the argued by Mr. Das that 

.on^enr. 'otters in qnes- 

Ind in i V" ' 0 '’“''’ P'-^iodice a fair trial 

Bkelv 1 O' ''“0‘ioe, and it is 

i^ely to occasion, loss to the plaintiff of 

on Ten 7 u '’ove to bs examined 

^hei Tu ’T'' ”“0 ‘“'■‘her urges 

hat although the actual trial may be at 

me distant date from now, nevertheless 

the miscel aneons application may be made 

isTi’ke ‘•’0 Pehlieation in question 

.3 likely or at least fends to cause prejudice 

the defendant. I must, therefore, exLine 

ofhis respondent in the light 

of hie intentions as also in the light of 

DeIunT'’"hk T-*'’0 “f d“^‘i“e. 

Dealing with h.s intention first it is quite 

ffito P f 00''®'' h*‘''e rushed 

fo»r 00 ‘f he had not been inflaenoed by 

rroTf,' apprehensions as to his 

Tranb r “f eeosational para- 

facT the “ ‘h“ papers lu 

fact, the respondent in his letters to the 

two newspapers starts by making a refer- 

by "tho° already been pablished 

y hose two papers in conoectiou with 

thna T® ^ satisfied from 

letters of his that there was no 

or either pre-possess 

reffir ° minds of any persons in 

referencs to the matter in dispute. As 

G) 10 T. U R. 3q3. 
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regards the other question of his conduct 
to prejudice the course of justice, the case 
lUx parte the Standard Newspaper Ltd. (2) 
is sufficient to absolve the respondent from 
a charge of contempt. In that case Mr. 
Justice Darling sitting with Mr. Justice 
Phillimore, held the view which I am dis* 
posed to adopt in this case, that is, that the 
publications in question do not tend to 
prejudice a trial, the date of which is not 
yet 6xed and which, undoubtedly, is a very 
distant one from now. The Rule in tliis 
case was granted on an application which 
did not disclose the fact that the para* 
graphs in each of the two newspapers 
had appeared with a sensational heading 
and which was enough in it.self to frighten 
an old man who was only anxious to 
preserve his honour being discussed in the 
papers before a judicial declaration had 
been made by a competent Court. 1 am 
not prepared to take such a serious view 
of the conduct of the respondent as I am 
asked to take by the petitioner. It is quite 
possible that the respondent has come very 
near the line but in ray view he hns 
not transgressed that line inasmuch as 
the motive was not to create a favourable 
impression in his favour for the ad¬ 
vantage of his case nor do I think there 
is any apprehension that his letters tend to 
prejudice a fair trial. The Rule, therefore, 
is discharged. Parties to bear their re¬ 
spective costs. 

Rule discharged. 

(2) “Times” of the 20th Januaay 1907, p. 13. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 58 op 1913. 

April 10, 1913. 

Present'. —Justice Sir Richard Harington, 
Bart., and Mr. Justice Coxe. 
BASANTA KUMARI DASI— Second 

Party—Petitioner 
versus 

MOHESH CHANDRA LAHA— First 
Party—Opposite Party. 

Criminal Procedxire Code (Act V of 1898J, s. 145 — 
Joint family—Property belonging to joint family — 
Exclusive possession of memho—Jurisdiction of Magis. 
tratc—Title to possessiony joint or separate, foreign to 
inquiry. 


The question whether the parties have a joint title 
to the lauil, is one wliicli tlic Magistrate cannot in¬ 
vestigate nu'ler section 145 of the Criminal Proeednro 
Code. Tlie only qno.'ition for him is wliethor either 
party has actual possession, and if he liinls that one 
party lias actual possession of a detinod area, and tlio 
other party has not, he can make an order irrespec¬ 
tive of the titles of tlic parties. 

Co-aliarers in an (‘state may by express or tacit 
arrangement be eaeli separately in actual possession 
of specified and decnarcatOil portions of the ostatti. 
In that case tlu're is iiottiing to prevent the appli¬ 
cation of section 145. 

When property is found as a fact to be, not con- 
strnctivolv. but actually in the joint possession of tlio 
jiarties, the section cannot apply, lint if it is found 
that one co-sharer is in actual possession and tho 
other is not, the Magistrate may make an order 
under section 145. 

Makhan Lai liny v. Bnrada Kanfa Roy, 11 C. W, X, 
512; 5 Cr. L. explained. 

Rule against the order of the Deputy 
Magistrate of Dacca, dated December 2, 
1912, declaring the fir.st party under section 
146 of the Criminal Procedure Code to be 
entitled to possession of the tsvo disputed 
plots until evicted therefrom in due course 
of law. 

Babus linrendn Nnraijm .U/^/erand Dhudeo 
Chf.ndra Rcy, for the Petitioner. 

Mr. P. L. Roy, Counsel, Babus Atulya 
Charan Bose and Ramani Mohan Ghatterjce, 
for the Opposite Party. 

JUDGMENT. 

Harington, J. —This Rule was issuedab the 
instance of the 2Dd party in a proceeding 
under section 145 calling upon the District 
Magistrate and the opposite party to show 
cause why the order made under that section 
should not be set aside having regard to the 
case of Makhan Lai Roy v. Baroda Kama 

Roy (0. 

The facts are that the first and second party 
are members of the same family and reside 
in the ijmali family dwelling house each 
occupying a specific portion of the house. 

The dispute which has given rise to a 
likelihood of a breach of the peace relates to 
two plots Nos. 1 and 2 which are wibhiu the 
premises, and are bounded as shown in the 
proceedings. 

Each party claims to be in posses.sion of 
the plots in dispute to the exclusion of the 
other. 

For the petitioner it is contended, ou the 
authority of Makhan Lai Roy's case (1), that 

(1) 11 C. W. N. 512; 5 Cr. L. J. 296. 
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It is a fallacy, therefore, to say that sab- 

*k ^ 1 1 A - 


as the land is iimalt no order can be made 
under section 145. 

For the respondent it is argaed that an 

order can be made’ under the section if it be 

found that either party is in actual possession 

of the disputed plots, whether the land is 
ijmali or not. 

The case relied on by the petitioner was 
one which related to a dispute as to some 
huts which had been erected on land in the 
joint possession of the parties. The huts 
had been recently built: the judgment can 
be supported on the ground that the Court 
has found that the huts were built on land 
which was not in the exclusive possession of 
either party. If that be so and the huts 
were not in possession of either party to the 
exclusion of the other the order under section 
145 could not be made. 

I am not prepared to hold that the decision 
involves the wider proposition contended for 
by the learned V^akil for the petitioner. No 
doubt, there are expressions in the judgment 
which support the proposition but it is not 
necessary as a ground for the decision. 

The learned Vakil argued that the section 


wasonly applicable where the partUa had ‘‘-e -b,ect lo di 

conflicting titles to the land in 11'. . T Possible decide 


conflicting titles to the land in dispute, and 
that sub-section (6) providing that the 
party in possession was to retain possession 
until evicted in due course of law was con¬ 
clusive to show that no order could be made 
when the parties to the dispute were jointly 
entitled to the land as one joint tenant 
could not evict another; the party out cf 
possession, therefore, would be for ever 
debarred from getting possession of the land 
to which he was entitled jointly with the 
other party. 

In my opinion this argument is a fallacious 
one. No doubt, the party out of possession 
could not maintain ejectment against his 
co-owner in possession. 

If he sued claiming a declaration of his 
title and joint possession, and obtained a 
decree, he would not under that decree be 
able to evict the other party. 

_ But if he sued for partition, established his 
title to a share of the property in dispute, got 
his share partitioned by metes and bounds 
and adjudged to him that would, in my 
opinion, amount to an eviction of the other 
party in due course of law from that portion 
of the lands in dispute to which the plaintiff 
was found entitled. 


section (6) makes it impossible to apply 
section 14 d incases where the parties are 
jointly entitled to the land beeanse a joint 
owner ont of possession cannot evict a joint 
owner in possession. He can evict him from 
h.s share of the lands not by a snit in eject- 
naent but a suit for partition, 

I am disposed to think ’that sab-seotion 
(61 was pnrposely drafted as it is so as to 

make It impossible for a joint owner ont of 

possession to gat pnt i„ under a decree 
giving him joint posse.ssion, as such a pro¬ 
ceeding would most probably bring about the 

very breach of the peace which section 145 
18 designed to prevent. 

On reading the terms of section 145 I 
think It IS clear that the question whether 
toe parties have a title to possession jointly 
or have a title to possession separately cannot 
be considered. Under sab-section (1) the 
.lagistrate is to c.all on the parties to pat in 
their claim as respects the fact of actual 
possession and the Magistrate, “without 
leference (o the claims of such parties to a 
right to possess the snbiect in diepnte" 


,1 - Mcw'luo whs* 

ther any and which of the parties was at the 

date of the order in such possession of the 
said subject . 

“Such possession" can only mean the 
sectirn -f-red to in snb- 

The question for the Magistrate is, there- 
fore, actual possession and actual possession 

only 00 sharers in an estate may by 
eipress or tacit arrangement be each 
separately m actual possession of specided 

portions of the estate. 

What IS there then to prevent the appli- 

cation of the section? 

How can the question whether the land 
13 ijmah or partitioned affect the question 
who 13 in actual possession of it? Take a 
hypothetical case; supposed, and B. are 
jointly entitled to possession of a defined plot 
o groun -4. alleges he is in possession to 
the exclusion of B. B, alleges he is in posses- 

\r entitled to joint possession: 

It the Magistrate finds that both A. and B. 

are a^ctually enjoying the joint possession to 
which they are entitled then, of coarse, he 
cannot make an order under section 145 in 
favour of one against the other but if he finds 
that one is in actual possession and the other 
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not in possession, I cannot see why he should 
not make an order under section 145. There 
is nothinj? in the form of the order given in 
Schedule V, Form XXII, rendering it in¬ 
applicable. 

In short, in my view, the question whether 
the parties have a joint title to the land is 
one which the Magistrate cannot investigate 
under section 145. The only question for 
him is whether either party has actual 
possession and if he finds that one party has 
actual possession of a defined area, and the 
other party has not, he can make an order 
irrespective of the titles of the parties. 

In my opinion, therefore, the circumstance 
that tlie lands were limali does not affect the 
case. 

There is another reason why this ground 
should not be allowed to prevail. The 
objection was not taken by the petitioner at 
the outset. 

Having alleged an exclusive possession, 
and acquiesced in the hearing of the case on 
that footing he cannot now be heard to 
say that the whole proceedings were bad 
because the land is ijinali. 

But notwithstanding ray view on the 
points argued 1 felt at first some difficulty in 
maintaining the order. The Magistrate has 
contrived to word it in such a way as to look 
as though he had considered title to posses¬ 
sion instead of actual possession. 

But a perusal of the body of the judgment 
shows that he directed his mind to the fact 
of actual possession he finds in express 
terms actual possession and that is sufficient, 
notwithstanding the somewhat unfortunate 
wording of the last paragraph. 

The Magistrate’s attention is directed 
to Schedule V, Form XXII, which shows 
how an order ought to run. 

The Rule must be discharged. 

CoxE, J.—This was a Rule to show cause 
why an order under section 145, Criminal 
Procedure Code, should not be set aside having 
regard to the decisions in the case of 
Makhan Lai Roy v. Baroda Kanta Roy (1). 

So far as the facts alone are concern¬ 
ed this case and the case cited seem to me 
indistinguishable. In both cases it was 
common ground between the parties and it 
was found by the Magistrate that the lands 
in dispute were not in the joint possession 
of the patties. In both cases, however, it 
was found that the land in dispute be> 


longed to the family dwelling house of the 
parties and in the case cited the learned 
Judge held tiiat section 145 did not apply 
to such a case. Perhaps 1 may say as 
one of the Judges tliat issued this Rule, 
that we granted it in order tliat the case 
cited might be carefully re-considered. Its 
importance is beyond question as no pro¬ 
perty i.s so apt to occasion a hreacli of 
the peace as the property of an undivided 
or incompletely divided farail}’. 

Now I fully agree that when property is 
found as a fact to be, not constructively but 
actually in the joint possession of the 
parties, the section cannot apply. An order 
for joint possession would obviously rather 
encourage than prevent a breach of the 
peace. But when it is found that the 
property as a fact is not actually in joint 
possession it appears to me immaterial 
whether the parties have a joint title to 
it or not. The case cited, however, can, in 
my opinion be distinguished hecanse the 
learned Judges in that ca.se found dis¬ 
tinctly that the parties were in joint 
possession. Speaking with the utmost res¬ 
pect 1 cannot agree that this Court was 
entitled under tlie Charter to arrive at 
that finditrg in opposition to the finding of 
fact of the Magistrate and the pleadings 
of the parlies or indeed in opposition to 
tlie finding of tlie Magi.strate alone. But 
having arived at that finding the rest of 
the decision was inevitable. 

It has been argued that the use of the 
word ’ evicted” in the last sub-section of 
section 145 and of the word “ousted” in 
Form XXil shows that the section was not 
intended to apply to properly to which 
the parties had a joint title inasmuch 
as in such a case the remedy of the 
defeated party would be a suit not for 
eviction but for joint possession. My learned 
brother has pointed out that this does not 
necessarily follow and has explained the 
introduction of the word evicted ” into 
the section. Unless this explanation is 
accepted it appears to me that use of the 
words “evicted” and ousted” must be a 
mere oversight in drafting. It must be 
admitted that so slight a slip might be 
made. On the other hand it is inconceiv¬ 
able that the Legislature really intended to 
exclude from the operation of section 145 
the very property which is most prolific 
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of disputes leading to a breach of th 
peace. 

i 1 agree, therefore, to discharge the Rale. 

Rule discharged. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Applications Nos. 69 

AND 70 OP 1912. 

Jnly 9, 1912. 

rresent:—^\r. Pratt, J. C., and 
Mr. Cronch, A. J. C. 

EMPEROR—Pkosecdtor 

versus 

l^dusammat JAMAL KHATUN— -Applicant 

AND 

EMPEROR— Prosecutor 

versus 

Musammot KHATIJAN —Applicant 

Crxmiml Procedxtre Code (Act VoflSdS) xi, 20 ^ 
U2,SGG—Accused exempted from personal appearanre 
-Appearanre by Pleaderperformance of all 
acts—oection to be liberQUy exercised. 

Section 205 of the Criminal Procedure Code 
of 1898 allows the accused to appear by Pleader and 
such appearance involves the performance of all’acts 
which devolve upon the accused in the course of the 
trial, such as answering the examination by the Court 
under section 342, or pleading, or refusing to plead to 
the charge under section 255 of the Code. 

The discretion under section 205 of the* Code is ono 
that should be liberally exercised in the Province of 
Sind, 


Emperor v. Mahomed, 4 Ind. Cas. 1152: 3 S 
167; 11 Cr. L. J. 197, referred to. 

Application for revision against the 

of the Resident Magistrate, Matli. 


h. K, 
order 


Mr. Lalchaud Hasamal, for the Appli 
cants. 


The Public Prosecutor, for the Crown. 
JUDGMENT.—This is an application 

for revision of an order made by the 
Resident Magistrate, ilatli, requiring under 
section 205 ( 2 ), Criminal Procedure Code, 
the personal attendance of two parda- 
nashin ladies who have been accused of 
an offence under section 493, Indian Penal 
Code. 


The Magistrate’s predecessor had made 
an order exempting these accused from 
personal attendance—but at the close of 
the case for the prosecution, the Magistrate 
considered that he was bound to enforce 
their personal attendance in order to 
examine them under section 342. Now 
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e admittedly the examination of the accused 
’Jy Court under section 342 (1) is im. 
perat.ve. But we are of opinion that 
when an order under section 205 has been 
made the provisions of this section are 
complied with when the Pleader for the 
defence is examined on behalf of his client. 
Section 205 allows the accused to appear 
y Pleader and such appearance involves 
the performance of all aefs which devolve 
upon the accused in the course of the trial 
such as answering the examination by the 
Court under section 342 or pleading or re- 
fusing to plead to the charge under section 
255. The terms of section 363 ( 2 ) support 
this view for it contemplates rhe absence of 
the accused up to the stage of judgment 
and even after that stage where the judg¬ 
ment is one of acquittal or one awarding 
a sentence of fine. Again the form of sum- 

mens to an accused, Schedule V, Prom 
1 , runs as follows.*— 

“Whereas your attendance is nece.«sary 
to answer to a charge of . . . you are 

^ person or by 

eader. This implies that the Pleader 
who appears represents the accused for the 
purpose of answering to the charge and 
this would include answering questions put 

by the Magistrate on the case made out by 
the prosecution. 

As a matter of law, therefore, there was 

no neoess.ty for the Magistrate to insist 

on the personal attendance of the accused 

ladi s for the purpose of their examination 

or plea, for his discretion to permit them to 

appear by Pleader continued. As the 

Magistrate was under a mistaken view of the 

aw on this point we reverse his order and 

leave it open to him to make suoh other 

order as regards the attendance of the 

accused as may .seem expedient to him. 

We would, however, invite his attention to 

what was .said in the case of Emperor y. 

MaWi (l) for It was there pointed out 

that the discretion under section 205 is one 

that should be liberally exercised in this 
t roviDce, 

W ±jr.A n .a Order reversed. 

4 Ind. Caa. 1162; 3 S. L. R. 167; 11 Cr. L. J. 197. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No, .S969 of 1910. 

February 2S, 1913. 

Present: —Mr. Justice D. Chatterjee and 
Mr. Justice N. Chatterjea. 

KAMAL DHARl THAKDR — Plaintiff 

—Appellant 
versus 

^riaharaja Sir RAMESHWAR SINGH 
BAHADUR — Defendant—Respondent. 

Bengal Tenancy {Vlll of 1885), Sch. Ill, Art. 3— 
Limitation, apecUd^Di^pos^esmion by landlord not art* 
ing as such but as auction-purchaser—Dispossession by 
Mole landlord and co-sharer landlord, if difference beticeen 
— Dispossesf.ion by delivery of possession by Court — 
Dispossession to be othenvise than in due course of Imv. 

Tlie special limitation provided in Aiticlo 3, 
Schedule III of tlio Bengal Tenancy Act does not 
apply to tho case of an occupancy raiyaf who is 
dispossessed from his holdiii" by his landlord, not 
actiu" as landlord but in his character or capacity 
of auction-purchaser. 

Abhoy Churn Mookerjee v. Shaik Titu, 2 C. W. X. 
175; Brojo Kishore Mahnpatra v. Sarasivati Dassi, d C. 
W. N. 333 and ilahomed Khalil v. Ilarendra Xath 
Bhattacharya, 5 C. L. J. 050, relied upon. 

It would make no difference in principle whetlier 
tlie purchaser is a co-sharer landlord or the sole 
landlord or tho entire body of landlords. 

Tho special limitation is applicable as much to a 
dispossession by a co-sharer landlord, as to disposses¬ 
sion by a sole landlord or entire body of landlords. 

Annada Sundari Chandalini v. Kebul Ham Changa, 
7 C. \V. N. 542, relied upon. 

Tho dispossession effected by tho act of delivery of 
possession by the Court is not “dispossession” by tho 
landlord witliin themeaninprof Article 3, Schedule 111, 
of tho Bengal Tenancy Act, which contemplates a 
dispossession by the landlord by taking tho law into 
his own hands and otherwise than in <luo course 
of law. 

Aminuddin Munshi v. Ulfutunnissa Dibi, 3 Ind. 
Cas. 315; 13 C. W. N. lOS; 9 C. L. J. 131, distingu- 
ished. 

Appeal from the decree of the District 
Judge of Darbhanga, dated April 19t.h, 1910 
reversing that of the Muusif of Samastipur 
dated, July 29th, 1909. 

Babu Kulwcint Sahny, for the Appellant. 

Babus Ham Gharan ^litra and Jogendra 
Nath Mu^herjeef for the Respondent. 

JUDGMENT.—The plaintiff, a minor, 
sued for confirmation of possession, and in 
the alternative for recovery of possession of 
30 and odd highns of kasht land, on a declara¬ 
tion that the decree obtained by the de¬ 
fendant No. 1 in a suit for rent, in respect 
of the said lands, and the proceeding in 
execution whereof, the lands were sold and 
purchased by the defendant No. I (which 
were subsequently settled by him with the 


defendant No. 2) were fraudulent and in¬ 
operative against him. 

The Court of first instance found that the 
amlas of the defendant No. 1 kept the plaint¬ 
iff, who was the defendant in the rent suit, 
and his mother in complete ignorance of the 
suit, that the written statement said to have 
been filed on his behalf in the said suit by 
his mother bad not been filed by her, and 
that the rent decree which was tainted by 
fraud and the sale held in execution thereof 
were invalid. It held, however, that the 
plaintiff was out of possession since the de¬ 
fendant No. 1 obtained delivery of possession 
on purchasing the lands, and accordingly 
gave a decree for possession of the same. 

On appeal the learned District Judge held 
that the plaintiff having been dispossessed 
on the 30th April 1904, when the delivery 
of possession was effected and the suit having 
been brought on the 13th July 1903, the 
suit was barred by the special limitation of 
two years under Article 3, Schedule Ill, of the 
Bengal Tenancy Act, and on the merits, 
holding that there was nothing to justify a 
finding that deliberate fraud had been com¬ 
mitted, set aside the decree of the Munaif 
and dismissed the suit. The plaintiff has 
appealed to this Court. 

The first point to be determined is whe¬ 
ther the special limitation provided in the 
Bengal Tenancy Act applies to the suit, for 
if it does not apply, the suit will uot be 
barred apart from any other consideration, 
as the plaintiff is still a minor. The Munsif 
found that the plaintiff was dispossessed by 
the dakhaldekani and that finding has been 
accepted by the learned District Judge. 
The question, therefore, is whether the dakhaU 
dehani (delivery of possession) to the de¬ 
fendant No. 1 by which the plaintiff was put 
out of possession, constitutes dispossession 
by the landlord. We are of opinion that it 
does not, and for two reasons. The iirst is, 
that although the defendant No. I is the 
landlord, he obtained possession not as a 
landlord, but as a purchaser at a sale held 
in execution of a decree It has been held 
in several cases in this Court that the special 
limitation does not apply to a case where 
an occupancy ryot is dispossessed from his 
holding by his landlord, not acting as land¬ 
lord but in his character as auction-pur¬ 
chaser. See Abhoy Churn Moo'ceerje^ v. 
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much applicable to » f as 

co-sharer landlord as t by a 

sole landlord or enHre hor‘’Tr'°" 

See .dnaorfa Sun,inn ChnnZin! Z'ZlZ 
ram Chauffa (4). The reason of decision of 
be three cases cited above is that the I f 

SH 5 'E«¥^ 

poeseBmon is delivered to the landlord (wht 

we are of opinion that the ^• 

possession effected by the actor delivery of 

poBsession by the Court is nnf ^ ^ 

Articles, Sedufe iS the'UengTl T 

ut he sets up posaefsion through the inter' 

;:rion"brwhtr'the’^:irs'^'‘-- - 

ifndl'V' T ^°"''t and’Therthe 

landlord gets into possession by a process of 

the Court, we do not think it is an act of 

d„possess.on by the landlord, withir^ l°e 

ntean.ng of the Article, which cntenlplates 

a dispossession by the landlord by taking 

he law roto his own hands and otherwise 
than m due courae of law. 'erwjse 

Reliance was placed on behalf of the res- 
pendents ,n the case of Aminuddin Munshi v 
Wfutunm^sa Bxh (5). There the purchaser 
at a sale in execution of a landlord’s decree 
for rent dispossessed the plaintiffs who were 
some of the heirs of the tenant and who bad 
not been made parties to the rent suit. In 
that case, it was found that the dispossession 


(1) 2C. W. N. 175. 

(2) 6 C. W. K 333. 

(3; 5 C. L. J. 650. 

(4) 7 C. W. X. 542. 

^6) 3 Ind. Cas. 3J5; 13 C. W. N. 108; 9 C L J I 3 i 
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he impliedly undertook to recognise the' 

S'd^tf r- f' T =a"t Itt 

•rdwr^hirtrua^r rrrta^d^'^^ 

Zo2t -'^■•eement :: 

have Purcha.srdThe'‘lanT“r?ftreL“'‘'- 
testing defendant must be held Kr. 

c.. ^ - 

p."b», “li: E" «'P”~..ip. b, .b, 

by process nf n ^ ^ possession 

oppoLd to thi l“'’‘ “’"P ‘'’® is 

in whict. r ®ited above 

special limitlttn'^dTefnef^p^y" wheZ tt 

SHtalsa 

m«y be .airtn n be 

lord bv thA ^ collusion with the land- 

sa e None 72 ‘0® 

ofth judgment, and the principle 

of the said rulings does not appearhave 

reZeCrnv'H^" 

pectfully dissent from the view taken in 
that case and follow the principle of the 
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decisions to which we have referred. We 
accordingly hold that the special limitation 
of two years prescribed by Article 3, Sche¬ 
dule HI, of the Bengal Tenancy Act does not 
apply to the present case and as the plaintiff 
is still a minor, the suit is not barred hy 
limitation. 

We are also of opinion that the learned 
District Judge has not arrived at proper 
findings on the merits of the case. This was 
probably because the learned Judge thought 
the question of limitation was fatal to the 
case. At the outset, the learned Judge is 
in error in stating that the Muusif liad laid 
the onus too heavily on the appellant 
(defendant), bat the Munsif relied on the 
evidence for the plaintiff and the circum¬ 
stances of the case, and does not appear to 
have placed the onus upon tlie defendants. 
Then the Judge says that the onus which 
lay upon the plaintiff has riob been dis¬ 
charged by the mere deposition of his 
mother. Her mere deposition might not be 
sufficient, but the Munsif relied up>n otlier 
faots and circumstances as well which have 
not been considered at all by tlie Appellate 
Court. Lastly the learned Judge has not 
arrived at a positive finding that the svritten 
statement was not filed by the plaintiff’s 
mother or that the decree was nob obtained 
by fraud or that the proceedings in execution 
thereof were not invalid—matters upon 
which the Munsif came to clear findings in 
favour of the plaintiff. We think the case has 
not been properly tried on the merits by the 
lower Appellate Court, and that the case 
must go back to that Court The decree of 
the lower Appellate Court is accordingly set 
aside and the case is remanded to that Court 
for a re-heaiing of the appeal on the merits 
and for disposal according to law. Costa 
to abide the result. 

Appeal allowed ; Case remanded. 


NAGPUa JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. .323 op 1912. 
January 17, 1913. 

Present: — Sir Henry Drake-Brockman, Kt., 

J. C. 

HAS HAM KHAN —Plaintiff—Appkllant 

versus 

Musammat S.AWITRI — Dependant— 

Respondent. 

Practice — Mortga<je .suit—Plaintiff making perMix in 
pO!iiiC!i$ion of martgagol prnpertg defendant ivith repre¬ 
sentative of )norfga'jor — It- prescnfaitve not nppearing^ 
<)ttier I''f<'ndaiit pleading sati-farfion of <lebt — Satisfac¬ 
tion proved — Plaintiff estopped from urging that other 
defendant had no right to redeem—Xo decree could be 
against represrntative. 

Ill u suit for foreclosure of a mortgage the plaintiff 
joiuo«l the cultivator in possession of tlio property 
mortgaged with the representative of the mortgagor 
clofendant. Tlio representative did not put in 
appearance, but the otlier defendant pleaded 
satisfaction of the mortgage-debt by tlio mortgagor. 
Tho Court ot first instance decided that the debt had 
been satislied: 

Held, (1) that the plaintiff having made the culti¬ 
vator a party with tho obvious intention of securing a 
foreclosure ilecreo against him also, could not bo al- 
lo’.ved in appeal to allege in contradiction of his as¬ 
sumption at tlie trial, that the jierson in actual posses¬ 
sion hail no interest or right to redeem; 

(2) that in face of tho finding that tho mortgagor 
had himself paid off tho mortgago-rlobt, no docreo 
could bo passed on tho mortgago oven against tho 
representative of tho mortgagor who did not put in a 
defence. 

SecJuJ appeal against the decree of the 
Divisional Judge, Nagpur Division, dated the 
29fch April 1912, confirming that of the Sub¬ 
ordinate Judge, Wardha, dated tho 20tli 
September 1911. 

JUDGMENT.—The appellant is assignee 
of a mortgage He sued for foreclosure of 
the mortgaged property, an absolute occu¬ 
pancy holding, joining as defendants the 
tenant and another person whom he described 
as wnhitdar (cultivator in possession). The 
tenant, a woman, put in no appearance, but 
the other defendant pleaded satisfaction of 
the mortgage-debt by the mortgagor, deceased 
husband of the female defendant. Both 
the Courts below have held that the debt 
was satisfied. In the lower Appellate Court 
the plaintiff urged that the male defendant 
bad no right to redeem and should not have 
been joined as a party, but this contention 
has been overruled on the ground that 
the plaintiff’s conduct amounted to an 
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«d™eir° right to 

pressed in second appeal is 

emare hT'V passed against 

female defendant who did not contest the 

ela.m the other defendant being discharged 

as he faded to prove any interest in the 

ants posi ,on .t,s perfectly clear that he 

wdhont’e- as uninterested 

without g ving him an opportunity to prove 

an interest. The appellant made that defend- 

selr"' intention of 

securing a foreclosure decree against him also 

effect of his own act by merely alleging in 
con radict'on of his assumption at the trial 

ritl t to Po^^easion has no 

t77l *o save the 

he occupier of the land and having tXn 

f'^'^our the 

see ‘*’0 result: 

see Sham Chand v. Dova Moyee (1) In 

Dfiiirm Dur v. Masammat Shama 

Soondm Debu. (2) Lord Campbell laM 

>t down as a safe maxim for a Court 
whfcriT ak objection 

which if taken might have been cured and 

Shall not be taken m the Court of Appeal No 
doubt, the lower Appellate Court might in'this 

7 an7:/7T'."'' T- - ‘o tlie'exisXce 

f an interest m the male defendant but 
Sr Tlf Pf - in 

Sr it ’ r Procedure 

any duty 

upon that Court to take such a course The 
pleadings contain no indication that the 

occup.er e possession was other than lawful 

^peir ‘o 

The CourU below having found that the 
mortgagor b.mself paid off the mortgage- 
debt, I am unable to understand upon what 
principle a decree should be passed on the 
mortgage against the female defendant who 
did not put m a defence. As was held in 

b^d si .r n, ' (3) it would 

be distinctly illogical to 6nd in one and the 
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same decree that as against one defendant 
nothing was due and as against the other 
that nothing had been paid. There was 

X n I’ff’' '^y ‘''P tenant and the 

plaintiff was bound to prove his claim against 

t t I % 

"itl'the lower 
tfor!lX ‘hat the claim to 

dismissed without notice to the respondent! 

*4ppefj/ diamissed. 


OArjOurrA high court. 

bRcosD Civil Appeal No. 32()1 op 1910 

April 23. 191-3. 

Present-.^-^U. Ja.stice Chapman and 
Mr. Justice Mullick 

MANMOHINI DASSr-P£,MNTiFP- 

Appellant 


(1) 9 \v. R. 338. 

Eng.Hep7L^- ® ,8 

(3) 25 A. 159; A. VV. N. (1902) 218- 


V6TSUS 

ADWAITA MAITI and oTHSBs-DtyGNDAms 

Tnl.U • r> .- respondents. 

JJS. 1793 

of-Coilectoy to cntir 

Registration of hklZrn^ o/^- 

pnetor of exigence at laWierai—F 

Act ot 1872), s. 13 ^^^^^^f^ce^Evidence 

Eeg7a“o7.4lx 

pHance ^ith the rlnui. 1® ^Merajdar in com- 
The Collector, ifowevor omitted information. 

nitt‘"oe 

Collect;raJe'showinl%r^^^^ ‘n the 

taken together with the lon^ ^ registered. 
rajdar without parent 

dence of his f?ood e.i- 

promi:to7of‘"„“ 

iuHera;, althouo-h nnf K- the existence of a 

of the estate ac'a revenue Ta^e^'is *^ 

the decree of the Sab-Judge 
f MidDapur, dated August 25th, 1910, affirm- 

L ^1 Mansif of that place, dated 

September 27th, 1909. 

Pabus ifaidyi f^ath Dutt ^nd Mohini Nath 
Bo^.for (he Appellant, 

abas Jogendra Ohandra Ohose&ud Scitenira 
■ ^ukherjee^ for the Respondents. _^ 
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JUDGMENT.—The plaintiff i.s an auctioa- 
parchaser at a revenue sale and sues to lake 
possession of 11 bighas of land which the 
defendants claim to be their valid lakheraj 
tenure. 

Both the Munaif and the Subordinate 
Judgfe have found that the defendants have 
made out their case. The suit has, there¬ 
fore, been dismissed. 

The plaintiff appeals. 

The lower Appellate Court finds as a fact 
that the lahheraj set up by tlie defendants was 
registered under tlie provisions of Regulation 
XIX. of 1793. The extract marked E.xhibit 
Q taken from a register kept in the 
Midnapur Collectorate since 1784 makes 
this quite clear. But the learned Vakil 
for the appellant urges that this is not the 
register contemplated by section 29 of Regula- 
tion XIX and, therefore, no valid 
lakheraj has been proved. We are unable 
to accept this argument. The lakherajdar 
has in thi© case complied with the require¬ 
ments of section 24 of the Regulation and 
supplied the information called for. The 
omission on the part of the Collector to enter 
that information in a register inscribed, 
paged and signed in the precise manner 
required by section 29 could not under any 
cirourcstances deprive the lakhera)<lar of 
his title. There is nothing in the Regula* 
tion to justify the view that the only method 
of proving a lakh^.raj grant is by an entry in 
the Periodical Register described in section 
29. On the contrary section 28 expre.ssly 
negatives this view. Moreover, the learned 
bubordinate Judge, as we read his judgment, 
firds that the register from which Exhibit 
Q has been extracted, contains ail the inform¬ 
ation required for the "Periodical Register” 
and that though not bearing the iu.«icription 
directed by section 29 it is in fact a Register 
prepared under the provisions of that section. 
We accept this view. The defects brought 
to our notice in regard to Exhibit Q are of 
a trivial and formal nature. 

But even if it were conceded that no register 
has been prepared in the ^Midnapur District 
under section 29 the entry in Exhibit Q taken 
together with the long possession of the 
defendants without payment of rent would be 
good evidence of their lakheraj title. 

Then there is an entry on a Road Cess 
Return in which a former proprietor of the 
estate admitted the existence of the lakheraj. 


Although not binding on the plaintiff this 
enrtj' is evidence under section 13 of the 
Indian Evidence Act. 

On behalf of the respondents we are asked 
to take into consideration Exhibit A 
which purports to be a aanad given by the 
Superintendents of the "Bare Jamui Duftar” 
!<ferred to in section 48 of the Regulation 
but we agree witli the learned Subordinate 
Judge that it has not been satisfactorily proved 
that the grant was made or confirmed by 
any sucli Superintendent. But the learned 
Subordinate Judge upon a consideration 
of the whole case has come to the conclusion 
that the defendants have discharged the onus 
placed on them. We tliiiik liis decision is 
right and dismiss the appeal with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civit, Appeat. No. 39 of 1912. 

December 23. 1912. 

Present: — Mr. Drake-Brockraau, J. C. 

RAM CHANDRA — Defendant — 

Appellant 

versus 

TATYA — Plaintiff—Respondent. 

Contmct Art (IX oj 1K72), s.»'. 201, 207— Tennina¬ 
tion of agent'H Laiubardar n.'tinij a.s agent 

oj the i>roi>ru'tanj body—Inipcrjcct partition of village 
does not tennin'itc lainbartlar’s agency. 

A acting as agcnit for tho propriotary 

body of the village, sued a defaulting tenant for 
arrears of rent, and obtained a decree. Tinmediately 
afterwards, an imperfect partition of the village 
came into force. There was no change, however, 
in tho olfico of lambardar: 

Held, that tho Ininhnrdar was compotout to oxoonte 

tho decree. 

In tho absence of any of the circumstances 
which terminate an agency as laid down in section 
201 of tho Contract Act and of evidence of conducb 
implying revocation or renunciation, under section 
207 thereof, the more coming into force of an 
imporfecc partition does not terminate tho 
himtrtrd'zr’.i authority to act as agent of tho village 
proprietors. 

Secjnd appeal against the decree of the 
District Judge, Wardha. dated the 25bh 
August 1911, confirming that of the Junior 
Mucsif, Hinganghat, dated the 13th May 
1911. 

Mr. M. B. Kinkhede, fo the Appellant. 



550 


INDIAN CASES. 


RAM CHANDRA V. TATTA. 

‘''’® t^espondent, 

out of —This second appeal arises 

_ut of a suit for possession of 6eld No. 43'2 

ordinary holding of Waman, father of the 
present appellant, Ramchandra. Waman did 

‘'’® aerricultnral years 
the^ '*^'1'^ 1906-07 and was sued for 
the arrears by Janki Bai, the la,nhar,Urin, 

itig as agent for the proprietary body 

consisting of herself and Tanba, brother of 

the present respondents. A decree was 
obtained on the 9th May 1902 and im- 
mediately afterwards an imperfect partition 

or the village came into force by virtue 
o which field No. 43/2 fell into 'ranbal 
P0«r. Janki Bai, however, conducted the 

execution proceedings as she had conducted 

the suit, and eventnally Waman waq 

on the 8th February 1903 as provided by 
section 8o, Central Provinces Tenancy Act 

Waman and Tanba are both dead Uni: 
Ram'h“ ^i“age. 

that^^f!' ^’’“'■t was 

the field ‘•e.let 

z.";" 

luent uid not put an end to fhia • • i 
tenancy. The Court of first instancTdTd 

bot\®^° considering that 

both parties had accepted the eipni-m ^ 

litigation was commenced having ratified'the 
l-jnbarJanns action in the ejectmtt pro! 

Medinga. In first appeal the laa j 
DpW J.d,. d,.l. ,i,d 

i.ZZ./rz/z.rT.;'. r*■" 

of the rent for the years for wh' u 
Bai was the lambardarin. By the 
Janki Bai did not cease To 
in the decree which was for arrears of 

the years for which she was thn 7 

.... „ a. wi .ZZ'/ZS* 

she was quite competent to annlv f 1 
ment of the tenant. The decree 

transferred to plaintiffs’father («c)onT 

of partition by operation of U„ coonut 
was for the rent of the years prior to parti! 
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lion. .Tanki Bai had obtained it in her 
capacity of fu/niardun and was entitled to 
execute it in the same capacity by ejectment 
ot the tenant. I, therefore, hold that 
ejectment of Waman by Janki Bai was 
perfectly legal and had the effect of determin- 
Waman’s tenancy and that as the fields 
of Waman have fallen in the pat/i of the plaint. 

■ Its they were entitled to maintain this snit 

tor the ejectment of Wawan on the ground 

that he had no interest left in the fields and 
was a mere trespasser.” 

The position assigned by the appellant to 
Janki Bai after partition is that of a mere 
transferee of a money claim to the arrears, 
isuch a transferee would doubtless not be 
entitled to eject the defaulting tenant. 
Ihis view, however, leaves entirely oat of 
acoonnt the fact that Janki Bai sued and 
executed her decree as agent of the pro- 
pnetary body. The appellant has to show 
that this agency terminated on the imperfect 
partition coming into force. No snch termi- 

nation was pleaded in the Uoart of first 
instance. The circumstances which termi- 
nate an agency are laid down in section 201, 
Indian Contract Act, to be; — 

(1) the principal revoking his authority; 

0 agent renounoing the business of 
tne agency; 

plete* ^^3*0633 of the agency being com- 

the principal or the agent 
(1) of o°3ound mind; 

insolvent ^ being adjudicated an 

none of these conditions obtain- 
ed here as a result of the partition. Janki 

dYon l<iinhardarin and took out 

who could hardly have been 
Ps-^'fitioa raising no objection, 
rnl« Pitting in no claim under 

XYir 0*' rnle 10 (1), Order 

£ Procedure Code, on the strength 

landlords. Under 
Indian Contract Act, 
ranauciation of an agent's 
of ^ implied in the coaJuct 

hflr ^ PJ’incipal or agent respectively, bat 
is ^ conduct on the part of both as 

fcheo^^ ®Doed by the record supports the 
for agency continued at any rate 

tens f ^ Purposes of proceedings against 
n a who were judgment-debtors in respect 

arrears of rent aoorued das before the 
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Xdtenan Chelfi v. Xnchinr, 3 Ind. Ca?. 701; 83 

M. 102; G M. L. T. 313; 20 M. L. J. 20, relied upon. 


partition. And continuauco in such cases 
obviously serves the convenience cf all con¬ 
cerned: the judgment-debtor is in no way 
precluded from enforcing the rights con¬ 
ferred on liini by section 8^, Tenancy Act, 
while co-sharers other tlian tlje himbtirdnr 
are spared the trouble of acquainting tliem- 
selves with the details of proceedings which 
their customaiy represntative has already 
brought almost to completion, lutliecase 
of ex-partners after a dissolution it is this con¬ 
sideration of convenience which led to the 
enactment of section 26):!, Indian Contract 
Act, and section 38 of the English Partner¬ 
ship Act, 1890 (53 and 51 Viet. c. 39); see 
Butchart v. Dresser (1) and Jn re Bourne (2). 
Under those provisions tlie authority of each 
partner to bind the firm continues notwitli- 
standing the dissolution so far as may be 
necessary to wind-up the affairs of the 
partnership, while the English statute 
expressly confers power to complete transac¬ 
tions begun but unhnished at the time of tlie 
dissolution. 

For these reasons I concur in the conclu¬ 
sion reached by tlie lower Appellate Court. 
The appeal accordingly fails and is dismissed 
with costs. In the Courts below costs will be 
paid as already ordered. 

Appeal (lismisse'l. 

(1) 102 R. R. 2G3; 4 De G. M. & G. 542; 1 W. R. 
178; 10 Haro 453; 43 Eng. Rep. G19. 

(2) (190G) 75 E. J.Ch. 779: 2 Ch. 427; 54 W. R. 
659; 95 L. T. 131. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 151 of 1911. 

April 9, 1913. 

iWesent :—Sir Lawrence Jenkins, K.r., 
Chief Justice, and Mr. H. N. Roy. 

AlIBICA CHARAN SHER KAIBARTA 

—Plaintiff—Appellant 

versus 

SRINATH DUTTA—Defendant- 

Respondent. 

Civil Procedure Code {Act XIV of 1882), «, 375 — 
Comproriiise—Subject oj clnim—Proceeding of Court — 
Registration—Stamp duty—Registration Act {III of 
1877), «. 17. 

Whan a solenamah rotors to the subject of tho 
olaitn, it becomes when recorded a proceeding of the 
Court and does not require registration or stamp 
duty. 


Appeal from the decree of the Additional 
Sub-Judge of Khulna, dated September 30th, 
1910, affirming that of the Second Munsif of 
Khulna, dated December 4tb, 1909. 

Babu Jadn I^aih Kaujilul, for the Appel¬ 
lant. 

Babus yJtl Mndhnb Bose n.nd Arnbica Charan 
Das, for the Respondent. 

JUDGMENT. 

Jenkins, C. J. —This second appeal arises 
out of a suit for rent. The contesting defend¬ 
ants are the tenants, and the question is 
wlietlier the plaintitf has a title to this rent. 
There are certain pro forma defendants, and 
they, undoubtedly, were at one time the 
immediate landlords of the pre«eut tenant 
defendants. It is tlie plaintitVs case that 
these proforrni defendants created a k.r.eini 
manrusi interest in his favour which still 
exists. If that be so then the plaintiff’s 
title to recover this rent is made out. The 
proforma defendants admit that they did 
create this interest, and that it still exists: 
but the contesting defeudaiits contend that 
tliis is not proved, and in support of this 
view point to section 107 of the Transfer 
of Property Act, and section 17 of the Regis¬ 
tration Act. By way of answer to this the 
plaintiff relies on a decree which he declares 
embodies the transaction that created this 
\zaemi mnurusi interest. Nor is he alone in 
tl is, because the pro forma defendants join in 
this contention, and indeed are co-appellants 
with him from the decree of dismissal by the 
lower Appellate Court. 

The contesting defendants, on the other 
hand, maintain that the transaction was nob 
embodied in the decree and that section 375 
of the Code of Civil Procedure of 1882 
prevents its inclusion in the decree. 

Now, the question whether or not this 
arrangement was embodied in the decree is 
a matter of construction. The decree has 
been read to us in the vernacular and has 
been translated to us in English, and I 
think it is a fair view of that decree to say 
that it does embody the transaction; and 
in 80 saying 1 find that I am in close accord 
with what was determined iu similar oir 
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cumatances by the Madras High Court 
in Natesan Ghetti v. Vengu Nachiar (1). 

The next question is whether section 375 
of the Code of 1882 furnishes any answer to 
tt'is.^ It is said that this arrangement is 
outside the permissible scope of the decrees 
in view of the terras of that section. But 
here again we derive assistance from the 
Madras decision and the authorities to 
which the learned Judges in that case refer, 
and I would accordingly hold that the com- 
promise related to the suit and its subject- 
matter. In this view of the compromise and 
the decree in accordance therewith, section 
107 of the Transfer of Property Act and 
section 17 of the Registration Act afford no 
answer to the plaintiff’s claim, and in support 
of this conclusion it will suffice again to refer 

to the Madras decision and the authority 
there cited. 

For these reasons, I am of opinion, that the 
plaintiff in this case has established his 
kaernr: maurust interest, and is thus entitled 
to sue the tenant defendants successfully for 
the rent that is claimed in this suit. 

The result is that, in my opinion, the decree 
of the lower Appellate Court is erroneous 
and there should have been a decree passed 
in the plaintiff’s favour. We must reverse 
the decree of the lower Appellate Court, and 
pass a decree in the plaintiff’s favour for 
Rs. 21-4 with costs throughout. The 
decretal amount will bear interest at 6 per 
cent, per annum, from this date. 

Rot, J. —I concur with my Lord in the 
judgment he has pronounced, and I am of 
opinion, that the solenamah produced in the 
case is admissible in evidence, and the 
solenamah establishes the plaintiff’s title to the 
land and right to receive rent from the 
tenant defendants. I think it is indisputable 
that when a solenamah refers to the subject 
of the claim, it becomes a proceeding of the 
Court and does not require registration or 
stamp duty. The law lays down that the 
terms shall be recorded. That means that the 
solenamah becomes a proceeding of the Court. 

Appeal allowed. 

(1) 3 Ind. Cas. 701; 33 M. 102; 6 M. L.T. 318- 20 M 

L. J. 20. 


XAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 171 op 1912. 

January 19, 1913. 

Present’. —Mr. Hallifax, Offig. A. J. 0. 
RAZA HUSSAIN —Dependant—Appellant 


SHIOSAHAI —Plaintiff—Respondent. 
Civil Procedure Code {Act V of 1908), s. 2 ^—Suit 

remanded to be tried again by the first Court—Power of 
District Judge to transfer it to his own file. 

Where an Appellate Court remands a suit for fresh 
decision on tho merits by the Cour t which first decided 
it, tho District Judge is competent, under section 24 

of the Code of Civil Procedure, 1903, to transfer the 

suit to lus own file and decide it. 

Sita Ram V. }{auni Dulaiya, 21 A. 230; A. W. N. 
(1899) 38, distinguished. 


Second appeal against the decree of the Divi¬ 
sional Judge, Jubbulpore Division, dated the 
11th January 1912, confirming that of 
the District Judge, Jubbulpore, dated the 8th 
May 1911. 


llr. P. S, Kotwal^ for the Appellant. 

Sir Bipn Krishna Bose and Mr. J. 0. Ghosh, 
for the Respondent. 

JUDGMENT.—This suit was tried 
originally by Mr. Haidar Ali, Subordinate 
Judge of Jubbulpore. His characteristically 
absurd and improper judgment was set 
aside by the Divisional Judge on appeal, 
and the suit was remanded for a fresh 
decision on the merits. On this the District 
Judge transferred it to his own file and 
proceeded to hear and decide it. The first 
ground taken in second appeal is that he had 
no power to do this after the Divisional Judge 
had ordered that it should be tried again in 
the Court which first decided it. Reliance is 
placed on the ruliug of Sita Bam v. Nauni 
Dulaiya (1), which was also cited in the lower 
Appellate Court. That, as the learned Divi¬ 
sional Judge has pointedout, is easily distingu¬ 
ishable by the fact that there the suit was 
remanded to the Court of the District Judge, 
who thereupon transferred it to that of a 
Subordinate Judge. 

There are also other points of differentiation. 
In Siia Barn’s case (1), the District Judge in the 
first instance decided the suit on a preliminary 
point and there was no reason why be should 
^t try it out on the merits. Here Mr. 
Haidar Ali had heard the evidence and had 
adjudicated on it once, in a most unsatis¬ 
factory manner and one which showed that 


H) 21 A. 230; A. W. N. (1899) 38. 
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he held the views he expressed very strongly, 
and it was obviously undesirable that he 
should decide the suit again. Again Z?am’s 
case (1) was originally instituted in the Court 
of the Subordinate Judge and taken by the 
District Judge on his own file in the preli¬ 
minary stages. The learned Judges were of 
opinion that section 25 of the old Civil Pro¬ 
cedure Code was not applicable to the case, 
but even if it were, the District Judge’s 
power of transfer had been exhausted when 
the suit was originally withdrawn from the 
Court of the Subordinate Judge. Here the 
transfer was the first in the case and the 
District Judge acted under the much wider 
powers given to him by section 24 of the 
Civil Procedure Code now in force. Another 
objection which might have been, but was 
apparently not, taken to the transfer in Sita 
Ravils case (1) was that the appeal from the 
Subordinate Judge’s decree lay to the Court 
of the District Judge and was actually heard 
by him. I am not inclined to think that the 
learned Judges attempted to lay down even 
so broad a principle as that section 25 of the 
old Civil Procedure Code had no application 
to a case remanded under section 562 of that 
Code. If they did I am, with all respect, 
unable to follow them, and I prefer the 
exactly contrary view expressed by the High 
Court of Calcutta in Tarucknath v. Gonree 
Ohurn (2). In any case, even if section 25 of 
the old Code did not authorise the withdrawal 
of the suit, section 24 of the present Code 
most certainly does. 

[The rest of the judgment is immaterial for tho 
purposes of this report.— E<1.] 

(2) 3 W. R. 147. 


CALCUTTA HIGH COURT. 

Civil Role No. 234 of 1913. 

April 14. 1913. 

Present: —Mr. Justice N. Chatterjea and 
Mr, Jutsice Newbould. 

HARI LAL— Petitioner 

versus 

PRYAG RAM— Opposite Partv. 

Appeal-^Temporary injunction—Whether appeal lies 
against order refusing temporary injunction — 
Procedure Code {Act V of O. XXXlSy r. 1, 

0. XWf/, r. (1) (r). 

An appeal lies against an order refusing to graut 
a temporary injunction. 


Rule against the order of the District 
Judge of Gya, dated February 2l3t, 1913. 

Baba Surendra Nath Qhoihal, for the Peti¬ 
tioner. 

Babus Umak'ili Mukherjee and SudJi'ingshu, 
Sekhiu Muhherjee, for the Opposite Party. 

JUDGMENT.—The question for decision 
in this Rule is whetiier an appeal lies against 
an order refusing a temporary injunction. 

Order XLIiI, lule 1 (r), provides for an 
appeal against an order under rule 1 of 
Order XXXIX, Order XXXIX, rule 1, lays 
down that the (-ourt may by order grant a 
temporary injunction. Now .section 588, 
clause 24, of the old Code (Act XIV of 1852) 
gave an appeal against oi'ders under section 
492 and section 492 laid down that the Court 
may by order graut a temporary injunction 
or refuse suclr injunction. The words or 
refuse such injunction” have been omitted 
from Order XXXIX, rule 1, of the present 
Code, and it is contended for the oppo.site 
party, that as Order XLIII, rule 1, provides 
for an appeal, only against an order under 
Order XXXlX, rule 1, and as the only order 
mentioned in Order XXXlX, rule 1, is an 
order granting an injunction an appeal lies 
only against an order granting an injunction 
and not against an order refusing it. 

But although the words “or refuse such 
injunction” have beeu omitted from Order 
XXXIX, rule 1, there can be no doubt that 
the Court has the power to refuse an injunc¬ 
tion. Order XXXlX, rule L merely lays 
down under what circumstances the Court 
may by order grant a temporary injunction. 
It cannot be said that the only order which 
can be passed by the Court is an order 
granting an injunction. 

The Court “may” grant, it is not bound to 
grant, an injunction. The fact that the 
Court “may” grant an injunction if the 
matters stated in the Rule are proved implies 
that the Court, has the power to refuse 
an injunction, if those facts are not proved. 
Fo that notwithstanding that the words “or 
refuse such injunction” have been omitted 
from Order XXXIX, rule 1, the Court hf s 
as much power to refuse such an injunction 
under the present Code as it had under section 
492 of the old Code which expressly stated 
that the Court may refuse the injunction. 
If the words “an order under rule 1 of Order 
XXXIX” in Order XLIII, rule 1, mean only 
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ioiunetion, we must 
old that the only order which can be passed 

under Order XXXIX, rale 1, is an order 

gianhng an injunction, in other words, that 
an order re using an injunction cannot he 
passed under that rule. This certainly 

cannot be held. Order XXXIX, rule 1 is 

the only order under which the Court can 
deal with an application for temporary 
injunction, and there is no other section 
which gives the Court power to refuse an 
injunction. An order under rule 1 of 
rder XXXIX,” therefore, refer to any order 
passed under Order XXXIX, rule 1, and 
since under (hat rule, the Court has the 
power of refusing an injunction, we think an 
appeal lies against an order refusing an 
injunction. T he view we take is supported 
by the observations of the Privy Council in 

Abdoollah[neasut Hossein v. liadjee Abdoollih] 

Ul, where in considering the question whe- 

of^l871 Act Vllf 

of 187 (of which the final words were “no 

appeal lies from any order made under this 

the Judge directed the Registrar to register 
a deed, but also when the application for 
registration was rejected, observed; “Their 
Liordships would have great difficully in 

f!n w^th does not 

fall within the term an order made under 

this section because, if rhe Judge does not 

make his order of rejection under the 7oth 

Bec.on,it IS difficult to see what other 

sec ion gives him jurisdiction to make it.” 

But their Lordships did not think it neces- 

eary to decide the point in that case. 

Section 101 of the new Code, no doubt, lays 

down that an appeal shall be from the orders 

rnentioned in that section and save as 

otherwise expressly provided in the body of 

the Code, or by any law for the time being 

in force from no other orders, and clause (1) 

mentions ‘any order made under rules from 

which an appeal is expressly allowed by 

rules. But clause (r) of rule 1, Order 

XLIII, expressly gives an appeal from an 

order under role 1 of Order XXXfX and'if 

an order refusing to appoint a Receiver is an 

order under that rule, an appeal is expressly 

allowed from such an order under clause (r). 

In all the clauses (except one) of rule 1* 

Order XLTIl, the words used are “an order” 

(1) 2 C. 131; 26 W. R. 50; 31. A. 221. 
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but the clauses themselve? show that “an 
order” under a particular rule includes an 

order refused under that rule, although the 

Oourt 13 not expressly authorised by that rule 
to pass an order of refusal. For instance 
clause (c) gives an appeal against “an order 
under rule 9 of Order IX rejecting an 
application (in a case open to appaal) for an 
order to set aside the dismissal cf a suit.” 
But Order IX, rule 9, says that the Court 
shall make an order setting aside the 
dismissal if salisfi.d of oerlain matters, 
it does not expressly authorise the Court to 
reject an application for setting aside an 

dismissal but clause (r) of Order 
1, shows that an order rejecting 
snch an application is an order under Order IX, 

rule 9. Similarly clause (0 in Order XLIIl’ 
rule I, gives an appeal against “an order of re¬ 
fusal under rule 19 of Order XLI to re-admit 

or under rale 21 of Order XLI to re-hear an 

appeal although tho.se rules do not express¬ 
ly anthorise the Court to pass orders of 
refusal, ^similar observations apply to 
clauses (d), (k), (n) and (o) of Order XLIII, 
rule 1. So that notwithstanding the fact 
that the rules to which they refer mention only 
orders granting an application, the clauses 
themselves show that orders of refnsal are 
within Uie rules. Some of the clauses of 
ule 1, Oroer XLIir, expressly give a right 
of appeal only against an order of refusal, 
and they do not create any difficulty, because 

the Legislature expressly restricts the riftht 

ot appeal against orders of refusal. But 

c auses (j), (/) and (in) give aright of appeal 

against an order granting an application as 

well as against an order of refusal, clause (j) 

refers to orders under rule 72 and rule 92 of 

Urder XXI setting aside or refusing to set 

aside a sale, but rule 92 expressly provides for 

confirming as well as for setting aside a sale 

whereas rule 72 provides only for setting 
aside a sale. 

Clause (m) gives an appeal against an order 
under rule 3 of Order XXUl recording or 
refusing to record an agreement or com¬ 
promise, but rule 3 only provides for the 
our 3 ordering an agreement or compromise 

^ and does not expressly 

au oriae the Court to refuse to do so. 
Similar observations apply to clause (1). 

said that when an appeal was in- 
ended to be given both against an order of 
refusal as well as against an order granting 
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au application, it is so expressly stated as in 
clauses G),(0 and (rn) but the same argument 
might have applied to some of the clauses 
of section 588 of the old Code. Clause 7 
gave an appeal from orders under section 
111, setting off, or refusing to set off one 
debt against another and clause IG gave an 
appeal from orders under section 312 or 
section 313 for confirming or setting aside or 
refusing to set aside a sale. Clause (24) gave 
an appeal from orders under section 503. 
Section 503 (like Order XL, rule 1, of the 
present Code to which it corresponds) men* 
tioned only an order appointing a Receiver 
and not an order refusing to appoint a Re¬ 
ceiver. Section 588, clause 24, did not ex¬ 
pressly mention an order refusing to appoint 
a Receiver just as clause ( 5 ) of Order XLllI, 
rule 1, does not expressly mention it. But not¬ 
withstanding the fact that clauses 7 and 16 
of section 588 expressly mentioned orders 
refusing as well as orders granting and sec¬ 
tion 503 did not expressly mention an order 
of refusal, it has always been held that an 
appeal lay against an order refusing to appoint 
a Receiver; see Nath Adya v. Makhari 

Lai Adya (2), Oossain Dulmir Puri v. 'I'ekait 
Hetnarain (3), Venkatasami v. Stridavamma 

(4). 

However that may be when clause (r) 
gives an appeal against an order under rule 
1 of Order XXXIX and an order refusing 
an injunction can be passed under that rule 
and must be taken as an order under that 
rule we think that an appeal lies against an 
order refusing an injunction. 

The order of the learned District Judge 
is accordingly set aside, and the case is 
sent back to that Court for a hearing 
of the appeal according to law. The costs 
of this Rule which we assess at one gold 
mohur will abide the result. 

Order set aside, 

(2) 17 C. 680. 

(3) 6 0. L. R. 407. 

(4) 10 ai. 179. 


MADRAS HIGH COURT. 

Seco.vd Civir, Appeal No. 1143 ok 190'J. 

August 14 1911. 

Present-. — Mr. Justice Ayling and 
Mr. Justice Spencer. 

[). DEVAIjHA.IU and OTHEita 
PlAINTIFFJ — AFPELL4NTS 

versus 

MAHAMED JAFFKR SAHEB — 

Defendant—Respondent. 

LoticUoid and —Dmial ol ti'nancij — Tcrmt^ 

luition of 1cnan<-ij - Lviclion — Unc.fccutcd decree for 
eject me lit —.V() eviction. 

A toiiaiit in po.«sc.ssioti cannot, even after the expira¬ 
tion of his lease, deny his landlord’s title without 
proving that he ha.s snrrenilered possession to hia 
landlord, or lias been cvicteil hy title paramount, or 
has attorned thereto, or tliat at least he has given 
notice to his landlord that he inteinls to claim under 
another and more valid title. 

Eviction must be actual and not merely construc¬ 
tive. 

An unoxocnted <lecroo for possession would not 
amount to eviction. 

Second appeal against the decree of the 
Suboidinato Judge of Kistna at Ellore, in 
A. S. No 292 of 1906, presented again.st 
that of tlie District Munsif of Fllore, in 
0. S. No. 71 of 1905. 

Mr. P. Xaranamurt/iy, for the Appellants. 

Mr. A. Krishnasavaini Aiyar, for tlie Re¬ 
spondent. 

JUDGM FNT. 

Ayling, J. —The Subordinate Judge has 
reversed the District Munsif's decree on 
two grounds : (1) that as a competent 
Court has decided in Original Suit No, 139 
of 1901 that tlie second plaintiff and not 
the first plaintiff (appellant) is the 
dhannakarta, the appellant cannot maintain 
a suit on tlie basis of a rent deed executed to 
him as dhirmakarta; (2) tliat the defendant 
has discharged the claim in full. 

The second contention is, undoubtedly, 
inadmissible. Not only was no plea of 
discharge set up by the first defendant, but 
it is clear that the Subordinate Judge’s 
view that the payments noted on the foot 
of the deed Exhibit A, operated as a full 
discharge of the rent to the end of the 
lease is based on a mistaken view of that 
document. It is distinctly stated in Exhibit 
A that the last payment is only for Fastis 

1309 and 1310. 

The other point is more difficult of 
decision. On the whole I am inclined 
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' that it must be governed by sec 

■ion 116 of the Evidence Act, which 

prevents a tenant daring the continuance 

of his tenancy from denying his landlord’s 

title at the oommenrement thereof. In this 

case there is nothing to indicate that the 

tenancy under Exhibit A has terminated. 

Ihe first defendant has not attorned to 

the second plaintiff in any way nor has 

he been evicted. It is argued with some 

plaus.b.hty that the decree in Original 

Suit No. 139 of 1901 13 tantamount to a 

determination of the tenancy ; but after 

careful consideration 1 do not think this 

plea can be accepted in the peculiar cir- 

oumstances of this case. The second plaintiff 

got a decree for possession and for mesne 

profits, bat he has not executed the former 

portion and has entered into a compromise 

with the first plaintiff by which he accepted 

certain money payments in full satisfaction 

of hi_8 claim for mesne profits. Even apart 

then irom the second plaintiff’s being joined 

i^n the present suit and acquiescing (as 

he appears to have done) in the first plaint- 

iffs claiin there is no reason why the 

first defendant should not be held bound 

by the ordinary rule of estoppel or should 

be allowed to escape payment of the rent 

due by him m accordance with the terms 
Oi the lease. 

In my opinion the decree of the Sub- 

ordinate Judge must be set aside, and that 

between 

landlord and tenant. The lease-deed upon 

B ; its term is six years from 

Fashs 1307 to Fastis 131 ; and the present 

mri';/ir“ ■««>• 

The suit was decreed in the Court of 
□rat instance. In the Subordinate Judge’s 
Court, the District Munsif’s decision was 
reversed and the suit was dismissed on the 
grounds (1) that the first plaintiff could 
not maintain the suit when it has been 
declared in a separate suit (Original 
Suit No. 139 of 1901) that not he but 
another named D. Sivaramayya who was 
added as second plaintiff was the rightful 
dkarma^arla of the Onkara Visveswaraswami 
temple, (2) that he had received Rs. 900 
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and odd from the defendant in full discharge 
ot the rent due up to ^asli 1312, 

Ou the second point the ' Subordinate 
Judge wa3 clearly wrong in deciding the 
case upon a plea of discharge which the 
defendan did not set up in his written 
statement, hurther he based his opinion 

/ru® pa.yment made at the 

toot of the lease-deed aud these entries'-do 

not show that anything was paid for any 

subsequent to 1309 and 1310. 

On the first point the short answer is 
yie provision of section 116 of the Evi- 

canimt^r- ‘bat a telt 

cannot during the continmncs of Iks tenancy 

deny that his landlord 

tenantc landlord and 

ceLed fT'' PPP'^d to have 

eaased {vuie section 109. Evidence Act). 

landlorH-" ‘bi^ “ase the 

of the H ® determined by notice 

sL to th"!! - a 

justica r 'I "“’P and that 

L ‘ba‘ tbe tenant should bs 

to (hf ne be is liable 

^0 (1,3 person who ha, the real title and 

T^he a„,„ 7"'^. ™"'^® Payn-ant to him. 

not alleir^*^’ ° ‘b® f®naut does 

not allege m his written statement that 

lanrll A possession to his 

landlord, or has been evicted by title 

thatTr'^’r “i'’ attorned thereto, or 

Lnitl ^ ''® PP‘'co to his 

another and rnore valid title. In “Eigalow 
on the Law of Estoppel,” 5th Edition, page 

Man^ P®‘“®d law that 

,, possession cannot, even after 

,, «P*ration of his lease, deny his 
landlords title without adopting one of 

exX °rn T''®®®- H®'’®‘b® lease did not 

betw ®“®' and as 

between the first plaintiff aod the defend- 

effect in fa*! force and 

years W ®r ®® '‘3 period of six 

the Q 1 , j® ^ "P‘« ‘bat I agree with 

nir.-ni ‘bat the second 

snit ^as not a necessary party to the 
V e theory that the establish- 

? sabsequent paramount title does 
a solve a tenant from payment of rent 
ring 1 16 continuanca of the teuaucy 
era enjoyment ooutiaued, reference may 
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be made to ’'Everest and Strode’a Law of 
Estoppel,” 2nd Edition, page 277, where the 
following observation occurs : — 

”A tenant may dispute his landlord’s 
title, if he has been evicted by title 
paramount, and by a party entitled to the 
immediate possession of tlie premises ; or 
if under threat of eviction by a party 
having a title paramount and entitled to 
the immediate posseFsion of the premises, 
he has attorned tenant.” A note is ap¬ 
pended that the eviction must, it appears, 
be actual and not merely constructive, and 
authorities are cited. An unexecuted decree 
for possession would not, 1 think, amount 
to eviction. In the present case also there 
seems to be no danger of the tenant having 
to pay the rent twice over as the defend¬ 
ant has not attorned to the second plaintiff. 
It was only from the present 6rat plaintiff 
that the second plaintiff as the rightful 
(Ihormnkartn got a decree for tlie recover y 
ot mesne profits in Original Suit No. 139 
of 1901. The present defendant was ex 
parte. 

The decree of the lower Appellate Court 
is set aside and that of the original Court 
restored with costs against tlie respondent 
in both Appellate Courts. 

Deciee set aside. 


CALCUTTA HIGH COUllT. 

Second Civil Appeal No. .3249 cf 1910. 

April IG, 1913. 

Present: — Sir Lawrence Jenkins, Kr, 
Chief Justice, and Mr. Justice H. N. Roy. 
HARIFULLA GAIN and otheks— 

DBFENDA.NTi—APPELLANTS 

versus 

BENODE BEHARY MONDOL and another 
Plaintiffs—Respondents. 

Bengal Tenancy Act {Vtll of 1885), 49 —Notice — 

Form of notice—Length of notice. 

Section 49 of the Bengal Tenancy Act proscribes no 
form of notice, nor does it give any indication as to 
the length of notice, because the Act itself protects 
the undor-r«»j/nt from ejectment until the end of the 
agricultnral year next following the year in which a 
notice to quit is served upon him by liis landlord. 

Appeal from the decree of the Officiating 

Third Sub-Judge of 24 Pergannahs, dated 

July 27th, 1910, affirming that of the First 

Munsif of Basirhat, dated December 28th, 

1910. 


Babus !^nr(it Chandra Poy Chaudhuri and 
Gohinda Chandra Chakravarli, for the Appel¬ 
lants. 

Babu Aful Krishyia Poijy for the Respond¬ 
ents. 

JUDGMENT.—-It is in the circumstances 
of this case impossible for us in second 
appeal to question the propriety of tire 
finding that the plaintiffs were raiyats and 
the defendants under-rui'i/ j/jj. Nor do I 
think it can be raairrtained that notice was 
not properly served. U is true the losver 
Appellate Court speaks of defendant No. 1 
alone but tliat was because defendant No. 1 
was the only defendant who contested the 
suit. 

The only remaining point is whether the 
notice was bad because it indicated a very 
brief time within which the land was to be 
quitted. 

Section 49 of the Bengal Tenancy Act 
prescribes no form of notice nor has it 
given any indication as to the length of 
notice, and this is for a very good reason. 
It would be deplorable to introduce into 
matters of this kind the intricacies of 
English Law or even the law as prevailing 
in the Presidency towns; Notliing is said 
as to the length of notice because the Act 
itself protects the under-r«/f/ui from eject¬ 
ment until tlie end of the agricultural year 
next following the year in which a notice 
to quit is served upon him by his landlord. 
This provision of the law is (hat which 
indicates tlie time at which it becomes 
obligatory upon an under-ru/ya^ to leave, 
in my opinion, the lower Appellate Court 
was right. 

We must, therefore, confirm the decree 
with costs. 

Decree confirmed. 


b: sQ 

INDIAN OASES. 

MAHAMADQAU3 DADA8AHEB t;. RAJBAX R03HANBAX. 


[1913 


BOMBAY HIGH COURT. 

Fjrst Civil Appeals Nos. 140 and 181 

OF 1911. 

August 22, 1912. 

Present-.—Sir Basil Sojtf., ICr., Chief Jastice, 

and Mr. Justice Beaman. 

MAHAMADGAUS DADASAHEB — 

Defendant No. 1 . 

VCrstiS 

RAJBAX RObHANBAX— Plaintiff 

AND 

DILAWARKHA SIKANDARKHA — 

Defendant No. 2. 
versus 

RA.IBAX ROSHAXBAX-PtAiNTiFK 

L,milal!onActiIXoflfOH).Scl,.I, .Ms. 124 ’134 
lii-R<rhgw„s ,M,l„tion-L,„seh,i holdn- of l„„,! 
support .sernces-Deolh of Icsso,-Suit for rcroveru of 

^operl,j-Cn-d Procedure Code (.4,.f of 1908) s 
11 lies jiKlicata-lir.<( seif M recover property on 
aUegotion of mort.joge-Snd dismissed-Seeond s,at to 
recover property on nUegation of mortgoge. 

A. a Fakir of the JIakaii of Malapiir, held tho 
ofhee of Surgnro. Certain lands tvoro nki^nll t” 
support serv.ees rendered to tho Makan and tl e 

rel.fTious common,ty l,y suceossive holders. T ® 
property absconded lo tho disciple of each 
of the oIKco of Surguro in succession. 

In 1891. alienated the lands to C. bv wav of 

a lease for a term of soventy-five years in 
of an old debt. ^ died in 1904, /I, who was 
iionimated I*y ^1. to succeed him, sued C. in I907 
tiirough his next friend, for possession of tho property 
alienated by A. free of inciimbraDce. Property 

In this suit it was alleged that the document bv 

way of lease was in reality a niortgagr^nd that 
as an agM-.cultnnst D. was entitled to sue for rede f 
tiou prior to the expiration of the agreed term It 
was also alleged that the alienation "was void after 
the death of A. In defence. C. set up the case that 
he document was not a mortgage but a lease, that 
the alienation was not void and that the suit was lime* 
barred. 1 be suit was dismissed on the "round fLnf 
B. had failed to establish his contention as to tho charac- 
t^ ‘Jocuiiieut upon which l.e had elected to go 

In 1909 B. sued for a declaration that he was owner 
of the lands leased and for possession, alleging that 
A. had no rig It to alienate the lauds .beyond his 
hfe.time. C. pleaded limitation and res judicata in 

Held, (1) that the plea of limitation failed as 
there was no adverse possession during the life-time 

(2) that the suit was not maintainable owing to 
the bar of res judicata, as tho matter of the reten- 
tion of the possession of the land by C. upon terms 
assented to by him had been heard and finally decided 
lu tho first suit and could not be raised again. 

TToomafara Dehea v. Unnouoorna Dassee, 11 B L R 
(P. C.) 158; 18 W. R. 163, relied upon. * 

N'aro Bahant v. Ramchandra Tukdev, 13 B. 326 
dutinguisbed. * ’ 


;t; r vt zxs i:t .;; 

can recover the nmr.o f *113 successor 

of his death. ^ P ^ .V alienated within 12 years 

tinm ZTL:\:ojTbUrro no'" 

cla"ms orthe n.,rtie"L^ ' the date when the 
adverse. *^ecamo openly and undoubtedly 

Caf«9"6?Tr83-®';7r 

1/, ic; Ji. It. j. 29, distinguished. 

Kln!i''pi Of the 

irst Class Subordinate .Judge of Dharwar. 

,«D.a-r;; ■»,' k . h . 

Mr. G. S MuJgaonkar, for Defendant No. 2. 
for' t^e 


plaintiff 
deceased 
a Fakir 
also the 


JUDGMENT. 

in ^ f points argued 

res judicata. 

1 he property m suit consists of lands at 
Malaparand Dharwar which the 
c aims by right of saccession to his 
f Gwrw, Roahan, who was 

of the Makan of Malapnr and held. cue 

aP The land in suit had been 

lienated by the previous holder of the office 

ftf favour of the ancestors 

of defendant No. 1. The last alien¬ 
ation was made by Roshan in 1891 by 
way of lease in favour of defendant No. I’s 
t ^ terra of seventy-five years 

in satisfaction of en old debt of Rs. 7,000. 

A he plaintiff’s case is that Roshan had no 

power to alienate Ihe property beyond his 

claims to recover possession 
on the footing that since Rushan’s death the 
lease is no longer binding. 
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It is admitted that the property descends 
to the disciple of each holder of the offije of 
Snrguro in succession, and that according to 
custom the son of tlie last holder is appoined 
disciple, successor and Surguro. It is found 
as a fact, and the finding is not cliallenged 
in appeal, that the plaintiff is the disciple 
nominated by Roshan to succeed him. U is 
also found that tlie lands in suit were gr'anted 
for the support of the office of tlie Surgtiro. 
This findi ng also has not been seriously attack¬ 
ed. It is not now contended that the lease was 
granted by Roshan for a nece.ssary purpose so 
as to bind the property in tlie hands of sue* 
cessive holders. Roshan died in It-Ot and the 
plaintiff contends he is enlitUd to challenge 
the alienation at any time within twelve 
years of that date. The defendant contends 
that time ran in his favour, as lessee for a 
terra, from tlie date of the lease and tliat the 
suit is barred. In support of this argument 
the defendant placed reliance chiefly upon 
the judgment of the Pi ivy Council in 
Oninnsambanda Fundara Sannadhi v. Vein 
Pand-nam (1). That was a case of sales of 
an office which were voi^l ab initio and it was 
held that time ran in favour of the purchaser 
from the date of the sales and the venJjr’s 
right and the right of his son, wlio would 
succeed to the office by inheritance, was 
barred after twelve years. In the present 
case, however, we have no sale of an office 
but a lease for a term of years by the holder 
or the time being of lands assigned to 

support services rendered to the Makan and 

a religious community by successive liohUrs. 

cases is that the holder of 
0 ands may alienate them for his own life 
01 any shorter period but cannot soparafe 
era permanently from the duries to which 
ey are annexed so as to bind bis successor : 
see Mayne’s Hindu Law, section 401. 

In a recent judgment in somewhat similar 
case t e Judicial Committee held that a lease 
Bfran ed by a Mohant, whose predecefsjr had 
receive the land as a gift for the service of 
particular idols whose shebait he was, valid 
on y uring his life time and was reoverahle 
y ‘'S Huccessor suing within twelve years of 
'6 eath of the lessor Mohuut: AbhCram 


V oU’ 2 Bom. L. U. 597; 23 M. 271; t C. 

329;10M. L.J.20. 


Goswanii v. I^hvam Oharayi ^nndi (2). 

It is contended for the defendant that this 
class of cases is disfinguishahle as here the 
property is heritable by sons subject only to 
their nomination by their father as disciples. 
The right of the plaintilf would then, however, 
1)9 regulated by the rule, which has been 
applied in the case of Gliatwali tenures in 
R'l'fi (blunder Singh v. Srimati Mndho 
hnnviri (3), and in the case of Siranjarns in 
Ti-tmbik Rimchnndra Pandit v. Sheikh Gnlam 
Zilini llai/4’er (4), lu'r., that time vvouhl begin 
to run not from the cimmencernent of the ten¬ 
ancy of the pei-son claiming to hold as a tenant 
but from the d ite: when tli9 claims of the par¬ 
ties hecims op?nly and undoubtedly adverse. 
O.'i this footing there was no a.lverse possession 
during Rishan’s life-time. For these reasons, 
we think the plea of limitation fails. 

It is otherwise, however, with the plea of 
res indtC'itti. 

In Suit No. 155 of 1907, tlie plaintiff hy his 
next friend sued the defendants for possession 
of the lands now in suit free of incumbrances. 

It was allegeil that the d<)cument by way 
of leise under which the defendatit claimed 
to retain the land was in reality a mortgage, 
that having regard to the fact that the 
defendant’s father ha*! been previously in 
possession of the lands as usufructuary 
mortgagee under an earlier mortgage, there 
was in fact nothing due by the plaintiff and, 
therefore,'! being an agriculturist, lie was 
entitled to sue for redemption prior to the 
expiration of the agreed term ; his plaint 
then pr oceeded as follows : * .Moreover the 

said lands hong [n)m lin<ls and person who 
too': (gave?) a mortgage of them in writing 
being dead, the defendant is b)unJ to 
surrender them gratis under the Watan Act. 
Therefore this suit is filed.” 

The allegation of mortgage by an agricul¬ 
turist was, no doubt, resorted to in order to 
avoid the plea that the suit was premature 
while the allegation that the alienation by way 
of mortgage was void afrer the death of the 
mortgagor was deliberately put forward as a 
second line of attack. I'ha cause of action 

(2) l In.l-Cas. 4t‘»; 30 J. .V. 1 tS; OA. L. J. 857; 
11 Bom. L. H. 1231; IOC. L. J. 2St; 30 C. 1003; 19 M. 
L. J. 530; U C. \V. X. 1 (P. 0.). 

(3) 12 I. A. ISS lit p 107; 12 C. 4S.t. 

(4) 5 lud. Cas. 905; 12 Bom. L. U. 203 at p 218; 34 
B. 329, 
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was stated to have arisen on the 15th of 
March 1907 when the plaintiff demanded 
delivery free of locambrances and the defend¬ 
ant refused. The written statement in that 
suit set up tlie case that the document in 
question was not a mortgage but a lease, that 
the alienation did not fall under the Watan 
Act and that the suit was barred as having 
been instituted more than twelve years from 
the date of the lease. 

In the present suit the plaintiff's case is 

stated in paragraph 3 of the plaint as follows: — 

The said lands being Sarva Inam lands 
which are to continue with the plaintiff’s 
family in the succession of disciples in the 
capacity of Malapur Makandar Fakirs the 

deceased Roshan Baksh had not right 'and 

power whatever to pass i„ writing those lands 
by way of mortgage or lease or in any other 
manner so as to let them cmtinue in force 
after his death. There is no reason for the 
land to coutiiiue with the defendant but if the 
dedfendant is asked to relinquish the lands he 
does not relinquish them. Therefore it 
became necessary to file this suit ” 

The complaint i„ both suits was the 
unlawful retention by the defendant of the 

lands after demand for delivery free of 
locunnbrances. In both suits the point was 
put forward by the plaintiff that the aliena- 

tion ceased to be effective after the death 

of Roshan Biksh. In the first suit the 

defendant expressly alleged that the docu- 

raeut of alienation was a lease and not a 

mortgage, but the plaintiff who had the 

conduct of the proceedings deliberately 

dec Hied to accept that view of the document 

or o assert his right in the alternative on 
that basis. 

The first suit was dismissed by the Court 
on the ground that the plaintiff failed to 
establish his contention as to the character 
of the document npon which he had elected 
to go to trial. The matter of the retention 
of possession of the land by the defendant 
upon the terms asserted by him has been 
heard and finally decided in the first suit 
and cannot be raised again : see Woomatara 
Lfeoea v. Unnopoorna Dassee (5) 

It was argued by Counsel for'the plaintiff 
that the Court had no jurisdiction by reason 
of the provisions of the Court Pees Act 
to try any issue in the first suit except 
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the question of the plaintiff's right as an 
agriculturist to redeem. We have not been 
referred to nor are we aware of any 
authority for the contention. The plaintiff 
by h.3 next friend was dominm litis and 
the Court Fees Act did not prevent him 
from having his case shaped in the way 
coi^idered most advantageons to him. 

The caseofA/nro B-dvant v. Bamchandra 
iukdev (6) relied upon for the plaintiff is 
c eariy distinguishable. It presents none 
ofthe essential features of the present case, 
i he two suits there were not concerned 
with the relations of the plaintiff and 
defendant arising under one and the same 
document; There was no alternative line 
of attack in the 6rst suit deliberately aban- 
doned by the plaintiff; on the contrary the 
plaintiff asked for and was refused in the 
tirst suit permission to change his suit to 
one in ejectment. 

opinion that this suit is not 
maintainable owing to the bar of res judicata. 

We reverse the decree of the lower Court 
and dismiss the snit with costs throughout. 

Beaman, J. — \ entirely concur. 

(G) 13 B. 326. 


ALLAHABAD HIGH COURT. 
bEcoND Civin Appeal No. 807 of 1912. 

April 4., 1913. 

Fre5en^:_Jua(ice Sir Henry Griffin, Kt., 
and Mr. Justice Ryves. 

0 GHDLAM AND OTHERS—Defendants 
—Appellants 


(6) 18 W. R. 163; 11 B. L. R. (P. C.) 158. 


BADRI NARATAN LAL-Platntiff- 
rr - j ^ Respondent. 

^ 1 executed hij father on his o\cn 

hehajf and on behalf of hU minor son—Yoid or void- 

1 nif ^^ecutecl bj’ a Hindu father on his own be* 

> an on behalf of his minor son is voidable at the 
instance of the minor son. 

1 o Sartcarjan r. halchuruddin Mahomed Chowdhuri, 
T 1 ,rt 1* 16 C. W. N. 74; 21 ar. h. 

22; 9 A. L. J. 33; 15 C. L. 
S’ R* 6; 39 C. 232(P. C.), Mohori Bibee 

V. marrnodas Ghcse, 30 C. 539; 7 C. W. N. 441; 5 Bom. 

• R. 4^1; 30 I. A. 114 (P. C.), referred to. 

Second appeal from the decision of the 
Additional Subordinate Judge of Ghazipur, 
ds-ted the J; 7bh of February 1912. 
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eHEO OBar>AM v. dadri naratan lal. 

Mr. Iswar Saran (wifch him Mr. Brajnath 
Vyas), for the Appellants. 

Mr. Hiribans Sakai, for the Respondent. 

JUDGMENT.—Oudh Behari and his son 
Mahabir constituted a joint Hindu family. 
They owned exclusively a dilapidated house 
and they had also certain rights over a 
compound adjoining the house in common 
with the owners of neighbouring houses. 

Oudh Behari executed a deed of gift on the 
22od October 1910 which wa.s duly regis¬ 
tered, for himself and on behalf of his son, 
Mahabir, who was a minor, in favour of a 
relation Badri Narain Lal by which he 
conveyed to Badri Narain Lal all his own 
and his son’s right in the house and court¬ 
yard, Badri Narain Lal obtained possession 
of the premises and made preparations for 
re-building the house, whereupon Sheo Gulam 
and his son, Rara Kumar Lal, took forcible 
possession of the property on the 2Dd 

January 1911. 

Badri Narain Lal then filed this suit for 
possession. He based his title on the deed 
of gift. He made three sets of defendants 
to the suit; (1) Sheo Gulara and his son, (2) 
various other neighbours and relations of 
Oudh Behari Lal who were interested in the 
court-yard; (ID Oudh Behari Lal and hi.s son, 
Mahabir, through the guardianship ad Utem 
of his father. 

Some of the defendants disclaimed any 
interest in the property and were exempted. 

The rest, with the exception of Oudh 
Behari Lal, denied Oudh Behari LaTs title 
in the property in suit, and claimed adverse 
possession for more than twelve years. 
Oudh Behari Lal admitted the gift on his 
own and his son’s behalf. The Munsif 
found lhat the defendants’ adverse posses¬ 
sion was not proved, that Oudh Behari 
Lal and his son exclusively owned the 
property, and that it was their ancestral 
joint property. He, however, dismissed the 
suit on the ground that the deed of gift 
by Oudh Behari Lal was void because of 
the minority of his son and because it con¬ 
ferred no benefit on the son. On appeal 
the learned Subordinate Judge reversed this 
decree, and, holding that the deed of gift 
was not void but only voidable at the 
instance of the minor, decreed the suit. 

In second appeal before us the only ground 
taken is that the gift in question is absolutely 
void and confers no title on the plaintiff in 


respect of the property in dispute. We have 
heard the learned Vakils of the parties at 
length and we have come to the conclusion 
that the decree of the lower Court must be 
affirmed. 

We do not think the decisions of the Privy 
Council in Mir Sarwarjan v. Fakhur-ud din 
Mahommed Ghoivdhuri (1) and in Mohori 
Bibee v. Dharmolas (Vwse (2) relied on by 
the appellants have any application to this 
case. The father of a joint Hindu family 
has, undoubtedly, the power to alienate the 
ancestral property of the family under 
certain circumstances, without the consent 
of the other members of the family. He 
can also in any circumstances alienate the 
joint family property with the consent of 
the other members. In the present case if 
Mahabir had been a major at the date of 
the gift, the validity of the gift would 
depend on whether Mahabir gave his consent 
and ratified the gift. In other words, the 
gift was voidable at the instance of Mahabir 
and not void ab initio. We do not think 
the fact that Mahabir happened to be a 
minor affected the validity of the gift. It 
will be open to Mahabir on attaining 
majority to repudiate or ratify the gift. 
We do not think that the contesting defend¬ 
ants, who have no title in the property 
and who are mere trespassers, can challenge 
the validity of the gift. We express no 
opinion on the legal effect, if any. of Mahabir 
having been made a party to the suit and 
of the admissions made on his behalf 
by his father who had been appointed his 
guardian ad litem by the plaintiff. 

We dismiss the appeal with costs. 

Ajrpeal di8mis:sed. 

(1) 13In(l.Cas331; 16C. W. N. 74; 39 I. A. l;2l if. 
L J. 1156; (1912) M. W. N. 22; 9 A. L- J. 33; 15 C. 
L. J. 69; 14 Bom. L. R. 5; 39 C. 232; (P. C.) 

(2) 30 0.539; 7 C. W. N. 441; 5 Bom. L. U. 421; 

30 I. A. 114 (P. C.). 
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CALCUTTA HIGH COURT 

Second Civil Appeal Ho. 3849 of 1910 

April 9, 1913. 

Justice H. Chatterjea aod 
-TPD ^Valmsley. 

oERAMOT ALI-Plaintiff—Appellanf 

versus 

SAM AD AM—Dependant-Respovdfvt 

liegistration—Deed ‘■‘lat'UNUENT. 

money-When d.ed inIperative--QF,eZi^\f ^ 

—Traiwfero/Proper,,,^,vr/ro/IftS2; s 

A deed of sale which is intended to’ Ka * 
upon registration, does not become ^no^n 
reason merely of non-payment of thf 
money, where payment is not ^ purchase, 
cedent. But if the naw?« ^ ® 

.ball pass till the eoosiderat.^n'Trnev'lT'nri “'‘a 

s";: 

The mere registration of a deed of trov,c,P 
in Itself sufficient to convey title bnt^tv. n** 
to see what was the intentfon of the f 

consideration passed. Intention mL f 

from circumstances. presumed 

Shea Namin Singh v. Dnrbari Mnhion 2 C IV V 

aud’Go:rb:tL",X"r‘tor"'-'‘A" 

Ca. 54n 13 c. N^SlV^elfed ■u'po"'"™'*'-’ ^ 

ft. ;ef:?:rd tr - 
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Appeal from the decree of the ‘=JnK t j 
of Noakhali, dated August I3ch, 1910 
iDg that of the Muusif of Peoi dated T? 

ary 30fch, 1910. ’ Febru- 

Moulvi NnrM. Ahmed, for the Appel- 
.po® denf ‘he Re- 

?::it rerteVhTth:'!^ 

The Courts belorhavTXJled'’the'’^f 
the ground that no coneid^r.Ho 
for the and that the sal ° 

completed traneaction. The pL'^tfff”°h ^ 
appealed to this Court and it ha^ hp ^ 
tended on his behalf that the Led of:i 

having been registerpd ‘ 

......... 

the passing of the ownershin oTthl 

from the vendor to tbo l P>'operty 

veuaor to the purchaser and tbaf 

the purchaser can, notwifbpf« a- ^ 

non-payment, maintain a suit for""^'"^ 
of the property. No donbt wh P'^^^s^ion 
sale is intended to be onl ^ 

registration of the deed the“” 

Pon.payment of the porohase-m^ne; .”:;: 


the payment of it is not made a condition 
precedent, does not render it inoperative; but 
the mere registration of the deed of sale may 
not be sufficient to pass a good title. If the 
parties intend that no title shall pass till the 
consideration money has been paid and the 
deed delivered, the law would give effeot to 
such transaction. It is true, that, under 
aectiori 51 of the Transfer of Property Act, 
(he sale of immoveable property of the value 
ot Ks. 100 and upwards can be effected only 
by a registered instrument; but it does not 
follow that the mere registration of the deed 
19 conclusive to show that the title has passed. 
If It 18 intended by the parties that the title 
should pass only upon the fulfilment of a 
condition or upon the payment of the con- 
8 ideranon_ no title will pass unless that 
condition is fulfilled or the payment is made. 

It has been urged on behalf of the appel- 
ant that there is no finding that the inten¬ 
tion of the parties was that the sale was to 
be operative only on the payment of the 
consideration. It is true there is no express 
ficd.ng to that effect but we think that is 
what the Courts below meant to find, 
besides it seems to ua, having regard to the 
case set up by the parties, that there was no 
question about that being the intention of 
the parties. The plaintiff alleged in his 
plaint—and (hat fact was also recited in the 
Mall itself-that Rs. 150 was paid in cash 
and a bond for Rs. 250 was giyen to the 

D having been fixed at 

case of the defendant also was 
that that was the agreement. The plaintiff 

alleged that Rs. 150 had actually been 
paid in cash and a bond had been executed 
in favour of the defendant No. 1 and that 
subsequently the bond had been paid off. 
The finding, however, is that there was no 
payment in cash at all and that, although 
the bond wag executed, it was not registered 
and the plaintiff made a false endorsement 
on it showing payment of the money due 
under it to (he defendant No, 1. The kobah, 
no ^ doubt, was in the possession of the 
plaintiff; but the plaintiff was the son-in-law 
of the defendant No. 1 and acted as his 
agent and that explains the possession of the 
bond by the plaintiff. The Court of first 
instance found that the conduct of the 
plaintiff was extremely fraudulent, and the 
Courts below have come to tlie finding that 
no consideration passed and that the sale 
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was not a completed transaction. The learn¬ 
ed Pleader for the appellant ha.s placed 
much reliance upon the ca^e of Bniinath 
Singh v. Pallu (1) in support of his con¬ 
tention. In that case, the learned Judges 
do not appear to have taken into their con¬ 
sideration the view which has been taken 
by this Court in several cases, Sheo iVarain 
Singh v. Darbari Mahton (2), Mauhidan v. 
Rughunandan Fershad Singh (d), Gostho 
Behary Ghosh v. Rohini (4), namely, 

that the question was one of intention, in a 
matter like this, if no consideration passed. 
But in the Allahabad case cited above, the 
Court apparently was satisfied that the trans¬ 
action was complete. In the last case in this 
Court Qostho Behnry Ghosh v. Rohini 
Qowalini (4) the learned Judges observed:— 

The mere registration of a deed of transfer 
is not sufficient in itself to convey title but 
the Court has to see what was the intention 
of the vendor, if no consideration passed. 
The intention may be presumed from circum¬ 
stances.” Having regard to the findings 
arrived at by tlie lower Courts, we do not 
think we should interfere in this case. The 
appeal is accordingly dismissed with costs. 

Appeal dismissed, 

(1) 30 A. 125; A. W. N. (1908) 38; 5 A. L. J 96. 

(2) 2 C. W. N. 207. 

(3) 27 C. 7. 

'4; 4 lud, Cas. 541; 13 C. W. N. C92. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1281 or 1911. 

March 4, 1913. 

Present :—Justice Sir Ralph Benson, Kt., 
and Mr. Justice Bakewell. 

KUMMATHA VITTiD KUNHI 

KUTHAUAI HAJI— Appellant 

versus 

Reverend ANTONI GOVEAS and 
OTHERS— Respondents. 

Trannfer oj Property Act (lVof]SH2j, Ill, 110— 
ilalabar Compensation for Tenants' Improvements Act 
(Z of 1900), S8. 5, G —Tenant holding over—No adverse 
possession until tenant is paid for improvements— 
Limitation. 

The Transfer of Property Act does nob apply to 
agricultural leases in Malabar. 

According to the customary or common law of 
Malabar, a Kuzhikanam lease is a lease of waste 
land granted for 12 years (or such period as may be 
stipulated) on condition that tho tenant shall make 
improvements and shall be paid for them before he 
19 ejeoted. 


Tho right to hold possession remains with the 
tenant until ho has been paid tho value of his 
improveinenc.s and till ho is paid there can bo no 
adverse possession. 

Second appeal against the decree of the 
District Court of North Malabar, iu A. S. 
No. 474 of 1910, preferred against that 
of the District Munsif of Cannanore, in 0. S 
No. 10 of 1910. 

Mr. ./. L. Rosario, for the Appellant. 

Mr. 0. V. Anantha krishna Iyer, for the 
Respondents, 

JUDGMENT.—The plaintiffs sued to 
redeem a kuzhikanam demise made in 1862 in 
favour of Isb defendant’s father. 

The District Mun.sif gave the plaintiff.s 
a decree for possession on payment of the 
sum ascertained as due to the defendants 
as compensation for improvements. On 
appeal, tlie District Judge held that tenancy 
created by the demise of 1862 terminated 
in 1874 by etllux of time, apparently under 
the provisions of section 111 of the Transfer 
of Property Act. He seems also to have 
held that section 116 does not protect the 
tenant, as there was no payment of rent, 
and, therefore, no holding over. He held 
that the plaintiff’s suit was barred by Article 
139 of the liiraitation Act, not having been 
brought within 12 years of the termination of 
the tenancy, and he dismissed the plaintiff’s 
suit with costs throughout. The Ist plain¬ 
tiff now appeals to us against this decree, 
and with good reason. The Transfer of Pro* 
perty Act doe.s not apply to agricultural 
leases in Malabar. If it did, section 116 
would be a sufficient answer to the defendants’ 
plea of limitation. According to the 
Customary or Common Daw of Malabar, a 
kuzhikanirn lease i.s a lease of wasteland 
granted for 12 years (or such period as may 
be stipulated) on condition that the tenant 
shall make improvements and shall be paid 
for them before he is ejected. The right to 
hold possession remains with the tenant 
until he has been paid the value of his 
improvements. His tenancy does not cease 
unless and until he has been paid. He con¬ 
tinues to hold on the terms of his lease except 
that when the 12 years or otlier period fixed 
in the lease for his benefit having expired, 
be must give up possession on receipt of 
reasonable notice and on payment of the 
compensation due for his improvements. 
This, which is the Customary Law of Malabar 
has been clearly enacted in sections 5 and 
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6 of the Malabar Compensation for Tenants’ 
Improvements Act I of 1900 (Madras). 
In this case, therefore, there was no question 
of adverse possession. 

The defendants continued to hold as 
tenants, until paid the compensation due to 
hem and time did not begin to run against 
the plaintiffs under Article 139 or any other 
Article of the Limitation Act. 

The District Munsif has dealt with the 
plea of limitation correctly in paragraphs 
10 and 11 of his judgment. We set aside 
the decree of the District Judge and restore 
that_ of the District Munsif with costs in this 
and in the lower Appellate Court. 

Decree set aside. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 65 of 1910 

July 26, 1912. 

Presenti^Mr, Pratt, J. C., and 
Mr. Fawcett, A. J. C. 
HASSOMAL MANGHIR SING — 
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NAGENDBA KUMAR RAKHIT V. APABNA CHARAN. 

there was no suit of the description mention- 
ed in section 3 clause (y) or clause (z) of 
the pekkhan Agriculturists’ Relief Act nor 
was (he uecree passed in such suit s> as to 
make the provisions of section 15B of the 
Act applicable. It is true that in Ohulam 
Husssetns c^ae, Ohnhm Jilani v. Muhammad 
Hussain il) the Privy Council referred to 
the application under section 525 as being 

nature of a suit, 
put even if the application under section 525 

be treated as a suit it would still be a suit 

for the purpose of filing the award and not a 
suit for foreclosure or redemption. Although, 
therefore, the defendant is an agricul- 
furist. he cannot in these proceedings get the 
benefit of section 15B of the Dekkhan Agri- 

ouUurists’ Relief Act. In coming to this 

^nclosion we agree with the recent case of 

Gortndraov. Amhalol (2). We confirm the 

order of the lower Court and dismiss this 
appeal with costs. 


L. J. 77; 25 A R 1902 > 61 i 12 M. 

(2) 11 Ind. Gas. 366; 13 Bom. L. R. 352; 35 B. 310. 


Appellant 


KHUSHIRAM KHATANMAL— 

Respondent. 

OefcHan Agriculturists' Relief Act (Xril of IS7 

pltcahihty to filing of award. 

A defendant, though an agriculturist, cannot 
execution of an award hied under section 525 of ’ t 

ui I set the benefit of sect! 

15B of the Dekkhan Agriculturists’ Relief Act 

Goeiadrao y. Ambalal Mohanlal, 11 It 

Gas. 366; 13 Bom. L. R. 352; 35 B. 310, followed ^ 

Appeal from the order of the Assist a 
Judge, Hyderabad. 

Mr. Dipckand Ohandumal, for the Apne 
lant. 

Mr. Dharamdas Khushiram, for the Respom 
ent, 


JUDGMENT.—The appellant prays for 
instalments in execution of an award filed 
under section 525, Civil Procedure Code 
1 he appellant relies on section 15B of ^he 
Dekkhan Agriculturists' Relief Act. The 
award and the decree create a mortgage on 
the appellant 3 property and give the respond¬ 
ent a right to recover the decretal amount by 
eal© of It on certain conditions. Nevertheless 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3846 op 1910. 

March 28, 1913. 

Present: Mr. Justice Stephen and 
Mr. Justice Holmwood. 

NAGENDRA KUMAR RAKHIT_ 

Plaintiff—Appellant 


APARNA CHARAN CHOWOHURT 

AND OTHERS— DEFENDANTS— RESPONDENTS. 

-W T purchase by zemindar 

o/Jrand-Sale set 
zemindar- 

Zemindars suH for rent for period of possession, 

Original arrears for which sale 

pit set aside, suit Jor-Limitation-- 

Bengal Tenancy Act (F/// o/1885), Sch. Ill, Art. 2, 


The first hst of rent for the year 1264 M. E. in 

respect of a pofn* fnfug was due to the plaintiff, the 

zemindar who pot up the fo/ug to sale and himself 

remained in possession of the 
P ill the year 1270 M. jE. when the sale by which 

he acquired the patn» was set aside on the ground 

J about by fraud, and it was held 

+ ^ ®tcndants Nos. 1 and 2 who were the owners of 
wo- birds share of the pafni were in collusion with 
e plaintiff, and, therefore, the Court granted 
mesne profits to defendant No. 3, the owner of th© 
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remaining oiio*thir'l share alone against the plaint¬ 
iff, The plaintiff has brought this suit for rent 
upon the ground that as defendant Xo. 3 recovered 
mesne profits he is liable for rent payable by liiin 
in respect of the years during whicli the i)luintiff was 
in possession: 

Held, that the suit must fail, first because it was not 
known how the mesne protits had been calculated, 
and secondfi/, because although the ])laintiff was in 
possession of the property of defendant Xo. 3 for seven 
years he had accounted for only one-third of the 
mesne profits that he received during that time, and 
it was likel}’ that he had already received from the 
property more in the way of profits than any rent 
which would have accrued duo from the defendants 
had they remained in possession: 

Held, also, that the rent for the first half year’s friVt 
of 1264 M. E. was barred by limitation. 

Mahomed Majid v. Ashan, 23 C. 205, relied 

upon, 

Appeal from the decree of the Officiating 
First Sub-Judge of Chittagong, dated August 
10th, 1910, modifying that of the Second 
Muneif of Satkania, dated January 2-ttli, 1910. 

Babu D. L. Kastngir, for the Appellant. 

Babu Atul Krishna Foy, for the Respond¬ 
ents. 

JUDGMENT.™In this suit the plaintiff 
seeks to recover rent in regard to a poini 
taluq for the years 1264 to l'z70 from the 
three defendants. The facts of the case are 
that one kist was due for the year 1264, the 
plaintiff put up the taluq to sale in respect 
of this kist and himself purchased it. He 
then remained in posse.^sion of the patni till 
■ the year 1270 when the sale by which he 
acquired the patni was set aside on the 
ground that it was brought about by fraud, 
and it was held that defendants Nos. 1 and 2 
had colluded. Defendant No. 3 who is the 
only defendant who has appeared in this 
suit obtained a decree for mesne proffts 
against the plaintiff. We may assume that 
he recovered the mesne profits. The plaint¬ 
iff now makes a case that whereas defendant 
No. 3 recovered mesne profits he is liable for 
rent payable by him in respect of the years 
during which the plaintiff was in possession. 
To this there are several answers. In the 
first place we do not know bow the mesne 
profits have been calculated and we cannot 
in this suit have that matter discussed. In the 
second place, it appears that the plaintiff 
was in possession of the property of defend¬ 
ant No. 3 for seven years and he has only 
accounted for one-third of the mesne profits 
that he received daring that time. lie 
professed willingness to pay to the non¬ 


appearing defendants Nos. 1 and 2 but he has 
not proved any payment to them, and there 
is no reason to suppose that his offer was 
really a substantial one. Under these 
circumstances, it appears likely that he has 
already received from the property more in 
the way of profits than any rent which 
would have accrued due from the defendants 
had they remained in possession. Under 
these circumstances his claim seems to be 
one which it is not open to him to enforce, 
for it is a simple principle that a landlord 
cannot demand rent from a tenant during the 
period for which he keeps him out of posses¬ 
sion and the restitution of the state of things 
before the sale has not been made out in this 
suit as a reason for compelling the payment 
of rent for the period in question. There 
remains a question a.s to rent for the first 
half year’s kist of 1264 in respect of which 
the sale took place. The sale, of course, was 
at the time taken to be as wiping out the 
tenant’s obligation to pay this kist. On 
the sale being set aside the obligation to 
pay revives but a suit to enforce it is barred 
by the period of limitation provided by the 
Bengal Tenancy Act. It is argued that the 
period during which the plaintiff was in 
possession should be taken out of the period 
of limitation. The decision in the case of 
Mahomed Majid V. Mahomed Ashan (1), is an 
authority for saying that it is not so. Con¬ 
sequently, the plaintiff’s claim as to this must 
fail. 

The result is that this appeal is dismissed 


with costs. 

(1) 23 C. 205. 


Appeal dismissed. 
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his title arose when the defendant throiii^h 
his authorized agents first denied that title, 

Of. Dattatraya-v. liamch'\nilr<i (1) and Yith'il 
Moreshwir Desai v. Sitnh^ii (2). It, tliere- 
fore, at any rate arose when the denial, 
referred to in paragraph 3 of the plaint, 
was made. That denial was made in an 
order of the Collector which was passed 
to the knowledge of the plaintiff and 
against which he unsaccessfuHy appealed to 
the Commissioner in Sind. His right to 
sue clearly accrued wlien that order was 
passed, as it constituted a direct interference 
with his alleged title, and the main point for 
determination is, whether tlie suit falls under 
Article 14, as being one to .set aside the 
Collector’s order, or under Article 120 of the 
Limitation Act, as in the case of the 
ordinary suit for relief by declaration and 
injunction. 

Appellant’s Pleader contends that this 
is not a suit for setting aside the Collector s 
order, but merely for declaration of title 
and injunction. But the effect of granting 
such relief will be to set aside that 
order, so far as the property in suit 
is concerned ; and, in my opinion, the suit 
is pro tanto one to set aside that order. 
In support of this view I may cite the 
Privy Council case of Malkorjii,yi v. Narhari 
(3), where though the plaintiffs deliberately 
refrained from suing to ‘*set aside” a sale, 
it was held that the suit, which prayed 
for relief inconsistent with the validity of 
such sale and which had not been brought 
within one year after the sale was con¬ 
firmed, was barred by Article 12 (a) of 

the Limitation Act, which provides that a 
suit to set aside a sale in execution of a 
decree must be brought within the period 
just mentioned. The following remarks of 
their Lordships, at page 352 of the report 
are pertinent: — 

“The Limitation Act protects bona fide 
purchasers at judicial sales by providing a 
short limit of time within which suits may 
be brought to set them aside. If the 
protection is to be confined to suits which 
seek no other relief than a declaration 
that the sale ought to be set aside, and 
is to vanish directly some other relief 

(U 2-1 B. 533 at p. 538; 2 Bom. L, R. 3')4. 

(21 3 Bom. L R. 181 at p. 181. 

(3) 25 B. 337; 5 C. \V. N. 10: 10 M. L. J. 368; 2 

Bora. L. R. 927; 27 I. A. 216 (P. C.) 


consequential on the annulment of the 
sale is sought, the protection is exceedingly 
small. Such, however, seems to be the 
effect of the doctrine of subservience laid 

down by the Bombay High Court. 

What is the justification for refusing to 
construe Article 12 (n) according to its 
obvious meaning whenever a suitor goes 
on to pray for that relief which is the 
object, perhap.s the only object, of setting 
aside the sale ? Their Lordships hold 
that both the letter and the spirit of the 
Limitation Act require that this suit, 

when looked on as a suit to set aside the sale, 
should fall within the prohibition of the 
Article.” So, in this case the protection 
of persons acquiring rights under official 
acts and orders, provided for in Article 
1 -1, is exceedingly small, if it is to vanish 
directly the suit makes no formal prayer 
to set aside such act or order, but merely 
seeks a declaratory and preventive relief 
inconsistent with its validity. And as 
shown by paragraph 3 of the plaint, the main 
object of this suit is to get a decree which 
will supersede and render nugatory the 
Collector’s order, so far as it affects the 
property in suit. 

It is true that in Malkarjun's case (3), 
just cited, it was held that the plaintiff’s 
suit was not in fact a suit to set aside 
the sale (page 319), but the remarks of 
their Lerdships on this point show that 
this was because a prayer to set aside 
the sale would have required an amend¬ 
ment of the plaint, the addition of parties 
and different issues, and the plaintiffs had 
deliberately refused to make any such 
amendment. This does not apply to the 
present suit, where a formal prayer to set 
aside the Collector’s order would affect 
neither the parties before the Court nor 
the issues. In this case for the reasons 
already given I am of opinion that the suit 
is in effect one to set aside the Collector’s 
order. 

It remains to be seen whether this general 
conclusion is affected by the various rulings in 
regard to Article 14 which were cited in argu¬ 
ment. In Balwant v. Secretary of State (4) it 
was hold (at page 489) that where a 
plaintiff seeks a declaration of title to 
certain land ani poisession of that lan l^ an 


(1) 29 B. 480; 7 Bom. L. R. 497. 
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official act of dispossession wonld fall under 
Article 142 of the Limitation Act, and 
the case would not be one *^not otlierwise 
provided for” in the Schedule as con¬ 
templated in Article 14. This does not 
affect the present case where plaintiff has 
not been dispossessed, and Article 142 
cannot, therefore, be applicable to the suit. 
The only Article under wliich appellant’s 
Pleader seeks to bring the suit is Article 
120, and this can only apply if Article 14 
is not applicable. This also disposes of 
the obiter diction in Agha Snlcnn Mahcmcd v. 
Secreturu of ^it.tte (5), which is based on the 
above case, but states the effect of it (in my 
opinion) rather too broadly. 

In the same case of Rohcnnt v. Secretary 
of Stot-i (4) the opinion is expressed that 
Article 14 is applicable to acts or orders 
done in the exercise of powers legally 
exerciseable by the executive subject to 
conditions, the fulfilment of which is denied 
by the party impugning the act or order, 
or invested with no finality by the 
empowering enactment. The order of the 
Collector in this case falls within the 
latter class, as is plainly shown by section 
135 of the Bombay Land Revenue Code, 
1879, which contemplates a suit to set 
aside an order passed by the Collector 
(as this was) under spction 37 of the Code. 
Even, therefore, accepting the restriction 
placed by this opinion on the general words 
of Article 14, it affords no ground for 
holding that Article inapplicable to the 
present suit. 

Again in the case of Surannanna Devappa v. 
Secretary of >tate (6), it was held by 
Parsons, J., (at page 455) that the orders 
contemplated by Article 14 are orders 
which interfere with the plaintiff’s posses- 
sion so as to give rise to a cause of 
action, and not simply administrative orders 
which need no setting aside. In the 
present case the plaintiff himself speaks 
of the Collector’s order as an attempt to 
oust him forcibly and improperly, and there 
is evidence believed by the lower Court, and 
not ccntroverted before us, that the plaintiff’s 
possession has been constantly interfered 
with by the Revenue Authorities. The 
plaintiff also himself appealed against this 


order. I do not think, therefore, that it can, 
even from the point of view adopted by 
Parsons, J., be said not to be an order of the 
kind contemplated by Article 14. 

Then there are the numerous cases such 
as Anan.ia, Kishore Okowdhry v. Daiie 
Thakurani (7) which lay down that an 
order made without jurisdiction is a nullity 
and need not be set aside, so that to an 
order of this description, Article 14 has 
no application. It is, no doubt, arguable 
that if, the Collector has disposed of land 
belonging to plaintiff as if it were Govern- 
merit property, his order is pro Unto 
without jurisdiction, but this contention is in 
any case met by the conclusion of Parsons, J. 
in Ciurannnnna's case (6) (at pages 454. 

55) under which his order disposing of the 

whole “.UriV/ini" should under section 37 
of the Land Revenue Code be treated not 
as a nnllity, bub as a perfectly legal and 
valid order granting the land subject to 
tfiJ rights of the plaintif over it. No doubt, 
on the view there taken by Parsons, J., the’ 
plaintiff was under no obligation to 
sue to set aside the Collector’s order 
and could wait till he is disturbed in his 
possession and then sue on his title to 

maintain or recover possession. Batin this 

pu-ricular case the plaintiff has himself 
decided not to wait till he is dispossessed, 
and h.as brought this suit complaining of 
the Collector’s order and otherwise framed 
in a manner which, for the reasons already 
given, makes it a suit to sec aside that 
order. I think, therefore, that (even sup¬ 
posing plaintiff’s title to the property in 
suit IS good) he should have brought this 
salt within one year of the Collector’s order 
under Article 14, and that the decisions 
which turn on the point of the order being 
a nullity, if made without jurisdiction, have 
no application to the case. The order was 
one that, apart from the question of title, 
could be and presumably was, properly 

passed under section 37 of the Land Revenue 
Code. 

In the recent case of Malkajeppa v. 
Secretary of State for India (8) the view is 
adopted that If a Collector purports t. deal 
With land which is prima facie the property 
of an individual, who has been in peacefnl 


36 C. 726: IOC. L. J. 189. 

{H) lo Ind. Caa. 517; 36 B. 325; 14 Bom. L. E. 332. 


(6) 10 Tud. Ca&. 223; 5 S. L. R. 46. 
(6) 24 B. 435; 2 Bom. L. E. 261. 
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occapatiou thereof aud not of the Govern¬ 
ment, and passes an order with reference 
thereto, he is not dealing witii that land 
in his official capacity, bat is acciug ultra 
Vires, so that the orde.' is net one passed 
by an officer of Government in his official 
capacity” within the meaning of Article M. 
As to this, it is submitted with deference 
that the view is entirely opposed to tliat 
adopted by the Full Bench ruling of 
William Alien v. Hai Shri Dariaha (9), 
which overruled a similar view and where 
Parsons, J., in delivering the judgment of the 

Pull Bench says (at page 772):_ 

It has been argued before us that the 
acts of the defendants were wholly illegal 
and unjustihed by any Act or Regula¬ 
tion, and that, therefore, they cannot be 
official acts. This argument, however, begs 
the whole question. An official act is not 
necessarily a legal act; it may be a most 
illegal one.” 

In this case the Collector in passing his 
order clearly acted in his official capacity' 
and it is begging the wliole question to 
say that his order was illegal or unjustifiable. 

Of all the various views expressed on 
the question in the reported cases, the only 
one, the adoption of wliich would seem to 
be opposed to the above conclusion, is that 
expressed by Sir L. Jenkins, 0. J., in 
Surannnnna's case (6), tiz., that Article 14 
has no application to orders pas.sed under 
section 37 of the Land Revenue Code, unless 
the land disposed of admittedly belongs to 
Government. This is based on the view 
already mentioned that the Collector’s dis¬ 
position is a mere nullity not needing to 
be set aside, if in fact the laud dis¬ 
posed of is not the property of Gov¬ 
ernment. In my opinion this view is 
one which is not justified having regard to 
the ancient rule under which Government 
18 the general landlord in India, 0/. 
rappri Collector of North Kanara 

(10) and the provisions of the Land Revenue 
Code, As I read section 37 of the Code, 
it impliedly authorizes the Collector in any 
particular case to determine, after such 
inquiry as he may deem necessary under 
section 197, whether any laud is the pro¬ 
perty of Government or not. He has, there- 

(9) 21 B. 754. 

(10) a B. 452 at p. 686. 


fore, jurisdiction to decide that point, and 
in view of the provisions of the Code, which 
allow an appeal from his decision, and 
authorize him to take action on it, it is, 1 
submit, unjustifiible to treat his order as a 
nullity, merely because his decision may be 
wrong. The case falls under the general 
principle meuLmed in the following obser- 
vation in the judgment in \[ tl’cirian v. 
Narhiri (.^) where the Privy Council over¬ 
ruled the view that a sale was a nullity 
on a similar ground:—*’ He contended 
that he was not the right person. 
( i. c., against whom execution should 
issue), but the Court having received his 
protest decided that he was the right person, 
and 80 proceeded with the execution. In 

doing so, tlie Court was exercising its juris¬ 
diction. It made a sad mistake, it is (rue; 

but a Court has jurisdiction to decide wrong 

as well as riglit. If it decides wrong, the 
wronged party can only take the course 
prescribed by law for setting matters right ; 
and if that course is not taken the decision,' 
however wrong, cannot be disturbed.” 

^In this particular case the plaintiff admits 
(Kxhibit 31) that he applied to t he Collector, 
claiming the land in suit as his, and that his 
statement and evidence were recorded before 
the Collector made the order complained 
of—on the inquiry the Collector deciiied 
against him, and though he was not techni¬ 
cally a Court, yet the same principles apply, 
and hia decision, even if wrong, cannot pro- 
perly be treated as a mere nullity, F^arsons 
J.. who gave the deciding judgment in Suran- 
case (6) did not adopt this extreme 
view of Jenkins. C. J., but distinguished 
between orders interfering with the plaintiff’s 
possession and so giving rise to a cause 
of action and simply administrative orders 
which need no setting aside. In this particular 
case as already pointed out, the Collector’s 
order clearly falls in the former category. 
The land in question was admittedly part 
of an old grave-yard, which has been sliown 
in the survey reords as "Mukam'" since 1881, 
and the order clearly fell within the scope 
of the Collector’s authority ratijne mnteriae. 

I would adopt the rei.soning of Candy, J., on 
this point in Surannannis case (6) at pages 
450-52. In my opinion it is not unreasonable 
that a person adversely affected by an order 
of a Collector under section 37 of the Land 
Revenue Code at any rate when it is passed 
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after due inquiry and consideration of his 
claim and to his knowledge, should be 
required (as I think the Legislature 
intends.) to bring a suit within one year 
from the date of that order, if he wishes 
to get that order superseded by a Civil 
Court’s decree, just as a person bound by 
an order against him under the Maralatdar’s 
Courts Act, 1906, must sue within 3 years 
from the date of such order (Article 47 of 
the Limitation Act). This is, I think, 
the more so in this Province, where extreme 
care is taken in all matters relating to 
the grants of laud, as shosvn by the Commis¬ 
sioner’s Special Circulars at pages 379- 
38o d of the Circular Book. 

In the course of the arguments the case 
of 'liibhuivnn Bahadur Singh v. Rameshor 
Bakhsh Singh (11) was referred to, as support¬ 
ing the view that Article 14 would not bar 
a suit brought on title. That decision, how- 
ever, expressly does not purport to overrule 
the decision of Jagadamha Chaudhrani v. 
Bahhina Mohun Roy Chaoihri (12) that 
Article 129 of Schedule II of the Indian 
Limitation Act of 1871, using the expression 
“suit to set aside an adoption” denoted a 
suit bringing the validity of the adoption 
into question; and that the rule of limitation, 
given by that Article, applied to all suits 
in whicli the suitor could not succeed without 
displacing an apparent adoption, in virtue 
of which the opposite party was in posse.ssion 
and this even though the adoption was 
brought into question less than 12 years after 
the plaintiff’s titles (if any) had accrued at 
the death of the surviving adopting widow. 
That decision was approved by the Privy 
Council again in the cases of Mohesh Narain 
Munshi v. Taruck Nath Moitra (13) and 
Malkaijun v. Narhari (3) both of which 
support the construction of the words “suit 
to set aside” which I have placed on these 
words in Article 14 in the present case. All 
that the decision in Tirhhmoan's case (11) says 
is that the Privy Council “do not think that 
the immunity, such as it is, gained by the 
lapse of twelve years after the date of an 
apparent adoption amounts to an acquisition ( f 
title within the meaning of section 2 of the 

(11 28 A. 727; 8 Bom L. R. 722; 33 I. A. ) 156 
(P. C.); 3 A. L. J. 695; 10 C. W. N. 1065: 16 M. L. J 
440; 4 c. h. J. 05; 1 M. L. T. 265; 9 0. C. 377. f 

(12) 13 C. 308; 13 I. A. 84. 

(13) 20 C. 487 at p. 495; 20 I. A. 30. 
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Limitation Act of 1877.” This does not affect 
theconstruction puton Article 129 of the Indian 
Limitation Act, 1871, in Jagadamba's CAse (12). 
Nor does the admission of appellant’s Counsel 
in Tirhhuwiins case (ll) that,if the Act of 
1877 applied, his client was out of Court 
do so, because the wording of the correspond¬ 
ing Article 118 in that Act is different from 
that of Article 129 in the Act of 1871. [it 
may also be noted that this admission 
conflicts with Mr. Cohen’s contention that 
the principle \i\ Jagad imh i's case (12) applied 
equally to Article 118 in the Act of 1877, 
see the report of his arguments in Tirbhuw in 
Bahadur Sitigh 7. Rameshar Bakhsh Singh (11) 
and it is somewliat difficult to believe that 
the Privy Council mean in this summary 
way to overrule the Bombay Full Bench 
decision to that effect in Shrinivas Murar v. 
hanmant C)i^iylo(14) and other similar rul¬ 
ings]. I, therefore, hold that there is nothing in 
TiThhnwans case (11) to affect the conclusion I 
have come to. 

I would add tliat, if the question arose 
in this case, I would be prepared to differ 
from the view taken in Bahvant v. Secretary 
of State (4) that ti a case of dispossession 
Article 142 would exclude the application 
of Article 14, though the dispossession was 
in pursuance of an order passed to the 
knowledge of the plaintiff, and giving him 
a cause of action, as in this case. In my 
opinion, the words not herein otherwise 
expressly provided for” are meant only to 
refer to articles which in terms deal with 
acts or orders of an officer of Government 
in his official capacity,” such as Articles 1, 12 
(6), (c) and (d). 15, 16. 45, 46 and 47, and 
not to a general provision of the kind contain¬ 
ed in Article 142. Otherwise no force is 
given to the word expressly" in Article 14. 

I, therefore, hold that the lower Court was 
correct in its decision that the suit was time- 
barred under that Article. As, however, the 
learned Judicial Commissioner does not 
concur in this view, I proceed to discuss 
the second point t'u., whether the lower 
Court erred in holding that the plaintiff's 
possession of the land in suit was not 
such as to create a right in his favour 
and that he had failed to prove his title. 

The mere fact that plaintiff has not shown 
adverse posssssioo for more than 60 years 


(14) 24 B. 260; I Bom. L.R. 799. 
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prior to the institution of the suit clearly 
does not snffice lo pat hini out of Court, as 
the Joint Judge held, it did. Under section 
110 of the EYidence Act, possession short of 
the statutory period which may give a title 
by prescription, is sulHcieut to raise a pre¬ 
sumption of ownership and shift the burden 
of proving tide on to the other party. But 
where neither side can show title, the pos¬ 
session which attracts the presumption of 
ownership must be juridical possession 
obtained nec t?i, nee cl'im, nec precario, ah 
adversari'^ or in other words it must be a 
possession founded on a prima facie right, Of. 
Hanmuntrav v. The Secretary of State for India 

(15), per Ranade, J. Even if the view taken 
by Sir L. Jenkivis, C. J., in that case is 
correct, viz., that mere wrongful possession is 
sufficient to shift the burden of proof under 
section 110, Evidence Act, and that it makes 
no difference if the possession were not only 
without title, but obviously wrongful (see 
at pages 290-294), still the circumstances 
may show that such possession was merely 
that of a licensee and not of an owner. Of. 
Kaikhusru Ader)i -v. Secretary of Slate (U)). In 
this particular case the plaintiff cannot say 
how his father came to be in possession; and 
the circumstances are more consistent with 
his bsin^ allowed to stay on it as a mere 
licensee, without his putting forward any 
claim to it as an owner, than to his setting 
up any adverse title. As it was the site of 
a grave-yard, it is natural that plaintiff s 
father, Khudabux, should have been allowed 
to occupy a portion of this Survey number as 
a holy man who would take care of the trees 
and do other acts for the convenience of tlie 
mourners and others who visited it; and 
plaintiff’s own witnesses bear out this view. 
On the other hand the evidence clearly shows 
that the moment the plaintiff attempted to 
assert any right of ownership, he was 
successfully resisted by the Revenue Authori¬ 
ties. So far as regards the non'interferenco 
with the mere occupation of the land by the 
plaintiff and his father, the case falls within 
the general principle that In the case of a 
private owner even, the allowance of acts 

(15) 25 B. 2S7 at p. 30b 2 Bom. L. R. lUl. 

(16) 12 Ind. Cas. 117; 15 0. W. N. 90:); 36 B. 1; 
(P. 0..- (1911) 2 XI. W. N. 23; 10 XI. L. T. 97; M C. L. 
J. 268; 13 Bom. L. R. 788; 8 A. L. J. 1219; 2L M. L. J. 
1100 . 


which do not necessarily involve any denial 
of owner.ship, or a grant from him, do not 
suffice to create an ownership against him; 
and the mere nDn-interference of the State, 
to which neglecf is not to be imputed, is not 
to be accounted for, if it can be otlierwise 
accounted foi on a presumption of a surren¬ 
der of it.s ownership.” Hhaskarappa v. The 
Collector of North Konara (10). 

In these circumstances I am of opinion 
that plaintiff’s po.ssession doe.s not afford any 
presumption that he and his father were 
owners of tlie land in suit. His suit accord¬ 
ingly fails in any case on its merits, and 
tlie appeal must be dismissed with costs. 

Pha'IT, j. 0. — 1 concur in the conclmsion of 
the learned Additional Judicial Commissioner 
that the plaintiff lias not proved such 
juridical possession as raises a presumption 
of title in his favour; and that the suit must 
fail on the merits. 

I do not agree, however, that the suit is 
tirne-barred under Article 14 of the Limi¬ 
tation Act. If tlie Collector’s order under 
section .37 of the Land Revenue Code were 
intra vires and had any legal effect on the 
plaintiff’s title so that it was necessary for 
plaintiff to set it asiilo before establishing his 
title, tlien 1 agree that the suit though a suit 
on title would be barred by Article 14. This 
is the logical result of the decisions of 
Malka'-)un v. Narhari (3), and Jiaghunnth 
Prasad V. Kaniz Rasul (17). Bat undersection 
37 the Collector can only dispose of lands 
which are not the property of individuals. 
If, therefore, the land in suit is tlie property 
of the plaintiff the Collector’s order under 
section 37 is ultra vires. 

Is Article 14 to be applied when the order 
of the officer of Government is ultra vires ? 

Reference has been made to Jagidamba's 
case (12) where asuit on title by a reversioner 
was held to be barred under Article 129 of 
Act IX of IS?! as the plaintiff had not sued 
within twelve years of the date of the 
apparent adoption. That Article ran as 
follows: —“To establish or set aside an 
adoption twelve years from the date of the 
adoption or at the option of the plaintiff the 
date of the death of the adoptive father.” If, 
therefore, a widow made an adoption twelve 
years after the death of her husband the 


(17) 24 A. 467} A. W. N. (1902) IIC. 
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reversioner had only one period of limitation 

that IS, 12 years from the date of the 
adoption. If the widow survived the adoption 
twelve years the reversioner could not sue for 
possession at her death. Even though the 
adoptmn may have been a sham and may 
have been kept secret the rever.sioner had no 
remedy unle.ss he filed a declaratory suit in 
thel.fe-t.meof the widow. This unsatis- 
factory result was remedied by amendment 
of the limitation law and by the recent 
decision of the Privy Council in Thakur 

fl2?is Buteven Jagadamba', oa.se 

(121 13 not authority for the proposition that 

It IS necessary to sue to set aside that which 

of no legal effect, e. g., an invalid adoption. 

The case turned merely on the wording of 

the phrase, suit to set aside an adoption as 
meaning any suit that brings the validity of 

an alleged adoption under question. 

t seems hardly necessary to quote 
authority for the proposition that it is not 
necessary to sue to set aside an order that is 
ultra vnes Jf authority is wanted I cannot 

do better than quote from the judgment of 
We.st, J. in t^hivaji lesn Ohawan v. The Collec- 
tyfRoinag,r, (18). -There are other orders 
not within the scope of the authority of the offi- 
cial who makes them, ralioue materiae. He 
affects to deal with some thing in its nature or 
egal character beyond the range of his func 
ions. In the case of such an order carried out 

tLt\hr“^ dispossession, we do not think 
that the person injured is deprived of his re¬ 
medy or restricted in his resort to the Law 
Courts merely by the orders being signed by 
a Collector or other official. The order is in 
the case supposed, legally a nullity; the dis- 
possession 18 an act of force, as it it had been 
effected by a mere private individual.” 

J here has been no dispossession heie, but 

the principle is the same. The plaintiff sues 

to disperse a cloud on hie title and it makes 
no difference that the defendant who denies 

his title happens to be the Collector. I 
concur m the decisions on this point of 
S^anuanna , case(6), and Hanmantrav’s case 
U5), followed in the recent case of ilalkajeppa 
V The Secretary of State (8). I cannot consLue 
section 37 of the Land Revenue Code as con- 
ferring upon the Collector the power to 
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determine whether land is the property of 
(xovernment or not. This appears also to be 
1 Q 1 Legislature for Bill No. 11 of 

P 11711 Government Gazette 1912 

art VU, page 3) proposes an amendment of 
the section which, if parsed, will give effect 
to the view of my learned colleague. 

Appeal dismissed. 


(18) 11 B. 429. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 163^ of 1910. 

February 24, 1913. 

Present:—Hr. Justice Holm wood and 
Mr. Justice Chapman 

RAHIMUDDIN MUNSH[_Pl„stiff 

— Appellant 

V6T8H$ 

BHABANGANA DEB^A and otoprs- 
r)FF«NDANT3-.RBSPaNDENT8. 

Appellate 

Court T)ocHment<t filed in jir.st Court 12 day f ^before 

rnt f which make new 

c^se, tvhelhe, any reason for taking additional evidence 

(4c f o^';90sT""r -7 Procedure Code 

^A * • Act (I of IH72) s 83 

A suit for possession was dismissed by the erst and 
the lower Appellate Courts as barred by limitation 

iUh c““rt r remainder Lv the 

liloh Court for decision on the merits. The lower 

Appellate Court dM not send the case back to the 

rst Court as al the eridence had been recorded 
The lower Appe late Court, however, allowedTnXt 

med as”docum " f to be 

Died as documentary evidence “nnder the necnliar 

fiIedT2da"vsh“fThese documents were 
of ■ Y ^ decision in the Court 

either of the judgments before remand for they were 
not accepted as evidence in the drst Coart^ They 

thVLwer ^^^fendants and 

ffe/d. that the lower Appellate Court ought not to 

^^re^son w^* ® evidence; bfcause frsf, 

no reason was given for admitting them, the 

brtsktnts’’'°“’‘'*'' of the case cannot 

case denpnfT^^ reason, and secondly, because snch a 
Tnlv be important evidence could 

- Ik" review and not as supplying 

of the case ’’''■donee necessary for the decision 

TadiVla Peninsula Railway 
J 31 B. 381 at p. 390; 11 0. W. 721, 6 0. L. 

17 M L V irv T- d35i 9 Bom. L. B. 671| 

17 M. L. J. 347; 34 I. A. 113. relied upon. 
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A map prepared by private arransemenb by a De* 
paty Collector for the settlement of the silted bed of 
a river, does not fall within the purview of section 83 
of the Evidence Act. 

Kanto Proshad Hazari v, Jngat Chandra Duttn, 23 
C. 335, relied upon. 

Appeal from the decree of the District 
Judge of Pabna and Bogra, dated March 29th, 
1910, modifying that of the Sub-Judge of 
that District, dated December 18tb, 1905. 

Babua Vmakali Mukherjec and Sl^>yama 
Oharan Roy, for the Appellant. 

Mr. Casperss, Counsel, Babus Mohini Muhun 
Ohakravarti and Puma Chandra /fop, for 
the Respondenis. 

JUDGMENT,—The facts which it is 
necessary to set out for the determination 
of this second appeal can be best stated 
in the way they are in the iudgraent of 
remand of this Court dated tlie 12t.h January 
1909.* 

This suit relates to a Chur known as 
Chur Bawsa which appears originally to 
have been an accretion to the village Bawsa 
situated in estate No. 6 called Dihi Fatepur. 
Government surveyed the Chur, found that 
a certain portion fell within estate No. G 
and released it to the propiietors of that 
estate. The remainder was formed into a 
separate estate, numbered -107, and settled 
with the then proprietors of estate No. 6. 

Subsequently various separate accounts 
were opened in No. 407 and ultimately the 
residuary or ejmali share of G annas odd 
fell into arrears and was sold under Act XI 
of 1859. It was purcliased by the pUintilT. 
The plaintiff also obtained a patui of another 
share of 3 annas odd from the defendants 
Nos. 8 to 10, who are said to be the 
maliks of that share. The plaintiff has 
brought this suit for possession, praying 
that estate No. 407, may be ascertained, 
and that when it has been ascertained he 
may obtain his share in it by partition. 

The lower Courts dismi.ssed pl-iintiff’s 
suit as barred by limitation, both on the 
grounds of adverse possession and of want 
of proof of plaintifl's possession within 12 
years of their becoming 6t for enjoyment. 

A Division Bench of this Court held iu 
second appeal that the suit was in no way 
barred by limitati)n and remanded the case 
for decision on the merits. 

The judgment of the District Judge on 
remand is what we now have before us in 

*S«e 1 Ind, Cae. 81— Ed. 


appeal. As all the evidence had been re¬ 
corded he did not send the case to the 
first Court to record evidence and try the 
issues on the merits but he says he allowed 
certain papers, viz.^ a mahalwari register 
and a map of the two estates to be tiled 
as documentary evidence under the peculiar 
circumstances of the case. It is pointed 
out to us by the learned Counsel for the 
respondents that these papers were filed 
12 days before the original decision in the 
Court of first, instance but they certainly 
were not dealt with in either of the judg¬ 
ments before remand and they make au 
entirely new case for the defendants which 
we shall deal with later on. The appeal 
is argued before us on the ground tliat the 
learned Judge in tlje Court below has 
decided the case on entirely wrong principles. 

The plaintiff’s title to 10 annas share of 
Chur Bawsa being proved and admitted 
and his claim not being barred by limitation 
the only question of fact for determination 
was whether the disputed land appertained 
to the Survey area of Mauza Basvsa which 
had been originally surveyed as one estate 
with Chur Bawsa 

If the 1473 bighjs found in situ by the 
Commissioner belonged to that survey area 
and the plaiiitiffs by reason of lap.se of 
time and by the conduct of the defendants 
were unable to identify tlie boundaries 
between the two estates enclosed in that 
area, tlie rule laid down by Sir Barnes 
Peacock, C. J., in Khemamoyee v. Shushee 
Bhoosun Gangoo^y (1) will apply and the 
Court will proceed to deterniino the original 
boundaries not by actual identification but 
by <Iefining at.d li.xing them in such a 
manner tl at the produce of the total land 
in each estate should boar the same pro¬ 
portion to tl)« iama payable for such e.state 
as fire produce of (he whole of such lands 
bears to the total of tlie jamas payable on 
account of the two estate.s. 

There can bo no doubt that the plaintiff 
when he purchased and otherwise acquired 
a ten annas share in Chur Bawsa as opposed 
to Mduzu Bawsa became liable to pay the 
revenue actually sotthd by Government on 
that estate and the defendants could not 
take advantage of a private arrangement 
made by them with the Deputy Collector 

when they were proprietors of both thg 

(1) 9 W. R. 94. 
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estates, to call 14 acres odd Chur Bawsa 
aod the remainder of the lands Uauzi 
Bawsa. 

The learned Jadge in the Court of Appeal 
below has relied entirely on this arrange¬ 
ment which raises no presumption under 
section of the Evidence Act as was 

held in the case of Kanto Prashid Haziri 
V. Jiigat Chandra Dutti (2). 

Even, therefore, if the learned Judge was 
entitled to use this evidence on the ground 
that it had been filed 12 days before judg¬ 
ment was pissed in the Court of first 
instance, it would not be of any avail 
against the plaintiff’s title. But there is 
nothing to show that the papers evidencing 
this arrangement were tendered and accepted 
as evidence in the first Court. On the 
contrary the learned dudge tells us in his 
judgment that he took them in appeal. 

This he was not competent to do upon two 
grounds. Firstly because he gives no reason 
for admitting them, for his reference to the 
peculiar circumstances of the case cannot be 
taken as any reason, and secondly because such a 
case depending on new, and important evidence 
could only be taken by way of review and not 
as supplying any lacuna in the evidence 
necessary for the decision of the c»se. This 
was very clearly laid down by their Lordships 
of the Judicial Committee in the case of 
Kessoivji hsur v. Great Indian Peninsula 
Uailway Company (3). 

The Revenue Settlement is what binds 
the purchaser and it is open to plaintiff 
to show that even this is wrong. That 
Settlement is evidenced by Exhibit S a 
document filed by the defendants themselves 
as their title-deed. It is dated 24th October 
1851 and clearly shows that out of the 
whole^ survey area of 870 odd bighas by 
a 23 t inch cubit measurement equivalent to 
1515 standard higUas, five hundred and 
ninety-six highas odd was declared in accord¬ 
ance with the order of the Khas Commis- 
eioner’s Court which was a final judicial 
order binding both Government and the 
proprietors, to be also Bawsa land of the 
respondents and released to them while the 
remainder 274 bights odd was resumed by 
Government. 

(2) 2'^ C. 33,5. 

(3) 31 B. 381 p. 390; ] 1 C. W. N. 721; 6 C. L. J. 

6 ; 4 A. L. J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671- 17 
M. h. J. 347; 34 I. A. 115. ’ 
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Government re-eettled this reeamed area 
with the defendants as a separate estate and 

It IS Idle to contend that they could a£fect the 

rj^^hts and liabilities of fntnre purchaser o 
this separate estate by getting a private 
adjustment of the revenue of the t^o estates 
and a nominal change of areas before a 
epu y Collector, aa arrangement which 
never went before a judicial tribuna7Tor 

" 1 ^ 0 “ o^f th", 'Without the sanc- 

The only real question that arises in this 
case IS whether the lands that the Commis- 
s.oner has plotted oat as Brwsa are the 
origiual survey area that went under that 

lTto“''“‘’‘- m' that it is too 

ate to re-open that question in second appeal 

Wned Counsel has drawn oar attenUon 

0 the remarks of Mr. Nurul Huda, the 

Oistriot Judge, who heard the appeal before 

chitt: 1849 '’'’ of 

, of “pnn which the Commis¬ 
sioner s map was based and it harbaln 
strenuously argued that there is nothing to 

p oHintofmo foo'o'fo'l - ‘b* 

plotting of im Except the heading of the 
Chitta where the words “Chur Bawsa” are a 
subsequent interpolation. But the subse¬ 
quent addition of these words need not be 

rsrrrt ■: -- “ot tm 

that ,t was discovered that there was 
tords“mav'”h 

record to sL 77 ""f 

would be a natural and probable 

ed thft Courts accept- 

and the n 7 ®"'‘“<3 acted upon it 

7eot this from whose judg- 

sugges ed 777 f^ofore us has not 

suggested anything against it, we are 

Of this area Court Commissioner, 

quest •<:: r\;77d t ^ “ 

before ns f ■. ^ , ““‘y question now 

much of ih ” ^hare in so 

of the western portion of the Char as 
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is left after the defendauts have obtained 
the 596 bighas odd equal to 1046 highas odd, 
standard measureraent which appertain to 
their Mama Bawsa. 

Although the plaintiffs have established 
their title to 469 highas odd the original area 
of Chur Bawsa, as the exact boundary is not 
now ascertainable and as the liver is at 
present covering the extreme western portion 
of this estate where 14 acres is admitted by 
the defendants to be Chur Bawsa. We must 
take it that that portion of these estates 
measuring approximately 37 oighns is at 
present unfit for occupation. 

It is a remarkable coincidence tliat this 
comes within five highas of the 14 acres which 
the Judge finds is admitted as tlieir estate 
showing that tlie Commissioner’s measure¬ 
ments are very nearly accurate. The plaint¬ 
iffs* estate being admittedly to the west 
and the lands being identified as a wliole 
on the findings of the Courts bel)w tlie 
appeal must be allowed. The judgment and 
decree of the lower Appellate Court set 
aside and the plaintiff’s suit decreed declar¬ 
ing his right to 10 annas 12 karas 2 kogi 
share of the western portion of the lands 
depicted on the Commissioner’s map after 
demarcating 1046 highas odd the equivalent 
of 596 highas cottihs measured by the 
23 I inch cubit by a perpendicular dropped 
from north-east to south-west across the 
disputed area approximately parallel with 
the west bank of the Jamoona FCali. The 
appellants are entitled to their costs in all 
Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
MracELLANEOra Civil Appeal No. 668 op 1911. 

February 6, 1913. 

Present: — Sir Lawrence Jenkins, Kt , 
Chief Justice, and Mr. Justice Mullick. 

R. G. BROWN —Defendant—Appellant 

versus 

MAFIZUDDIN CIIOWDUURY— Pl\intiff 

—Respondent. 

Injunction—Suit to set aside revenue sale on ground 
of fraud — Rettraining defendant jrom taking out certi- 
ficate Of sale—Point of insufficiency of notice not viade 
before Heveyiue offices. 


In a suit brought to impugn a revenue .sale on the 
ground of fraud, the plaintiff obtained an ex j>orfc in¬ 
junction against tlie defcMidaiit restraining him from 
accepting a cei tiheate under the Revenue Sale Act, 
section 28, because the plaintiff apprehended that the 
defendant would be in a better position for the purposes 
of jiroof of service of tlie notice.'s, having regard to the 
jirovi.'^ions of tlie Land Revenue Sale Act of 1818. 
The grouml of insulticiency of the notices had never 
been ailvaiiced in the Revenue ()Hice.‘i, and no such 
point was advanced hefoie the Conmiissioiior: 

Held, that the ijuestion of notice wa.s one that could 
not be agitated in the present suit, untler section 33 of 
the Revenue Sale Law, IH.jO, and that the injunction 
should, tlierefoj e, be discharged as it will liave tlio 
effect of withholding from the ilefendant the certi- 
ticato which, in the words of the Act, should now be 
given to him. 

Appeal from the order of the Sub Judge 
of Backergunj, dated November 30th, 1911, 

Babus Mohendra Nafh Roy aud Qunola 
Cak'un Sen, for the Appellant. 

Babus Dwarka Kath Chakniv irli and Kali 
Kinkitr Oh ikrav Ui, for the Respondent. 

JUDGMENT.—Tliis is an appeal from an 
order of the Subordinate Judge of Backer¬ 
gunj refusing to discharge ati injunction iu 
these circumstances. The suit is one brought 
to impugn a revenue sale on the ground of 
fraud. In the course of the suit the plaintiff 
obtained on the last day of the term an 
ex parte injunction against the defendant- 
appellant, the purchaser at that sale, restrain¬ 
ing him iu effect from accepting a certificate 
under the Revenue Sale Act, section 29. 
The materials in which that injunction was 
granted appear to me to be of the fljmsiest 
kind. As soon as the Court re-opened, that 
is to say, on the 4t.h of November the de¬ 
fendant applied to liave ibis ex parte inter¬ 
locutory injunction discharged. It is on this 
applicalion that the Subordinate Judge has 
made tlie order of which complaint is now 
made. In my opinion, the Subordinate 
Judge should have discliarged injunction. 
The reason why the plaintiff is so anxious to 
retain the injunction is that he apprehends 
that the defendant will be in a better position 
for the purposes of proc-f of sernai, having re¬ 
gard to the provisions of the Laud Revenue 
Sales Act of 1869. The case has already 
been before the Revenue Authoritie.a, that is 
to say, before the Collector in the first in¬ 
stance, and before tlie Commissioner on 
appeal. The judgment of the Commissioner 
has been read to up, and there is no trace in 
that judgment of any argument having been 
addressed to that officer as to the insufficiency 
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of notice. When the learned Vakil for the 
respondent was asked, he had candidly to 
adrait that he could not say that this point 
had ever been advanced before the Revenue 
Officers. It is important to recollect in this 
connection that whereas section 33 vests in 
Civil Courts jurisdiction to annul sales, it 
provides that no such sale shall be annulled 
on the ground there indicated, unless sach 
grounds shall have been declared and speci- 
fied in appeal made to the Commissioner 
under section 2 of the Bengal Land Revenue 
Sale Act (1868). At the threshold, therefore, 

we have the difficulty that it is not shown 
that the question of notice is one that can 
be agitated in this suit. More than that, we 
have, as I have said, the indication of the 
Commissioner that no such point was made 
before him. Then, what is the affidavit on 
which the respondent relies as entitling him 
to the injunction. It is, so far as notice is 
concerned, in the vaguest possible terms, and 
in making the statements he does in that 
affidavit the deponent does not pledge his 
knowledge but relies only on his belief. On 
the other hand, I 6nd that the affidavit of 
the appellant who seeks to have the order 
discharged asserts as a matter of knowledge 
and belief that the notices were served. In 
all the circumstances of this case I do not 
think that we should be right in upholding 
any order that may have the effect of with¬ 
holding for the appellant before us the 
certificate which, in the words of the Act, 
should now be given to him. On the terms 
of the Act, the sale in his favour is final and 
conclusive, and the result is that he has to 
pay revenue; but notwithstanding this he is 
kept out of possession. This is not a state of 
affairs which it is desirable to maintain and, 
in my opinion, the proper course is to dis¬ 
charge the ex paite injunction obtained on 
the 20lh of September 1911, and to allow 
this appeal with costs, hearing fee three gold 
rrohurs. 


Appeal allowed. 
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Civil Revision Pbtition No. 10 of 1913 

April 17, 1913. 

Present: —Air. Justice Banerji. 

LALMAN SHCKUL— Plaintiff- 

Appellant 

versus 

Lala GAURl DAT— Defendant— 

^ Respondent. 

Contract Act (IX of 1872). 3 . 2 (a), (b). (d)^OJfer by 

a^Lertisement—Acccptance without knowledge-Contract 

— Consideratton. 

There can bo no acceptance unless there is 

knowledge of an offer. 

The nephew of A. absconded from homo and no 
trace of him could be found. A. sent his servant 
B to search for the boy. After B. bad gone, A. 
offered a reward to any one who found the boy. 
■«.. w 10 had no knowledge of A.'s offer, found the bov 

the basis of a contract/ 

(I)that there was no contract between J. 

&Dfl 2j. I 

(2) that, though it was not the duty of B. as a 
search for the missing boy yet, having 
undertaken the task before the offer, he was bound 
to perform It and, therefore, his search for the bov 

could not be regarded as a consideration of A 's 
promise. 


Civil revision against the decree of the 
bmall Cause Court Judge of Cawnpore, 
dated the 19th November 1912, 

Mr. S. Mushran (for the Hon’ble Dr. 
Tei Bahadur Snpru with him Mr. R. r\ 
Malviya), for the Appellant. 

Dr. batish Chandra Banerji, for the 
Respoudeut. 


JUDGMENT.— The facts of this case are 
these:^ In January last the nephew of the 
defendant absconded from home and no trace 
of him was found. The defendant sent his 
servants to different places in search of the 
boy and among these was the plaintiff who 
was the munib of his firm. He was sent to 
Hardwar and money was given to him for 
his railway fare and other expenses. After 
this the defendant issued bandbill.s offering 
a reward of Rs. 501 to any one who might 
find out the boy. The plaintiff traced the 
boy to Rishikesh and there found him. He 
wired to the defendant who went to Hardwar 
and brought the boy back to Cawnpore. He 
gave to the plaintiff a reward of two sove¬ 
reigns and afterwards on his return to Cawn¬ 
pore gave him Rs. 20 more. The plaintiff 
did not ask for any further payment and 
continued in the defeDdaDt*s service for about 
six mouths when he was dismissed. He 
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then brought this suit, out of which this 
application arises, claiming Rs. 499 out of 
the amount of the reward offered by the 
defendant under the handbills issued by him. 
He alleged in his plaint that the defendant 
had promised to pay him the amount of tlm 
reward in addition to other gifts and travel¬ 
ling expenses when he sent him to Hardwar. 
This allegation has been found to be untrue 
and the record shows that the handbills were 
issued subsequently to the plaintiff’s de¬ 
parture for Hardwar. It appears, however, 
that some of the handbills were sent to him 
there. 

The Court below having dismissed the 
claim, this application for revision has been 
made by the plaintiff and it is claimed on 
his behalf that as he traced out the boy he 
is entitled to the reward offered by the 
defendant. 

The learned Advocate for the defendant 
contends that the plaintiff’s claim can only 
be maintained on the basis of a contract, 
that there must have been an acceptance of 
the offer and an assent to it, that tiiere was 
no contract between the parties in this case 
and that in any case the plaintiff was already 
under an obligation to do what he did and 
was, therefore, not entitled to recover. Ou 
the other hand, it is contended on behalf of 
the plaintiff^ that a privity of contract was 
unnecessary and neither motive nor knowledge 
was essential. The learned Counsel for the 
plaintiff relies on the cases of WillKims v. 
Garioiirdine (1) and Gibbons v. Proctor (2). 
These cases, no doubt, support the contention 
of the learned Counsel and the result of them 
seems to be that the mere performance of the 
act is sufficient to entitle the person performing 
it to obtain the reward advertised for. These 
cases have, however, been adversely criticised 
by Sir Frederick Pollock (Law of Contracts, 
9th Edition, pages 16 and 22) and by tho 
American author Ashley in his Law of 
Contracts (pages 16, 23 and 24). In ray 
opinion a suit like the present can only be 
founded on a contract. In order to constitute 
a contract there must be an acceptance of the 
offer and there can be no acceptance unless 
there is a knowledge of the offer. Motive is 
not essential but knowledge and intention 

(1) 4 B. & A«l. C3l; 1 N. & M. 418; 2 L. J. (n. s.) K. 
B. 101; 5 Car. & P. 566; 38 R. R. 328; 110 Eng. Rep. 
690. 

(2) 64 L. T. 594; 55 J. P. 616. 


are. In the case of a public advertisement 
offering a reward, the performance of the act 
raises an inference of acceptance. This is 
matrifest from section 8 of the Contract Act, 
which provides tliat “Performance of the 

conditions of a proposal.is an acceptance 

of the proposal.” As observed by Ashley in 
the work on Coutracto, ah-eady referred to, 
“ If there is intent to accept, the contract 
arises upon performance of the requested 
service daring the continuance of the offer 
and the offeree is tlien entitled to the reward 
promised” (page 23). Where, therefore, an 
advertisement, offering a reward for the 
perfoimance of a particular act, is published, 
and the act is performed, there is a complete 
contract and a claim for the reward arises on 
the basis of a contract. 

In the pre.sent case, however, the claim 
cannot be regarded as one on the basis of a 
contract. The plaintiff was in the service of 
the defendant. As such servant he was sent 
to search for the missing boy. It was, 
therefore, his duty to search for the boy. It 
is true that it was not within the ordinary 
scope of his duties as a munih to search for 
a missing relative of his master but when he 
agreed to go to Hardwar in search of the boy 
he undertook that particular duty and there 
was an obligation on him to search for and 
trace out the boy. Being under that obliga¬ 
tion, which be had incurred before the 
reward in question was offered, he cannot, 
in my opinion, claim the reward. There was 
already a subsisting obligation and, therefore, 
the performance of the act cannot be regarded 
as a consideration for the defendant’s promise. 
For the above reasons I hold that the decision 
of the Court below is right and I dismiss this 
application with costs. 

Application dismissed. 
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Tn r$ AN ARTICLED CLERK. 

CALCUTTA HIGH COURT. 
Application in Original Side. 

May 8, 1913. 

^ Mr. Justico Fletcher 

/n re AN ARTICLED CLERK-Petitioneb. 

ArUcled clerk—C.Urk articled to Attorney^HoIding 
other o,ffice or employment-Single Judge, if has poxcer 

lotf/i general order o) High Court-Original 
Sxde Rule 98. ^ 

The terms of rule 93 of the Original Side of tl.o 

High Court prohibiting articled clerks of attorneys 

from holding other office or engaging in any employ. 

ment, are very stringent. An articled clerk cannot 

hold any employment during the term of his articled 
Clerkship. 

An articled clerk who had four months and twenty 
days more to complete the period of his service wished 

to become the Secretary of a Limited Company the 

shares of which were owned by the members of the 

clerk s family and the property which the Company 

was formed to hold and manage was a certain zemui. 

belonj^ng to the family or lately belonging to the 
amily of the clerk, and applied for permission to 
6nter into tho service: 

^old, that the application must bo refused 

It is doubtful W'hether a single Judge of the High 
th^ C^urt '^'spense with the general order of 

This is an application by a clerk articled 
to an Attorney for liberty to accept the office 
of Secretary of a Limited Company which is a 
joint family business. He bad only four 
months and twenty days more to complete 
the period of his service. The joint family 
property to which the petitioner was williog 
to serve as Secretary was a zetmndari con- 
cern. The petitioner ig a member of the 
Hatkhola Dutt family and he is a member of 
the joint family concern. 

Mr. A.vetoom, for the Petitioner 
Fletcher, J.-This was an application by 
an articled clerk for liberty to accept the 
office of Secretary of a Limited Company 

before his articles of clerkship had expired 

he having still four months and twenty 
days more to serve to complete the period 
of five years, which he was bound to serve 
under the rules and orders of the Court. 

[His Lordship then referred to rule 9^* of 
Belchamber’s Book and said.] The words 
there are very stringent. It was not easy to 


[idis 


see how an articled clerk can hold any em¬ 
ployment during the terms of his articled 
clerkship, the reason being that for the 
good of the profession it had been considered 
that during the five years the articled clerk 
was appointed to his master he should be ex¬ 
clusively engaged in learning the profession to 
which he would be ultimately admitted Mr 
Avetoom in support of his application has 
cited the case of Ex parte Peppercorn{\). The 
words of the Statute in England! practically 
did not depart from the terms of role 98 
But the case of Ex parte Peppercorn (1) was a 
very different one. That case seems to be 
dietiDgoishable from the present one The 
other case that has been cited is the case of 
Ex parte Qreville (2). That case, in my opinion, 
cannot be distinguished from the present 
one. It 13 quite true in the present case that 
the Company to which the articled clerk 
wishes to become the Secretary is a Com¬ 
pany the shares of which are owned by the 
members of the articled clerk’s family and 
the property which the Company has been 
formed to hold and manage is a certain 
zemtndan belonging to the family or lately 
belonging to the family of the articled clerk. 

It seems to me that this case is covered by the 
case of Ex parte Qrevillc (2) and the articled 
clerk IS not entitled to accept this office as 
Secretary. As to how far I have got the 
power to grant the concession order, I do not 
know, because the employment proposed to 
be accepted by the articled clerk either falls 
within the terms of rule 98 or does not. So 
far as I can see it does fall within the terms 
of rule 98 and, therefore, I am not able to 
grant him this concession order. I am very 
much in doubt as to whether a single Judge 
has power to dispense with the general order 

of the Court. The present application is 
therefore, refused. 

(1) 1 C. P. 473; 1 H. R. 487: 35 L. J C P pan. 

12 Jur. ( n , s .) 761; 14 L. T. 252; 14 W R 6*93 ^ 


• Articled clerk not to hold other office or 

BUPLOTMRNT. 

Rule 98.—No person who shall be articled to serve 
M clerk to an attorney for the purpose of being 


? 8hal( during 

actually employed in the proper 
business, practice, or employment of an Attorney. ^ 

t 23 A 24 Viet. c. 127, section 10. 
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Mr. Avefoom :—If your Lordship thinks 
that an application ouglit to be made to the 
Chief Justice for him to appoint a Bench, I 
can make that application. I made this ap¬ 
plication before your Lordship as the senior 
Judge sitting on the Original side. 

Mr. Jdstice Fletcher.—I am not prepared 
to recommend such a course. 

Mr. Avetoom :—Would your Lordship grant 
me leave so far as my client is concerned 
that he should discontinue the articled clerk¬ 
ship now and continue hereafter and complete 
four months and twenty days. 

Mr. Justice Flecher;—N o. 


MADRAS HIOH COURT, 

Civil Miscellaneods Petition No. 2455 

OF 1910. 

March 10, 1913. 

Present :—Justice Sir Ralph Benson, Kt., 
and Mr. Justice Sundara Aiyar. 
LOGADAPATTI CHINNAYYA— 
Defendant—Petitioner 

versus 

KOTLA RAMANNA— Respondent. 

Fraud, decree obtained hi/-^Res judicata—Decree to 
be vacated for fraud—What constitutes fraud on Court 
—Discretion of Court. 

It is indisputable that a decree may bo vacated on 
the ground that it was obtained by the successful 
party by fraud. Hut an uusiiccessful party cannot 
bo allowed to got round the rule of res judicata 
and to prove that tho judgment was wrong; because 
the Court catno to a wrong conclusion ou the evi¬ 
dence before it. 

Tho mode of rectifying an erroneous judgment is 
by appeal or by review. 

A. fraud to vacate tho judgment must bo extra* 
ncous to everything which has been adjudicated 
upon by the Court and not any fraud which has 
been alroatly dealt with by tho Court. Tho rule 
allowing the vacating of judgment for fraud is not 
an exception to the rule of res judicata but is in* 
dependent and outside tlio scope of that principle. 
Tho judgment of Court includes tho decision of tlio 
questions whether tho testimony of any witnesses 
is true or false and whether the document produced 
in evidence is genuine or not. 

Tho power of Court to sot aside a judgment on tho 
ground of fraud is discretionary. 

Petition praying that in the circuraetanoeB 
stated therein and in the affidavit filed there¬ 
with the High Court will be pleased to direct 
the Government Agent at Godavari to review 
his judgment in A. S. No. 3 of 1910 on the 
file of this Oonrt. 


Mr, P. Somosundarm, for the Petitioner. 

Mr. K. V. L. l^arasimham, for the Respond¬ 
ent. 

ORDE R.—This is an application made under 
rule 8 of the rules applicable to the Godavari 
agency asking us to direct the agent to 
review his judgment in an appeal by which 
he confirmed the decree of the Assistant 
Agent of Bhadrachalam. The facts which 
led up to the case may be very briefly stated. 
The appellant, who was the defendant in the 
first Court, instituted Original Suit No. 16 of 
1906 in that Court for the recovery of a 
sum of Rs. 643 9-0 from the present plaintiff 
alleged to be due on dealings between 
the parties. The present plaintiff filed 
a written statement alleging that some items 
in the account sued on had been wrongly 
debited against him and denying the accuracy 
and reliability of tlie accunts put in by the 
present defendant. A Commissioner was 
appointed to scrutinise the accounts and to 
report on the result. Tlie present plaintiff 
did not put in appearance on the day fixed 
for the hearing of the suit. The present 
defendant was examined as a witness and a 
decree was passed in his favour for t he amount 
sued for. An appeal was preferred by the pre¬ 
sent plaintiff to the agent, but the decree was 
confirmed by him and this Court also refused 
to interfere with the appellate decree of the 
agent. The present suit has been instituted 
to set aside the former decree on the ground 
tliat it was obtained by fraud and for an 
injunction to restrain tlie defendant from 
executing it. The only allegation of fraud 
that was insisted on at the hearing was 
that the defendant having bought from 
the plaintiff timber worth Rs. 1,026-14*0 
did not give him credit for the whole 
amount but only for Rs. 610 2 0. It will 
be observed that this allegation is at vari¬ 
ance with the defence made by the present 
plaintiff in Original Suit No. 16 in which his 
allegation was that certain items were wrong¬ 
ly debited against him iu the defendant’s 
account. In answer to the present suit, the 
defendant alleged that the contract for the 
sale of timber referred to by the plaintiff was 
made on his behalf by his sou in his absence, 
that it was a part of the agreement, that the 
timber should be of a certain quality, that 
what was supplied by the plaintiff was not of 
the quality agreed to, that he iu consequence 
refused to ratify the sale and that the plaint* 
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iff agreed to an arrangement whereby the de¬ 
fendant sold the timber at Rajahmundry and 
credited the actual sale proceeds. Rs. 610-2-0 
after deducting the expenses, to the plaiut- 
ifi’s account. The assistant agent at first 
dismissed the suit on the ground that it was 
barred by the rule of res judicata in conse¬ 
quence of the previous judgment and 
that the ground alleged by the plaintiff 
for setting aside the decree did not 
amount to such fraud as would entitle him to 
get the previous judgment vacated. On 
appeal the agent set aside that judgment on 
the ground that the plaintiff’s allegation in 
the plaint that the defendant fraudulently kept 
back certain accounts from examination by the 
Commissioner was an averment of fraud 
which would entitle him to liave the previous 
judgment vacated, if he could prove the 
allegation. After remand witnesses were 
examined on both sides. The defendant also 
put in two documents in support of hie case. 
The assistant agent, however, came to the 
conclusion that the defendant did not succeed 
in proving the arrangement set up by him. 
He did not find that any accounts were with¬ 
held by the defendant from the Commissioner 
at the trial of Original Suit No. 16 as alleged 
in the plaint. Having thus found that the 
defendant ought to have given credit for 
Rs. 1,026-14-0 and not for Rs. 610-2-0 to the 
plaintiff, he observed “To this extent, there¬ 
fore, the entry in defeudaut’.s accounts was 
fraudulent and defendant was nob entitled 
to the decree he obtained in Original Suit 
No. 16 of 1906 against the plaintiff on the 
strength of these accounts.” He, therefore, 
set aside the decree and granted an ipjunc' 
tion restraining the defendant from executing 
it. He concluded with a somewhat unintelli¬ 
gible observation: “As there is good reason to 
conclude that the litigation in this suit is 
merely fictitious each party will bear his own 
costs throughout”. On appeal the agent 
modified the assistant agent’s judgment by 
restraining the appellant from executing the 
decree in Original Suit No. 16 only to the 
extent of Rs. 416-12-0, the amount of the 
loss which the plaintiff suffered by the incor¬ 
rect entry in the defendant’s account. His 
finding of fraud was expressed in these terms: 
“As appellants swore to the accuracy of the 
accounts and they have been proved inaccurate 
to the extent of Rs. 416-12 0 he must be said 
to have obtained his original decree fraudu¬ 


lently and respondent was entitled to have 
it set aside to that extent.” The learned 
Vakil for the petitioner in this Court cin- 
tends that no fraud such as would entitle 
the plaintiff to get the decree in Original 
Suit No. 16 set aside has been proved, 
that all that has been found by the lower 
Courts is that the decree in Original Suit 
No. 16 was incorrect and that this finding 
18 based on evidence let in by the plaintiff 
which he might and ought to have let in 
Original bait No. 16 and which he by 
his own carelessness failed to adduce then. 
The respondent contends that on the finding 
of the lower Courts, the evidence given on 
oath by the defendants at the trial of 
Original Suit No. 16 was perjured testimony 
and a decree obtained by perjured evidence 
may be set aside on the ground of fraud. 

It is indisputable that a decree may be 
vacated on the ground that it was obtained 
by the successful party by fraud. The 
question is what would amount to fraud 
which would entitle an unsuccessful litigant 
to get the decree vacated. He cannot, it 
IS clear, be allowed to get round the rule 
of res judicata and prove that the judgment 
given by the Court was wrong because it 

came to a wrong conclusion on the evidence 

before it. It follows from this that the ' 
Court's conclusion both on the construction j 
to be put on the evidence placed before it / 
and on the inference to be drawn from / 
auch evidence as well as on the trust- 1 
worthiness of the evidence should be regarded I 
as final. If the Court acts erroneously in I 
forming its judgment on any of these matters, j 
the proper remedy is to invoke the help I 
0 i the appellate tribunal where an appeal j 
is allowed by law. Another mode of recti-f 
fying an erroneous judgment is to apply 
for review of the judgment. The unsuc¬ 
cessful party has, in such an application, 
an opportunity to adduce any evidence which 
he failed to adduce at the hearing and 
which he could not with all proper diligence, 
have then adduced. It cannot be doubted 
that, in such cases, he cauaot institute a 
fresh suit to get the judgment vacated. 

The allegation of fraud for vacating a judg- 
meut, therefore, must be extraneous to every 
thing which has been adjudicated on by 
the Court and not any fraud which has 
already been dealt with by the Court. The 
rule allowing the vacating of a judgment 
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for fraud is not au exception to the rule 
of res judicata bub is independent and outside 
the scope of that principle. In the Duchess 
of Kingston's case (l), Sir William De Grey, 
Lord Chief Justice, observed with regard 
to the judgment of a competent 
Court, “Bub if it was a direct and 
decisive sentence upon the point, and, 
as it stands, to be admitted as conclusive evi¬ 
dence upon the Court and not to be impeached 
from within, yet, like all other acts of 
the highest judicial authority it is impeach¬ 
able from without: although it is not 
permitted to show that the Court was 
mistaken, it may be shown that they were 
misled. Fraud is an extrinsic, collateral act; 
which vitiates the most solemn proceedings 
of Courts of Justice. Loid Coke says, it 
avoids all judicial acts, ecclesiastical or 
temporal, [see Duchess of Kingston's case 
(l)j. I he effect of this pronouncement is 
that tie correctness of the judgment of a 
Court of competent jurisdiction cannot be 
impeached; but it may be shown that the value 
of the judgment, assuming it to be correct, is 
destroyed by collateral or extrinsic fraud in 
the obtaining of it. Now the judgment of a 
Court includes the decision of the questions 
whether the testimony of any witness is 
true or false and whether a document pro¬ 
duced in evidence is genuine or not. These 
questions are not extraneous or collateral to 
the judgment, but are steps which led to 
the 6nal adjudication of the Court, quite as 
much as its opinion as to the effect of the 
evidence adduced and the inference to be 
drawn from it. The parties in a suit are 
entitled to convince the Court that the 


evidence given by their respective witnesses 
is true and proves the contentions they urge. 

It stands to reason, therefore, that the : 
unsuccessful party cannot be allowed to resort! 
to a fresh suit in order to make a freshl 
attempt to show that the evidence which wasi 
insisted on by his opponent as true was, ini 
reality, false and to characterise such insist 
tance as fraud in obtaining the judgment. 
Nor can he be permitted to do so by adducing • 
fresh evidence for the purpose, for it was If 
his duty to place all his evidence, before theif 
Court at the former trial. In Patch v. Warm 
(2) Lord Cairns, L. J. observed. “Now, it is 


(1) 2 Sm. L. Cas. 731 atp.738;20 How. St. Tr. 537; 
34 H. L. (Joo.) 655; 1 Leach. C.C. 146; 1 East (P C.) 468. 
UJ L. R. 3 Ch. 203; 18 L. T. 134; 16 \V. R. 441. 
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necessary to bear in mind what is meant and 
what must be meant by fraud, when it is said 
that you may impeach a decree signed and 
enrolled on the ground of fraud. The princi¬ 
ple on which a decree may be thus impeached 
is expressed in the case which is generally 
referred to on this subject, tlie Duchess of 
Kingston's case (1).” Then, his Lordship cites 
the passage already quoted above and pro¬ 
ceeds to explain it. “The fraud there spoken 
of must clearly, as it seems to me, be actual 
fraud, such that there is on the part of the 
peison chargeable with it Mie inalus animus, 
the mala mens putting itself in motion and 
acting in order to take an undue advantage 
of some other person for the purpose of 
actually and knowingly defrauding him." 
There can be no undue advantage taken of 
another by a party in putting any matter 
before the Court to be adjudged by it to be 
true or false. Both parlies are entitled to 
invoke the judgment of the Court and to 
convince it of the truth of the evidence 
adduced by them respectively. It is true 
that parties ought not to let in false evidence, 
and that it is highly improper and immoral 
to do so. But it is the function of the Court 
to decide whether the evidence is true or 
false. If the adducing of false evidence can 
be spoken as a fraud, then the Court, in 
deciding the case, must be taken to have 
adjudged whether such fraud has been com¬ 
mitted or not, and what it has once adjudged 
it cannot be called upon to decide again. 
The test to be applied is is the fraud com¬ 
plained of not something that was included 
in what has been already adjudged by the 
Court, but extraneous to it? If, for instance, 
a party be prevented by his opponent from 
conducting his case properly by tricks or 
misrepresentation that would amount to 
fraud. There may also be fraud upon 
the Court if, in a proceeding in which a 
party is entitled to get an order without 
notice to the other side, he procures it by 
suppressing facts which the law makes it 
his duty to disclose to the Court; but where 
two parties fight at arm’s length, it is the 
duty of each to question the allegations 
made by the other and to adduce all 
available evidence regarding the truth or 
falsehood of it. Neither of them can neglect 
this duty and afterwards, claim to show that 
the allegation of his opponent was false. 
Assuming that he could prove the charge 
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that would not amount to proving fraud on 
the part of hia opponent because the Court 
has a ready decided that his opponent’s 
allegation was true aud not false. If he 
oould show that his opponent prevented him 
by an independent collateral wrongful act 
such as by keeping his witnesses in oonhne- 
ment, or by stealing his documents, from 
adducing his evidence, that would be an act 
of fraud which would entitle him to get the 
Courts decree set aside. Fraud must be 
something which would destroy or seriously 
.^impair the value of the judgment by 
showing that one of the parties was pre- 
vented by the other from conducting his 
litiption fairly or by being deprived of the 
materia 8 which he was entitled to place 
before the Court lilack in his Article on 
Judgments in 23 Cyclopmdia of American 
Law and Procedure includes the following 
acts in fraud which would vacate a judg- 

ment. misrepresentation or tricks practised 
upon defendant, keeping him away from the 

trial preventing him from claiming hia 

A I— 1 . • IQ? up an avail¬ 

able defence; acting contrary to an agree- 

i meet between the parties that the case 

; should not be continued or that defendant’s 

. time to answer should be extended or that 

the action should he dismissed as the result 
of compromise or settlement, or that the 
, case would not be pressed to a judgment, 
on ‘ ‘^"■■ned author says in his treatise 

on Jadgments Vol. 1 section 321- “There 

may well be cases of fraud in the cause 
of action or in the manner of procuring the 
instrument in suit, where the Courts would 
not withhold relief on motion: as where the 
complainant was kept.' in ignorance of the 

plead It ■" defence, and could not have 
discovered it by due diligence, or where he 
was fraudulently prevented from setting it 
up at the proper time.” But a judgment 
cannot be set aside for fraud on the ground 
that one of the parties to the suit acted 

improperly in the conduct of it when such 
conduct falls Within the province of adjudi¬ 
cation by the Court. Therightof a party 

to insist on his opponent acting with truth 
and honesty in the conduct of the suit must 
in the interests of finality of litigation be 
taken to be exhausted with the adjudication 
by the Court. He may, for instance, compel 
bia opponent to produce all documenfs 


relevant to the suit, but it would be 
dangerous to hold that he may set aside the 
Court’s judgment on the ground of fraud 
because his opponent did not produce them. 
He may compel him to give evidence in his 
behalf, but he must be satisfied with what 
he can do for this purpose in the course of 
the suit itself. The law has prescribed 
mean.s for the punishment of a person who 
perjures himself^ or fails to produce docu¬ 
ments which he is legally bound to produce 
but there would be no end to litigation, if 
his improper conduct in these matters can be 
made the means of setting aside the judg¬ 
ment of the Court by a fresh suit. He 
might go on re-agitating the same matter 
by successive suits to the end of his life, 
and his heirs might then take it up as an 
inheritance. Moreover, he might, after a 
superior Appellate Court has adjudicated 
against him, institute a suit in an inferior 
Court to set aside the superior Court’s judg¬ 
ment, as he would be entitled to institute 
his suit in the lowest Court competent to 
try it; see NisUrini Dnasi v. Nundo Lai Bose 
Sarthakravi Maiti v. Nando Ram 
Uaih (4). It must be admitted that there 
is a conflict in the opinions of eminent 
Judges as to what exactly would constitute 
fraud in any particular case for the purpose 
of the vacating of a judgment. But the 
principle appears to be laid down with 
clearness in Duchess of Kingston's as 

something which is collateral to the matters 
adjudged by the Court. In the Bank cf 
Australasia v. Nias (5), a decree was 
obtained in Australia on a contract. The 
decree-holder then brought a suit in England 
on the judgment of the Colonial Coart. The 
defendant pleaded that the alleged contract 
on which the decree was passed was nob 
true, and that, if true it was obtained and 
procured by fraud by the plaintiffs and 
others in collusion with them. Lord Camp¬ 
bell delivering the judgment of the Court 
of the Queen’s Bench disallowed these pleas, 
holding that they do not amount to an 
averment of fraud. He observed: “The pleas 
demurred to might have been pleaded, and, 
if there he any foundation for them, they 
ought to have been pleaded in the original 


ow ooy; / u. >v. N. 353. 


(4) 11 C. W. N. 579. 

(5) 16 Q. B. 717; 20 L. J. Q. B. 284; 13 Jor. 
117 E. R. 1055; 83 R. R. 698. 
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action. They must now be taken to have 
been in due manner decided against the 
defendant. . . . We are bound to take judicial 
notice that by the law and constitution of 
this Empire there is an appeal from it 
(that is,the decision of the Australian Court) 
to Her Majesty, who would refer the appeal 
to the Judicial Committee of Her Privy 
Council I will nob take notice of the fact 
of there having been an appeal; but I may say 
that either there has or there has not been 
an appeal; in either case, it seems contrary 
to principle and expediency for the same 
questions to be again submitted to a Jury in 
this country. A regular mode having been 
provided by which an erroneous judgment 
of a Colonial Court may be examined and 
reversed, that mode ought to be pursued. 
Before the Judicial Committee, the Judges 
there presiding would fairly examine the 
judgment, and only set it aside if it was 
unjust. But, although perfectly regular 
and just, it may be set aside if the same 
questions are again to be submitted to a 
Jury. Although the onus probandi is now to 
be shifted to the defendant, he is to be at 
liberty to adduce new witnesses, whom he 
may suborn, to prove that the Company never 
made the promises which were the foundation 
of the judgment, or that, these promises 
were obtained by the fraud and oevin of the 
plaintiffs.” 

. Flower V. Lloyd (6) is an important case 
on the question. There the plaintiffs 
brought an action against the defendants to 
restrain alleged infringements of a patent 
process. It was ultimately dismissed by the 
Court of Appeal. They then instituted 
another action to have it declared that the 
judgment on appeal had been obtained by 
fraud and for consequential relief. The 
alleged fraud consisted in the defendant’s 
keeping back from an expert, who had been 
appointed to inspect the defendant’s process, 
certain materials relating to the process in 
his possession and in making a false state¬ 
ment relevant to the matter of the 
inquiry. The Court of Appeal held 
that the plaintiff had failed to prove his 
allegation, but James, L. J., with 
the concurrence of Thesiger, L. J., 
proceeded to make certain important obser* 

(6) (1879) 10 Ch. D. 327; 39 L. T. 613; 27 W. R. 
496. 


vations as to the nature of the fraud to 
be proved in such a case. He observed: 
“Assuming all the alleged falsehood and 
fraud to have been substantiated, is such 
a suit as the present sustainable ? That 
question would require very grave considera¬ 
tion indeed, before it is answered in the 
affirmative ; where is litigation to end if a 
judgment obtained in an action fought out 
adversely between two litigants sui juris 
and at arm’s length could be set aside by 
a fresh action on the ground that perjury 
had been committed in the first action, 
or that false answers had been given to 
interrogatories, or a misleading production 
of documents, or of a machine, or of a 
process had been given ? There are hund¬ 
reds of actions tried every year iu which 
the evidence is irreconcilably confiicting, 
and must be on one side or other wilfully 
and corruptly perjured. In this case, if 
the plaintiffs had sustained on this appeal 
the judgment in their favour, the present 
defendants, in their turn, might bring a 
fresh action to set that judgment aside on 
the ground of perjury of the principal 
witness and subornation of perjury; and 
so the parties might go on alternately 
ad infinitum. There is no distinction in 
principle between the old common law 
action and the old chancery suit and the 
Court ought to pause long before it estab¬ 
lishes a precedent which would or might 
make in numberless oases judgments sup¬ 
posed to be final only the commencement 
of a new series of actions. Perjuries, 
falsehoods, frauds, when detected, must 
be punished and punished severely; but, in 
their desire to prevent parties litigant from 
obtaining any benefit from such foul means, 
the Court must not forget the evils which 
may arise from opening such new sources 
of litigation, amongst such evils not the 
least being that it would be certain to 
multiply indefinitely the mass of those very 

perjuries, falsehoods, and frauds,.” 

Baggally, L. J., did not agree in these 
observations but reserved for himself an 
opportunity of fully considering the question 
of law. In Ex parte Alice Oockerell (7) an 
application to set aside on the ground of fraud 
an order obtained by a married woman for 
permission to convey her interest in the 


(7) (1878) 4 Com. Pleas. Da. 39; 27 W. R. 366. 
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property bequeathed to her wag dieruiaged. 
Lord Coleridge. C. J.. observed; “if it can 
be shown that the order was obtained by 
fraud or by the suppression of information 
which it was essential that the Court should 
have, the Court will, undoubtedly, set aside 
the order.” The decision cannot be taken 
to lay down that every party is bound to 
bring voluntarily before the Court all 
matters that have a material bearing on 
the questions at issue and that every sup¬ 
pression of information by a litigant would 
make a decree in his favour liable to be 
set aside. It does not appear whether any 
notice was given to the husband before 
the order was passed. If the wife was 
entitled to an ea; parte order, it was her 
duty to place certain facts before the Court 
her suppressing them would be a ground 
for setting the order aside. Generally an 
ca; order could be re-called on sufficient 
grounds being shown by the opponent, apart 
^om any question of fraud. Ahoulof v. 
Oppenheimer and Company (8) perhaps marks 
a departure from the view taken in Flower 
V. Lloyd (6). A suit was 6led in England 
on a judgment obtained in a Russian Court. 

1 he judgment was one directing the defend¬ 
ant to return to the plaintiff certain goods 
belonging to him or in default, that the 
plaintiff should recover their value. The 
defendants did not admit that judgment, 
was obtained in Russia by the plaintiff, 
but alleged that, if it was, it was obtained 
by the gross fraud of the plaintiff and of 

TXT T. ^ ^ A T * • ^ in question 

were, at the time of the suit and of the 

judgment, m the possession of the plaintiff 

and of her hu.sband and that fact wag 

concealed from_ the Court. The Court held 
that the plaintiff wag entitled to have this 
plea tried. It is not quite clear how far 
he judgment of Coleridge. 0. J , was due 
to the fact that the suit was on a foreign 
judgment. Brett, L. J., and Baggallay. L. J. 
were apparently of opinion that the same 
rule would be applicable whether the action 
was on the judgment of a Court in Eogland 
or upon a foreign judgment. It will be 
observed that the question raised in the 
action in the English Court was whether 
goods belonging to the plaintiff were really 


(8) (1883) 10 Q. B. D. 295; 52 h. J.Q B 1- 47 r T 
326; 81 W. E. 67. ^ 


detained by the defendant at the time of 
the action in the Russian Court. That is 
whether the claim adjudged by the Russian 
Oour-t to be a good one was in reality a 
fraudulent claim, and that no collateral 
fraud was alleged. Brett, L. J., observed 
It has been contended that the same issue 
ought not to be tried in an English Court 
which was tried in the Russian Courts, 
hue I agree that the question whether the 
Russian Conrts were deceived, never could be 
an issue in the action tried by them. That :jue8- 
tion may be raised in the Russian Court in 
order to determine the matters which were in 
issue; but I think it true to say that the judg¬ 
ment of Knight Bruce. Y. C., in Barrs v. 
Jackson (9) does show that the mere fact of 
evi^deuce having been brought forward to 
substantiate or defeat one issue, does not 
prevent a party from bringing forward the 
same evidence in a subsequent action between 
the same parlies, either to maintain or to 
defend other issues therein raised. In the 
present instance, the issue in the Russian 
Courts would be whether the defendants 
were wrongfully detaining the goods of the 

question of fact whether the 

plaintiff had the goods in her possession 
at the moment when the action was com¬ 
menced, would be a circumstance very 
material to be considered iu order 
to determine that issue, but in the 
present action, upon this paragraph of the 
defence the only issue is whether the 
rjdgraent of the Russian Courts was obtained 
by the fraud of the plaintiff successfully 
perpetrated on those Courts. The issues 
in the two actions are not the same; and. 
therefore, the defendants are not estopped from 
setting up in this action the same evidence 
that was adduced at the trial of the action 
the Russian Courts. I wish to say. 
however that I am strongly of opinion 
that m the present action no question can be 

raised whether the judgment of the Russian 

Courts was erroneous; .the only manner 

m which that foreign judgment can be 
rendered ineffective upon the ground of 
f^raud, IS by proving that it was obtained 
by the fiaud of the plaintiff, who now 
relies upon it.” There can be no doubt 
that, if the issue in the two actioua was 

too''® question of 
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re^ )udicata, although the same evidence 
might bear upon both the issues but were 
the issues different? The question in Russian 
action was whether the plaintiff’s goods 
were wrongfully detained by ihe defend¬ 
ant. If they were not, the plaintiff’s claim 
was fraudulent. The only fraud complain¬ 
ed of in the English action was that the 
claim was fraudulent in that it sought to 
recover goods which were really in the 
plaintiff’s own possession. That was the 
identical issue tried by the Russian Court. 
That Court decided that the claim was not 
fraudulent. There was no fraud on the 
Court unless the making of fraudulent claim 
is a fraud on the Court. Brett, Ij J., dis¬ 
tinguishes Flower V. Lloyd (6) on tlie facts of 
the case. One distinction drawn is that, 
in Flower v. Lloyd (6). fraud was committed 
not before the Court itself at the trial of tlie 
action but previously to the case being brought 
to a hearing before the Court. But is this 
the right test to be applied? Is not the 
proper test whether the fraud complained of 
was or was not adjudged by the Court in 
the previous suit ir.self to be not made out? 
Coleridge, C. J , appears to have based 
his judgment in part at least on the ground 
that a judgme’it when impeached was a 
foreign judgment, with respect to which 
it has been often held that it is only prima 
facie evidence of the fact established by it. 
See Ochsenhein v. Papelier (10). 

This is the view taken of AhouloFv. Oppen> 
heimer and Company (8) by the Supreme 
Court of the United States in United >t<ifes 
V. Thorckmorton (11). In Vadala v. Lawes 
(12), Aboulof V. Oppenheimer and 
Company Ltd (8) was accepted as correct; but 
apparently only on the ground that it was 
binding on the Court. Lindley, L. J., observ¬ 
ed that there was no distinction between a 
foreign judgment and a domestic judgment 
when it was impeached on the ground of 
fraud. The facts relied on in the case as 
constituting fraud were not quite similar to 
those in Abouloff v. Oppenheimer and Compniiy 
(8). Lindley, L. J., observed that there were 
two rules which ought to be borne in mind. 

(10) (1873) 8 Ch. App. 695; 42 L. J. Ch. 861; 28 L. 
T.459; 21 W. K. 516. 

(U) 98 0. S. 93; 8 Otto 61; 25 Law. E«l. 93. 

(12) (1890) 25 Q. B. D. 310; 63 L. T. 128; 38 \V. R. 
694. 


First that a party to an action can impeach 
a judgment in it for fraud, and secondly, 
the merits of an action which have been 
tried cannot be re-opened. The question 
was which rule was to prevail. He went on 
and observed: “Until Ahonloff's case (8) the 
difhculty of combining the two rules and saying 
what ought to be done whei'e you could not 
enter into the question of fraud to prove 
it wirhout le-opening the merits, had never 
come forward for explicit decision. That poiut 
was raised directly in the case of Alouloff v. 
Oppenheimer and Company and it was de¬ 
cided. I cannot fritter away that judgment 
and 1 cannot read the judgments without seeing 
that they amount to this: that if the fraud 
upon the foreign Court consists in the facts 
that the plaintiff has induced that Court by 
fraud to come to a wrong conclusion, you can 
re-open the whole case, even although you 
will have iu this Court to go iuto the very 
facts which were investigated, and which 
were in issue in the foreign Court. The 
technical objection fltat the issue is the 
game is technically answered by the 
technical reply that the issue is not the 
same, because in this Court you have to 
consider whether the foreign Court has been 

imposed upon.The Counsel for the 

plaintiff have pointed out, and I think 
unanswerably, that that is really frittering 
away, if you look at it from one point of 
view, the general rule on which they are 
relying, that you cannot re-try the merits.” 
Referring to the judgment of Brett, L. J., 
he said that the proposition laid down by his 
Lordship can only be applicable to cases where 
there is what is called extraneous fraud, such 
as imposition on the Court itself, hut he 
held that the effect of the judgment in that 
case was to enable the defendant to re-open 
the judgment by showing that it was based 
on false evidence. He observed, referring 
to the judgment of Baggally, L. J : “That 
is to say, not only where there lias been a 
fraud on the Court by what is called extrinsic 
circumstances, such as the alleged shutHing 
of the bills of exchange, but where the 
plaintiff has obtained judgment by the use 
of peijured evidence that is such a fraud as 
would enable the defendant to impeach the 
foreign judgment.” His Lordship con¬ 
cluded as follows:—“it appears to me, 
therefore, impo.ssible, in the face of 
that case, to differ from the view taken 
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by the Divisional Coart". In Baker v 
Wadsworth (13), on the other hand, the Court 

'i i & A - 


refused to set aside the decree on the 
ground that it was obtained by perjured 
evidence. Wright, .1., observed "There is no 
authority that the mere proof that a verdict 
and judgment have been obtained by perjury 
is sufficient to induce the Court to set the 
judgment aside and the expressions of the 
Lords Justices in Flower v. Lloyd (16) are 
strongly against such a proposition.” In 
Cole V. Langford (14) where judgment had 
been given in default of pleading by the 
defendant, the plaintiff made a motion to set 
aside the judgment on the ground of fraud. 
The allegation of fraud was that the judg¬ 
ment was obtained by exhibiting to the Court 
and the Jury certain false and counterfeit 
documents and certain memorandum books 
containing false and fraudulent entries 
touching the matters in issue in the action. 
The judgment was set aside. Ridley, J.,' 
gave no reasons fordoing so. Phillimore] 
J., relied on the case of ^^hstman v. Thomas 

(15) . But that case merely decided that 
the question whether a Will was a forgery 
or not was res judicata by a judgment passed 
in prior proceedings between the parties, 
setting aside on the ground of fraud. The 
result of the English cases is that, until 
Abouloff V. Optnheimer and Company (8) it 
was held that the fraud complained of 
should not be a matter already adjudged 
by the Court but should be collateral to it. 
But, in that case, it was held that, notwith-’ 
standing a prior adjudication that the 
fraud complained of was not true or not 
proved, a subsequent complaint of the same 
fraud without any further allegation raised 
a new issue whether the previous judgment 
was obtained by fraud. This rule was not 
acted upon in Baker v. Wadswarth (13) 
at any rate, so far as fraud con- 
aisting in perjured testimony being put 
before the Court was concerned. In the 
American Courts although there appears 
to be some conffict of judicial opinion on 
the question whether perjured testimony of 
the party to the litigation or subornation 

(13) (1898) 67 L. J. Q. B. 301. 

(14) (1898) 2 Q. B. 36j 67 L. J. Q. B. 693- 14 T T 

R. 427. » i. n. 

(16) 53 L. J. P. 109; 9 P. D. 210j 61 L. T 843- 

W. R. 84^. 32 


of perjury by him could be regarded as fraud 
for the purpose of vacating a judgment, the 
Supreme Court held, in the ease of UniM 
bMes V. Throckmorton (11) that it could not 
be so regarded. (.See 23 Oyclopmlia of 
American Liw and Procedure page 921, Mote 

tlr, '^“^tice Miller, delivering the opinion 
ot the Court, expounded the scope of the 
rule that a judgment may be set aside for 
fraud thus, m cases where, by reason of 
something done by the successful party to 
a suit, there was.Mn fact, no adversary trial 
or decision of the issue in the case. Where 
the unsuccessful party has been prevented 
from exhibiting fully his case, by fraud or 
deception practised on him by his opponent, 
as by keeping him away from Court, a false 
promise of a compromise; or where the 
defendant never had knowledge of the suit 
being kept m igtiorance by the acts of the 
plaintiff; or where an Attorney fraudulently 
or wi.hont anthority assumes to represent a 
party and connives at his defeat, or where 
the Attorney regularly employed corruptly 
sells out his client’s interest to the other aide 
-these, and similar cases which show that 
there iias never been a real contest in the 
trial or hearing of the case, are reasons 
for which a new suit may be sustained to 
set aside and annul the former judgment 
or decree, and open the case for a new 
and a fair hearing.” The learned Judge 
has reviewed both the English and the 
American authorities on the question. 
Qreene v-Oreene (16) explained the position 
thus; The maxim that fraud vitiates 
every prcceeding must be taken, like other 

general maxims, to apply to cases where 

proof of,.rand is admissible. But where the 
same matter has been either aotnally tried 
or so ,n issue that it might have been 
tried It 13 not again admissible; the party 
18 e.stopped to set np such fraud, because 
the judgment is the highest evidence, and 
cannot be controverted.” In America it 
has also been held that a decree cannot 
be set aside for fraud on the ground that 
the successful party bribed his witness to 
swear falsely. (See Black on Judgments, 

Vol I, section 323, Note 20t with regard 

to the bribing of witnesses to swear 


(16J 2 Gray 361; 61 Am. Deo. 454 at p. 458, 
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In Mahomed Qolah v. Mahomed Sulliman{i7) 
Sir Comer Petheram, 0. J., and Ghose, J. 
were of opinion that a decree could not 
be set aside for fraud on the ground that 
it was obtained by perjury corarnitted by, 
or at the instance of, the other party. The 
learned Judges followed Flower v. Lloyi 
(6). Petheram, C. J., observed: ‘Where a 
decree has been obtained by a fraud 
practised upon the other side by which 
he was prevented from placing his case 
before the tribunal which was called upon 
to adjudicate upon it in the way most to 
his advantage, the decree is not binding 
upon him and that the decree may be set 
aside by a Court of Justice in a separate 
suit and not only by an application made 
in the suit in which the decree was passed, 
to the Court by which it was passed, but 
1 am not aware that it has ever been sug¬ 
gested in any decided case, and, in my 
opinion, it is not the law that because a 
person against whom a decree has been 
passed alleges that it is wrong and that 
it was obtained by perjury committed 
by, or at the instance of, the other 

party, which is, of course, fraud of the 
worst kind, that he can obtain a re-hear¬ 
ing of the questions in dispute in a fresh 
action by merely changing the form in 
which he places it before the Court, and 
alleging in his plaint that the first dec¬ 
ree was obtained by the perjury of tlje 
person in whoso favour it was given. 
To so hold would be to allow defeated 
litigants to avoid the operation, not only 
of the law which regulates appeals, but^hatof 
that which relates to res judicata as well.” 
The reasons why this cannot be the case are 
very clearly stated by James, L. J., in the 
passage I have quoted.” Ahoulo^ v. Oppen- 
heimer and Oompauy (8) and Vadala v. Lawes 
(12) do not seem to have been brought to 
the notice of the learned Judges. But 
the case is valuable aa indicating the cor¬ 
rect principle of law to be applied in their 
opinion. This decision has been followed in 
Abdul Muque Ohowdhree v. Abdul Hafiz (18) 
and in Morujul Huq v. Surendra Nath Roy 

(19) though a different view was taken 

(17) 21 C. 612. 

(18) 5 Ind. Cas. 64y; 14 C. W. N. 695; U C. L. J. 
686 . 

(19) 15 Ind. Caa. 89a:-IiLC^W. N. 1002. 


in Lakshmi Oharan Shaha v. Nur Alt (20), 
Ven'catnppa NaiJc v. Subhi Naik (21) 
deliberate perjury committed by the suc¬ 
cessful party was regarded by Boddara and 
Moore, JJ., as a ground on which the judg¬ 
ment might be set aside on the autliority of 
Abouloff V. Oppenheimer and Company 
(S) and Velili v. Lawes (12), Bake’' 
Wadsworth (13) was not brought to the 
notice of the Court. The correctness of 
the decision vvas questioned in Kamaraswamy 
Uhelty V. Kamakshi Ammal (22) but the 
point did not arise for decision. There 
appears to be no decision of the Privy 
Council bearing on tliis question in Khagen- 
dra Nath v. Pran Nath Roy (23) the Judicial 
Committee held that where an ex pirte 
decree is attached, not merely on the ground 
of irregularity or insutlicienoy of the 
service of summons but also on the ground 
that the plaintiff prevented the defendant 
from defending the suit by getting him 
declared a lunatic and forcing him by his 
threats to leave his home and stay else¬ 
where in secrecy, it could be set aside on 
the ground of fraud, but there no attempt 
was made to impeach the judgment on the 
ground of any fraud which formed the 
subject of prior adjudication by tlie Court. 
In Tika Ram v. Daulat Ram (21i), Mahomed 
Qolah V. Mahomed SuUiman (17) was approv¬ 
ed, though the case itself was one in 
which the only substantial complaint was 
taken to be that summons had nob been 
properly served on him. 

In this state of the authorities, if it 
were necessary to decide whether a judg¬ 
ment could be set aside for fraud on the 
ground that the sucoesaful party was guilty 
of deliberate perjury or suborning perjury| 
we might have to consider whether it is 
desirable to refer the question to a Full Bench 
of the Court for an authoritative pro¬ 
nouncement. But, we do nob think that it 
is necessary in the circumstances of this 
case to decide that broad question. In 
the first place, the fraud alleged in the 
plaint was that some items were wrongly 
debited in the defendant’s account against 

(20) U Ind. Cas 626; 38 C. 936; 15 C. W. N. lOlG. 

(21) 23 M. 179; 16 il. L.'TtSO. 

(22) 16Ii.d. Cas. 843; (1912) M. \V. X. 805; 12 M. 
L. T. 186; 23 M. L. J. 187. 

(23) 29 C. 395; 29 I. A. 99. 

(24) 4 Ind. Cas. 596; 32 A. 145; 7 A. L. J. 74- 
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the plaiotiff. The jadgraent of the lower 
Court, on the other hand, is based on the fact 
that the defendant failed to prove that there 
was an agrreernent between him and the plaint¬ 
iff, that the timber alleged by the defendant 
to have been sold to the plaintiff for 

Rs. l,026*14-03hould be taken at the price for 
which they were sold by the defendant. 
Secondly, it can hardly be held that the lower 
Courts have found that the defendant was 
guilty of deliberate perjury in obtaining the 
judgment in Original Suit No 16. They have, 
no doubt, held that the defendant failed to 
prove the agreement set up by him, consider- 
ing the evidence adduced for the purpose to be 
insufficient. But, tliis is considerably short 
of Bnding deliberate perjury on his part. As 
laid down in Patchj. ]V.ird (2) what the 
Court has to find is ‘ malicious and fraudu¬ 
lent design to mislead the Court.” See also 
Jagna Proshad v. Posun Sahoo (25). Ahoulo^ v. 
Oppenheimer and Company (8) does not'lay 
down that the mere fact that the evidence as 
formerly believed is found on the strength of 
the evidence of other witnesses to be un¬ 
acceptable is sufficient to set aside the judg¬ 
ment on the ground of fraud. Thirdly the 
power of the Court to set aside a judgment 
on the^ ground of fraud is a discretionary 
one. tSee Baker v. Wadsivorth (13)] Black 
observes that to entitle a party to have 
a judgment vacated, he must show a sufficient 
reason why he did not assert and enforce his 
rights at the proper time and in the regular 
manner and that his whole conduct through- 
out has been free from fraud or any turpi¬ 
tude, and he must free himself from all 
imputation of laches for the judgment will 
not be disturbed if it appears to have been 
entertained as a result of his own heedless¬ 
ness, sloth or lack of diligence in protecting 
his own interests. Here the assistant agent 
found that the plaintiff was absent at the 
hearing of Original Suit No. 16 without doe 
cause. It would have been extremely un¬ 
desirable to allow such a person to prove 
under the guise of an allegation of fraud, 
but the claim of the defendant was nnsupport- 
able and the finding of the Court wrong. We 
allow the petition and direct the agent to 
reveiw his decree in the light of this judg¬ 
ment. The respondent will pay the peti¬ 
tioner’s costs in this Court. 

. , ^ Petition allowed 

(25) 8 C. W. N. ] 72, 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2424 of 1911. 

April 18, 1913. 

Present: —Mr. Justice Chapman and 
Mr. Justice Mullick. 

GURU CHARAN HAJAM-PLAiNriFF 

—Appellant 

versus 

SUKLAL HAJAM— Defendant _ 

Respondent. 

Chota Nagpur Tenancy Act {Beng. Act VI oj 190S\ 
ht ^'^^^C‘^J^'y^t—^on■occupancy raiyat^Dijference 
wrifiZ' ojundcr.raiyu by raiyat-Notice in 

urittng tf necessary—Tenancy from year to year—Notice 

gwen xn previous P ous, xvhether sufficient. 

for the purposes of the Chota 
-N agpur Tenancy Act, be treated as belongln*^ to a class 
of tenants (pate distinct from the class of “non-occu- 
l^cyraxyats. And as there is no provision iu tlm 
Act ( Baling separately with the class “uudor-rniyals." 
onl 3 those provisions of the Act which deal with tenants 
oeu®rally can bo applied to under.rrtjyafs. 

Consequently, for tlie purpose of deciding the ques- 
t.ons ra,se.l .n a suit fur tl.o ejectment of an under. 

rn.i/nf by a rn.j/nt, the Court can hare regard only to 

the relations established betireen the parties eithe^r by 
contract or by custom. In the absence of a lease the 
joTr^Yverr ^ ordinarily be Iield to be a tenancy from 

There is no statutory provision that the tenancy of 

onirb "a'^nXe’" °r terminated 

only p), a notice in writing* 

rhereforo, where the raix/at plaintiff asked the 

orthe n" ‘ S*'’® ”P possession in Pons 

oi the previous year: 

Held, that the tenancy was terminated according to 
Ian and that tho plaintiff should succeed in his suit 
for ejectment of the defendant. 

Appeal from the decree of the Judicial 

1 Nagpur, dated July 

15tb, 1911, reversing that of the Deputy 

tollector of Khuuti, dated August 3rd, 1910. 

Babu Shib Chandra Palit, for the Appel¬ 
lant. 

Babu Khetra Mohun Sen, for the Respond¬ 
ent. 


JUDGMENT.—The appellant is a. raiyat. 

ae sued the defendant who is an uuder-raiyat 
in ejectment. The learned District Judge 
has in appeal dismissed the appellant’s suit 
upon the ground that the provisions of sec- 
ion 41 of the Chota Nagpur Tenancy Act 
had not been complied with that section 
provides that non-occupaucy-rai’ya^ shall not 
be ejected except upon certain groands 
and the learned District Judge holds that an 
under-raipuf has at least the rights of a non- 
occnpancy r-nyat. This view is, ip oar opinion, 
erroneoas. It is clear fronj the deenitiona 
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in section 4 of the Act tliat an under- 
must for the purposes of the Act be treated 
as belonging: to a class of tenants quite dis¬ 
tinct from the class of non-occupancy raiyats. 
It is true that there is no provision in the 
Act dealing separately with the class ‘under- 
raiyats'^ defined in section 4 but that does not 
do away with the effect of the definitions in 
section 4 which is that where the Act refers 
to non-occupancy rfiiyats the reference must 
not be taken to include under-The 
result is that only those provisions of the 
Act which deal with tenants generally can 
be applied to under-rart/nt^. 

The result is that for the purpose of de¬ 
ciding the questions raised in a suit for the 
ejectment of an under-raiya^ by a raiynt the 
Court can have regard only to the relations 
‘established between the parties either by 
contract or by custom. Where there is evi¬ 
dence of a lease (oral or written) the matter 
must be decided by reference to that evi¬ 
dence. Where there is no evidence of a lease 
the tenancy would, no doubt, bo ordinarily 
held to be a tenancy from year to year (sec¬ 
tion 106 of the Transfer of Property Act by 
analogy). The year for this purpose being 
held to be the agricultural year. It is also 
necessary to bear in mind that before a suit 
in ejectment of a tenant of any kind can 
rightly succeed, it must be shown that the 
tenancy has been terminated. But there 
is no statutory provision that the tenancy of 
an under-raiy^^ in Chota Nagpur can be ter¬ 
minated only by a notice in writing. 

In the present case it may be taken that 
the under-rai'i/at is a tenant from year to year. 
The appellant asserted that be asked the 
defendants to give up possession in Pous of 
the previous year. 

This assertion was not denied in the 
written statement and no point in connection 
with the sufficiency of the notice was raised 
in either of the Courts below. No custom 
of right to notice for any particular period 
was ever alleged, and it was never suggest¬ 
ed that the time given to suit was un¬ 
reasonably short or that the period of the 
notice did not expire with the periodic year 
of the tenancy. We take it, therefore, that 
the tenancy was terminated before the suit 
was brought. The appellant was, therefore, 
entitled to succeed. The appeal is allowed. 
The judgment and decree of the learned 


Judicial Commissioner is set a.side. The .suit 
is decreed witli coats in all Courts. The 
appellant is entitled to khas possession. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2058 ok 1910. 

.March U, 1913. 

Present :—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 

VEERAPPU DAYAN and anotueii— 
Dependants—Appellants 

VBTStlS 

MUTHU IvARUPPA THEVAN and others 
—Plaintikks —Respondents. 

—irrtVt’j-, uhen an uttcstafor — 
Onus of i>r<iof —l{es judicata. 

The mere stateincut l)y tlio wn'ter of a document 
that ho wrote it cannot bo regarded as an attestation 
of it l)y him. 'J'ho (jueslion whetlnw, wlientlio writer 
has signed liis iiarno below the execntant’.s lie can bo 
regarded ns an attestator liimself must depend on the 
facts atjd circumstar.ces of eacli case. It i.s not tiocos- 
sary that the writer should describe himself as a 
witness or that tlier(‘ .should be a testimoniam elause. 
All that must appear is that he intended to atte.st the 
e.vecution ami where ho subscribes his naoio at the 
time ot e.vecution it would not be improper to presume 
such intention. 

7'he do.scri[)tion of him as the writer cannot sliow 
that ho was not also an attestator. 

\Vhoro the fact of the attestator liaving been 
present at the time of e.Keeution is not put in issue 
in tho lower Courts, it cannot bo raised in the second 
appeal. If properly raised the ouns will be on tho 
plaintilf. 

PlaintilT tnortgJi^'ed tho suit properties to defend- 
ant and e.xecuted a snbsecjuont mortg.jge to another 
who obtained a decree for redemption but did not 
execute tho same and to which both tho plaintiff 
and defendant wore parties. Tho plaintiff paid tlio 
decree amount and brought the j)resont suit for 
redemption: 

Held, that it was res judicata by reason of 
the previous suit. 

Second appeal from tlie decree of the 
Court of the Temporary Subordinate Judge 
of Ramnad at Madura, in A. S. No. 22 of 
1910, preferred against that of the Court 
of the Additional District Muuaif of Parama- 
kudi, in 0. S. No. 40 of 1909. 

Mr. S. Srinivasa Iyengar, for the Appellants. 

Mr. T. V. Qopalasami Uudaly, for the 
Respondent. 

JUDGMENT.—The plaintiffs are pur¬ 
chasers of the whole or a part of the equity 
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of redemption on certain properties. They 
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executed a mortgage for a period of nine years 
tooneKaruppu Udayan which authorised 
him to redeem an alleged prior mortgage in 

favour of the family of defendants Nos. 1 to 

• He obtained a decree for redemption 
against that family but failed to execute 
>t. Ihe plaintiffs were also impleaded as 

f ioni\ (Original Suit No. ,3^8 

of 1906) as persons, having an interest in the 

mortgaged property. The plaintiff subse- 

qnently paid off Karuppu Udayan’s mortgage. 

They now seek to redeem the mortgage in 

the defendants’ favour. The original mort- 

gage deed has not been produced by the 

defendants, but the plaintiffs have put in 

Exhibit L a registration copy of it. The 

defendants denied the mortgage set up by 

the plaintiff and contended that they were 

themselves the owners of the property. An 
issue was, therefore, framed in these terms 

whether the plaint mentioned mortgage is 
true. Both the lower Courts have held it 
proved. Two contentions have been argued 
m second appeal. F,rst that the mortgage 
IS invalid in law because it was not attested 
by two witnesses but only by one witness 
and also because it is in any event not proved 
that two witnesses witnessed the execution 
of the mortgage deed. Secondly that the 
suit .8 barred by the rule of res iudicala in 

^nsequence of the previous suit of Karuppu 
Udayan (Original Suit No. .388 of 1906) 
With regard to the first contention the 
first point IS whether the writer of the docu- 
ment, Veerabadra Pillai, can be regarded as 
having attested it Mr. Srinivasa Iyengar, 
the learned Vakil, for the appellant contends 
Veerabadra Filial did not sign the document 
as an attesting witness, but only as its writer. 

It 18 true that the mere statement by the 
writer of a document that he wrote it cannot 
be regarded as an attfstation of it by him 
The question whether, when the writer has 
Signed his name below tlie executant’s be can 
be regarded as an attestator himself must 
depend on the facts and circumstances of each 
case. See RaJka Kishen v. Fateh AH Ram 
U; where the writer was taken to be an 
attestor and Ranu v. Laxmanrao (2) 
where he was not so regarded as the state¬ 
ment by the writer that he wrote the 


document was a part of the document itself 
and was made above the signatnre of the 
executants. It is not necessary that the 
writer shou d describe himself as a witness. 
Bryan y. White (3) or that there should be a 
tesfimoniam clause, Burdett v. Spilsbusy 
Shnner v Spilsbury (4). It must, no 
doubt appear that lie intended to attest the 
execution but where he subscribes his name 
at the time of execution, it would not be 
improper to presume snch intention We are 
at some disadvantage in deciding the ques- 

ion in this case, as we have not the benefit 
of.seeing the original. But this disadvantage 
must be put down to the defendants’ conduct 
m not producing it. What appears from 

1 ’ ' ■ after the executant’s 

signature two persons signed it. KuppuTTdayan 
and Veerabadran. Before Kuppu Udayan’s 
name we have the expression, * * 

or I know’ used, no doubt, to denote the fact 
attestation by the person to whom the 

Exhibit L that the expre.ssion was intended 
to refer only to Kuppu Udayan and not to the 
writer Veerabadran also. The fact that 
Veerabadran has signed his name is, as 
already observed, not without importance in 
deciding the question whether it was not 
mtended to make him an attestor. It is 
hardly necessary to observe that the descrip, 
tion of h,m as the writer of a document 
cannot show that he was not also an attestor. 
We are of opinion that we must hold on the 
materials available to us that he signed the 
document as an attestor. It is next urged 
that It 13 not proved that Veerabadran was 
present at the execution of the mortgage, and 
reliance has been pkced on the decision of 
tEe Privy Council in Shamu Patter v. Abdul 

of the 

c ntention that a person cannot be regarded 
a.s an attestor of a document unless he 
witnessed its execution. Baton examining 

the pleadings and the judgment of the Dis- 

fnct Munsif we must hold that the defend- 
ants d;<i not raise this contention in the 
Munsif 8 Court uor did they do so in their 


(1) 20 A. 632; A. W. N. (1898) 148. 

(2) 1 Ind Cas. 464; 33 B. 44; 10 Bom. L. H. 943 . 


(3) 2 Rob. Eccl. 315. 

7 103; 8 Eng. Hop. 772, 

< ococt. i\. K. 66; $ Man. 4 Gr. 386. 

w'n (1912) 11. W. N. 9.35; 16 0. 

J '239 1 P 3^1’ 12 ^ 1- U 323: 10 A. L. 

i?22o'^(P® 1- 
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memoracdura of appeal to the lower Appellate redemption vested in them. We dismiss 


Court. If they had done so the plaintiffs 
might have proved that the writer was 
present at the execution of the mortgage 
especially as it is extremely likely, that he 
was present. If that contention had been 
raised, the onus would, no doubt, have been 
on the plaintiffs to prove that Veerabadran 
witnessed the execution of the document. 
But the defendants confined themselves to 
the denial of execution altogether and to 
the contention that Veerabadran, though pre¬ 
sent, could not be regarded as an attestor. 
We must, therefore, decline to entertain this 
contention at this stage. 

The second contention is also, in our 
opinion, bound to fail It is admitted that 
in Original Suit No. 338 of 1906 there was 
no decree in favour of the present plaintiff 
entitling them to redeem the mortgage. 
They were not bound to claim a right to 
redeem before the expiration of the period 
of nine years fixed in the mortgage they had 
given to Karuppu Udayan. It is indeed 
doubtful whether such a claim, if made, 
would have been entitled (o succeed. 
The case of huflib'ieri Ulath Ramon 
Namhoodri v. Achutha Pishurodi (6) is 
a decision in support of the plaintiffs’ 
contention that they are not barred by the 
judgment in Original Suit No. 388 ofll906. 
We do not think that the fact that the 8th and 
9th defendants were parties to the previous 
suit makes any difference. They were 
impleaded only because they had an interest 
in the mortgaged property and were, therefore, 
necessary parties to the suit. We cannot 
accept the contention that the Court, in 
deciding that suit was bound to determine the 
rights of all persons who were parties to the 
suit to redeem the mortgage in question. It 
is further argued that as the period of nine 
years for which the mortgage deed in 
Karuppu Udyan’s favour was executed had not 
elapsed at the time of the institution of this 
suit, the plaintiffs could not sustain the suit. 
But Karuppu Udayan did not convey his 
mortgage rights to the plaintiffs and the 
suit is nob instituted by virtue of any titl v 
vested in the plaintiffs as Karuppu Udayan’s 
representatives-iu-interest. His mortgage 
W98 paid off and extinguished, and the basis 
of the plaintiffs* claim is the equity of 

(6) U Ind. C«8 416; 36 M. 42. 


the second appeal with costs. Time for 
redemption will be extended up to 31st 

July 1913. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 12 of 1912. 

December 13, 1912. 

Present: —Sir Basil Scott, ICt., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kt. 
NARAYAN ANANDRAM MARWADI— 
Uekenpant— Appellant 

GOWBAI DHONDIBU JAGTAP 

— Plain riEP — Respondent. 

DAkhaii A'jricultnrist.-^' Bclii'/ Act (Xl'II of 
22 — KfCCiifion of decree —Attiicfiinciit of inunnicalle 
propertij of aijn'cnUiinst —Sole icithout ohjeet—Riijht 
to recover propertij bij stib.'ie'iticnt boned—linrdcn 

of prnitf—rre.s'iiuption—Proeeedilujs of Court —Civil 
Procedure Code (.-tf/ of .v. G'J— Evidence Act 

(/ of IS72), 101, 102, 103, 114, ill. (c). 

In 1885, .1. mortgaginl io U. certain property for 
IG years. In 1988, C. obtained a monoy-decreo 
against -I. in tlio Viiiclmr Court. In execution of 
tiiis decree, the riglit, title and interest of A. in tlio 
mortgaged property was put up to sale and pur- 
chased by D., wlio subsequently sold the interest 
purchased to B. 

In 1909, A. sued B. for possession by redemption 
of tlie property, alleging that as ho was an 
agriculturist the sale in execution \va3 illegal and of 
no effect. It was found that .4. lia<I been an 
agriculturist since the date of mortgage. Ttioro was 
no evidence to show whetlier or not -1. was known 
to bo an agriculturist in tho Vinchur Court at 
tho time of tho lioaring or of tho execution proceed¬ 
ings; nor was it shown that C. had instituted his 
suit after obtaiuing tlio ccrtiGcato of a conciliator: 

IIeld,{l) that tho suit must bo dismissed as 
there was no reason to treat the immoveablo pro¬ 
perty sold by the Vinchur Court as tlie property of 
an agriculturist, as A. had not proved in tho first 
suit that ho belonged to the privileged ciass of an 
agriculturist; 

(2) that it could not bo assumed tliat the Judge of 
tho Vinchur Court acted contrary to law in pass- 
ing orders for a sale of .4.’s property. 

Tho maxim of law w'nich must be followed in the 
absence of evidence is that everything which ought 
to have been done was done by the Court. The 
ordinary rule is that property belonging to the judg¬ 
ment-debtor is liable to attachment and sale. An 
agriculturist, in order to resist tho application of that 
general rule, must show teat he belongs to the 
privileged class so as to render section 22 of the 
Dekkhan Agriculturists’ Relief Act applicable to 
his case. 
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Iq Courts of ]a^T, only those facts can be taken 
to exist which are proved, fn the absence of 
proof, the exemption from liability to attachment 
or sale cannot be held to exist for the purposes 
of the execution proceedings. 

Latters Patent Appeal from the following 
jadgment of 

Batchelor, J. —The facte upon which this 
appeal falls to be decided are these: In 
July 18S5 the lands in suit were mortgaged 
by three brothers, one condition of the mort¬ 
gage being that the mortgagee was to have 
possession for sixteen years. He has had 
that possession and enjoyment, but he now 
resists the mortgagor’s suit to redeem him. 
His resistance is sought to be justified from* 
the following circumstances :_ 

Three years after the execution of the 
mortgage, that is to say in 1888, a money- 
decree against the mortgagors was obtained 
in the Vinchur Court by one Tikaram 
Uderam. At the Court sale which ensued 
in August 1388, the property was bought 
for Tikaram by his brother. In May 1896 
the mortgagee-appellant became the pur¬ 
chaser, though it is not agreed who sold to 
him, whether Tikaram or a subsequent 
holder. 

It is conceded that the mortgagors now are 
agriculturists, have always been agriculturists, 
and, therefore, were so at the time of the 
suit and subsequent proceedings in the 
Vinchur Court. Since that was then their 
position, it is contended on their behalf that 


Chief of Vinchur, exercising for that purpose 
the special powers of a Subordinate Judge. 
What the pleadings were in that suit, what 
the issues were, what the findings were, 
what was claimed on one side and denied on the 
other, of all this we know nothing. All 
that Mr. Bhat can point to is a copy of the 
sale certificate. It is doubtful whether such 
a copy would be admissible. But assuming 
that it would be admissible, its mere omission 
to describe the present respondents as 
agriculturists seems to me a totally insuffi¬ 
cient basis from which to infer that at the 
trial of the suit or during the execution 
proceedings the mortgagors omitted to 
plead their status. Non constat that the 
Vinchur Chief’s decision was not arrived at 
in spite of the agricultural position of the 
mortgagors being brought to the knowledge 
of the Court and in simple inadvertence or 
forgetfulness of the provisions of section 22 
of the Dekkhan Agriculturists’ Relief Act; 
and in that case the decision would be null 
and void. I think, therefore, that the 
question ought to be decided against the 
appellant on the ground that the legal 
argument upon which he seeks to rely is 
wanting in the necessary substratum of fact. 

In this view, it is unnecessary for me to 
express any opinion as to what ought to be 
the answer in law if the facts assumed by 
the appellant had been shown to exist. 

The appeal is dismissed with costs. 

Mr. Nadkarm, (with him Mr. M. V. Bhat), 
for the Appellant. 


the order made by the Vinchur Court for the 
sale of their immoveable property was invalid 
by virtue of section 22 of the Dekkhan 
Agriculturists’ Relief Act. To that the 
reply made by the mortgagee is that the 
mortgagors’ status as agriculturists was 
never pleaded in the Vinchur Court, and 
that being so, the Court had jurisdiction to 
order the sale of the immoveable property. 
If that is so, then it is argued that Tikaram, 
through his brother, obtained a good title, 
and in consequence the mortgagee has also 
obtained a good title. It appears to me, 
however, that the basis of fact which alone 
could justify the submission of the appel¬ 
lant’s argument is waotiug iu this case. 
There is nothing before me to show what 
happened or did not happen iu the Vinchur 
auit, which was heard and decided by the 


Mr. P. D. Bhtde, for the Respondent. 

JUDGMENT.—The facts which give rise 
to the present appeal are that the plaintifi's 
predecesaor-in-title executed a mortgage in 
1885 iu favour of the defendant’s pre- 
decessors-in-title under which the mortgagee 
was to be entitled to possession for a period 
of sixteen years. During the currency of 
that period, in the year 1888, a Marwari 
creditor of the mortgagor filed a suit on a 
simple money claim in the Vinchur Court 
and obtained a decree. In execution of that 
decree the equity of redemption of the mort¬ 
gagor, that is to say, the subsisting right, 
title and interest of the mortgagor, in the 
mortgaged property was put up for sale and 
purchased by a person Banda Dderam who 
is not a party to these proceedings. In tba 
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year 1896, the mortgagee took a conveyance 
from Tikarara Uderam who described 
himself as the brother of Banda Uderara in 
whose name the Coart-purchase had taken 
place of the interest purchased at that sale. 
Then at the end of the year 1903 the plaint¬ 
iff 6led this suit for redemption of the 
mortgaged property alleging in his plaint 
that the defendants resist redemption on 
the ground that the right, title and iutere.st 
of the plaintiff Kondaji in the land in suit 
was attached and sold in execution of a 
simple money«decree at the instance of one 
Magnirara Marvvadi; that Magniram himself 
was the auction-purchaser in execution; that 
Magniram’s heir sold that right to defend¬ 
ant No. 1 and the defendant No. 1 re.sists 
the plaintiff’s right to sue on the ground of 
his being a purchaser of the land in suit. 
The plaint proceeds: “The plaintiff con¬ 
tends that he being an agriculturist could 
not be deprived of his right in the land by 
any attachment of his right in execution of 
a simple money-decree, that the sale in 
execution is illegal and of no effect what¬ 
ever, and that Magnirara (the auction-pur¬ 
chaser) and defendant No. 1 could not be 
said to be the owners of the said land as 
against the plaintiff No. 1, and that the 
plaintiff's right of redemption is not in any 
way affected by the sale.” 

On those allegations in the plaint the 
learned Subordinate Judge assumed that the 
Vinchur f ourt had sold the right, title and 
interest of the plaintiff and that the certified 
copy of the certificate of sale. Exhibit 11, 
was good proof of that sale; but he 
held that the sale was inoperative by virtue 
of the provisions of section 22 of the Dekkhan 
Agriculturists’ Belief Act. 

An appeal was preferred to the learned 
Dislrict Judge who decided upon the facts 
that the plaintiff and the original mortgagor 
had always been agriculturists from the 
date of the mortgage, and he adopted the 
conclusion of the Subordinate Judge that 
the sale was inoperative under section 22 
of the Dekkhan Agriculturists’ Relief Act. 

A second appeal was preferred from that 
decision to this Court and was tried by Mr. 
Justice Batchelor sitting alone as a Division 
Court. Upon the findings of fact of the 
District Court, it was taken for the purpose 
of the decision that the plaintiff and his 


predecessor had been agriculturists from the 
date of the mortgage in 1885. The learned 
Judge held that there wai nothing to show 
wlmt happened or did not happen in the 
Vinchur suit. What tlie pleadings were in 
that suit, what the issues were, what the 
findings were, what was claimed on one side 
and denied on the otlier, nothing was known, 
and the mere omission to describe the res¬ 
pondent as an agriculturist was an insufficient 
basis from which to infer that at the trial 
of the suit or the hearing of tlie execution 
proceedings tlie mortgagors omitted to plead 
their status, and that it did not follow that 
the Vinchur Chief’s decision was not arrived 
at ill spite of the agricultural position of the 
mortgagors being brought to the knowledge 
of the Court in simple inadvertence or 
forgetfulness of the provisions of section 22 
of the Dekkhan Agriculturists’ Relief Act; 
and on these grounds the learned Judge held 
that the sale was a nullity under section 22 
and affirmed the decision of the Distiict 
Court. 

It is quite clear from the judgments of the 
lower Courts that there was no evidence ad¬ 
duced in tlie case to show whether or nob the 
defendant iu the Vinchur Court was known 
to be an agriculturist at the time of the 
hearing or of tlie execution proceedings. 

The plaintiffs have been unable to show that 
the suit was instituted by the Marwari creditor 
after obtaining a certificate of a conciliator 
under the Dekkhan Agriculturists’ Relief 
Acl, which, if the defendant was an agricul¬ 
turist, would be necessary before the suit 
c^uld bo entertained. In the absence of evi¬ 
dence, therefore, the question is, what is the 
proper inference which will be drawn in law? 

Now the provisions of seotion 22 of the 
Dekkhan Agriculturists’ Relief Act are pro¬ 
visions conferring upon members of a certain 
class great privileges in litigation. The 
section confers upon a person who is shown 
to be a member of the privileged class the 
right to resist the attachment or sale of any 
of his immoveable property and to contend 
that if an attachment or sale took place in 
violation of the provisions of the section, 
such attachment or sale shall be held to be 
void. 

How then is the Court to know when it is 
authorized to attach and sell property and 
when it is not ? The ordinary rule is that? 
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setontinthe Civil Procedure Code, section 

produces section 266 of the Code 
f 1882. It provides that property liable to 
attachment and sale in execution of a decree is 
lands, houses, etc., belonging to the judgment, 
debtor. An agriculturist in order to resist 
the ^PPl'oatioii of that general rule must, 
we think, show that he helongs to the 

of the Dekkhan Agriculturists’ Relief Act 
applicable to his case. That conclusion 

101, 102 and 103 of the Evidence Act. li, 

tl L Th"'"refore, hold 
Uiat there was no reason to tieat the im- 

moveable property sold by the Vinchur Court 

as the property of an agriculturist. 

A further presumption may be applied to 

the case. The learned .ludge of the Division 

Court says:- It does not follow (hat the 

Vinchur Chief a decision was not arrived at 

m spite of the ag.ioultural position of the 

^,!"“'^,-‘’™“sht to the knowledge 
of the Court . But maxim of law which 
must be followed in the absence of evidence 
18 that everything which ought to have been 
done was done by the Court: see section lU 
Illustration (e), of the Evidence Act and the 

StL V d be assumed 

thatthe Judge of the Vinchur Court acted 

s'aTJofTh • . fPr a 

sale of the judgment-debtor’s property. 

On behalf of the respondents reliance has 

fn M of this Court 

in Mahalniu v. Kusaji (2), which is no 

doubt^, a case on the facts very much resembl- 

ing e present. It is, however, evident 

from the report that the point which we have 

Co irt r^’h fP the 

Court at the time of the argument and was 

not discussed ,n the judgment, unless we 

assume that the finding of the Subordinate 

Judge that the plaintiff was an agriculturist 

was a finding that the plaintiff was a 

proved agncnltnrist at the time of the 

!i finding went to that length 

then the judgment would not be appliofble 
to the facts of the present case. If the 
finding did not cover that point, then 

W 739 P- ''®- P- T- 507. 
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the point upon which we are deciding this 

case IS a point that was Dot present to the 

mind of the Court at the time of the decision. 
Dnt there is a more recent decision 
of this Court upon an almost exactly a 
Similar point in which the view which we 
are now taking was adopted. That is 
the decision reported as Pandurang 

Bain,I V. Krishnaji Govind (3) the section 
under consideration being not section li2of the 
Dekkhan Agriculturists’ Relief Act, but 
section 266 (c) of the Code of 1882, which 
provides that the following particulars shall 
not be liable to attachment or sale, namely 
the materials of houses and other buildings 
e ouging to and occupied by agriculturists. 
In that case Sir Lawrence Jenkins said: 

I he house, apart from clause (c) of section 
^66, clearly could be attached and sold in 
execution of the decree, and it was only 
If It were shown that it fell within clause 
KcJ that It could not be attached and sold. 
Rut admittedly the judgment-debtor never 
suygested, much less proved, that clause 
\c) had any application to the case. It is 

a general rule that in Courts of law only 
those facts can be taken to exist which are 
proved; so that it is manifest that in the 
absence of proof the exemption from liability 
to attachment or sale did not exist for 
t »e purposes of the execution proceedings. 
Iherefore the executing Court had com¬ 
plete jurisdiction to make the order it 
did.” 

For these reasons, we set aside the decree 
of the lower Court and dismiss the suit with 
costs throughout. 

9 Q u lor e n Decree reversed. 

(j; ^8 B. 125; 5 Bom. L. E. 799. 


CALCDTTA HIGH COURT. 

Civil Rule No. 7506 ok 1912, 

March 19, 1913. 

Frese>j^;_Sir Lawrence Jenkins, K't., 

riT^ . JaeRoe Mullick. 

EART LAL GHOSH— Decreb-uoldbb 

— Petitioner 

VCTSHS 

ANIL CHANDRA GHOSH— Jodgmbnt- 
/t •, « debtor—Opposite Party. 

Ltvxl Procedure Code (Act V of 1908J, t. 115—Eze 
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cufiorr sale—Application to set aside—Rejection oj 
application as time-barred by first Court — Order set 
aside on appeal—Point of law—Question of jnrisdic- 
tion. 

The fact that a District Jutl^o has taken an 
erroneous view of the law does not amount to tlic 
exercise of a jiirisdic/ioii not vested in luni by law, 
or the exerciso of jurisdiction illegally or witli 
material irregularity. 

Rale against the order of the District 
Judge of 24;-Pergunnahs, dated September 9th, 
1912, reversing that of the Munsif of Basirhat, 
dated September, Ist, 1911, rejecting tbe 
application of the judgment-debtor as time- 
barred. 

Babas BaiJya l^ath Dutf and Karunanxoy 
Bose, for tbe Petitioner. 

Babu Vebendra Ohundra Mallik, for the 
Opposite Party. 

JUDGMENT. 

Jenkins, C. J. —This is au application to 
asunder section 115 of the Code of Civil 
Procedure complaining of an order of the 
District Judge, and we, therefore, have to be 
satisfied that the District Judge exercised a 
jurisdiction not vested in him by law or that 
be failed to exercise a jurisdiction not 
vested in him by law or that he acted in tlie 
exercise of his jurisdiction illegally or with 
material irregularity. 1 am disposed to 
think that the District Judge took an errone¬ 
ous view of the law, but lie cjuld do that, 
while exercising his jurisdiction. It cannot 
be said that he exercised a jurisdiction that 
was not vested in him by law. It is nob 
pretended that he failed to exercise bis 
jurisdiction, and finally the fact that he came 
to a particular decision on a point of law 
does not lay him open to the charge that he 
acted in the exercise of his jurisdiction il¬ 
legally or with material irregularity. AU 
that can be said was that he came to an 
erroneous conclusion. In my opinion, there¬ 
fore, section 115 does not justify the present 
application. 

A very gloomy picture was painted by 
Mr. Baidya Nath as to what his client would 
Buffer. His client is a decree-holder who 
has purchased, and if he suffers he suffers 
for his own wrong. The ai’guraent seems to 
assume that the sale would be set aside: but 
the only matter that is at present set at large 
is an investigation as to whether the decree- 
holder, purchaser, acted with reference to the 
sale in such a way that it ought to bo set 
aside. I make these remarks for tbe pur¬ 


pose of indicating my view that no case has 
been made out for our interference under 
the Charter. 

The result is that, in my opinion, this Rule 
should he discharged with costs, hearing fee, 
one gold mohiir. 

Mollick, J.—I agree. 

Rtde discharged. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 2227 op 1909. 

October 19, 1910. 

Present: —Mr. Justice Johnstone. 

M. ABDUL H.AQ —Dependant- 

Petitioner 

versus 

DAS MAL— Plaintipp—Respondent, 

Coinmnies Art of ss 7, 41, Gl—Contract 

Art {IX of 1872), s. 230—C'li’i'i Procedure Code {Art V 
of 1008), 0. XXIX—Plcadinjs—Suit for salary due from 
an incorporated Company. 

A suit to recover salary or wages due from 
a Cotnpany lie.s against tho Company atul is nob 
maintaiuiiblo against its Secretary or tlie .Manag- 
ing Director [Sections 7, 41 and 01 of Act VI 
oM3S2, section 230 of Act IX of 1872 and Order 
XXIX of tl»e Civil Proceduro Code (Act V of 1908)]. 

Petition, under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Lahore, dated the 12bh 
July 1909, decreeing plaintiff’s claim. 

Messrs. Obedullah and Herbert, for the 
Petiliocer. 

Mr. Vishnu Singh, for the Respondent. 

JUDGMENT.—Plaintiff sued for his wages 
and for the wages of a chaprasi employed by 
him at the instance of, and for the benefit of, 
the defendant-Company, both for two months 
at Rs. 40 and 8 per mensem, respectively, and 
in doing so impleaded as defendants the 
Secretary and the Managing Director of the 
Company and not the Company itself. When 
this was pointed out to tbe Small Cause Court 
Judge by way of objection, he overruled the 
plea and decreed tbe claim. Against thia 
decree, judgment-debtors come up here op 
revision. 
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The point is quite clear, as perusal of 
secMon 2.0, Contract Act, Order XXIX 
Civil Procedure Code, and sections 7, 41 and 
61 of the Companies Act shows. It is not 
eufficient, as the District Judge seems to 
think, that defendants are sued as Secretary 
and Managing Director. They should not 
have been made defendants at all. The 
Company is the proper defendant. 

The petition is allowed and the decree of 

the lower Court is set aside, with costs. I 

do not allow amendment of plaint, because 

plaiDtiff, notwithstanding objection taken 

msisted on suing defendants and not the 

Company. Plaintiff to pay defendant’s costs 
throughout. 

Petition allowed. 
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the .lecessarjsteps required by the substantive or 
adjective law before a trust could be validly estab- 

lished and created in his favonr. ^ 

A mere unilateral repudiation in pais by the plaint- 

itf cannot constitute au effectual rescission of a con. 

tract or deed and such effectual rescission entitling 
the plaintiff to obtain further reliefs must be made 

by a decree of Court declaring tliat the contract or 
transaction is void and setting it aside. 

fi, * possession of immoveable property when 

that relief is inconsistent with a registered lease-deed 
executed by plaintiff’s prodecessor-iu-title is governed 

fK f Limitation Act as it is necessary 

that the document should be first sot aside. 

For the application of the Article the cessation 

of the undue influence is not the period when time 
begins to run. 

Appeal against the decree of the Court 

of the Subordinate Judge of Madura (East) in 
Original Suit No. 30 of 1904. 

ID. K. Srinivasa Iyengar, for the Appel¬ 
lant, 


madras high court. 

First Civil Appeal No. 28 of 1909, 

March 3, 1913. 

Present:~--'Slv. Justice Miller and Mr. Justic 

Sadasiva Aiyar. 

raja RAJESWARA DORAI a/eW 
MUTHU RAMALINGA DORAI, RAJAI 

OF HAMNAD— Plaintiff —Appellant 

versus 

A. L, A. R. R. M. ARUNACHELLAM 
CHET. j. IAR and others — Defendants 

Respondents. 

Limitation (Xr 0/ 1877), ScA. // Art QI — 
deed regxi-tered—SuU /or possession ~ Scope of Trm 
Act (11 of 18S2). CA /X-i^epndmtionfn ;{is-/. 
parhhlc zexnxndtivi—AUenahiliUj-Burden of nroof 
Article 91 of the Limitation let appi'/rf su. 

inUuL'‘ce‘^^ instrument on the ground of undu 

Jf a sale is to be rescinded it must be by indicia 

reeoisaiou or a written instrument 
Sadasiva Aiya,-, J -The onus of proving a custon 
of inal.enab.bty in the case of impartible -.emindari 
lies heavily on the person who alleges it. 

Section 96 of the Trusts Act was intended ouli 
to make provision consistent with the law il 
force for certain cases in which English Courts ol 
Equity fastened a constructive or resulting trusi 
upon holders of property and for which there 
was no statutory provision till then. Ownership 
and obligation should not be confounded in aonWino 
this rule. ^ ® 

Chapter IX of the Trusts Act sets down only the 
principles that should govern Courts in ascertaining 
the rights and rbligations of parties in certain cases 
and not to relieve a party from any obligation to take 


Mr. F. H. M. Borhet, for the Respoudentg. 

JUDGMENT. 

Miller, J. —This appeal arises from a suit 
in which the Rajah of Ramnad (the present 
sole plaintiff) prays the Court to hold that 
two leases executed by his father, one on 
the 5th of November 1889 and the other 
on the 2nd of June 1893, are not binding 
upon him and to direct the defendant to 
deliver to him possession of the property 
affected by them. 

The principal ground on which the suit 

IS based is that the lessee obtained the 

l^eases by the exercise of undue influence. 

lhat 18 denied by the defendants, who 

also raise many other pleas and. among 

them, a plea that the suit is barred by 

Article 91 of the second Schedule of the Limi¬ 
tation Act. 

The original lessee died in 1899» 
and the plaintiff’s father was then alive. The 
suit was instituted in 1904, and it is not con¬ 
tended before us, though it was contended in 
the Court below, that the undue influence 
continued, after the death of the lessee, to 
be exercised by his sons. 

For the appellant it is argued that 
Article 91 is inapplicable to the case, first 
because it cannot, in any case, be applied 
to a suit founded on an allegation of undue 
i flaence, and secondly, because tbe suit is 
not a suit to cancel or set aside an instrument. 

As to the flrst contention, the Ist column of 
Article 91 does in term.s apply to tbe suit 
because in no other Article is provision made 
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for setting aside a deed executed under undue 
influence, but it is argued that the language 
of the 3rd column, the column in wliich 
the starting point of limitation is set out, 
is inapplicable to a case of undue in* 
fluence and consequently the article must be 
held inapplicable. It is doubtless true 
that cases can be imagined in which the 
undue influence may continue for three years 
after the victim has become fully aware of 
all the facts entitling him to avoid the con¬ 
sequences of its exercise and may so 
prevent his taking action, but that possibility 
does not seem to me to indicate that 
the starting point is wholly inapplicable, 
it shows only that there may be cases 
in which its application would be a hard¬ 
ship. In very many, if not in most, 
cases of undue influence, the influence is 
utilised to distort or misrepresent material 
facts, and, though it most be confessed that 
there may be cases in which it will be diffi¬ 
cult satisfactorily to apply Atticle 91, it 
cannot be said that on its language it is 
altogether inapplicable, and there is authori¬ 
ty for its application which I am unable to 
disregard. In Jaiili Kunwar v. Ajit Singh 
(1), the l^rivy Council applied it to what, on 
their Lordships’ statement of facts at page 64 
of the report in the Calcutta aeries of the 
Indian Law Reports, was, it seems to me, 
clearly a case of undue influence; it was 
applied also by Subrahmania Aiyar, J., in 
Hoop Lai V. Lakskmi Doss (2), to a case of 
undue influence, and, though his view on the 
question of limitation was not accepted by 
the Full Bench, the applicability of Article 
91 to the case as a case of undue influence 
was not questioned. It was held that it did 
not operate to prevent a defendant in posses¬ 
sion from pleading the undue influence to 
protect his possession. The case in Hasan 
Ali V. Nazo, (3) to which the Article was 
applied, seems also to have been a case of 
undue influence. 

An observation of Subrahmania Aiyar, J., in 
Hoop Laid V. Lakshini Doss (2) suggests that 
the starting point might be held to be post¬ 
poned till cessation of the undue influence; that 
is a question which he had not to decide, and 
which it is unnecessary for us to decide, 

(11 16 C. 68; 14 1. A. 148. 

(2) 29 M. 1. 

(8) 11 A. 466} A. W. N. (1889) 109. 


for oven if that be so, this suit of 1904 was 
instituted more than three years after the 
cessation of the undue influence, which we 
may assume for the present purpose to have 
continued down to the death of Ramaswami 
Chetty in 1S99. 

J think Article 91 must, on its language 
and on authority, be held to be applicable to 
a suit to set aside an instrument on grounds 
of undue influence. 

The second contention on behalf of the 
appellant is that the plaintiff, having elected 
to terminate the leases on the ground of 
undue influence, is now entitled to ask the 
Court for possession without any further 
setting aside of the instruments. The lease 
is terminated, the interest transferred to 
the lessee is re-vested in the lessor, and 
nothing remains but to give effect to his 
right to immediate possession. In Janki 
Kunwar v. Ant Singh (1) the Privy Council, 
dealing with this question, observed that 
it was necessary to bring a suit to set aside 
the sale on payment of Rs. 1,25,000 before 
possession could be recovered; but it is 
argued that that observation assumes the 
necessity and is not to be taken as laying 
down a rule of law that an instrument of 
transfer winch is voidable by the transferor 
for undue influence can be avoided only by 
a decree of the Oourf; or, if it was intended 
to lay down such a rule, that rule cannot 
be applied to a transfer made after the enact¬ 
ment of the Trusts Act and the Transfer of 
Property Act. 

I do not feel justified in deciding that 
that is unnecessary which the Privy Council 
has declared to be necessary, unless it is 
quite clear that these enactments, which, 
it may be, did not apply to the sale dealt 
with in Janki Kunwar v. Ant Singh (1) 
have altered the law upon this subject. 

Mr. K. Srinivasa Aiyangar did not rest 
his case on any distinction between an 
‘ancillary’ and a ‘substantial’ relief prayed 
for in the suit. I do not think he could 
do so in the face of the decision to which 
I have just referred. Then their Lord¬ 
ships lay it down that the immoveable 
property (in that case) could nob be re¬ 
covered until the deed of sale had been set 
aside, and so far as this point is concerned, 
that case cannot be distinguished from the 
one before us. I think it, therefore, un¬ 
necessary to discuss the cases in India ip 
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which attempts have been made to die- 
tingnish Jfinki Kuntcar v. A}it Singh (1) and 
which in Bome cases proceed, as Mr. K 

Srinivasa Aiyangar was prepared to admit, 

on differences which are without much 
Bubstance. 

It was necessary, then, in the present 

could be recovered by the Raja, and we 
have to consider the question whether he 
has already effectively set tliera aside, or 
whether the Court has to do so for him 

by Its decree. In the latter event, the suit 
18 barred by limitation. 

Reliance was placed by Mr. K. Srinivasa 

Aiyangar on sections 64 and 66 of the 

Indian Contract Act and section 126 of the 

Transfer of Properly Act and section 86 of 
^e Trusts Act as showing that, whatever 
may be the case elsewhere, the law of 
India does not require the intervention of 

by the transferor, against the Will of the 

^rti'om'”'®' at his 

It is, I think, clear that neither the 
Indian Contract Act nor the Transfer of 
Property Act is inconsistent with a rule 
requiring a decree to set a«ide a transfer 
Sections 64 and 66 of the Contract Act 
were in force before the transfer dealt 

within /anil Kunwar v. Ajit Singh (1) 
and, besides, do not provide for the method 

of resc^sion of a contract, and section 126 

dnw^ I Act does not lay 

down the method to be adopted to effect the 
revocation of a gift* ^ 

well co-exist with a’ rule of TawThari 
transfer which can be effecteren y by : 
registered instrument can be avoided only 
by a formal re-transfer, or by the Court’s 

decree, which may be a sufficient substitute 

for an instrument of re-transfer. And such 
a rule would, I conceive, be entirely in 
accordance with the policy of the law Is 

92 o th^ to section 

y* of the ijvidence Aot • thnf 
forbids proof of an oral agreement to rescind 
a contract, grant or dispo.sition of property 
in cases in which the law requires the 
TOntract, grant or disposition to be effected 
by an instrument in writing. This rule 
has been said to be rule of positive law 
rather than of evidence; the law will not 
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enforce the agreement and so will not allow 
't to be proved ; but whatever be the 

Ir lr!l ^ ® preventing the rescission, 
by oral agreement, of a transfer which 

not°°f ® tiy oral agreement, but 

that he law desires the same publicity 
and the same safe guards in the case of 
a re-transfer as were required to support 
lie original transfer, for, if a writing was 
unnecessary for the transfer, then it 

reaZcrth''" re-transfer. and con¬ 

sequently the rule cannot be put merely 

on the ground that documentary evidence 

thi't the 7“' P^'dance. And the fact 
hat the transferor has been wronged and 

IS, therefore, in a position to compel the 
re-tran.sfer seems to me to make no difference 
from this point of view it is a 7 
to him if the decree of a Conrr. under the 
Speoi6c Relief Act is allowed to suffice 
tore.vest the transferee’s interest in hTr 
instead of the registeied instrument requird 
y ne Transfer of Property Act. The Eni?. 
lish cases [Clough v. Lon,Ion and North. 

rTr u Co. (4:), Oakes v. Turquand 

(5) and Reese Rfrer Siher Mining Qo v 

Snnth (6)j cited by Mr. K. Srinivasa Aiyan-' 

gar do not touch this particular question, and 

le!te77^7 ® ^ lease. sug- 

gested by him, IS not exact’for the title in 

that case is re-vested by virtue of a provision 
in the contract itself. piovision 

TrL°sfer'’ f*p “ provisions of the 

transfer of Property Act and the Contract 

Act are concerned, I am unable to see any 
reason why I should hold that the obser^ 

V Ant S,ngh (1) does not bind me or that 

he law IS not m accordance with it. Mr 

tso^LolT that, if that 

IS 80, Zyf?Ar«Ami Do^s v. Roop Zaul (7) and 

do 77"* "7“'’ 7''® defendants in 

the ” plead undue influence affer 

held by Article SI, muefc be 

t iVa wronjrly decided. That 

13 not a question which we have to decide 


^7;25L. T. 70S; 20 \Y. 

W.^R.120i^‘ J. Ch. 949; 16 L. T. 808 ; 15 

1-1 1024 . 

(/) 30 41. 169; 2 41. L. T. 4; 17 41. L. J. 19. 
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in this case, but, unless we are to hoUI 
that in each case a plea of undue influence 
is a counter*suit for setting aside the 
instrument, the conclusion we are asked to 
draw does not necessarily follow. The 
defendant is required to get the Court to 
eet aside the instrument, but, if he can 
do so without a sail of his own, it is possible 
that he need not do it within the period 
provided by Article 91. 

Section 86 of the Trusts Act raises a 
somewhat different question ; by that enact¬ 
ment, a transferee in possession under a 
voidable transfer must, on receipt of notice 
of rescission, hold the property for the 
benefit of the transferor, subject to le- 
payment of the consideration actually paid. 

The contention is that no further avoid¬ 
ance is necessary ; the transferor, as a 
constructive cestui que trusty has the right 
to compel the ti’anaferee, as constructive 
trustee, to surx’ender the property. 

It is not at all clear to me that the 
plaintiff in this case can base any claim on 
tbis section. I do not find in the plaint 
any allegation that a notice of rescission 
was givefi to tlie defendants or their father 
before the suit, and the plaint itself is, 
therefore, the only notice available to the 
plaintiff wherewith to satisfy the re¬ 
quirements of the section. But the plaint 
is primarily a prayer to the Court to ad¬ 
judicate upon a statement of claim, and 
can only operate as a notice to the defend¬ 
ants under section 66 of the Trusts Act 
when a copy is served on them in due 
course, and that, in this country, is after 
the suit is duly instituted; (Vide^ Order V, 
rules 1 and 2, Civil Procedure Code). The 
defendants, therefore, were not trustees 
under section 86 at the date of the suit, 
and the right to immediate possession had 
not then vested in the plaintiff by virtue of 
that section. 

But if 1 assume the section to be appli¬ 
cable at all or if section 89 can be held appli¬ 
cable, then section 96 will, I think, operate 
to prevent their application here. For, as 
I have held, I am bound by the Privy 
Council decision to hold that there is a rule 
of law requiring that, if a sale is to be 
rescinded, it must be by judicial rescission, 
or a written instrument, and that rule will 


apply to the present case. Now, in order 
to obtain a judicial rescission, the plaintiff 
must invoke the aid of the Court within 
the time allowed by Article 91 of the second 
Schedule of the Limitation Act. This he 
has not done, and to allow him now tj 
rely on section 86 of the Trusts Act would 
be to place on tlie defendants an obliga¬ 
tion of which they have been in effect 
relieved by Article 91—an obligation in 
evasion of that provision of the law. 
Again, section 96 shows that Chapter IX 
of the Trusts Act was not intended to alter 
any provision of the law, but merely to 
make provision, so far as that could be 
done consistently with the laws already in 
force, for certain cases in which Courts of 
Equity in England fastened a constructive 
or resulting trust upon holders of property 
and for which in India, before the Irusts 
Act, there was no statutory provision. It 
follows that Chaper IX does not repeal the 
rule of law laid down by the Privy Council. 

For these reasons I think Article 91 must 
be applied to the present case. 

The question whether there is a custom 
in tlie Ramnad leminduri by which the 
alienations made by one zemindar are void 
as against his successor, was raised and pre¬ 
sented to us for our consideration, but the 
evidence clearly negatives it, as my learned 
brother shows in his judgment, which 1 have 
read. 

The appeal must be dismissed with costs. 

Sadapiva Aitar, J.—While I fully concur 
in the judgment just now pronounced by 
my learned brother, I consider that it is 
due to the strenuous and able arguments 
advanced by the appellant’s learned Vakil 
that I should state in ray own ^ language 
my views on the question of limitation arising 
in this case. Though sixty-eight grounds 
are mentioned in the appeal memorandum 
as valid grounds for attacking the lower 
Court’s judgment, it is unnecessary for the 
decision of this appeal to consider more 
than a few, as the other grounds relate to 
certain questions of fact and law, scch 
as whether the defendants’ father really 
exercised undue influence over the late 
Rajah and so on, which might all be assumed 
as decided in the plaintiff’s favour, without 
actually deciding them. The 60th grouqd 
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was abandoned, the appellant’s learned Vakil 
conceding: that the Privy Conncil decision in 
Ramasami v. Bhasltarasami (8) was against 
the contention raised in that ground (the 

contention being based on section 11 of the 

Rent Recovery Act). Grounds 56 to 59 
raised the contention that, by the cn.stom 
of the estate the leases in question (one 
being a lease for 50 years and the other 
being a perpetual lease) were invalid beyond 
the late Rajah s life-time. the late Rajah 
having died in December 190;1. about 

4 months before the suit was brought. But 

the in his plaint (paragraphs 4 and 

51 adni.ts the power of his father (the late 
Rajah) to settle the lemin by a trust-deed 
on the plaintiff so as to be valid beyond the 
late Rajah s life; l he case of VHayasamy Thewar 
V. Sasivarna Thevar (9) shows that in the 
faivagangaZemindun (oarved out of Raranad) 

ilr "“'’'^"ded for, against 

inalienability exists, and the decisions in 

Sarta, Kuan y. Deoroj Ku„ri ( 10 ), Sivasub- 
ramama Na^cker v. Krishnammal ( 11 ) and 

Rn t, Surya ilahipnti 

IPbrd/’fl oT “l" TOe Court of 

Wards (12) clearly establish that the 

onus of proving a custom of inalienability 

n the case of these impartible lemimlarl 

(After the coming mto force of the Madras 
Impartible Estates Act. the question of 
the right to alienate, of course, stands on 
an entirely different footing). Par Rom 
there being any evidence of such custom in 
this case, theevidence is almost wholly against 
fche existence of any such custom j? 

hibits CIII.CXL series. CXLli c/up 

Kuan (10) it was erroneously fchouirhfc hv 
Conn, by the Revenue Offices and by the Jiti- 
gant public as a matter of Kw that impartible 
estates were inalienable, cannot constitute 
evidence of the custom of inalienability 
which ought to be proved by cogent evi-’ 
denoe as in the Stvasubramania's case ( 11 ) 

In fact, the contention raised by the irronn^lJ 
Nos. 56 to 59, though not abandoned by the 
appellants learned Vakil, was only very 


(8) 2 M. 67. 

(9) 28 M. 560; 15 St. L. J. 469. 

(10) 10 A. 272; IS I. A. 51, 

(11) 18 M. 287; 5 M, L. J. 168. 

J. Sup! f ® 26 I. A. 83; 9 M. L. 


slightly pressed before us and it mnst be 
decided against the appellant, 

I have thus sufficiently cleared the ground 

tor the consideration of the point of iimila- 

tion, which was strenuously argued before 

us- Ihe proper decision of that point de- 

pends on the answers to be given to the 
rollowing questions:— 

1. Is the plaintiff bound to have the leases 
in dispute set aside by a judicial pronounce- 
ment before obtaining the relief of possession 
and mesue proffts claimed in this suit? (It 
m admitted, if I understood the respondent’s 
akil right, that the relief of setting aside 
he leases might be given in the same suit 
■n winch the relief as to possession is 
claimed, and as ancillary to the relief award- 
ing po.s3es.sion) Or is no snob judicial 
pronouncement necessary, and whether the 
inere bringing of the suit by the plaintiff, 
alleging ,n the plaint that he or his father 
has repudiated the lease, or a mere oral 
decaratjon by the plaintiff or his father 
that he has repudiated the leases, is suffici¬ 
ent to put an end to the lease and to give 
a right to the plaintiff to obtain the relief 
aa to, possession and mesne proSts? Whe- 
er even a repudiation is unnecessary, on 
»e ground that the provisions of the Trusts 
Act entitled the plaintiff to treat the defend- 
ants as trustees of the plaint property for 

he plaintiff and to recover possession of the 
same from the defendants? 

2. If a mere repudiation in pais (before 
or at the time of the plaint) would suffice, 

nft 'n ® ‘’■"y time (however long) 

af er the date of the lease, or ought it to be 

made within the time fired by law for the 

bringing of a suit to set aside the leases, or, 

least, within the time fixed by law for 
possession of the property? 

3. Is Article 91 of the Limitation Act 

applicable to a suit which seeks such a 

declaration of the invalidity of the lease. 

on the ground that the plaint in the suit 

prays also for possession of immoveable 
property? 

anable to accept the contention 
that because Chapter IX of the Indian 
rnsts Act attempted to enunciate, in the 
rorm of sections, the principles which the 

Oonrts of Equity in England had established 
O'* their own guidance in order to fix 
wrong-doers with obligations to be fulfilled 
in favour of wronged persons, substantive 
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rights and obligations were at once created 
by those sections without tlie person who 
invokes those principles in his favour being 
obliged to obtain the establishment of those 
rights by first invoking the aid of the Court 
in the manner indicated and provided for by 
law. The appellant’s^Vakil relies on sections 
86 and 89 of tlie Trusts Act which are as 
follows:— 

“Where property is transferred in pur¬ 
suance of a contract which is liable to res¬ 
cission or induced by fraud or mistake, 
the transferee must, on receiving notice 
to that effect, hold the property for the 
benefit of the transferor, subject to re-pay* 
meat by the latter of the consideration 
actually paid.” 

“Where by exercise of undue influence 
any advantage is gained in derogation of 
the interests of another, the person gaining 
such advantage without consideration, or 
with notice that such influence has been 
exercised, must hold the advantage for the 
benefit of the person whose interests have 
been so prejudiced.” 

The wide phrases “hold the property” 
(section 86) or “hold the advantage” fsection 
89) “for the benefit” of the transferor, 
cannot be held to create at once an enforce¬ 
able as distinguished from an establishable 
trust in favour of the transferor. The 
Chapter itself in which these sections occur, is 
headed thus: ‘Of certain obligations tn the 
nature of trusts.'* If a trust obligation has to 
be created and if the law requires that the 
creation of the trust itself (not an inchoate ob¬ 
ligation in the nature of a trust) should be 
the act of the Court regularly invoked for 
that purpose the person who wants to benefit 
by the provisions of the Trusts Act ought to so 
invoke the aid of the Court for the effective 
creation of the trust within the time limited 
by law. I entirely agree with my learned 
brother that that is the effect of the last 
clause in section 96 of the Trusts Act. That 
the contention on the appellant’s side would 
lead to startling and anomalous results 
which could not have been intended by the 
Legislature, might be shown easily by a re¬ 
ference to Fection 91 of the Trusts Act. 
That section is as follows: — 

“Where a person acquires property with 
notice that another person has entered into 


an existing contract affecting that property, 
of which specific performance could be en¬ 
forced, the former must hold the property 
for the benefit of the latter to the extent 
necessary to give effect to the contract.” 

Can it be argued on this section that 
because A , the purchaser under a registered* 
deed of sale with notice of a previous con- 
tract of sale in favour of B. “must hold 
tile property for the beneflt” of B. (the 
prior promisee from the vendor-), A. became 
a complete trustee for B. on the date of A ’s 
sale-deed itself, and hence B. need not bring 
a suit for specific performance within three 
years of the date fixed for the performance 
(Article 113 of the Limitation Act) but 
might bring a suit within 12 years,' nay 
after any length of time, for possession of 
the lands against A. (the subsequent pur¬ 
chaser) as if .1. had been cr-eated an express 
trustee for B. by the effect of section 91 of 
the Trusts Act from the date of A.’s sale- 
deed? If such construction of section 91 of 
the Tru.sts Act is correct, section 12 of the 
Specific Relief Act, which gives a discretion 
to the Court to give specific relief (iu the 
above case, the relief would be the com¬ 
pelling of B. to execute a registered convey¬ 
ance to A.), the provisions of the Transfer 
of Property Act requiring a registered con¬ 
veyance to transfer property [see Immudu 
pattam Tirugnuna Kondnma Nuick v. Periya 
Dorasami (13)] the provisions of the Evidence 
Act. section 92. excluding oral proof of the 
setting aside of a registered document and 
requiring proof of such to be in writing, the 
provisions of section 26 of the Specific Relief 
Act, requiring the Court to decree specific 
performance only subject to a variation in 
certain circumstances, might all be evaded 
and set at naught, as the'J’iusts Act, sec¬ 
tion 91. merely uses the general expression 

that, if specific performance could be en¬ 
forced (with or without variation and with 
or without, conditions), A. must hold the 
property for the benefit of R. There might 
be cases coming under a few sections of 
Chapter IX, where a judicial declaration of 
trust might be unnecessary even when the 
beneficiary otnes in as plaintiff, but the 
present is not such a case. Property in the 


(13) 24 M. 377 at 

(P. C). 


p. 386; 5 C. W. N. 217; 
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hands of a mere constructive trustee does 
not become the property of the beoeficiary 


under the constructive trust so as to enable 
him to treat it as such without a judicial 
declaration of the trust. As said in Lewin 
on Trusts, Chapter X, paragraph IS; “Until 
some judgment or decree has been obtained, 
the money” (in the possession of the person 
who obtained a pecuniary advantage by 
unfair use of fiduciary relation) “cannot be 
said to be the money of the principal.” As 
said by Lindley, L. J., in Lister v. ^tuhhs 
(14) of such an argument, “the unsound- 
nesa of it consists in confounding ownership 
with oblrgation.” 

As I said before, a perusal of the whole 
of Chapter IX of the Trusts Act has left the 
clear impression on my mind that it was 
intended only to lay down the principles 
which ought to govern the Courts in India 
in ascertaining the rights and obligations 
of parties in certain cases, and not to re- 
lieve a party from any obligation to take 
the necessary steps (required by the sub 
stantive or adjective law to be taken by 
him) before a trust could be validly estab¬ 
lished and created in his favour. Similar 
observations apply to the argument based on 
sections 64, 65 and 66 of the Contract Act. 
A unilateral expression of a rescission of a 
contract by one of the parties to the contract 
cannot be held to relieve him from his ob¬ 
ligation to have the contract rescinded by 
Court under the substantive law of the land 
and within the time allowed by statutory 
law, if he wants, as plaintiff, the assistance 
of the Court in obtaining certain reliefs on 
the basis that the contract has ceased to exist. 
The case of ^eeee Kiver Silver Mining Co. v. 

Smith. (6), quoted by the appellant’s learned 

Vakil, does not (it seems to me) do away with 
the necessity of rescission by the Court in the 
case of a plaintiff. There are, no doubt, certain 
passages in Lord Hatherley’s judgment tending 
in the appellant’s favour, but the other learned 
Law Lords gave their verdict for the plaintiff 
only on the short ground that, as he had 
filed his bill in Chancery for rescission of 
his contract as a share-holder with the Com¬ 
pany before the Company was ordered to 
be wound up, the rescission by Court relat- 

(14) 45 Ch. D. 1; 59 h. J, Ch. 570; 63 L. T. 75; 33 ly. 

E. 548; 


ed back to the date of the filing of the 
bill. 

^ The argument of the appellant’s learned 
^akil, if I understood him aright, was that 
the law of tlie land does not require a 
judicial rescission of a contract or the 
judicial rescis.sion of a registered lease-deed 
or onveyance in order to enable the party 
to a contract or the executant of a con vey- 
ance to sue for reliefs fliwing from the 
rescission of the contract or setting aside 
of the conveyance, as the case may be, 
provided that he himself repudiates the 
contract or the conveyance, his own repu¬ 
diation, if found, to be for good cause, 
having equal effect with a decree of Court 
rescinding the contract or setting aside the 
conveyance. In considering this question, 
we have to bear in mind that Courts of 
Kqutty in England were not bound by 
any law of limitation so far as the distinc- 
tive reliefs granted by such Courts were 
concerned. Equity, no doubt, tried to follow 
the law as much as possible and refused 
to grant equitable reliefs where the plaint¬ 
iff was guilty of laches. Laches took the 
place of limitation but the ground covered 
by the two was not the same in many cases, 
tor instance, the law of limitation never 
took note of the fact that a plaintiff was 
unable to bring his suit within the period 
prescribed owing to poverty, but the doctrine 
of laches allowed poverty to -be a good 
excuse. Expressions, therefore, quoted from 
several of the cases decided by Court 
of Equity in England in which the effect 
of the repodiation by a party was not 
clearly distinguished from a judicial rescis¬ 
sion, have not much force, because, where 
there is no question of limitation governing 
the power of the Court to grant a judicial 
rescission, repudiation for good cause by the 
party and judicial rescission for the same 
good cause by the Court when the matter 
comes before it can be practically put and 
talked of as if standing on the same footing. 
Again, even where the law of limitation 
affects the power of the Court to grant or 
declare a judicial rescission ia favou’’ of a 
plaintiff, the power of the Court to find 
2 a favour of a defendant that a proper rescis¬ 
sion has taken place by the repudiation of 
defendant for good cause and the power of the 
Court on such a ground to non-suit the plaint¬ 
iff, seem to bo much larger as has been held 
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in the Full Bench case of Lakshvn Das v. Roop 
haul (7). The defendant, though his right to 
bring a suit for rescission of a contract or 
lease may be barred, might be permitted to 
defend his possession of properties by show¬ 
ing that the contract or lease so voidable at 
his instance has been repudiated by him. 
Section 28 of the Limitation Act is as follows: 
—‘ At the determination of the period liereby 
limited to any person for instituting a suit for 
possession of any property, his right to suoh 
property shall be extinguished.” This shows 
that it is only where a person is under a 
necessity to institute a suit for possession of 
the property to which he lays a claim (and 
where the time for instituting such suit 
has lapsed), that his title to the pi'operty is 
extinguished. But if he is himself in 
possession and it is only his tight to sue 
as plaintiff to set aside or declare invalid 
the deed or title set up by another man 
that is barred, he could defend his posses¬ 
sion by pleading, as defendant, the void- 
ability of the deed or title set up by the 
plaintiff who seeks possession. 1 am not 
sure that even the defendant, unless he 
has perfected his title by adverse possession, 
should not be deprived of his possession if 
there is a registered deed (corresponding to 
a deed under seal in English Law) which, 
^Tima facie has transferred title to the plaint¬ 
iff, though it was voidable at the instance of 
the defendant,if the defendant hadnotbrouglit 
the suit within the prescribed period to have 
that deed setaside. But the case of Laksmi Dess 
V. Roop Laul (7) has decided otherwise, though 
the learned Judges did admit the difficult 
nature of the question, and 1 do not wish 
to unsettle the law as 6xed by that deci¬ 
sion. A defendant who has properly 
repudiated a contract or a deed, might 
well be allowed to sit tight over bis posses¬ 
sion and defend his right to such posses¬ 
sion by. setting up by way of plea, such 
properiepudiation by him, though he might 
be barred if he seeks positive relief as 
plaintiff on the basis of such repudiation. 
[Even a defendant could not, hosvever, retain 
possession, if he had only a right to obtain 
a title-deed from his vendor and had lost that 
right by limitation—see the judgment of 
the Full Bench in Kurri Veeraredih v. 
Eurri Bapireddi (15). If, as the appellant’s 

fl5.' 29 M. 336; 1 M. L. T. 163 (F. B.); 16 il. L. J. 

m- 


learned Vakil, Mr. K. Srinivasa Aiyangar, 
contends, the vendor became a trustee for* 
the purchaser as soon as the contract for 
sale was made, and also gave possession to 
the beneficiary purchaser of the propei’ty 
held in trust, lie could not recover possession 
from the purchaser who liad neglected to 
obtain the registered conveyance]. But so 
far as a seeking relief is concerned, 

the decision in Lakshmi Doss v. Roop Laul (7) 
does not help him; on the other liand, there are 
observations in that case to the effect that a 
plaintiff seeking relief cannot evade tlie statute 
of limitation like a defendant The question 
is, therefore, now narrowed to tliis point. 
Is a litigant coming forward as phiintiif for 
a relief which ho cannot get if a docu¬ 
ment executed by liimself or his predecessor- 
in-title is in force on the date of suit, is 
such a litigant entitled t) the relief of posses¬ 
sion after the expiry cf the time fixed by 
law for the setting aside of tliat document 
and simply on his allegation and proof that 
he has himself repmliated tlie document on 
proper grounds, assuming that the docu¬ 
ment is voidable at his instance? If he 
brings a suit for possession within the time 
limited by law for set ting aside that docu¬ 
ment, that suit, of course, might be taken 
as brought for both the reliefs of possession 
and rescission, and there will be then 
no difficulty. The difficulty will arise 
only where the time fixed by law for a 
suit to set aside the document has 
lapsed, but the limitation for possession 
of the immoveable property dealt with 
under the document has not elapsed 
and also in cases where the suit was brought 
atter the expiry of the period fixed by law 
for (he recovery of the property, if calculated 
from the date when the plaintiff became 
entitled to repudiate the contract, but withiu 
such period, if calculated from the date wlien 
he actually repudiated tlie contract or deed. 
However, it must be admitted that there 
is n) 1 ndian Staf ute expressly, laying down 
that a person who comes in as plaintiff 
claiming relief against tlie effect of a deed 
voidable at his instance, sliould have it 
judicially rescinded before or at the time 
of his getting that relief. But if judicial 
decisions have laid down the common law 
of the land as requiring such judicial 
rescission, and if there are implications to 
be found in the statute law supporting the 
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judicial decisions as to the rales of the 
common law, we are bound to follow such 
decisions. The common-law bein? found¬ 
ed on corunion &6nse^ niJiny of its princi* 
pies will be found laid down in English 
cases also. Aud if tlie principles so laid 
down by English decisions have been 
adopted by the Privy Council and by the 
Indian High Courls, they form part of the 
law, binding upon Indian Courts. Hence, 
though I do not wish usually to refer 
to the English Law, as numerous English 
decisions were referred to in the course 
of the arguments in this case, I shall 
very briedy refer to what I consider to 
be the result of those decisions Isolated 
passages in several of those judgments 
can, no doubt, by ingenious interpretation 
be made to support the appellant’s view. 

I do not mean, however, to enter upon an 
elaborate refutation of the arguments 
advanced by the appellant’s learned Vakil 
based on such passages. I shall merely 
refer to what Lord Halsbury in his 

Laws of Englaud (Vol. XX, S. 1745) says 
on this point: — 

“Where the representeo has been induc¬ 
ed by misrepresentation, whether fraudulent 
or innocent, to enter into a contract or 
transaction with the representor, which, 
unless and until rescinded, would be binding 
on the parties, such contract or transac¬ 
tion is voidable at the option of the 
representee. This means that the represen¬ 
tee, on discovery of the truth, has a right 
to elect whether he will affirm or disaffirm 
the contract or transaction, and, if he 

adopts the latter coarse, is entitled’to give 
notice to the representor of repudiation, 
and demand from him a complete restora¬ 
tion of the 5HO. In the event of his 
deniand not being complied with, he may 
subject to certain conditions and affirma¬ 
tive defences, maintain an action or analo¬ 
gous proceedings for the purpose of hacing the 
contract or transaction declared void and 
rescinded hy the Court, in which es^nt it is 
deemed to have been void ab initio.” 

This shows that where the repudiation 
18 by one party alone, he cannot, as plaint- 
iff, get any relief except as consequent on 
getting a declaration and a rescission by 
the Court. Of course, if the repudiation is 
accepted by the other side in the mode 


I allowed by law, then the contract or trans. 
1 action might be properly rescinded by the 
act of both parties without the interren- 
tion of a Court. (See sections 62 and 63 
ol the Contract Act on this point). Or 
It the original contract or deed itself, by 
Clause.s of forfeiture or similar clauses, puts 
an end to the contractor transaction then 
also it IS really determined by both parties, 
and the aid of the Court is not required. But 
tn other cases, even though the contract' 
or transaction is voidable at the instance 
0 one parly, its rescission is effectuated, 
not by the mere repudiation of one party, 
one by the decree or declaration of the 
t^ourt. The form and extent of the relief 
are thus indicated in section 1755 of 
Halsbnry s Laws of England, Vol. XX. 

i he ordinary form in which the aid of the 
bourt 13 invoked is an action, or counter- 
claim for rescission, in which, on discharg- 
mg the necessary burden of allegation and 
proof, unless countervailed by any affirma- 
t.ve plea successfully raised by the represen¬ 
tor, the representee is entitled to relief of 
a nature to effectuate the objects already 
mdicated-that is to say, to an order 
resemdiDg or setting aside the contract, 
ith or without a prefatory declaration, 
and, in certain special cases, to an order 
for the delivery up of the iostrnment in 
which the contract is contained or re- 
corded to be cancelled, or for rescission 
of the conveyance by which it was complet- 
ed and to such further orders for re-payment 
0 money with interest, re-conveyance and 
re-transfer indemnity, not being in the 
nature of damages, injunction, accounts 
anu inquiries, recti6cation of any entry in a 
statutory register which otherwise would 
or might import liability, and generally, 
and otherwise, all such directions as, in 
the circumstances of the particular case, 
may be required for the pnrposes of cora- 
pe e r^sMutio ad integrum-, which means 
a , in his part, the representee mnst 
also make all such corresponding re-payments, 
re- ransfers, and re-conveyances as are 
necessary to restore the status quo on both 
sides. Where the representee has simply 
paid money to the reapresentor under the 
contract, and has received neither money nor 
money s worth in exchange, aod so haa no¬ 
thing to restore, the proceeding assumes the 
form of an action for money bad and 
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received, which succeeds, or fails, on precisely 
the same principles as if the action were for 
rescission', and, similarly, where tlie re- 
presentee has parted with property or an 
instrument, without receiving any money 
or other benefit, the action may be in 
trover, or for the mere deliverj’^ up of the 
instrument to be cancelled, in which case, 
again, the same principles apply.” In 
Bigelow on Fraud at pages 75 to 79, the whole 
matter is put very lucidly; “There are 
three classes of cases in which rescission 
may be effected, each having a mode of 
its own. These classes, nameless I'w the 
hooks, may be severally termed 'rescission 
in paisf judicial rescission,’ and 'rescission 
by plea (or answer).” Then the learned 
author says that rescission I’u pais is very 
rarely effective, that rescission by plea or an* 
swer fas in the case of Lakshmi Doss v. Hoop 
haul (7)] may be fully effectual in certain 
cases, and, lastly, that judicial rescission may 
fall under two sub-heads,one, where it is a mere 
substitute for a rescission in pais, and the 
other, where acts of repudiation in pais 
are insufficient to rescind the contract or 
transaction or to restore the status quo. 
Then the learned author says “It (that is, 
judicial rescission) is the remedy for fraud 
in transfers of real estate, according to 
the general caramon law doctrine, for 
specialities, according to some authorities, 
and for fraud in contracts generally where 
tender and demand are insufficient or 
inappropriate for the end sought, or where 
there is nothing to tender because nothing 
has been received, and yet where a defence 
alleging the fraud might not afford suffici¬ 
ent relief.” This, again, is clear authority 
for the proposition that a mere unilateral 
repudiation in pais by the plaintiff cannot 
constitute an effectual rescission of a con¬ 
tract or deed and such effectual rescission 
entitling the plaintiff to obtain further re¬ 
liefs must be made by a decree of Court 
declaring that the contract or transaction 
is void and setting it aside. 

Now let us see whether the Indian 
Legislature has indicated, at least by 
implication, that contracts and deeds 
prima facie binding on the plaintiff, as 
entered into by himself or as executed by 
himself or his predecessor, ought to be 
judioially set aside as a necessary preliminary 


to the granting to the plaintiff of reliefs conse¬ 
quent upon the wiping out of the contract or 
deed. The Contract Act, section 2, clause (f), 
defines a voidable contract thus:—“A u agree¬ 
ment which is enforceable by law at the option 
of one or more of the parties thereto, but not 
at the option of the otlier or others, is a 
voidable contract.” Section 10 says; “All 
agreements are contracts if they are made 
by the free consent of parties competent to 
contract, for a lawful consideration and with 
a lawful object, and are not hereby expressly 
declared to be void.” Section I t stiys; 

Consent is said to be free when it is not 
caused by coercion, undue influenoe, fraud, 
mis-repreaentation or mistake.” Reading 
sections 10 and l-t together, therefore, an 
agreement to which consent is caused by 
coercion, etc., is not a contract. However, 
sections 19 and 19-A loosely call an agreement 
caused by coercion etc., as a contract voidable 
at tlie option of the party wliose consent was 
80 caused. Then section 19A is most 
important section ;it is as follow.s: — 

“When consent to au agreement is caused 
by undue influence, the agreement is a 
contract voidable at the option of the party 
whose consent was so caused. Any such 
contract may be set aside either absolutely, 
or, if the party who was entitled to avoid it 
has received any benefit thereunder, upon 
such terms and conditions as to the Court may 
seem just. 

Illustrations. 

('i) A.'s son has forged B.'a name to a 
promissory note. ii. under threat 
of prosecuting A.’s son, obtains a 
bond from A. for the amount 
of the forged note. If B. sues 
on this bond, the Court may set 
the bond aside. 

(6) A., a money-lender, advances Rs. 100 
to B., an agriculturist, and, by 
undue influence, induces B. to 
execute a bond for Rs, 200 with 
interest at 6 per cent, par month. 
The Court may set the bond aside, 
ordering B. to re-pay the Rs. 100 with 
such interest as may seem just.*' 

1 think tliis section clearly indicates that 
as regards a contract voidable by the plaintiff 
or the defendant on the ground of undue 
influence, the Legislature though it calls it a 
voidable contract, clearly intended that, in 
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order thab the aroidin^ by the party might 
be effectual to set aside the contract, the 
bond, even when the defendant raises a plea 
in answer to the plaintiff’s action on I he 
bond as in the 6rsb illustration, and, of course, 
when the obligor is the plaintiff (which 
seems to be the meaning of the second illustra¬ 
tion), ought to be set aside by the Court in 
favour of the defendant or the plaintiff as 
the case may be. Chapter IV, section 35, 
of the Specifio Relief Act provides for the 
Court rescinding a contract voidable or 
terminable by the plaintiff, and also, 
where a contract of s^le or lease, has 
been made and the purchaser or lessee 
makes default in payment of the purchase- 
money or the premium money after a decree 
for specific performance had been passed. 
Again, the Limitation Act prescribes a 
limitation of one year in Articles 11 and ll-A 
for suits to set aside certain judicial orders, 
in Article 12 (a) the same period to set aside 
sales in execution of a decree of a Civil 
Court or of a Revenue Officer or held for 
recovery of arrears of Government Revenue 
and so on, and in Articles 13, 14, and 15 for 
setting aside other similar orders of public 
authorities. Article 44 of the Act prescribes 
a period of three years for a suit by a ward (to 
set aside alienations by his guardian) 
calculated from the date when the minor 
attains majority. Article 91 provides a three 
years’ limitation period for a suit to cancel 
or set aside an instrument nob otherwise 
provided for. Article 95 gives again three years 
for setting aside a decree obtained by fraud or 
for other relief on the ground of fraud. Article 
113 provides three years for specific per¬ 
formance of a contract. Article 114 provides 
three years for a suit for rescission of a con¬ 
tract. Let us take the case mentioned in Article 
95. Supposing there is a decree obtained 
by A. through fraud, declaring against 5. thab 
A. is entitled to retain as against B. the suit 
land as absolute owner, though really A. was 
only a permissive tenant of B. in respect of 
the land, having obtained possession of the 
land as such permissive tenant one year 
before the decree was passed. B. knows of the 
fraud two year.s after the decree is passed. 
He keeps quiet for four years and then sues for 
possession of the land, he being then barred 
from bringing a suit to set aside the declara¬ 
tory decree obtained through fraud by A. 

It seems to me clear that that fraudulently 


obtained decree, which has not been set aside, 
must stand in his way. Similarly, it seems 
to me that the other Articles, including 
the article relevant to this case viz.. Article 
91 will stand in the way of a plaintiff suing 
for the relief claimed by him against the 
tenonr of the decisions or instruments, as 
the case may be, to which he has been a 
party and which are binding on him till set 
aside by the Court. In a very recent Article 
in page 55 of the Madras Law Journal 
(February) Mr. Shephard says that section 
36 of the Specific Relief Act indicates that 

rescission imports a judicial decision" and 
that^ “rescission by a person entitled to 
rescind ^ means that he, having resolved not 
to persist in demanding performance, is 
in a position to sue for rescission or to defend 
an action brought on the contract." If he 
allows the time (prescribed by the Indian 
Law of Limitation) to sue for rescission to 
pass, his rescission inpiis cannot entitle him 
to sue for any other relief on the basis that 
the contract has been set aside, though, as 
a defendant, he may be allowed to defend 
his possession in a suit brought by the other 
party, provided his title to the property in 
dispute has not passed to the other party by 
the effect of a registered deed under the 
provisions of a statute giving such effect io 
such a deed. Even in the latter case, if he 
has acquired a title by prescriptive possession, 

he can. of course, successfully put forward 
that plea. 

(I may add that, in this case, the 2nd lease 
sought to be set aside, though it is called a 
perpetual lease, is really a conveyance, as, 
though there is a sum nominally reserved as 
rent, that sum is wholly to be paid to the 
Government towards the revenue due upon 
the leased land and the late Rajah followed up 
that lease, which is dated 1893, by another 
instrument of 1894, Exhibit E, by the 
effect of which the defendants' father was 
even relieved of his obligation to pay the 
peishkush through or on behalf of the late 
Rajah and was allowed thereafter to pay 
it to Government direct. The Government, 
in accordance with the wishes of the Rajah, 
sub divided the leased lands as a separate 
estate^ and registered it in the defendants* 
fathers name. Whatever the parties may 
choose to call this transaction, effected by the 

deeds of 1893 and 1894 (Exhibits C2 and E), 

I am unable to entertain any doubt thab 
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properties mentioned in them in favour of 
Ramaswaray Chetty. The late Rajah could 
not claim even a pepper-corn rent from the 
defendant’s father after the document of 1894 
and he retained absolutely no interest in 
those properties). 

Having considered the common law and 
the implications of the statute law, I shall 
refer to a few of the decisions passed in 
Indian cases. Naturally the leading decision 
of the Privy Council in Janki Knmvnr v. A)it 
Singh (1) has to be first considered. That 
case arose out of a suit brought by the 
plaintiff on the 18th February 188-4 to obtain 
the cancellation of a deed of sale, dated the 
29th July 1872, (on the ground that it had 
been obtained from the plaintiff and her late 
husband by fraud and undue influence), and 
to have the property conveyed by the sale 
restored to the plaintiff’s possession with 
mesne profits and costs upon certain condi¬ 
tions to be imposed on the plaintiff. Though 
the suit was brought within 12 years of the 
plaintiff’s having lost possession of the con* 
veyed property, the Privy Council held that 
the suit fell under Article 91 and was barred. 
Criticising the judgment of the lower Court, 
their Lordships say as follows;— Then the 
Judicial Commissioner deals with the case 
in a different way. He says the suit is 
essentially a suit for the possession of im¬ 
moveable property, and as such falls within 
the 12 years’ limitation. Now he is clearly 
wrong there. It was not a suit for the 
possession of immoveable property in the 
sense to which this limitation of 12 years is 
applicable. The immoveable property could 
not have been recovered until the deed of 
sale had been set aside, and it was necessary 
to bring a suit to set aside the deed upon 
payment of what had been advanced, namely, 
the Rs. 1,25,000. Therefore there has been 
on the part of the lower Courts a misappre¬ 
hension of the law of limitation in this case. 
Their Lordships are clearly of opinion that 
the suit falls within Article 91 of tlie Act 
XV of 1877 and is, therefore, barred.” The 
appellant’s learned Vakil sought to distingu¬ 
ish this case by arguing that the Privy 
Counoil dealt with the case of a documeut 
voidable for fraud and not for undue 
influence. The facts of the case, however, 
clearly show that it was a case of undue 
influence. The word *'fraad” is, no doubt, 


used by Courts is not confined to its meaning 
as defined in section 17 of the Contract Act. 
Courts have always refused to define fraud 
exhaustively, as it is as hydralieaded as the 
devices of human ingenuity. Every unfair 
means used to obtain unconscionable advant¬ 
age over another is spoken of as “fraud.” 
Ill Sundaram v. Sithani'nal (16), the suit 
was brought in 1SS9 for possession of land 
conveyed away in 1882 oy one of the plaint¬ 
iffs. The conveyance was found to liave 
been obtained by undue influence. The two 
learned Judges who formed the Bench upheld 
the plaintiffs’ claim on the ground that 
Article 91 did not apply but Aiticle 144. 
With the greatest respect [ must dissent 
from the ruling in this case, as, in my 
opinion, it is clearly opposed to the decision 
of their Lordships of the Privy Council in 
Janki Kxinwar v. A)it Singh (1). One of the 
learned Judges distinguished the case in 
Janki Kunwar v. Ajit Singh (1) on the 
ground that the plaintiffs in this latter case 
asked for a decree for tlieir property being 
restored upon their paying to the deferidonts 
so much of the consideration money os might 
be found to be justly due under the sale-deed 
which was impugned and the plaintiffs did 
not ask fora decree for unconditional posses¬ 
sion. I am (witli the greatest respect) un¬ 
able to appreciate the distinction. The 
other lear.-.ed Judge sought to distinguish 
the case of Janki Kunwar v. Ajit Singh (1) 
on the ground that the plaintiffs in that case 
came into Court expressly asking that the 
deed should be set aside as obtained by 
fraud and undue influence, whereas in the 
case of Sundaram v. Sithammal (16) the 
plaintiffs did not pray for any such relief. I 
am equally unable to see how the ingenuity 
of a party in the wording of the reliefs 
claimable by him can affect the question of 
limitation. Their Lordships of the Privy 
Council in Malkarjun v. Narahari (17) 
dealt with some arguments employed by the 
Bombay High Court in Bhogvant Goiind v. 
Kondi (18), similar to the arguments em¬ 
ployed in Sundaram v. Sithammnl (16) and 
remarked that they found it “impossible to 
grasp the reasoning behind such observa- 

(16) 10 ir. 311; 3 M. L. J. 144. 

(17) 25 B. 337; 5 C. W. N. 10; 10 M. h. J. 368, 2 
Bom. L. II. 927; 27 I. A, 216 (P. 0.). 

(18) 14 B. 279. 
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tions." The case in Malknrjun v Narhari 
(17) arose out of a. suit for redemp¬ 
tion of the plaint property broug-ht without 
setting aside a judicial sale under which the 
mortgaged properties had been sold away 
irregularly in satisfaction of a money-decree 
against the plaintiff’s predecessor-in-title, 
the mortgagee having purchased the equity 
of redemption in such Court sale. I shall 
here quote some of the observations of 
their Lordships in this case. “A sale, 
valid until set aside, can be legally and 
literally set aside; and anybody who 
desires relief inconsistent with it may and 
should pray to set it aside.” If a sale is 
a reality at all, it is a reality :hjeisihle ordy 
in the way pouited oxit hy law. “in the adop¬ 
tion case just cited from 13 Ind. App.,* 
this Board remarked that there was no 
principle on which simple declarations of 
invalidity should be barred by the lapse of 
twelve years after the adoption, while the 
very same issue, if only mixed up with a 
suit for the possession of the same propeity 
is left open for twelve years after the death 
of the widow. Their Lordships make the 
same remark now. What is the justification 
for refusing to construe Article 12 (a) accord¬ 
ing to its obvious meaning whenever a 
suitor goes on to pray for that relief which 
is the object, perhaps the only object, of 
setting aside the sale? Their Lordships hold 
that both the letter and the spirit of the Liinita~ 
tion Act require that this suit, when looked 
on as a suit to set aside the sale, should fall 
within the prohibition of the Article.” 

I think the principle underlying these 
remarks of their Lordships apply as aptly 
to a suit for possession of immoveable pro¬ 
perty, when that relief is inconsistent with a 
registeredlease-deedexecuted by the plaintiff’s 
predecessor-in-title, and I hold that the 
plaintiff, who desires a relief inconsistent with 
the said document, may and should pray to 
set it aside, and that the letter and spirit of 
Article 91 of the Limitation Act require that 
such a suit should fall within the prohibition 
of the Article. In Banga Reddi v. harayana 

Reddi (19) a suit for possession of properties 

conveyed away by the minor’s guardian, 

brooght more than three years after the minor 

attained majority but within twelve years of 
(19) 28 M. 423. 

•See Jagadamha Choxcdarani v. Vahhina Mohan. 13 
C. 808; 13 I. A. 84.~£'d. 


the sale, was held to be barred by limitation, 
the learned Judges applying Article 44 and 
holding that Article 144 did not apply to 
that case. It seems to me that, if 
even a ward is obliged to have an alien¬ 
ation by his guardian set aside by a judi¬ 
cial declaration before he could recover the 
property, it is an a fortiori case where the 
alienation was made by an adult plaintiff 
himself or his predecessor-in title. An 
alienation by a guardian beyond his powers 
is really void, whereas an alienation by an 
adult^ is only voidable. The principle of the 
decision in Ranga Reddi v. Narayana Reddi 

(19) is accepted as correct in the cases in 
Madngxda Latchiaha v. Pally Mukkalinga (20), 
SivQvndevehi Pillay v- Pomimmai (21) 
and Ghunder Nath Bose v. Ram Nidhi Pal (22). 

I am, therefore, clear that Article 91 of the 
Limitation Act must be applied to this case. 

Then there was the further argument of the 
appellant’s learned Vakil that Article 91 
should not be applied to cases of undue in¬ 
fluence, as the period from which time runs is 
stated to be the time when tlie facts entitling 
the plaintiff to have the instrument cancelled 
or set aside become known to him; and, as in 
most cases the facts are not at once known 
to the person against whom the undue in¬ 
fluence is exercised, the Legislature could nob 
have intended that Article to apply to cases 
of undue influence. I need only say that 
the Privy Council did apply that 
Article to the case of undue influence in 
Janki Kunwar v. Ajit Singh (I) and 
even Sir S. Subramania Aiyar in Roop haul 
V. Lakshmi Doss (2), applied that Article, 
though he thought that the time from which 
the period begins to run might be the cessa¬ 
tion of nndae influence and not the time 
when the facts become known to the plaintiff. 

I am, however, unable to hold that the cessation 
of undue influence can fix the time from 
which the period begins to run when the 
Legislature has clearly fixed another period. 
Formerly, in English Law, the period when 
a man was in prison was excluded from 
computation against him. All those rules 
are now obsolete and we have to look to the 
plain words of the statute, which is based 

(20) 30 M. 393; 17 M. L. J. 220; 2 II. L. T. 330. 

(21) 15 Ind- Caa. 365; (1912) SI. W. N. 383; 11 
M. L. T. 198; 22 M. L. J. 404, 

(22) 6 0. W. N. 863. 
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principally on considerations of public policy, 
and we cannot allow considerations as to 
hardship in the case of particular plaintiffs 
to override the plain provision of the Act. 
The Limitation Act provides exceptions on 
the groan'd of the plaintiff’s disability or 
inability to sue in sections 7, 8 and 13 (the 
last section relating to the defendants' absence 
from British India and not to the plaintiff’s 
and the first two relating to the plaintiff’s 
being a minor, an insane man or an idiot). 
As Mitra says ‘ The exceptions recognised 
by the Legislature are founded on its own 
idea of expediency, that is, on what it con¬ 
siders expedient upon the balance of con¬ 
venience and inconvenience. The Judge 
and the lawyer arguing analogically from the 
reason of the law cannot engraft a new excep¬ 
tion upon the rule.” I am, therefore, clear 
that new exceptions based on the fact of the 
plaintiff’s having been in prison or the plaint¬ 
iff’s having been out of British India or 
his having been under undue influence (or 
even wrongful restraint at the defendant’s 
instance) for a long time cannot be grafted 
upon the Limitation Act. In the present case, 
even if Sir S. Subraraauia Aiyar's cautious 
obiter dicttim as to the cessation of undue 
influence giving the starting point of limitation 
be followed, the suit is clearly barred. 

I do not think it necessary to refer in de¬ 
tail to the contention of the appellants* 
learned Vakil that the repudiation in pais 
might be made by him any number of years 
after the date of the transaction (as the Li¬ 
mitation Act does not deal with repudiation 
in pais) and to his further contention that 
he has a period of 12 years to sue from such 
repudiation for possession of the lands. In 
fact his contention came to this, that he 
could indefinitely postpone the commence¬ 
ment of the limitation period at his pleasure. 
Even in the exceptional case of a Hindu re¬ 
versioner, their Lordships of the Privy 
Council, while holding that he could repu¬ 
diate the alienation without having it set 
aside by a suit, did not state that he could 
take his own time for the repudiation and 
have 12 years again from the date of re¬ 
pudiation. [See Bijou Oopal Mukerji v. 
Krishna Mahishi Dehi (23)]. Their Lord- 

(23) 34 C. 329 (P. C.); 9 Bom. L. R. 602; II C. W. 
N. 424; 6 0. L. J. 334; 2 M. L T. 133; 17 M. L. J. 154; 4 
A. L. J. 32; 34 I. A. 87. 


ships only held that the repudiation might 
bo within the 12 years granted for bringing 
the suit for possession, the commencemeub 
of limitation for the latter relief having no¬ 
thing to do with the date of repudiation. 

In the result, I agree that the appeal must 
be dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
MtSCEIiLANEOOi CiVIL APPEAL No. 992 OP 19U 

January 8, 1913. 

Present: — Mr. Justice Beadon. 

BUTA— Petition KR—Appellant 

versus 

Musammat BH.\GAN and others — 
Opposite Party—Respondents. 

Gitardmns TPrtnt.s Act {VUl of 1890), s. 17 — 
Competition between minor's maternal grand mother and 
paternal grandfather's brother—Effect of Jailure to give 
security. 

A minor’s maternal grandmotlier should bo appoint¬ 
ed guardian i)oth of his jjorson and property in the 
])ro3enco of his paternal grandfather’s brother when 
the welfare of the minor so requires it. 

The District Court is justified in superseding a 
guardian who does not furnish security within the 
fixed time. 

Miscellaneous Civil appeal from the orders 
of the District Judge, Sialkoc, dated 13th May 
and 15th July 1911, appointing Bhagau as 

guardian. 

Mr. Fazal El ihi, for the Appellant. 

Mr. Nand Lai, for the Respondents. 

JUDG-MENT .—Musaintnnt Barkat, a minor, 
is the daughter of Labhu deceased, 
Mtisammat Bhagan her mother, who has 
married again, is daughter of Rahima by 
bis deceased wife Karambibi, Rahima is alive 
and has another wife Musammat Fatehbibi. 

I see no reason to interfere with the 
appointment of Musammat Fatehbibi to be 
the guardian of the person of Musammat 
Barkat. She is the wife of the minor’s 
maternal grandfather and is living with her, 
the minor will be living with her grandfather. 
Moreover, both the minor herself and her 
mother have expressed a wish that the minor 
should live with Musammat Fatehbibi. 

The appellant Huta is brother of the 
minor’s paternal grandfather. He was 
appointed guardian of the minor’s property 
(consisting of a house and moveable property 
of small value iu possession of her mother) 
subject to his furnishing security of Us, 300, 
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Tbis order was passed on 13th May 1911, 
and he was twice called upon to furnish the 
security. Finally on 15th July IQllhefailed 
to furnish security and consequently the con- 
ditional order appointing him guardian was 
set a.3ide and Musammat Fatehbibi was 
appointed in his place. 

There is no good ground for interference 
and I dismiss the appeal with costa Coun- 
seFs fee Rs. 16. 

Appeal dismissed. 


wa.s null and void, the plaintiffs having 
been minors at the date of the execution 
of the sale-deed. The first Court decreed 
the suit in part, namely for the principal 
of the sale consideration Rs, 800, Rs. 119 
in respect of the costs in the former litiga¬ 
tion and Rs. 260 as interest on the purchase- 
money, at annas 8 per cent, per meusem. 
The defendant appealed, eight grounds being 
taken in the memorandum of appeal. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 764 op 1912. 

April 1, 1913. 

Present: —Justice Sir Henry Griffin, Kt. 
and Mr. Justice Ryves. 
WALIDAD KHAN and others—Plaintiffs 

Appellants 

JANAK SINGH —DEPENDiNT—REgpoUDBNT. 

Contract Act (IX of 1872), ca:ecut 

od in favour of m,nor-Minor deprived of property 
at the tnetance of third person-Suit hy minor to 
recover the consideration money. 

A salo-deed wa3 executed in favour of a minor 
The consideration was paid to tho vendor and tho 
vendee was put in possession of the property. Sub 
sequently the vendee was dispossessed of the property 
at the instance of a third person: ^ 

field, that the vendee, although he was a minor at 
the date of the execution of the sale, ^va 3 entitled to 
recover the consideration money from tho vendor 
Uir Sarxoarianr, Fakhnrxiddin 3/oAamad Choudhri 
13 Ind. Cas. 331; 21 M. L. J. 1156; 39 I. A 1- 16 C W* 
N. 74: (1912) M. W. N. 22; 9 A. L. J. 33; 15 C L J 
69; 14 Bom. L. R. 6; 39 C. 232. Uohori Bihe^ y. 
Dharmo Das Ohose, 30 C. 539; 5 Bom. L. R. 421- 7 P 
W, N. 441; 30 I. A. 114 (P. 0.), distinguished. 

Second appeal from the decision of the 

District Judge of Farrukhabad, dated 15th 
March 1912. 

Dr. 8. N. Sen, for the Appellant. 

Mr. Satyci Ohatan ^Itihev^i (with 
Qulzari Lai), for the Respondent. 


him Mr. 


JUDGMENT.—On the 17th of November 
1905, the defendant Janak Singh sold certain 
eemindari properly to the plaintiffs who 
were then minors. On a suit by third 
parties the plaintiffs were dispossessed. The 
plaintiffs, having been unable to obtain 
refund of the purchase-money from the 
defendant, brought this suit for its recovery 
and also for the costs incurred in the 
litigation with the third parties. In defence 
it was pleaded inter alia that the contract 


The lower Appellate Court disposed of 
the appeal on one ground only. In the 
opinion of that Court the case was concluded 
by the decision of their Lordships of the 
Privy Councilin Mir Sarwarjan v. Fakkuruddin 
Mohamed Ghowdhuri (1). We think it 
desirable to set out exactly what was 
decided by their Lordships in that case 
inasmuch as the report of the case as it 
appears in the Allahabad Law Journal is 
not quite correct. Their Lordships state: 

W^ithout some authority, their Lordships 
are unable to accept the view of the learned 
Judges of the Division Bench that there 
is no difference between the position and 
powers of a manager and those of a guardian. 
They are, however, of opinion that it is 
not within the competence of a manager 
of a minor s estate or within tlie competence 
of a guardian of a minor to bind the minor 
or the minor’s estate by a contract for the 
purchase of immoveable property, and they 
are further of opinion that as the minor in 
the present case was not bound by the con¬ 
tract there was no mulnality, and that the 
minor who has now reached his majority can¬ 
not obtain specific performance of the 
contract.” The lower Appellate Oonrt dis- 
missed the plaintiffs’ suit. The plaintiffs 
come here in second appeal. Various 
grounds have been pressed before us. It 
appears to us that the decision of the Privy 
Council referred to above and the decision 
in Mohori Bibee v. Dharmo Das Ohose (2) do 
not support the decision arrived at by the 
Court below. In the latter case it was decided 
that a money-lender who had advanced money 
to a minor on tho security of a mortgage, 
could not enforce the mortgage against the 

(1) 13 lud. Cas. 331; 21 M. L. J. 1156; 39 I. A. 1; 16 
C. W. N. 74; (1912) M. W. N. 22; 9 A. L. J. 33; 15 C. 

L. J. 69; 14 Bom. L. R. 5; 39 C. 232. 

(2) 30 C. 539; 5 Bom. L. R. 421; 7 0. W. N. 441; 

30 I. A. 114 (P. C.) 
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minor and fcheir Lord9hip9 held that jaifrice 
did nofc require an order for the return of 
the money advanced to him with fall 
knowledge of hie infancy. We must draw a 
distinction between the facts which were 
before their Lordships in Mir Sarwarjan v. 
Fakhurddin Mahomed Ohowdhuri (1) and 
the facts of the present case. In the case 
before their Lordships they had to deal with 
an agreement to sell. Here we have before 
us a contract which has been executed. The 
sale has actually taken place. The plaintiffs 
have paid the consideration money. They 
obtained possession of the property but 
were subsequently dispossessed. It cannot 
be said that, in the altered state of affairs 
which has arisen since the deed of 
sale, the plaintiffs have not acquired a 
good cause of action for recovery of 
the purchase-money. So far as the case 
has been argued before us, we are unable 
to see any reason why the plaintiffs should 
be debarred from recovering from the de¬ 
fendant the purchase-money which the 
latter received from them as consideration 
for the property to which, it has been found 
he had no title. It would, it appears to us, 
be highly inequitable to allow the defendant 
to retain the plaintiffs’ money in his 
possession, and to hold that the plaintiffs 
could not recover from the defendant 
simply because they happened to be minors 
at the date of the sale. It is quite possible 
that the transaction might have been of such 
a nature that the defendant made himself 
liable under the criminal law for cheating, 
and it would be strange indeed that a 
vendor who might have been held guilty 
cf an offence of cheating should not be held 
liable to refund to the plaintiffs the money 
out of which they have been defrauded. 
The Court below decided the case on a 
preliminary point and as we are unable 
to agree with ifs decision, we allow this 
appeal, set aside the deoreeof thelower Appel¬ 
late Court and remand the case to that Court 
with directions to re-admit the appeal to its 
original number in the register and dispose 
of it according to law. Costs of this appeal 
including fees on the higher scale will be 
costs in the cause. 

Appeal allowed-, 

Cause remanded. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisios Application No. 31 of 1912. 

August 30, 1912. 

Present: —Mr. Pratt. J. C., and 
Mr. Crouch, A. J. C. 

GURDINOMAL HARDASMAL^ 

Applicant 

versus 

WADHUMAL GURMUKHSINGH and 

OTHERS—Opponents. 

Cit'd Procelure Code (.ict V ot s. 35, Sch. 

n, pam. \3^Cosfs of nrbitrafio)x~Coicrt competent to 
order costs—Fees of arbitrator. 

Where there ia no siitticient provision in the 
award made in arbitration proceedin<ra in a suit, 
or if the award has not been made, tlie Court has 
power to award the costs of the arbitration as oosts 
of a proceeding incident to the suit under section 35 
of the Code of Civil Proco<luro. 

The power of Court to award the arbitrator’s 
fees as costs is not limited to cases when an award 
has been made. 

No appeal willlio merely as to costs unless there 
has been violation of an ostablislioil principle. 

Kkushal Sadashiv v. Punam Chand Jusrupji, 22 B. 
1G4, referred to. 

Civil revision application against the order 
of the Sub-Judge, Hyderabad, Sind. 

Mr Dipchand Ghandumal, for the AppU- 
cant. 

Mr. JVadhumal Go iharayn, for the Oppo- 
nents. 

JUDGMENT.—Tlie contention raised in 
this application is that the arbitrator appointed 

by the Court is not entitled to his fee as costs 
beoaufie no award was made. It is said that 
rule 13 of Schedule II implies that the Court 
will only make an order as to costs when 
there is an award. We think no such 
implication arises out of rule 13. That rule 
merely implies that the Court will not 
make such an order if the award makes 
sufficient provision on that behalf. But, if 
there is no sufficient provision in the award 
or if the asvard has not been made the Court 
has power to award costs of the arbitration 
as costs of a proceeding incident to the suit 
under section 35. 

It is next contended that in any case, the 
costs should not have been saddled on the 
applicant. But the Court held that the 
applicant was responsible for the failure of 
the arbitration, and we see no reason for 
questioning the Court’s exercise of its discre¬ 
tion. No appeal will lie merely as to costs 
unless there has been violation of ^n 
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established principle, Khushal Sadashiv v. 
Punam Ghand Jusnipji (1) and that is not the 
case here. 

Application dismissed with costs. 

Application dismissed, 

(1) 22 B. 164. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 793 op 1910. 

February 22, 1913. 

Present;—Justice Sir Frederick Robertson, 
Kt., and Mr. Justice Shah Din. 

SANTA AND OTHERS—DEFENDANTS — 

Appellants 

vresus 

Musammat DAROPTI— Plaintiff— 

Respondent. 

Sttccmioa—Hindii Latv or Custom —Brahmins of 
Mauza Bahtiioal, Tahsil Uoshiarpr—Right of daughter 
to succeed to self-acquired land in presence of collaterals 
oj fifth degree—Ancestral land — Hasilat. 

Branmtas of J/au:a Bahtivval, Tahsil and District 
Hoshiarpur, in matters of succession follow Hindu 
Law although they have owned land for several 
generations and partly depend upon its produce; and 
omong them daughters succeed to the self.acquired 
land of their father in the presence of collaterals 
related to him in the fifth degree. 

Land not acquired by the common ancestor of a 
land-owner and his collaterals is not ancestral qua 
the latter. 

The word‘Kast7(Jt* does not mean land revenue, but 
the produce of the land. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 30th 
April 1910, affirming that of the Subordinate 
Judge, Hoshiarpur, dated the 25th May 
1909, decreeing claim. 

The Hon’ble Hai Bahadur Mr. Shadi Lai, 
for the Appellants. 

Lala Lajpat Rai, for the Respondent. 

JUDGMENT.—This is an appeal from 
the decree of the Divisional Jndge, Hoshiar- 
par, affirming that of the Subordinate Judge, 
Hoshiarpur, by which possession of certain 
land and houses left by one Bihari, a Brahmin 
of Mauza Bahtiwal, Tahsil Ho.shiarpur, was 
granted to the plaintiff-respondent, Musam- 
mat Daropti, who is daughter of the said 
Bihari, against the defendants-appellants 
who as collaterals of the deceased claimed to 
ba entitled to his estate. The plaintiff esme 
jntp Court upon the allegations that the 


sucoession to her father’s estate was governed 
by Hindu Law and not by agricultural 
custom, that under that law she was entitled 
to succeed to the property in suit to the 
exclusion of the defendants whether that 
property was ancestral qua the defeedants 
or self-acquired of the deceased; and that 
the defendants, who were collaterals of her 
father in the fifth degree, had no right to 
take possession of it. The defendants in 
their written statement denied that the 
plaintiff was a legitimate daughter of Bihari, 
and further pleaded, inter alia, that the 
parties were governed by custom in matters 
of inheritance and not by Hindu Law. They 
did not specifically say whether the property 
in suit was the ancestral property of Bihari 
or had been acquired by him. Issues were 
framed on the pleadings of the parties, the 
principal issue being whether agricuUnral 
custom or Hindu Law governed the succession 
to the properly in dispute; but no issue was 
drawn as to the nature of that property. 

The Sub Judge held that the parties 
being high caste Brahmans who had not dis¬ 
carded the sacred thread and did not allow 
re-marriage of widows were governed by 
Hindu Law, despite the fact that their 
community had owned land in the village of 
Bahtiwal for several generations and depend¬ 
ed partly for their living on agriculture, he 
accordingly held that the plaintiff being the 
daughter of Bihari deceased excluded his 
collaterals the defendants from succession; 
ana the plaintiff’s suit was accordingly 
decreed. The Sub-Judge incidentally held 
in his judgment that the property in snit 
was ancestral qua the defendants. On 
appeal, it was argned before the learned 
Divisional Judge in support of the decree 
of the first Court that the property in dis¬ 
pute had been acquired by Moti Ram the 
great-grandfather of Behari deceased, and 
was not, therefore, ancestral qua the defend¬ 
ants, so that even if the parties were 
governed by custom the defendants could not 
exclude the plaintiff from succession to that 
property. This contention was overruled by 
the Divisioual Jndge on the ground that the 
plaintiff bad never denied in the first Court 
that the land was ancestral, and that she 
could not be allowed to take up a new 
position at a late stage of the case. The 
learned Judge, therefore, declined to go into 
the question of the nature of the property 
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and Us effect on the suit. Upon the other 
points argued before him, he was of opinion 
that the parties followed custom and not 
Hindu Law, but he lield that the defend¬ 
ants had failed to prove tliat they, as 
collaterals of Bihari in the fifth degree, had 
a right to succeed to his estate to the 
exclusion of his daughter, the plaintiff. As 
a result, he maintained the decree of the 
Sub-Judge and dismissed the appeal. 

A further appeal has been preferred to this 
Court by the defendants, and on their behalf 
Mr. Shadi Lai, has strenuously contended 
that the Divisional Judge, having found 
that the parties were governed by agri¬ 
cultural custom, ought to have held that the 
defendants being the collaterals of Bihari, no 
matter how remotely they were related to 
him, excluded his daughter, the plaintiff, 
from the succession to his estate. On the 
other hand, Mr. Lajpab Rai has urged that 
the parties are governed by Hindu Law, 
and not by custom, and that the plaintiff, 
therefore, must succeed to Bihari's estate 
to the exclusion of others. He has further 
contended that the property in suit has not 
descended from the common ancestor of 
Bihari and the defendants, that it was 
acquired by Moli Ram, the great-grandfather 
of Bihari, and that, therefore, the defendants 
are excluded from the succession by the 
plaintiff. After hearing arguments on this 
latter point we think that the question of tlie 
nature of the property must first begone into 
this case, as, in our opinion, the Divisional 
Judge was not right in refusing to adjudicate 
upon this question on the ground that the 
plaintiff had never denied in the first Court 
that the property in suit was ancestral as 
between Bihari and defendants. 

A reference to the plaint shows that the 
plaintiff claimed to succeed to her father’s 
property, no matter whether it was his 
ancestral property qua the defendants or 
self-acquired; and in their pleas the defend¬ 
ants did not state specifically that the said 
property had come down from a common 
ancestor of themselves and Bihari. The 
allegation of the plaintiff, therefore, that the 
property was not ancestral qua the defendants 
cannot be taken to be shut out by the 
pleadings and the plaintiff cannot be tied 
down to the assumption that the property 
was ancestral. We have, therefore, heard 
full arguments as to the nature of the 


property, with special reference to the muaH 
file No. 448 of 1854; and, in our opinion, it is 
quite clear from tliat file that the land now 
in suit was granted by Sardar Jodh Singh 
on the 9tii .IsaK.; Samhat 1S65 (1803 A. D.) to 
Misr Moti Ram, ancestor of Bihari, who 
admittedly was not the common ancestor 
of Bihari and the defendants. There is on the 
mudfi. file a sanad of that date evidencing 
the grant of the land to Misr ^loti Ram, 
and the language of that sanad clearly 
indicates, iu our opinion, that it was pro¬ 
prietary rights in the land which were 
granted by Sardar Jodh Singh to Misr 
Moti Ram and not merely, as contended by 
Mr. Shadi Lai, the right to receive land 
revenue in respect of that land. The word 
"hasiint" in the sanad, on which, stress is 
laid by Mr. Shadi Lai, does not mean land 
revenue, but it clearly means the produce of 
the land, the object of the sanad being to 
secure the grantee the right to receive the 
produce as owner of the land against any 
other possible claimants. The area of the 
land thus granted is, in one place, referred 
to AS being '^0 (jhumaons, while, in two or 
three other places it is mentioned as 40 
ghumaous-, but it is not seriously disputed 
that the land now in suit is identical with 
the land which was granted in 1803 to 
Moti Rarn. The mere fact that the village 
of Bhatiwal was founded by the original 
ancestor of the parties about 10 generations 
before tlie last Settlement is insufficient to 
show that the land in suit has come down 
iu the family of Bihari, deceased, from the 
common ancestor, on the other hand, the 
sanad above referred to places beyond doubt 
the fact that the title of Misr Moti Ram, 
the greatgrand-father of Bihari, to the land 
now in dispute originated in that document, 
and since the defendants meet Bihari in the 
fifth generation it is clear that the land in 
suit was not his ancestral property qua the 
defendants. That being the case the defend¬ 
ants cannot exclude the plaintiff from 
succession to that property, for no authority 
was shown to us by the appellants’ learned 
Counsel iu support of his contention, which ho 
put forward half heartedly, that even if the 
property in suit was not the ancestral pro¬ 
perty of Bihari qua the defendants, they had 
a right to exclude bis daughter from succes¬ 
sion to it. 

B'or the above reasons, we maintain the 
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decree of the Divisional Judge and dismiss 
the appeal with costs. 

Appeal dismissed. 


AWATIIAL V, Q0KAL8ING. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal Ho. 45i oe 1912. 
February 15, 1913. 

Present :—Justice Sir Henry GriflSo, Kt 
and Mr. Justioe Chamier. 
GAHESHI LAL and orHSKs—P laintiffs 

— Appellants 

versus 

CHARAH SINGH and OTHsits—D efendants 

—Respondents. 

^lorfgngemit-Someofthemorhjngori^ holding di^. 

pirbj to the mil - 

Decree Jor proportionate amount. 

Where in a mort-a-e suit fc,;- the recovery of tho 

whn nn /r by the aalo of the 

property, the plaintiff has 
by an oversight oaiitced to implead some of the mort. 

pagors, who owned a share in tho proportv, distinct 
from the shares held by the defendant, a d;cree ?or 
tho sum proportionate to the interest of the persons 
who wore before the Court should bo driven. ^ 

W. N.ools 3C. L. J. 5<G and Lai v. Babu, 

iiam, Id Ina. Cas. 197; 9 A. L. J. 80, referred to. 

Second appeal from the decision of the 
Additional Judge of Agra. 

Dr. S. 0. Banerji (with him Mr J N' 

0Aau(f4n), for the Appellants. * ' ’ 

Mr il L- Agarwala, (with him Mr. 
Benode Behan), for (he Respondents. 

JUDGMENT.—This was a suit on a 

mortgage made m favour of the first plaintiff 
m January 1891. Some of the defendants 
were the mortgagors and the remainder were 
impleaded on the ground that they had 
acquired interests ia the mortgaged property 
by purchase One of the defences to the 
suit was that the plaintiflfs had failed to 
implead four persons who had acquired one- 
sixth of the mortgaged property after the 
mortgage. The first Court gave the plaintiffs 
a decree for 5/6th8 of the amount due on 
t^he mortgage to be recovered, if necessary, 
by sale of 5/0 hs of the property mortgaged 

X he defendant appealed. The District Judge 
held that the non-joinder of the owners of 
one eiith of the property was fatal to the 
suit which he accordingly dismissed. la 
second appeal it is contended that the de- 


cisioDof the lower Appellate Court was erro¬ 
neous. Reliance is placed on the decision in 
Imam Ali v. Baij Nath Ram Baku (1) and 
some observations made by one of us in 
Oendan Lai v. Babu Ram (2). For the de- 
fendants-respondents it is contended that a 
mortgagee must sue for recovery of the whole 
of the mortgage money by sale of the whole 
of the mortgaged property and that if for 
any reason he is unable to ask for the sale 
of the whole mortgaged property his suit 
should be dismissed. In the present case 
the plaintiffs sued for recovery of the whole 
of mortgage money by sale of the whole of 
the mortgaged property. But by an over¬ 
sight they omitted to implead certain persons 
who owned a share in the property distinct 
from the shares held by the other defend¬ 
ants. It seems to us that if the other ques¬ 
tions in the case are decided in favour of the 
plaintiffs, so much of the claim should be 
eoreed as is proportionate to the interests of 
the persons who are before the Court. There 
seems to be some question as to whether the 
defendants are the owners of 5/6th8 or a 
smaller share. This matter may be deter¬ 
mined by the lower Appellate Court. We 
allow the appeal, set aside the decree of the 
ower Appellate Court, and remand the case 
to that Court to be restored to the pending 
file and disposed of according to law. Costs 
Will be costs io the cause* 

Appeal allowed) Oause remanded, 

rJi 3 b‘ J- 670. 

(<2) 13 lad. Cas. 197; 9 A. L. J. 86. 


SIHD JUDICIAL COMMISSIOHER'S 

COURT. 

Second Civil Appeal No. £4 of 1910. 
September 6, 1912. 

Present: -Uv, Pratt, J. C., and 
i^'awcett, A. J. C. 

AWATMAL SABILMAL— Appellant 

versus 

Seth GOKALSING SURATSING a:;d 
ANOTHER—Respondents. 

interest—ifortgage—Puisne mortgagee not party to 
pnor mortgagee’s decree-^Rednetion of interest in 

cannot get benefit of the 

A puisno mortgagee suing to redeem a prior mort¬ 
gage 18 not entitled to get tho benefit of a reduction 
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ill tho contract rate of interest allowed in tlio prior 
mortgagee’s decree tc which lie was not a party. 

Ihanappachetiiar v. Mayimuthic Snndcn, 31 M. 
258; 18 M. L. J. 344-; 4 M. L. T. 293, I'mcs Chmidey 
Sircar v. Jfusanuiiat Znhoor Fatima, 18 C. 104; 17 I. 
A. 201, (P. C.), followed. 

Gangadas v. Jogendra Xnth, 11* C. W. X. 403; 5 C. 
L. J. 315, distinguished. 

Appeal from the decision of the Sub-Judge, 
Sukkur. 

Mr. Lilchand Hassoomal, for the Appellant. 

Mr. Eupchand BiUaram, for the Respond¬ 
ents. 

JUDGMENT.—The only point raised in 
this appeal is whether a puisne mortgagee 
suing to redeem a prior mortgage is entitled 
to get the benefit of a redaction in the con¬ 
tract rate of interest from the date of the 
prior mortgagee’s decree. 

That reduction can only operate as 
between the parties to the decrees and the 
puisne mortgagee, not being a party, cannot 
claim that benefit. This was so decided in 
Thenappichettinr v. Marimnlhu Nandin (1) 
following the Privy Council decision in Umes 
Ghunder Sircar v. Miisammat Zahoor Fati7nn{2). 
The equity referred to in Gangadas v. Jogen¬ 
dra Nath Mitter (3) does not arise 
here—for the puisne mortgagee sued the 
mortgagor first for redemption and although 
his bond recited the prior mortgage he did 
not make the prior mortgagee a party. He 
has, therefore, only himself to blame if he 
has to pay higher interest now—Nor can he 
get a benefit which the prior mortgagee was 
obliged by his conduct to seek in a separate 
suit. We confirm the decree of the lower 
Appellate Court and dismiss this appeal with 
costs—which, however, will not include 
Court-fee on the cross-objections—and we 
extend the period of redemption to six months 
from the date of decree of this Court— 
interest up to that period to be at the 
mortgage rate and after that at 6 per cent. 

Appeal dismissed, 

(1) 31 M. 258; 18 il. L. J. 344; 4 M. L. T. 293. 

(2) 18 C. 164; 17 I. A. 201. 

(3) 11 C. W. N. 403; D C. L. J. 316. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1795 op 1911. 

April 16. 1913. 

Tresi'nt ’.—Justice Sir Richard Harington, 
Bart., and Mr. Justice Newbould. 
CHERAG ALl PRODHANIA and orHERS 
— Defendants—Appellants 

versus 

MOHINI MOHAN BARDHAN —Plaintiff 

—Respondent. 

Evidence — Voenment —.Vy^ hetivcen parties to .•itiV—* 
Statement ui document us fo lands in suit — Whetkef 
document evidence — Maker of document, whether should 
be called to depose to truth of statement in d'>cuinQnt — 
Co-sharer ht ndlord pnrehasin j raiy.iti interest —Ilis 
right to khas possession. 

A tk*e(l made betwecti persons, wlio are not parties 
to a suit, ami containing a statement witii regard to 
tlio property in dispute stating tlmt it belonged to 
is not evidence in the suit; if it was desired 
to prove the facts stated by the maker of tho deed, 
lie should have been called to depose on oath to tho 
truth of what he stated. 

When a co-sli:irer landlonl jmrcliases the in* 
toiest of a raiijati, ho does not thereby obtain 
all the privileges which tho raiyal lias under tho 
law; but ho has tho right to po.ssessio.a of tho land 
which he has purcluisod; and if lie has purcliased tho 
rights of a person who was in khas possession, lio is 
entitled to those rights and entitled to khas possos* 
sion. 

Appeal from the decree of the District 
Judge of Coraillah, dated April 19th, 1911 
affirming that of the first Muusif of Chaud- 
pore, dated March 23rd, 1910. 

Babus Vwarka Safh Ohakravarti and 
Bipin Chandra Basu^ for the Appellants. 

Babus Amhica Charan Das, for the Re¬ 
spondent. 

JUDGMENT, 

Harington, J.—This is an appeal on behalf 
of the defendant in a case in which the 
plaintiff sued the khas posse-ssion of certain 
lands. The plaintiff’s title is derived from 
purchase in execution of a rent decree against 
a man named Rahimuddi. The defendants on 
their part asserted their right to possession 
nndev howli from certain other persons who 
were also made defendants. 

The point taken by the learned Vakil for 
the appellant is that in deciding the question 
whether the land in dispute belonged to 
Rahimuddi or not the learned Judge has 
taken into consideration a document which was 
not evidence. It was a deed made between 
parlies who are not parties to the suit, and 
it contained a statement with regard to the 
lands in dispute stating that they wero 
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Rahimuddi a. They were named as one of 
the boandariea of the land the subject of 

^ the learned Vakil 

that this statement was not evidence. The 

deed was not between the parties to the 
present suit, and all it amounts to is a state¬ 
ment made by the maker of the deed. That 
staUraent was not upon oath, and if it was 

desired to prove the truth of the facts 

atated by the maker of this deed he should 
nave been called to depose on oath to the 
truth of what he stated. So, strictly speak- 
mg. the appellant is ri^ht so far that this 
document was not evidence. But on looking 
at the judgment it is quite clear that the 
Judge had before him evidence which raised 

facie case on behalf of the 
plaintiffs even if this one statement in this one 
document be rejected. Then he examined th« 

evidence on behalf of the defendant and came 

totheconclusion that the Wa under which 

the defendant claimed to hold did not exist at 
all. That being the state of the evidence 
It seems to me it would be idle to send the 
case bacK for a re-trial, and I should greatly 

regret if I had to do it considering that the 

case began as long ago as 1903. In the face 
of the evidence which appears on the judcr. 

Cour^ •*' ^PPellare 

Idle to send it back. More specially where it 
has been found as a fact (hat the document 
under which the defendant claimed is an 
entirely imaginary document. 

The another point was raised, namely the 
question as to whether the plaintiff as par- 

chaser acquired a right in the land 

Ought to have been considered. The learned 
Judge in the Court below says it does not 
arise, and I think he is quite right there. 

wL rn a? whether the plaintiff 

was entitled to khas possession of the land 

It le quite true that the Legislature has 

enacted that where a person has interest in 

the land as co-sharer landlord and becomes 

the pnrchaeer of the interest of the miyat 

he shall not obtain by that all the privileges 

which the raiyat has uoder the law. But 

there is nothing in the law which I can 

see or anything which has been cited to us 

to prevent his having the right to possession 

of the land which he has purchased at the 

execution sale. The only question is, is 

he entitled to khas possession? He has pnr- 

chased the right of a person who was in khas 
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possession, and he is entitled to those rights 

unless the law enacts he shall not have 

them notwithstanding his purchase. The 

law has not enacted that. Therefore, I 

think, he 19 entitled to khas possession. The 

question as to the rdiyati rights does not 
arise. 

For these reasons 1 think the appeal should 
D 0 dismissed with costs. 

Neivbould, J.—I agree. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT, 

First Civil Appeal No. 32 of 1910, 
September 9, 1912. 
Present:~y.lv. Pratt. J. C., and 
Mr. Fawcett, A. J. C. 

.AHILRAM MANIRAM —Appellant 

versus 

J. A. BLACK WELL AND OTRERs_ 

Rgspokdents. 

-Parties not oj one 
null Mteyaiion of documcnt-^[nterial alteration- 

?Zn r X J antedatcd-^Duty of paity pro. 
pounding the document-Failure of suit based L it- 

admissible in 

cudynce for a collateral purpose-Earnestunoney^ 
t f e f TZTZ/ earnest.money 

e-sale, efecf of—What IS earnest-money—ifeasure 
of dainages-Mitigalion oj damages. 

P°^chase of a piece of land, the 

hn?h H by a broker acting for 

Zvl the defendant. The defendant 

„.ive the broker a letter in which he ei- 
pressly agreed to buy the land and to pay a 

^«^“®^t.money after three dlys. 

the off ’ prepared a Jcabala in terms of 

the offer of the defendant with the additional 

arto forfeiture of earnest-money and 

ht fL 1 • default, and got it signed 

clefendan? to” the 

Cendant represented to the L 

temlant that there were other purchasers for Iths of the 

land and that he would be only liable for Jth. 
‘nnu ® fu representation and added the words 

ZrtZ *>0 ™ not the sole 

and Hi ^*"1 r ^’^^h purchasers were forthcoming 
nlalfff to take the land. The 

Tho for damages resnlting on a re-salo. 

bpin ^ 1-^1 T^i have been altered by 

oexng antedated: 

Held.(l) that the kabala was not a contract, the 
parties not being ad idem; 

if the kabala were the contract, it 
was vitiated by alteration of the date; 

*^”*^*^ party who presented an instrument 
an essential part of his case in an ap» 
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patently altered and suspicious state must fail 
from the mere infirmity or doubtful complexion 
of his proof, unless he could satisfactorily explain the 
existing state of the document. 

Ehoob Koonu'ar y. Moodnnrain Simjh. 9 Sf. 1. A. 1; 
19 Eng. Rep. 642; 11 \V. R. I 36, referred to. 

(4) that the alteration of the date was material, 
and such an alteration had tlie effect of 
cancelling the document, and a suit brought ou such a 
document must fail; 

Master y. Miller, 2 R. U. 399; 2 H. Bl. 141; I Anst. 
225; 5 Term Rep. 637, SuJJell v. The Dank of 
England, L. R. 9 Q. B. D. 55o, 51 L J. Q. B. 4Ul; 47 
L. T. 146; 30 W. R. 932; 46 J. P. SCO, Atinaram v. Umed- 
ram, 25 B. 616; 3 Bom. L. R. 213, Christacharlu v. 
^aritasayya, 9 M. 399, flour Chandra Das v. Prasanna 
Kumar, 33 C. 812; 3 C. L. J. 363; 10 C. W. N. 788, 
referred to. 

(5) that there was a valid contract when the 
plaintiff accepted the defendant's offer; 

(6) that the plaintiff could sue on the basis of 
the contract, created by the acceptance of the defend¬ 
ant’s offer, the contract never having been reduced 
to the form of a document; 

(7) that though the altered document couhl not 
bo made the foundation of plaintiff’s claim, yet it 
might be used for the collateral purpose of })roving 
the acceptance; 

Atniaram v. Umedram 25 B. 616; 3 Bom. L. U. 213; 
Sutton y. Toomcr,7 B. & C. 416, 1 M. Ry. 125; 6 
L. J. (o. 8.) K. B. 49; 108 Eng. Rop. 778, Falmouth 
y. Roberts, 11 L. .1. Ex. 180; 9 il. W. 469; 1 D. N. S. 
633; 60 11. R. 790, referred to. 

(8) that if the kahala had contained any special 
Condition that wa.s not in the offor, there would have 
been no unqualified acceptance; 

Jones V. Dumiel, L. R. 2 Ch. D. 332; 63 L. J. Ch. 
662; 8 R. 579; 70 L. T. 588; 42 W. R. 6s7, referred to. 

(9) that the addition of the conditions as to for* 

feiture of earnest-money and as to re-sale, and the 
sending of the did not im[)ly any qualification 

of the acceptance; 

(10) that earnest-money w'as not only part-payment 
but a guarantee of performance; 

(11) that thecon<lition as to re-sale also was notli- 
ing more than a statemont of legal rights of the parties 
created by the acceptance of an offor of purchase: 

(12) that it was not incumbent on any party to 
break his contract with A. to mitigate the damages of 
D.i 

(18) that the price realized at the auction afforded 
a fair measuro for tbo calculation of damages. 

Appeal from the decision of the Additional 
Judicial (/ommiaaioner of Sind. 

Mr. Wadhumal OoJharam, for the Appel¬ 
lant. 

Mr. T. 0. Elphinston, for the Respondents. 

JUDGMENT. 

PfiATT, J. C.—The suit is for damages for 
breach of contract and the main question for 
decision is that raised in the 2cd issue framed 
by the lower Court whether there was a valid 
contract of purchase P 

The negotiations were conducted by the 


2nd defendant,Ohandiram, who acted as brokei' 
for the plaintiffs and for the Lst defendant, 
Tahilrain. Plaintiffs had authoiised the 
broker to sell for Rs. 1-8 per square yard. On 
the evening of tlie Gth May, the broker took 
Tahilram and his friend, .Showkirarn, and 
showed them the plot. The broker says that 
Tahilram then offered Re. 1-8, but asked him 
to come and see him the next morning. 
Tahilram says that he did not agree to pur¬ 
chase tliat evening, but asked the broker to 
come and see him in the morning. It is not 
likely Tahilram agreed to purchase that even¬ 
ing as he would naturally take some time to 
consider the matter. 

Next morning— i.e , on the 7th—the broker 
came to see Tahilram at 7 a.m. and be says 
that Tahilram agreed to purchase at the 
rate of Re 1-8-0 and gave him the offer 
Exhibit 3. Tahilram says (hat he agreed to 
purchase at Re. 1-7-0 and gave the broker 
Exhibit 3 merely as a guarantee of bis 
good faith in order to put him in a better 
position to negotiate with the plaintiffs. 
Showkirarn, the only other person, present 
at this interview admits that the broker 
said that the plot would not be sold for 
less than Re. 1-8 0 and that Tahilram asked 
him to settle for Re. 1-7-0 or Re. 1-6 0. 
Exhibit 3, however, speaks for itself. It 
mentions no rate, but it is an express agree¬ 
ment to buy the plot coupled with a promise to 
pay Rs. 2,000 earnest money on the follow¬ 
ing Monday, the 10th May. The promise 
to pay earnest money would never have been 
made if this were not a firm offer. If the 
offer had been for only Re. 1-7-Othat rate 
would have been specified. We believe, 
therefore, that by this offer Tahilram 
authorized the broker to settle at Rs. 1-8-0 
and coupled that authority with a request to 
get a better rate Re. 1-7-0 or Re. 1-6-0, if 
possible. The subsequent conduct of the 
broker corroborates this conclusion for he 
immediately prepared a kahala at the rate of 
Re. 1-8-0 and got it signed by the plaintiffs. 
And again Tahilram himself referred to it as 
an offer at the rate of Re. 1-8-0 in a letter 
to Blackwell the next day Exhibit 9. 

From this point there is a wide diver¬ 
gence in the evidence. The broker says 
that Tahilram signed this kahala in his 
office at 10-30 or 11 a.m. and that at 
3 P.M. the same day he repented and wished 
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to back out of the bargain. Tahilrara, on 
the other hand, says that the kahila wag 
brought to him by the broker at 9-30 
and that he refuged to sign as his clerk 
had made inquiries and had learnt that the 
rate was excessive. Plaintiff Blackwell 
supports the broker’s story and says that the 
kabaH was brought to him signed by 
Tahilram at 1-30 p.m. But 1 have no 
doubt that Tahilram is telling the truth. 
It was before 3 p. m. that the broker com¬ 
plained to Showkiiam that Tahilrara was 
backing out—and that afternoon he asked 
the Miikhfyarkar, Kansing, to induce 
Tahilram to sign the kabalt. The broker 
would, no doubt, regard the transaction as 
complete as soon as he had got Tahilrara’s 
signature to the kabala. If he had got that 
signature by 1 p. m. on the "th—he would 
not have bestirred himself, as he admits he 
did, to look for other^ purchasers on the 
evening of the 7th and'on the 8th. There 
are. moreover, two alterations of the kahala 
which seem to me conclusive on this part 
of the case. The date on the first line of the 
kahala is altered from 8th to 7th and the 
words and others” are interpolated in the 
body of the kabala above the word Tahilram 
Plaintiff Blackwell and the broker can give 
no reasonable explanation of these alterations. 
Blackwell says that he noticed the wrong 
date on the kabala when it was brought to 
him for signature on the morning of the 7th. 
He says he then had this date corrected and 
entered one of the two other dates at the 
back of the kabala. This implies that the 
kabala was dated 8th on one side and 7th 
on the other when brought to Blackwell. 
This is very improbable. The kabala was 
prepared on the strength of the memorandum. 
Exhibit 3, which is dated the 7th. There 
was, therefore, no probability of a mistake 
in the dates. Again the two dates on the 
back and the correction look as if they had 
been made in one ink and at the same time. 

As to the words “and others” Blackwell and 
the broker pretend that they only noticed 
them when the latter brought the kabala 
to the former to sign. It is grossly improb- 
able that these words were inserted without 
the knowledge of the broker. It is suggest¬ 
ed that the words “and others” were inserted 
because Showkiram, a Government servant 
was a sharer with Tahilram and wished* 
to conceal the fact. This is also absurd for 
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the effect of the phrase would only 
be to excite suspicion. On the other hand, 
lahilram gives a very probable and reason¬ 
able explanation of bith points. When he 
found the rate was too high he repented 
of his bargain and refused to sign the 
kabala. Hence the broker’s protests and 
his endeavours to find other purchasers at 
the same rate. Thinking he had got such 
purchasers, he, the next day, gob the letter, 
Exhibit 9, from Tahilrara cancelling Exhibit 
d—But when these purchasers also refused 
to complete he went to Tahilram and falsely 
represented to him that other purchasers 
were good for fths of the plot and that he 
would be only liable for ^th. Tahilrara signed 
on this representation and put in the words 
and others’ to show that he was not the sole 
purchaser. The kahala wag originally dated 
the 8th, the date when Tahilrara signed—and 
was subsequently altered by the plaintiff 
Blackwell or with his connivance. 

^ The lower Court hag been influenced 
in coming to a different conclusion by two 
general considerations. The is that in 
the subsequent correspondence between 
Blackwell and Tahilrara the dale of the 
kabala was referred to as being the 
7th May and yet Tahilram was then intend¬ 
ing to join Blackwell in an indemnity suit 
against the broker. The second is that 
lahilram should have believed the broker 

cheated him by representing to 
Blackwell that Exhibit 3 wag an offer at the 

ra e o e. 1-8-0. As to the first it is suflSoient 
o say that Tahilrara had not seen the altera¬ 
tion in the originaUaiaZa at the time of the 
correspondence and he had, therefore, no 
reason to suspect that there was a fraud or 
that the date was very material. And as to 
e secona consideration in the view we take 
of the case the broker had notcheated Tahilram 

by representing Exhibit 3 to be an offer at 
tte. 1-8 and this has been admitted by Tahilram 
imse lo Exhibit 9. These considerations 
o noerefore, affect the conclnsion that 
1 have come to on the evidence. 

1 his conclusion is_ 

at al^ ^^0 kabala Exhibit 4, is no contract 

i h fkere was a valid contract on 

w k plaintiffs accepted the offer 

Exhibit 3. 

The first point is admitted in the memoran- 
amo appeal and the Pleaderfor the defendant 
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Tahilram has himself argued that at the time 
of this kabala the parties were not ad idem. 
Plaintiffs thought they were selling the 
whole while defendant Tahilram thought he 
was purchasing a quarter. If the contract 
had not already been concluded, defendant’s 
addition of the words "and others” had the 
effect of importing a fresh offer which was 
not accepted. 

The second arises out of my finding that 
Tahilram authorized the broker to conclude 
a bargain at the rate of He. 1-8-0. That offer 
was accepted by the plaintiffs. The accept¬ 
ance was communicated to the broker who 
was acting as Tahili'ara’s agent for this 
purpose by the signing of the kabali and to 
the defendant when the signed kabala was 
tendered to him by the broker. No doubt, 
if the kabala had contained any special con¬ 
dition that was not in the offer Exhibit 3 
there would have been no unqualified accept¬ 
ance —Jones V. Daniel (1). Hut the only con¬ 
ditions in the kabala which do not appear in 
Exhibit 3 are the conditions as to forfeiture 
of earnest money and as to re-sale in case 
of default. Earnest money, however, is not 
only part payment, but a guarantee of 
performance. The mere description in Exhibit 
3 of the He. 2,000 as earnest money implied 
a condition of forfeiture in case of default. 
So also the condition as to re-sale is nothing 
more than a statement of the legal rights 
of the parties as created by the acceptance 
of Exhibit 3. In Noble v. Edwards (2) Vice 
Chancellor Bacon referring to a similar 
stipulation in a contract for the sale of laud 
said: "it is very convenient that the right 
should be expressed in the terras of the 
contract, but without any such expression the 
law implies such a contract and provides the 
remedy for the breach of it.” The case 
was reversed on appeal on a different point, 
bub the passage quoted is good law. The 
sending of the kabala, therefore, did not 
imply any qualification of the acceptance. 
The case is analagous to that of Filhy v. 
Hounsell (3) where it was said that the s'lgn- 
ing of the written contract was a mere form. 
Although the broker was trying to cover Ta- 
hilram's loss by finding other purchasers 

(1) (1894) 2 Ch. D. 332; 03 L. J. Ch. 662; 8 II. 579; 
70 T,. T. 688; 42 W. 11. 0S7. 

(2) (1877) 6 Ch. D. 378; 37 L. T. 7. 

(3) (1896) 2 Ch. D. 737j 65 L. J. Ch. 852; 76 L. T. 
270; 46 W. R. 232. 


there is no evidence that plaintiffs ever releas¬ 
ed Tahilram from his agreement. It matters 
not that the parties may have intended to 
reduce the contract to a formal kabala for 
there is no evidence tliat tliere was any condi¬ 
tion that the agreement should nob be binding 
until a formal document was prepared and 
executed. Defendant did not add the words 
^subject to kabala' in the offer Exliibit il; and 
on this point it is only necessary to refer the 
cases of Uossiter v. Miller (4) and W/iympcr v. 
Buckle cj- Co. (5). 

Now if plaintiff’s suit is on the kabala alone 
it must fail for two reasons (1) the kabala is 
no contract and (2) even if the kabala were 
the contract it is vitiated by the alteration of 
the date. 

The first point is self evident. As to the 
second it is faintly argued tliaL plaintiff 
Blackwell, may not bo the person who 
falsified the kabala. But as he pro¬ 
pounds the instrument, the presumption 
under section 106, Indian Evidence Act is 
against liim. As said by the Privy Council 
in the case of hhonb Konnwar v. Moodnarain 
Bingh (6) “the party wlio presents an instru¬ 
ment, whicl> is an essential part of his case, in 
an apparently altered and suspicious state, 
must fail, from the mere infirmity or doubt¬ 
ful complexion of liis proof, unles.s lie can 
satisfactorily explain tlie exi.sting state of 
the document.” And I entirely disbelieve 
the account given by Blackwell of the alter¬ 
ation. 

The alteration of the date is material, for 
it altered the identity of the instruments and 
was made to prejudice defendant’s rights and 
to create evidence that he executed a formal 
agreement in accordance with the terms of 
the memorandum Exhibit .3. Such an alter¬ 
ation has the effect of cancelling the docu¬ 
ment and a suit brought on such a document 
must fail. The English Law as to alteration 
of documents in fully stated in the cases of 
Master v. Miller (7) and Bujell v. The Bank 
of England (8). The English Law on this 
point has been adopted by all the High 
Courts in India and I need only cite Atmaram 

(4) (1878) 3 A.C. 1124; 48 L. J. CIi. 10; 39 L. T. 
173; 20 \V. K. 805. 

(5) 3 A. 469. 

(6) 9 M. T. A. 1; 1 \V. R. (P.C.) 36; 19 Eng. Rop. 042. 

(7) (1791) 2 R. R. 399; 2 II. HI. 141; 1 Aiist. 225; 
5 Term. Rep. 637. 

(8) (18S2) 9 Q. B. D. 555; 51 L. J. Q. D. -Wl; 47 
L. T. 146; 30 W. R, 932; 46 J. P. 600, 
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y Umedram (9) Christacharln v. Kanbasayya 
UO); Goar Chandra Das v. Prasa 7 ina K?imar 
m) and it haa also been recogroized by the 

Legislature in section 87 of the Negotiable 

Instrnmeuts Act. 

Three questions now arise_ 

(1) Has the plaintiff sued on the contract 
antecedent to the kabala? 

(2) If not—is he entitled to fall back on 
that contract? 

(3) Can the iabala be used as evidence of 
the acceptance of Exhibit 3? 

As to the first point, the plaint is very 
clear. Paragraphs 3 and 4 refer to an agree- 
meet settled provisionally on the evening 
of the 6th and finally on the morning of the 
7th when the memorandum Exhibit 3 was de 
Wed Paragraph 9-A of the plaint and issue 
No. 3 of the lower Court makes it clear that 
plaintiffs contended that the defendant was 

bound prior to the execution of the kabah 

(which ,s merely referred to in paragraph 7 of 
the plaint as subsequently signed, for it is there 
claimed that defendant, Tahilram, would be 
bmnd under section 237, Indian Contract Act 
even if he did not authorize the broker to 
settle at the rate of He. l-S. 

The second qneetion is, therefore, not 
material and I need only remark that as the 
agreement was not embodied in the iabih 

been no objection to 
plaintiff, if he had sued on the iabal'z alone 

amending hie plaint and basing his claim on 
the real contract. 


fl9ia 


There is a class of cases in which plaintiff 
failing in his suit on an altered instrument 
has been allowed to recover on the original 
consideration. See for instance Sutton v 
Toomer (12) and Alkin$07i v. Hawdon (13) 
As to these it was observed in Oour Chandra 
Das y. Prasanna Kumar (11) that a suit 
on the original consideration would not lie 
as the original liability was merged in the 
instrument. With due deference, 1 am of 
opinion, that the true rule is that a suit on 

the original consideration will lie unless the 

alteration has deprived the other party of some 

(9) 25 B. 616; 3 Bom. L. R. 213 

(10) 9 M. 399. 

(11) 33 C. 812; 3 C. L. J. 363; 10 C. \V N 78S 

(12) (1827) 7 B.& C.416;l M. Ry Vs-e T T 

(0. o K. B. 49; 108 Eng, Rep. 778. ’ 

77 ^ ^ ■‘09i 1 H. * W 

Eep E42 -‘" "^ “• 1“ Eng 


remedy over. In Alderson v. Langdalt (14) 
referred to by the Calcutta High Court the 
plaintiff was endorsee of a Bill of Exchange 
ana received it from the drawer, the defend¬ 
ant in satisfaction of debt due to the defend- 
ant—Plaintiff altered the bill and he 
was not allowed to recover on the debt as the 
alteration had prejudiced the plaintiff’s remedy 
against the drawee and acceptor of the Bill, 

Xt 13 this feature of the case which distin¬ 
guishes it from Sutton v. Toomer (12) and 
At inson V. Haw ion (13). However, it is 
needless to discuss this point further for there 
13 iQ this case DO question of an instrument 
creating a liability and of an original liability 
ludepeudent of that instrnment. If the 
kabala had been a contract plaintiffs could 
nob have recovered on the parol agreement 
prior to It by reason of section 91, Indian 
Evidence Act. The only liability was the 
agreement created by the acceptance of Ex- 
11 it 3 and that agreement was never reduced 
to the form of a document. As to the third 
question it is settled law that though the 
altered document cannot be made the founda- 
tion of plaintiff’s claim yet it may be used for 
a collateral purpose. In Atmaram v. Vmed- 
ram ( ) it was held that a written acknow¬ 
ledgment of a debt, though materially altered, 
was admissible in evidence for the purpose of 
extending the period of limitation. In Sutton 
V. Toomer (12) a pro-note had been altered 
ut the plaintiff was allowed to recover on the 

• • • e pro note was admitted 

in evidence of the terms on which the money 
was deposited. In Falmouth v. Roberts (15) a 
written agreement, though altered, was ad¬ 
mitted as evidence of the terms of a yearly 
tenancy under a parol agreement. So here, 
the knbala, though altered, is good evidence 
that plaintiffs did accept the offer Exhibit 3 
by their conduct in signing. 

As to the damages, it was suggested that 
plaintiff was only entitled to recover his de¬ 
posit and expenses. The argument is based 
on the rule in Bain v. Fothergill (16). but the 
case of Banchhoi v. Manmohandas (17) clearly 
s owsthat the English Rule is an anomalous 
rule which has no application in this country. 

ft 660; 1 L. J. K. B. 273; 37 B. 

R. 513; no Eog. Rep. 241. 

S. 63^ 69Te“7w''- ® 

387! 23 W.1! 26R ■ 

(17> 33 B. 166; 9 Bom. L. R. 1087. 
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Even in England the rule would not apply to 
a case of wilful repudiation of the contract, 
and in the case already cited Noble v. E>1 wards 
(2) which was also a case arising out of specu¬ 
lation in land, damages were assessed on tlie 
basis of a re-sale. It is suggested that the 
Bale was unduly delayed, but 1 do not think 
that this is the case and at any rate the 
point was not taken in the Court below or 
in the memorandum of appeal and we need not 
consider it. It was further suggested that 
plaintiffs might have got out of their con¬ 
tract with their vendor and so mitigated 
damages. Even if this were so the rule as to 
the mitigation of damages is one to be applied 
with discretion. It is not incumbent on any 
party to break his contract with .4. in order 
to mitigate the damages of B. 

We agree with the lower Court that the 
price realized at the auction afforded a fair 
measure for the calculation of damages. 

Although I would decide in the favour of 
the plaintiffs, I would not allow them their 
costs for I have no doubt that plaintiff 
Blackwell connived at the falsification of the 
kabala and that the evidence he has given 
on this point is not true. 1 would confirm 
the decree of the lower Court and dismiss 
this appeal, but direct that parties bear their 
own costs in both Courts. 

Fawcett, A. J. C.—I concur generally in 
the conclusions of the learned Judicial 
Commissioner and will only add a few re¬ 
marks. 

As regards the alteration of the date of the 
kahala, Exhibit 4. I expressed the opinion 
during the hearing of the arguments that 
this could not have been done by Chandiram, 
defendant No. 2, as tlie th” of the 7t.h on 
the back of the kahnla was quite different to 
the “ th ” of the “ 8th " in the first line of 
the kabala. Further scrutiny of the kabala 
and of the kahala Exhibit 2, which was 
also written by Chandiram, has, however, 
convinced me that I was wrong, and that 
there are ‘ the ’ in those documents, which 
are written in a similar way to the th of 
the dates in question. I have no^doobt that 
the alteration of the 6 ” to 7 on the 
first page of the kchila^ Exhibit 4, and 
the insertion of the date 7fch May 1909 
on tho 2nd page were made by Chandiram ; 
but in veiw of tlie discrepant and improbable 
stories as to the reason for, and time and 
Planner of making the alteration, which are 


told by Blackwell and Chandiram. and the 
other surrounding circumstances, I agree 
with the finding that this alteration was made 
subsequently to the actual execution of the 
kabala with the connivance of plaintiffs 
for the purpose of making it appear 
that the kabala was signed by defend¬ 
ant Tahilram on the 7th instead of on 
the 8th May 1909. I admit. I feel 
some hesitation about this finding be¬ 
cause it is improbable that the space 
between ‘this’ and ‘day’ in the last line 
of the kabala was left blank until after 
its execution; ‘ and it is not, I think, 
unusual for a kabala to be dated the day 
on which the first signature is obtained 
instead of that of the last one, see for 
instance PJxhibit 21, which is dated 9th 
May 1909, thougli it was signed by 
Tahilram on the lOtli (paper-book page 
69). But the probabilities on the whole, 
in my opinion, favour the otlier supposi- 
tion ; and if it is an erroneous finding, 
plaintiff and Chandiram have by their 
suspicious conduct and statements, only 
themselves to blame for it. The finding 
in any case becomes of minor importance, 
in view of there having been already a 
completed ontract piior to the execution of 
the kabala by defendant No. 1 on which 
plaintiffs are entitled to fall back. 

Another point on which I feel some 
doubt is the legal effect of the inset tion 
by defendant Tahilram of the words “and 
others” after his name in Exhibit 4. 
He, no doubt, did this in order to show 
that there were other persons whom he, 
at any rate, considered liable for joint or 
part performance of his liability under the 
• kabala; but as tlie particular per.sons were 
not named or designated or made parties 
to the contract, I am inclined to think 
that this does not affect defendant. Tahil- 
ram’s liability under the kubtla to the 
plaintiffs and that it cannot proper ly he 
taken as a counter-proposal of a qualifi¬ 
cation or condition which affects his 
acceptance of the terms of the kabala by 
signing it. The general rule is that an 
acceptance is not made conditional by an 
addition which is immaterial GHve v. 
Beaumont (18), Bolton v. Lambert (19), and 

(18) 1 De. (f. & Sin. .197; 13 Jur. 226; 7o R. R 144 

(19, (18S8) 41 Ch. D. 295; 5S L. J.CU.425; 60 L T. 
687} 37 W. U, 434. 
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that no person can maintain an action 
npon a contract under seal unless he is 
named therein, either by his own name 
or by some acquired on adopted name, or 
is otherwise described therein Vaughan v. 
Sharpe (20) and the contract has in express 
terms been made with him Sunderland 
Marine Insurance Co. v. iTeunjey (21^ Even 
where a composition deed was expressed to 
be made between “the several persons 
whose names and seals are subscribed and 
affixed in the schedule hereunder written, 
being creditors executing these presents as’ 
parties of the first part” and other parties, 
it was held that creditors who did not 
execute the deed were not parties to it, 
ana could not take advantage of the 
covenauts contained therein, although they 
were expressed to be made with the parties of 
the first part and all other creditors, Chesterfield 
Colliery and Midland Silkstone Colliery Co. v 
Hawkins (22;, Gur/in v. Ropera (23). But 
this point, is immaterial, in view of the finding 

that the kabala is vitiated by a subsequent 
material alteration. 

As regards the question of the kabala 
being used for a collateral purpose, I think 
the case clearly falls within the ’3rd pro- 
position which is stated by Hutchins, J., in 
Ohrisfachorlu v. Karibasayjja (10) to’ be 
established by ^ the English authorities on 
the point irz., ‘where the obligation existed 
before the execution of the altered document 
and it is open to the obligee to sue on the 
original obligation, and he does so, the 
docu?nent may be adduced in proof of the 
nature and extent of the obligation.” The 
kabala may also, in my opinion, be used 
for the purpose of proving acceptance of the 
offer in Exhibit 3 by the plaintiffs, though 
even without it the evidence of Chandiram 
Exhibit 10 at page 37 of the paper-book 
sufficiently proves this. The contrary view 
that, where a party by his own act alters 
a genuine instrument, so that it cannot be 
the foundation of any legal remedy, he 
ought not to be permitted to prove’ the 


(20) (1864) 34 L. J. C. P. 19; 170- B. (x. s.)443. 10 
Jur. (x. 8.) 989; 10 L. T. 870; 12 W. R. 1057 ^ 

lo(21) (1851) 16 Q. B. 925; 20 L. J. Q. B. 4i7; 15 Jar 

(22) (1865) 34 L. J. Ex. 121; 3 H. A C 67?' 
11 Jnr. (N. s.) 468; 12 L. T. 427; 13 W R 840 ‘ ^ 

(23) (1865) 34 L. J. Ex. 128; 3 H. & C. 69^11 Jar 

(n. b.) 491; 12 L. T. 432; 13 W. R. 843. ' ^ 
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promise contained in it by any other evi- 

dence (which is fayonred in Qour Ohandra 
JJasv. Pramnna Kumar Ohaudra (11) appears 
to be based merely on some American cases 
an IS, as the learned rludiclal Commissioner 
shows, not in accordance with the English 
authoriHes In this country the common 
law of England is followed, as the Contraot 
Act IS silent on the snbjeot of the effect 
of unaathorized alteration of document (see 
Pollock and Mnlla-s Indian Contract Act, 
2nd Edition, page 265,) and the Courts 
here are clearly not ja8ti6ed in executing 
hat law beyond its recognized scope. Nor 

fh.f conscience” require 

that the plaintiffs shonld be punished by 

the enhre loss of the damages they are 

otherwise entitled to merely because of the 

alteration of the date in Exhibit 4. The 

order which is proposed as to coats 

sufficiently meets the justice of the case. 

I also agree that plaintiffs were justified, 
in putting the property up to auction in 
the way they did and that the price realized 
at the auction affords fair measure for the 
calculation of damages. No doubt, if the 
auction had been held earlier, a better price 
might have been obtained, but plaintiffs 
could not safely arrange for such sale until 
the period provided in the iabala and Ex- 
hibit 3 for the completion of the pnrchaae 
ad expired, and there appears to have 
been no nndne delay after that date. In 
any case this is not a point which appel- 
lants are entitled to urge in this appeal. 

I concur accordingly in the order proposed 
y the learned Judicial Commissioner. 


Appeal dismissed. 
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MOHAN LAL— Judgment-debtor_ 
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<ion suii— Compromxse-decree—ETecufion —Objection 
that decree^holder I'ealiscd certain debts due to iiid>j- 
ynent'dehtor —Distinct cause of action—Seiyirate suit. 

In a partition suit, a coniprotniae-ilocree was passeil 
whereby certain debts duo to tlio family wore allotted 
to the deoroe-holder, an<l certain otiior debts were 
allotted to tho judgment-debtor. Besides, the judg- 
mont-debtor had to pay a certain fixed sum of money 
to the deoreediolder which he ilid not do, conso* 
quently, an application was made to execute tho 
decree. The ju<lgmont*dobtor objected that tlio 
decree-holder’s application shouhl be rejected inas¬ 
much as he had realised certain debts which li vd been 
allotted to him: 

Held, (1) that tho plea conld not be raised in 
execution proceeding as it did not fall within the 
scope of section 47 of tho Civil Procedure Code ami 
that the judgment-debtor could recover tho inoney 
80 wroDgfiilly realised by the decree-holder bv a 
separate suit; 

(2) that tho objection could not be treated as a 
plaint. 

Execution first appeal from the decision of 
the Subordinate Judge of Meerut. 

Mr. S. K. Dor (with him Mr. Uni’jshan^er 
Baipai)^ for the Appellant. 

The Hon’ble Mr. Moii Lai Nehru, for tlie 
Respondents, 

JUDGMENT.—This is an appeal arising 
out of execution proceedings. The facts are 
briefly as follows :— Tho parties are step¬ 
brothers. A suit for partition was brought 
by the plainliffs-respondents for partition 
of the joint family property. The suit ended 
in a decree dated the 3rd of March 1908 
based on a compromise. The compromise is 
dated the 14th of January 1908 and was tiled, 
in the course of the appeal in this Court, on 
the 22nd of January 1908, and was remitted 
to the Court below for verification and 
report. It reached the Court below on 
the Slst of January 1908. Accord¬ 
ing to the compromise tho landed property 
was divided in a certain manner, likewise the 
house property. With these we are not 
concerned in this appeal. Tlie third class 
of property consisted of debts on bonds and on 
accounts entered in certain account-books. 
Of this class about ten debts secured by bonds 
were allotted to tlie plaintiffs. The remain¬ 
ing debts including all those due on accounts 
were allotted to the defendant. In addition 
to this allotment of the property under the 
compromise a sura of Rs. 3,400 was to be 
paid by the defendant. Of this a sum of 
Rs. 400 was to be paid at once and the balance 
of Rs. 3,000, at the end of two years. The 
compromise on being duly verified was sub- 
fitted to this Court and a decree was passed 


thereunder on the 3rd of March 1908. The 
sum of R-i. 40) was paid. In 1910 and 1911 
there were applications made by the decree- 
holders in execution of the decree whereby 
they sought to recover the balance of 
Rs. 3,000. The present application for 
execution was made in January 1912. On the 
Sth of March 1912, the judgment-debtor 
filed certain objections. The objections were 
that the application was in contravention of 
the terms of the decree, that the application 
was time-barred, that interest had been 
charged by the decree-holders to which they 
were not entitled, and tliat since the date of 
the partition decree tlie plaintiffs decree- 
holders had realized a large sum of money 
out of those debts, which had been allotted 
to the judgment-debtor under (he partition 
decree. On the 16rh of March the objections 
were slightly'amplified by another applica¬ 
tion in which the judgment-debtor sought for 
time to bring intoOourt evidence to prove that, 
the decree holders had realized a large sum 
out of tiiose debts based on account-books 
which had been allotted to the defendant. 
The lower Court has disallosved the objections. 
The plea of limitation was not pressed ami 
the lower Court held that if the decree- 
holders had wrongfully recovered the debts, 
the judgment.debtor had his remedy against 
the decree-holders in a regular suit. The 
judgment debtor comes here on appeal and 
the first plea taken is that the point raised 
as to the collection of debts due to the 
judgment-debtor by the decree-holders is a 
point which falls under section 47 of the 
Code of Civil Procedure and the lower Court 
ought to l)ave gone into it. To this we 
cannot agree. The appellant has entirely a 
separate cause of action against the decree- 
holders, if the latter have, as a matter of fact, 
recovered the debts due to him and nob to 
themselve.s. Once the final decree iu the 
partition suit was passer!, the plaintiffs, decree- 
holders, ceased to have any title whatever bo 
the debts in question. It is not pleaded that 
the plaintiffs’ decree for Rs. 3,000 has been 
satisfied. There has been no voluntary 
payment. It i^ fuibher urged on behalf of 
the appellant that under claose (2) of section 
47 we should treat his present petition of 
objection more in the nature of a plaint, so 
that the whole proceedings may be treated as 
a suit by him to recover the amount which 
he claims to have been collected by the 
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decree-holderg. We see no reason to do so, 
assaming for a moment that the second 
clause of the section enables ns to do as he 
wishes. The present proceeding is one 
which has arisen out of an application by the 
decree holders and the objections are merely 
objections asking the Court to reject the ap¬ 
plication. No amount is specifically claimed 
therein as having been collected by the 
decree-holders. 

The second ground of appeal is not pressed. 
The third ground of appeal has no force. 
Assuming that the respondents have mis¬ 
appropriated the money due to the appellant 
the latter has a remedy by regular suit. 

The fourth ground of appeal is that as the 
plaintiffs have refused to fulfil their obliga- 
tious under the decree they are not entitled 
to recover the money from the appellant. In 
so far as the decree itself is actually concerned 
there is no obligation on the decree-holders 
which they have to perform. It is urged 
that on the .‘list of January 1908, when the 
compromise filed in this Court was received 
in the Court below, an agreement was filed 
by the parties on the same day under which 
the plaintiffs, decree-holders, agreed to make 
over the account-books to the defendant. It 
is further urged that it was clearly under- 
stood by the parties that the defendant was 
to have two years’ time given to him under the 
decree (as was actually granted thereby) for 
payment of Rs. 8,000, because he was to have 
the acount-books at once handed over to him 
to enable him to recover the debts allotted 
to him. It is pleaded that the decree-holders 
have never handed over the accounts to him 
and have thereby prevented him from 
recovering the debts and as a consequence 
have prevented him also from paying the sum 
of Rs. 3,C00. It was urged that when the 
previous applications were made by the 
decree-holders this objectiou w’as all along 
taken, though it is also admitted that, as a 
matter of fact, it was not taken in the present 
instance in the Court below. It seems to us 
quite clear that the rights of the parties, 
after the compromise had been arrived at, 
were governed by the decree of the 3rd of 
March 1908. It may be that on a true 
interpretation of that decree the judgment- 
debtor was entitled to the possession of the 
account-books, as the debts based on those 
account-books were entered therein and 
they formed the chief proof of those 


debts. It was open to the judgment-debtor 
to put the decree into execution and to recover 
the books from the plaintiffs if they did not 

deliver^ them. As a matter of fact the 
decree is silent as to the possession of the 
account-books and we do not think that we 
can go behind the decree to find out what 
other rights the parties may have. If any 
portion of the compromise was accidentally 
omitted from the decree, it was open to the 
judgment-debtor to have the decree amended. 
If he intentionally omitted any portion of 
the compromise from the decree he has 
hinaself to blame. In any case he is not 
entitled to go behind the decree which finally 
decided the rights of the parties. This is a 
point, which as we have already pointed out, 
was not taken in the Coart below. If the 
appellant deems himself aggrieved in any 
way, we must leave him to his remedy by a 
separate suit. We think the decision of the 
Court below is perfectly correct. We dismiss 
the appeal with costs. 

Appeal dismissei. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No .3667 ok 1910. 

March 28, 1913. 

Present'. —Mr. Justice Stephen and 
Mr. Justice Holmwood. 
HRIDOYFARA and others—Defendants 

—Appellants 

V67 Sti$ 

SRINATH CHAKRAVARTI —Plaintiff— 

Respondent. 

Ouardians and Wards Act (VUI of 1890;, es. 29, 30 

Permission obtained by gxuirdian from Coxitrt to morU 
gage particnlar land of minor for specified amount — 
2fortgage bij guardian of larger quantity of land for 
smaller amount —Mortgage, whether viodable—Suit upon 
mortgage after ten years-Limitation—Contract Act 
{IX of 1872), 8. 64. 

The guardian of a minor obtained leare to mortgage 
7 kanis of land in a certain taluk belonging to the 
minor for Rs. 200. The mortgagee knew this, bnt he 
advanced Rs. 175 to the guardian on a mortgage of 
7 kanis^ in that taluk and 6 kanis in another taluk 
belonging to the minor. After ten years he broQght 
a suit on the mortgage: 

Held, that the mortgage effected was not the mort¬ 
gage for which leave was given, but was essentially 
different from it: that the mortgage was entered into 
with the knowledge of the mortgagee in disobedience 
of the order of the Court; that the mortgage was, 
therefore, voidable; that the mortgagee’s suit against 
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the guardian 18 now barred by limitation; and that 
the mortgagee is not entitled to recover tlio money as 
under section C4 of the Contract Act for tliat claim is 
barred by limitation. 

Hem Chandra Sarkor v. Lalit }tohnn K<ir, I t Ind. 
Cas. 515; 16 C. W. N. 715; 10 C. L. J. 537, distin¬ 
guished. 

Appeal from the decree of the District 
Judge of Noakhali, dated July 23rd, 1910. 
reversing that of the Second Muueii of 
Lakhipur, dated January 25th, 1910. 

Babu Brojendra Noth Chatterjee, for the 
Appellants. 

Dr. Sarat Chandra Basak and Babu Bipin 
Chandra Basu, for the Re.spoiident. 

JUDGMENT.—The defendant No. 1 in 
the present suit was a certificated guardian 
of two minors. As such she applied to the 
Court below for leave to mortgage property 
in order to pay off certain debts due by 
the estate of the minors. She obtained 
leave to mortgage 7 kanis of laud in Taluk 
^o. 2370 for Rs. 200. In the face of this 
order, the contents of which were known 
to the mortgagee, the plaintiff in the 
present suit, a sum of only Rs. 175 was 
advanced by the plaintiff on a mortgage 
of the 7 kanis in Taluk No. 2370 and six 
other kanis in another Taluk. The mortgage 
was, therefore, entered into with the know¬ 
ledge of the mortgagee in disobedience of 
the order of the Court. The mortgagee 
then proceeded to wait for 10 years and 
has now brought his suit on the mortgage. 

The defence made is that the mortgage 
is voidable under section 30 of the Guardians 
and Wards Act, and there is no doubt 
that this is so, because the mortgage effected 
18 not the mortgage for which leave was 
given but is essentially different from it. 
We have no hesitation, therefore, in holding 
that the mortgage is voidable. Then arises 
another matter for further consideration. 

The plaintiff-respondent before us argues 
that although it is voidable he is nevertheless 
entitled to recover the money which he 
advanced and which, it appears, was needed 
for the necessity of the minors. He, no 
doubt, had a good claim to recover this 
money from the guardian who acted in 
contravention of the powers given to her. 
But his suit in respect of this claim is 
barred by the statute of limitation. Are 
we then under the rulings laid down by 
this Court and by others and in accordance 
with the principle recognised by section 


6-t of the Contract Act, to hold that he is 
entitled to recover any of the moneys which 
he paid? We do not think that he is. 
Various eases have been quoted to us of 
which the one in this Court is reported 
as Hern Chandra Snrknr y. Lalit MohanKar{\), 
where the contract was made by a certi¬ 
ficated guardian who had not obtained the 
leave of the Court and it was held that it 
was nevertheless good, because to put it 
shortly it was a contract which might pro- 
peily liave been entered ijito by a Hindu 
widow who was an uucertificated guardian. 
The contract, in fact, was held to be one 
which the Court presumably would have 
sanctioned, and, therefore, the money actually 
paid under it was held to be recoverable. 
The present case is widely distinguishable 
from that. The contract which the C^urt 
in fact sanctioned was a mortgage of 7 
kanis of land for Rs. 200. Instead of that 
13 kanis have been pledged for Rs. 175. 
That being so, it is not necessary to go 
into the other features of the case which 
distinguish the present case from that to 
which we have just referred; and we hold 
that there is no reason why the defendant 
or any of them should make good to the 
plaintiff the money which he advanced and 
the suit to recover which is barred by the 
statute of limitation. 

Under these circumstances we set aside 
the judgment’and decree of the lower Appel¬ 
late Court and restore those of the Munsif. 

The appellants are entitled to their costs 
in the lower Appellate Court and in this 
Court. 

Appeal allowed. 

(1) 14 lud. Caa. 515; 16 C, W. N. 715; 16C. L. J. 
637. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3037 on* 1911. 

April 23, 1913. 

Present —Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Roy. 

MANAHAR MU KHERJEE—PLAiNTirp 

—Appellant 
versus 

KHETRA NATH SABUI and another 
Dependants—Respondents. 

Landlord arul tenant—Contract after Bengal Ten* 
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ancy Act to pay rent in monthly instahnents, whether 
valid—Contract to pay interest on each instalment from 
time it falls d'Lo, \vh‘'ther leial—Bengal 
{VIU of 1SS5\ s.'. 53, f)7. 17S. sxih-s. (3), cl. {h). ^ 

By a contract between a landlord and tenant after 

the passiii" of the Bengal Tenancy Act and to which 

the provisions of that Act apply, provision was made 

for payment of the rent in monthly hists, and also 

for payment of interest on each, from the time when 
ifc fell line: 

Held, that the landlord was entitled to impose an 
obligation on the tenant to pay the rent in monthly 
kists, for that is in accord with the provisions of 
section 0.3 of the Bengal Tenancy Act; that the con. 
tract liaving been made after the passing of the Act the 
provision in section 178, sub-section (3), clause (ft) 
came into play; that, therefore, tlie contract for the 
payment of interest on AhsN is invalid: and that the 
landlord is entitled to the interest secured to him by 
section 07 beyond which he cannot go, that is, to 12' 

per cent, from the e.xpiration of the quarter in which 
the ktst fell due. 

Hemania Knmari Deli v. Jagadindra Xath Ro„ 
Bahadur, 22 C.2U, (P.C.);21 I. A. 131, distinguished. 

Appeal from the decree of the Second 
Sub-.Judge of Hooghly, dated June 29th, 1911, 
modifying that of the Munsif of Serarapore, 
dated December 5th, 1910. 

Babus Bipin Be.hiry Ohnse (Janior) and 
Harendra Krishna AbMerjee, for the Appel¬ 
lant. 

Baba Shih Chandra Falit, for the Respond¬ 
ent. 

JUDGMENT. 

Jenrins, C. J.—The only question that 
arises on this appeal is as to the time from 
which interest should run on arrears of rent. 
The contract between the parties is one after 
the passing of the Bengal Tenancy Act and 
one to which the provisions of that Act 
apply. By that contract provision is made 
for payment of the rent in monthly kists or 
instalments and also for payment of interest 
on each, from the time when it falls due. 

It is contended on behalf of the landlord 
that literal effect should be given to this 
provision for interest. 

On behalf of the tenant ifc is contended 
that, interest cannot run from the date when 
each instalment fell due but from the expira¬ 
tion of that quarter of the agricultural year in 
which the instalment fell due. The reasons 

urged by the tenant for the adoption of this 

view, notwithstanding the express provision of 
the contract, are these: It is said in the first 
place that the provision for interest is in excess 
of that which can be permitted, inasmuch as 
it is for interest which exceeds Ra. 12^ per 


cent, per annum. Ic is conceded that this is 
a .sound objection, but the landlord says that 
he is entitled to recover interest at the rate of 
Rs. 12| per cent. But if that be so, it cannot 
be by virtue of the contract, because there is 
no contract to that effect. The tenant goes 
farther and says that it would be opposed to 
the distinct enactments of the Bengal 
Tenancy Act to hold that there is any con¬ 
tractual relationship between the landlord 
and tenant that would entitle him to receive 
Rs- l.i per cent, per annum from the date 
when each kist fell due. It may be concaded 
that the landlord was entitled to impose on 
the tenant an obligation to pay the monthly 
for that is in accord with the provisions 
of section 5.^ of the Bengal Tenancy Act, 
whereby it is provided that “subject to 
agreement or established usage, a money- 
rent payable by a tenant shall be paid in 
four equal instalments falling due on the last 
day of each quarter of the agricultural year.” 
The words indicate that there may be an 
agreement in modification of the provision 
for four equal instalments and there is no 
reason to hold that there cannot be monthly 
instalments. But that carries the landlord 
but a short way on his road towards his claim. 
Section 67 of the Bengal Tenancy Act is one 
of a group of sections being those numbered 
65 to 6S inclusive, which deal with arrears 
of rent. By section 67 it is provided that 
an arrear of rent shall bear simple interest 
at the rate of twelve-and-a-half per centum 
per annum from the expiration of that quarter 
of the agricultural year in which [the instal¬ 
ment falls dne to the institution of the suit, 
whichever date is earlier.” That section as 
it now stands is a result of the amendment 
by the Bengal Tenancy Amendment Act, 
1907, and the case has been argned before 
us as fchongh the amendment made no 
difference for the purpose of the question 
now under discussion. The answer that the 
landlord wonld make to the contention 
that section 67 must govern the relation¬ 
ship of landlord and tenant, is that these 
sections only relate to those cases where a 
contract between the parties provides for 
quarterly kists\ and, in support of that, 
reference is made to the decision of the Privy 
Council in Hemanta Kumari Debt v. Jagadtn^ 
dra Kath Roy Bahadur (1). Especial reliance 

(1) 22 C. 2U; 21 I. A. 131. 



Vol. XIX] 


INDIAN OASES. 


627 


MANAHAR MDKHERJEE V. EHETRA NATH 8ABUI. 

is placed on a passage at page 221 where 
Lord Macnaghlen in delivering the judg¬ 
ment of the Privy Council says: ' A sub¬ 
ordinate question arose in Appeals Nos. 20 
and 21 of 1890 with regard to the interest on 
the rent in arrear. U appears that there 
are some arrears which liave become due 
since the Bengal Tenancy Act, 18?5. The 
Subordinate Court held that interest was to 
be calculated monthly on the arrears; but 
the High Court held that under the provi¬ 
sions of that Act, as regards arrears which 
became due after the Act came into force, 
the interest should be calculated quarterly. 
It appears to their Lordships that the Higli 
Court were wrong, and that the provision in 
section 67 of the Act, on which they relied, 
only applies to cases where the rent is pay¬ 
able quarterly, Here it is not disputed that 
the rent is payable monthly and on rent in 
arrearitappears tor lieir Lordships that interest 
ought to be calculated monthly.” The learned 
Judges of the High Court in disposing of 
this matter had said this: “Now, with regard 
to the arrears whicli fell due since the present 
Act came into force, they stand on a different 
footing. We do not find that the plaintiff 
claimed interest on the footing of any con¬ 
tract, and, therefore, the only claim that lie 
has for interest is based upon the terms of 
the Bengal Tenancy Act. By section 67 of 
that Act, an arrear of rent shall bear 
simple interest at the rate of 12 per cent, 
from the expiration of that quarter of the 
agricultural year in which the instalment 
falls due. to the institution of the suit. So 
under the present law he is not entitled to 
interest from the date of the instalment, but, 
from the end of the quarter in which it fell 
due. We, therefore, give him Rs. 12 per cent, 
from the end of the quarter on which the 
instalment fell due, to the institution of the 
suit.” In the grounds of appeal to the Privy 
Council it was urged that the Court had 
erred in not allowing interest on the monthly 
instalments of the rent.s which had fallen 
due after the Tenancy Act came into force; 
that the appellant having proved by evidence 
that from a long time past the defendant had 
been paying rent in monthly hists and 
interest at the rate of Hs. 12 per cent, in 
the case of breach of any instalment, the 
appellant was entitled to interest at that rate 
on each monthly instalment irrespective of 
whether the rents fell due before or after 


the Tenancy Act came into force, that the 
evidence adduced in tlie case established a 
contrnct to pay interest on the morithla 
instalment before the passing of the Tenancy 
Act, and the Court was in error in holding 
that the appellant liad not claimed interest 
on the footing of any contract, and tiie only 
claim she had for interest was based upon 
the terras of the Bengal Tenancy Act; that 
the appellant’s claim for interest on the 
monthly instalments, whether based on con¬ 
tract or usage, was not affected by section 67 
of the Bengal Tenancy Act. Prior to the 
Bengal Tenaucy Act interest on arrears of 
rent in respect of agricultural tenancy was 
regulated by section 21 of Act VIIl of 
1869, which practically re-produces sec¬ 
tion 21 of Act X of l!^59 wliereby it was 
provided that “Any instalment of rent which 
is not paid on or before the day when the 
same is payable according to the patt ih or 
engagement, or if there be no written 
specification of the time of payment, at or 
before the time w'hen such instalment is 
payable according to established usage, shall 
be held to be an arrear of rent under 
this Act, and, unless otherwise provided by 
written agreement, shall he liable to interest 
at twelve per cent, per annum.” 

The only other provision for payment of 
interest on rent apart from contract to that 
effect was to be found in Act XXXH of 
of 1839, wliich corresponds with the English 
Act 3 and 4 William IV, Chapter XLIl 
section 28. The judgment of the Privy 
Council must he read in the light of these 
facts. That judgment did not accept the 
view of the High Court that interest was 
payable under section 67 but under some 
other obligation; whether it was the Act 
of 1869 or the contract or usage does not 
appear, and it matters not, for their Lord¬ 
ships were satisfied that interest was pay¬ 
able and I am not sure that there was any 
appeal by the tenant from the decision of 
the High Court that interest was payable. 
That then is how the matter stood. Their 
Lordships were dealing with a contract 
before the passing of the Act, and what we 
have to consider is whether that decision 
can in any way be taken as affecting a con¬ 
tract of tenancy made after tlie Act. The 
last thing that we would wish to do would 
be in any way to escape from the just result 
of the decision of the Privy Council, or to 
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place upon any decision a limited construc¬ 
tion of which it was not fairly capable. But 
It seems to me that we hare in this case a 
condition of things which differentiates the 
present case from that before their Lordships, 
in an essential matter. In saying this f 
have in mind the fact, I have already stated, 
that the contract here was alter the passing 
of the Act, which brings into play the pro- 
vision in section 178 sub section (3), clause 
U),which says that: "Nothing in any contract 
made between a landlord and a tenant after 
the passing of this Act shall affect the 
provisions of section 67 relating to interest 

• A1 • on arrears of rent.” It is conceded 
m this case that so far as the rate of rent in 
excess of twelve per cent, was charged, it was 
wutrary to the provisions of the Bengal 
Tenancy Act. Therefore, as it seems to me 
we have this position that there is no valid 
contract for the payment of interest on kists 
the only provision in that direction bsing one 
which 18 admittedly illegal. How then is 
this interest payable^ I have indicated the 
provisions of the law that permit a Court t.o 
charge interest. The Acts of 1869 and 1869 
have passed away. We still have the Interest 
Act and the Bengal Tenancy Act. the 
InUiest Act has no application here, so that 
we are reduced to this that there is no 
provision statutory or contractual which 
imposes upon the tenant a liability to pay 

interest, unless we can bring into play the 

operation of section 67, That has been done 

by the lower Appellate Court. There has 

been no appeal from this by the tenant and 

the landlord 18 thus entitled to the interest 

secured to him by section 67; beyond that he 
cannot go. 

For these reasons wo conarm the decree, 
ihe^ would be no order for costs of defend- 
ant No. 1 as he has not appeared. Defend¬ 
ant No. 2 will have bis costs for he has been 
compelled to appear though he has no direct 
interest in the subject-matter of the appeal. 

Rot, J.— I agree. 

Decree confirmed. 


ALLAHABAD HIGH COURT. 
Civil Reference No. 677 of 1912. 

April 9, 1913. 

Present-. — Sir Henry Richards, Kt., 
Chief Justice, and Mr. Justice RaBque. 
CHIN TAMAN [ —-Defendant—Applicant 


versus 

DAT —Plaintiff—Respondent. 

Ctvtl Procedure Code fArt T of lOOSj, s. 102-Suit 

Jor parhapation in income of rciigious endoioment— 

Cause Courts ActflXoJ 1887), Sch. II, 
Art. -Small Cause suit^Second appeal. 

suit Or pai ticipatioa in the income of an en(lo^v• 
men * if it is a part of the regular income, ia not 
evciii. ed from the cognizance of a Small Cause Court 

am , t lorofore, no second appeal lies where the value 
ot the suit 13 Rs. 100 only. 

V ^inn w alias Juit-a^a Vei, 27 A. 200; A. W. 

(1004) 227, followed. 


B/mrndasan v. Naraijana Soinayajipad, 28 SI. 202, 
not followed. e- > 


V. iiuanat Kam, 20 A. 358; A. W. 


50, referred to. 




Civil reference made by the Local 
Government under the Kamaun Rules. 

Dr S. 0. Banerji^ for the Applicant. 

ill'r for the Respondent. 

JUDGMENT.—This matter comes before 
us by way of a reference under the fCamaun 
Rules, from the Locil Government. 

J he plaintiff brought a suit to recover a 
sum of Rs. 10, his allegations being that the 
Ks. 10 represented gifts made by the Hindus 
to the temple of Badri Nath. He alleged 
that there had been an arrangement between 
t le priests as to the division of the gifts, that 
this arrangement was come to either in the 
course of or in consequence of certain litiga¬ 
tion and that his share of the gifts was Rs. 10 
which he sued to recover* 

The Court of first instance dismissed the 
plaintiff’s suit. 

On appeal the decision of the Court of 

first instance was confirmed. Baton second 

appeal to the Commissioner these decisions 

were reversed and the plaintiff’s claim 
decreed. 


The defendant petitioned the Local 
Gov6rnment, with the result that the present 
reference has been made to us. 

The first question upon which we are 
asked to give our opinion is whether or not 
a second appeal lay to the Commissioner. 
If no second appeal lay the decision of the 
Court of first appeal would prevail and the 
plaintiffs snit would be dismissed. 

Under section 102 of the Code of Civil 
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Procedure, 190S, modified as to its applica¬ 
tion to Karaaun by the Karaaun Rules of 
1894, Notification No, 6 — Vn-34, dated the 
Ist of January 1909, no second appeal lies in 
any suit of the nature cognizable by a Court 
of Small Causes when the amount or value 
of the subject-matter of the original suit 
does not exceed Rs. 100. The next question 
is, therefore, was the present suit a suit of 
the nature cognizable by the Small Cause 
Court. 

Under section 15 of the Small Cause Courts 
Act all suits which are not excluded by some 
special enactment, or by the second Schedule to 
the Small Cause Courts Act, are of the 
nature cognizable by the Small Cause Court. 
It is alleged that the present suit comes 
under Article 13. Omitting the immaterial 
parts of this Article, it reads as follows: 

A suit to enforce payment of cesses or 
other dues when the cesses or dues are 
payable to a person by reason of his interest 
in a shrine or other religious institution.” 
In our opinion this Article applies only to 
cases of cesses or dues alleged to be payable 
by members of the public to the person 
claiming to be entitled to receive them by 
reason of his interest in the shrine or 
religious institution. It cannot apply to 
the division of the funds of any particular 
shrine or religious institution. 

This view has been taken by a Bench 
of this Court in the case of Hans Raj v. Ratni 
alias Jaivala Dei (1). A similar view was 
taken by the Punjab Chief Court [see Ilarnam 
V. Oandu (2) and Jawhair Singh v. Sardar 
Man Singh (3)]. 

The opposite party rely upon the case 
of Bhavadasan v. Narayana Somayajipad (4). 
The learned Judges in that case did not 
follow the ruling of this Court in the 
cose of Mahadeo v. Budhai Bam (5). The 
learned Judges say: *‘So far as participation 
in the income from the landed endowments 
of the Sahha is concerntd, there can be 
no doubt that a suit by the plaintiff for 
his share of such incomes, supposing his 
allegation as to his membership is true, 
and supposing also what should have been 

(1) 27 A. 2C0; A. W. N. (1904) 227. 

(2) 81 P. R. 1889. 

(3) 84 P. R. 1892. 

(4) 28 M. 202. 

(6) 20 A. 868i A. W. N. (1904) 60. 


paid to him out of those incomes is withheld, 
would be a suit within the meaning of the 
Article for dues to which a person is entitled 
by reason of his interest, in a religious in¬ 
stitution.’ Considering that portions of the 
emoluments of per.sons employed in many 
temples including famous ones consist of 
offerings made at the shrines, it is to be 
presumed that a right to share in voluntary 
payments made to religious institutions was 
not intended to be put on a different footing 
from that on which the incomes of per¬ 
manent endowments thereof stand, with re¬ 
ference to the matter under consideration. 
As between persons who are entitled to 
participate in such voluntary payments the 
share to which each of such persons is 
entitled is properly a *‘due” to him by 
reason of his interest in the institution.” 
With great respect we do not see any reason 
for holding that a suit for participation in 
the income even if it were a part of the 
regular income of the endowments is 
certainly excluded from the cognizance of 
a Small Cause Court. There are strong 
reasons why a person who is claiming cesses 
or dues against the public should not be 
allowed to institute a suit in the Small 
Cause Court. The same reasons would not 
at all apply to a suit in which the matter in 
issue was whether some particular individual 
was entitled to receive out of the income 
from the other members of the institution a 
particular sum. We have no hesitation, 
therefore, in answering the first question as 
follows, namely that no second appeal lay to 
the Commissioner. 

It is quite unnecessary to answer the 
other questions except the question as to 
costs. We see no reason for departing from 
the ordinary rule that costs should follow the 
result. 

^Ve, consequently, advise that the plaintiff s 
suit should be dismissed with costs in all 
Courts including costs of the present re¬ 
ference. This is our answer, the record may 
be returned. 
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CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No, 438 of 1912. 

April 30, 1913. 

Perssnt: —Mr. Justice N. Chatterjea 
and Mr, Justice Walrasley. 

UGRA NARATN SINGH— Decree -HOLDER 

—Appellant 


versus 

BASAN NARAIN SINGH— Judgment- 
debtor—Respondent. 

Acfownt—Suit Jor account—PreJiminary decree — 

Appeal from decree Sluhsequently final decree passed _ 

Preliminary decree subsequently set aside—Execution— 
Whether final decree may be executed—Executiny Court 
—Power to determine whether decree operative or not. 

^ In <i suit for occonnt a preliminary clecreo was made 
directing the defendant to render accounts. Tho 
defendant appealed. A 6nal decree was eventually 
passed against tho defendant for a certain sum of 
money, but the defendant did not take any part in 
the proceedings in tho matter of taking of accounts. 

After that the proliminarv decree was set aside on 
appeal: 

Held, that as no final decree had been passed when 
the defendant preferred his appeal, and as the plaint- 
Iff did not bring it to tho notice of the Appellate 
Court that a final decree had been passed in tho case 
the Appellate Court had jurisdiction to hear the 
appeal, and that the power to hoar it was not taken 
away by the final decree; that tho final decree which 
was dependent upon and subordinate to the preli- 
mmary decree must betaken to have been superseded 

by the decision of the Appellate Court settin- aside 

the preliminary decree, and that, therefore, tho final 
decree could not be executed. 


tr Dey V 

Naimi SahmxUla Bahadur, 6 C. L. J. 517; iladhi 

tSudanSenv. Kamini Kant Sen, 32 C. 1023 an( 

Aurtya Mai v. Bishambar Das, 5 Ind. Cas. 276- 32 A 

225, 7 A. h. J. 210, distinguished. * 

Jaiinga Valley Tea Co. Ld. v. Chera Tea Co. Id 15 
C. 45, referred to and explained. ’ 

SAoma Persh^l Roy OhoivdhurijY. Hurro Prosad Roy 
Choxodhury, 3 W. K. (P. C.) 11; 10 M.I.A. 203; 19 En- 
Kep. 948: Jogesh Chunder Dutt v. Kali Churn Dutt “ 
C'. 30; 1 C. L. R. 5, relied upon, ^ 

It is open to an executing Court to determine 
whother^ the decree which it is asked to execute 
IS a subsisting and operative decree or not and if 
such a decree has been superseded and is no longer 
operative, the executing Court is entitled to refuse 
execution on that ground. 


Appeal from the order of the District Judge 
of Gya, dated February 28th, 1912, affirming 
that of the Sab-Judge of that District dated 
December 6 fch, 1911. ’ 

Babas Provash Okunder ^fiHer and Satish 
Ohandra Bose, for the Appellant. 

Babas Vmahali Mukherjee^nd Aiul Ghunder 
Butt, for the Respondent. 

JUDGMENT.—This appeal is against an 
prder passed by the District Judge of Gya 


in certain proceedings in execution of a decree 
in a .suit for account. The decree-holders who 
are the appellants in this Court in a suit for 
account oblained a preliminary decree which 
directed the defendant to render accounts. 
This preliminary decree was passed on the 
21st March 1908. The defendant appealed 
against that decree on the 2l8t May 1903. 
Notwithstanding that the defendant appealed 
against the preliminary decree, the Court of 
first instance proceeded with the matter of 
accounts (the proceedings not having been 
stayed by the Appellate Court) and passed a 
decree for R«. 1,284-8 against the defendant on 
the 28th May 1P08. It does not appear that 

the defendant took any part in the proceedings 
before the Court of first instance in the 
matter of taking of accounts or that he even 
appeared before that Court subsequent to 
the filing of the appeal against the preliminary 

decree. On the 11th August 1908, the 
District Judge set aside the preliminary decree 
holding that the defendant was not liable to 
render any account. There was an appeal by 
110 plaintiffs against this decision of the 
District Judge to the High Court and the 
High Court dismissed the appeal on the 30th 
August 1910. On the 22nd February 1911, 
the decree-holder applied for execution of the 
oual decree which had been paaaed by the 
6 rflfc Court on the 28th May 1908. The 
defendant objected to the execution on the 
ground thaf, the preliminary decree on the 
basis of which the subsequent final decree 
was passed having been set aside, the final 
ecree which was subordinate to and depend¬ 
ent upon the preliminary decree must be 
taken to have been superseded and that, 
herefore, the final decree could not be 
executed. Both the Courts below have given 
effect to this contention and the plaintiffs 
have appealed to this Court. 

It is contended on behalf of the appellants 
that the final decree can be executed so long 
as it remains nnreversed and that the appeal 
against the preliminary decree was not main¬ 
tainable when a final decree had already been 
passed in the case; and reliance is placed npon 
several decisions of this Court, namely, in the 
cases of Jf. H. Mackenzie v. Lah Narsingh Sahni 
(1) Baikunta Nath Bey v. Nawib SalimuUa 
Bahadur (2) and Madhu Sudan Sen v. Kamini 

11! I ^62; 10 C. L. J. 113, 

C^) 6 C. L. J. 54“. 
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Kanta Sen (3) and also upon the case of Kuria 
Mai V. Bishambkar Dus (4). It has, no doubt, 
been laid down in these cases that, when 
a final decree has been made, it is not 
only open but it is the duty of the party 
who is agfj^rieved by the preliminary decree 
or interlocutory order which up to that 
stage had not been questioned by way of 
appeal to prefer an appeal against the 
final decree and to question the validity ot 
the preliminary decree or interlocutory order. 
But in all these cases, [except the case of 
Baikunta Nath Dei/ Na^uub Salimtdla Ba/m* 
dur (2)1, the appeal against the preliminary 
decree or the interlocutory order was present¬ 
ed after the final decree had been passed and 
the fact that a final decree had been passed 
having been brought to the notice of the 
Appellate Court at the hearing of the appeal 
from the preliminary decree or interlocutory 
order, it was held that, the final decree 
having been passed, the appeal against the 
preliminary decree or interlocutory order could 
not be maintained. The facts of the case in 
Baikunta Nath Dey v. Naioah Salimulla Baha¬ 
dur (2) were peculiar. There, the plaintiff 
having lost in the Court of first instance 
appealed and himself obtained an order of re¬ 
mand from the Appellate Court directing 
the first Court to appoint a Commissioner for 
ascertaining whether the lands in suit apper¬ 
tained to the plaintiff's patni The order of 
remand was made by consent of both parties. 
The plaintiff appeared before the Mun- 
eif after the order of remand, assisted in 
the local investigation held by the Commis¬ 
sioner but at the final hearing by the Munsif 
when asked to argue the case he refused to do 
so upon an eri’oneous assertion that an appeal 
had been lodged in the High Court against 
the order of remand. After the arguments 
on the side of the defendant were finished 
but before the judgment was actually de¬ 
livered, the plaintiff preferred an appeal to the 
High Court against the order of remand and, 
when that appeal came on for hearing, the fact 
that a final decree had already been passed was 
brought to the notice of the Court, and this 
Court held that the plaintiff having made his 
oleotioD and taken the full benefit of the 
order of remand which was passed with the 
consent of both parties could not turn round 

(3) 32 0. 1023. 

(-i) 6 Ind. Cas. 276; 32 A. 225; 7 A. L. J. 210. 


and complain against the order of remand. 
In this case, the defendant preferred an 
appeal against the preliminary decree before 
the final decree was passed and he does not 
appear to have taken any part in the pro¬ 
ceedings subsequent to the filing of his ap¬ 
peal. At the time when he preferred the 
appeal, no final decree had been passed. The 
Appellate Court, therefore, certainly had 
jurisdiction to hear tlie appeal and that 
power of the Appellate Court to hear the 
appeal against the preliminary decree was 
not taken away by the final decree passed by 
the Court of first instance on the 2^th May 
1903. The final decree in the case which 
merely determined the amount for which the 
defendant was liable to the plaintiffs was 
dependent upon the preliminary decree which 
held that the defendant was liable to render 
account and the validity of the proceedings 
whicli resulted ir» the final decree depended 
upon the preliminary decree itself and, that 
decree having been set aside on appeal; the 
final decree necessarily fell through. 

It has next been ontended tliat it was, at 
any rate, necessary to have the final decree 
formally set aside and that, at all events, 
the question ould not be gone into in exe¬ 
cution proceedings and that tlie executing 
Court has no power to deal with the matter. 
We tliink, however, tliat the final decree was 
superseded by the order of Appellate Court 
setting aside the preliminary dec* ee upon whicli 
it depended. In the case of Jatinga Valley 
TeiGompiny Ld. v. Ohera Tea Oompiny L 
it was pointed out that tlie Munsif’s jurisdic¬ 
tion to hear the case upon remand depended 
upon the remand order and that, if the re¬ 
mand order were badly made, the decree and, 
indeed, all the proceedings taken under that 
remand order were null and void. It is true 
that, in that case, the final decree was also 
expressly set aside by this Court but the fact 
that a final decree had been passed was 
brought to the notice of this Court at the 
hearing of the appeal in that case. In the 
present case, although ths plaintiffs were 
perfectly aware that a final decree had been 
passed in the case, they did not bring it to 
the notice of either the first Court of appeal 
or the High Court. We are of opinion, on 
the principles laid down in the case of Shama 

(6) 12 C. 45. 
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Pershad Roy Chowdhry v. Riirro Prosad Roy 
and in the case of Jogesh Ghunder 
Vutt V. Kali Churn Dutt (7), that the final 
decree in this case which was dependent 
^pon and subordinate to the preliminary 
decree must be taken to have been superseded 
by the decision of the Appellate Court 
setting: aside the preliminary decree. We 
are further of opinion that it is perfectly 
open to the executing Court to determine 
whether the decree which it is asked to exe- 
cute is a subsisting and operative decree or 
not and, if such a decree has Ibeen supersed¬ 
ed and is no longer operative, the executing 
Court IS entitled to refuse execution on that 
ground. Having regard to the decision of 
the Appellate Court holding that the defend¬ 
ant was not liable to account at all, the 
Court of execution was certainly right in 
holding that the final decree could not be 
executed. Under these circumstances, the 
order appealed against seems to us to be 
perfectly correct and the appeal must, there- 
fore, he dismissed with costs. We assess the 
hearing fee at two gold mohurs, 

Q w u /T» X Appeal dismissed. 

R.p 948 ^ ''• 203^ 19 Eng. 

(7) 3 C. SO; 1 C. L. R. 5. 
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Kanin Saha Chandra, 12 Tnd. Cas. 9; 14 C. L. J. 220, 
referred to. 

Appeal from the dec’ee of the Sab-Judge 
of (dackergunge, dated September 23rd, 1908, 
confirming that of the Munsif of Barisal, dated 

July 15th, 1907. 

Babas Jogesh Chandra Roy and Pro\ash 
Chandra Majumdar, for the Appellants. 

Babu Manmotha Nath Alukherjee, for the 
Respondent. 

JUDGMENT.—The suit out of which this 
second appeal arisei relates to certain land 
comprised within a subordinate rent-free 
tenure known as Cheragi Ajwat Khan, Cheragi 
being* a .>rabaainiadan term corresponding to 
the Hindu term Brahraotter. This Cheragi 
us we shall call it admittedly belonged to one 
Ohand Khan deceased whose descendants 
ure shown in the following table: 

Cdand Khan (deceased) 


r~ 

Faijuddi 

(deceased) 


Aijuddi(deceased) 
=Rahimunnessa Khatiin (defend 

ant No. 1) 


r 




* ' \ I 

Defendant Defendant Defendant Defendant 
No. 2 No. 3 No. 4 No. 5 
(a son.) (a son.) (a daughter.) (a daughter 
_ (now dead.) 

r- 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 129 of 1*909 

May 16, 1913. 

Present-. Mr. Justice Richardson and 
Mr. Justice Newbould. 
RAHIMUNNESSA KHATUN and others 
—Defendants—Appellants 

versus 

KARAM ALI KHAN-PLAiNUKf- 

Respondent. 

rent. 

UtU found-Subsequent suit on same 

* , ^^Sere^t land, whether barred by res judicata 

Cwil Procedure Code {Act V of 1908), s. 11 , ^ 

In a euit for rent, the defendant set up a rent-free 
tule. Issue was joined upon that plea and the Court 
found against him. He subsequently broco>ht a title 
suit against the then plaintiff, relating not to precise 

q^u^sln^f^trel 

Held, that the subsequent suit was barred bv re^ 
judxcata. ^ 

Radhamadhub Soldar v. Monohar Muherii 15 C 

i; V>^^^^^^'^r^ukhopadhya v. ilohendra 
ifuih Bhandari, 25 C. 138 and Panchu Mandat y. 


Bilat Ali (originally 
defendant No. 6 
now dead). 


a daughter=Karam 
Ali (plaintiff). 


Ohand Khan conveyed the Cheragi by way 
of gift to his two sons, Eaizuddi and Aizuddi, 
in equal shares, and it was subsequently 
partitioned between them, the land now in 
dispute falling within the share allotted to 
Faizuddi. The two brothers are now both 
dead. The plaintiff in the suit is Karam 
Ali, the husband of a daughter of Faizuddi. 
The original defendants were the widow 
of Aijuddi, his two sons and two daughters, 
and Bilat AU a son of Faijuddi. One of 
Aijuddi’s daughters and Bilat Ali are now 
dead, their present representatives having 
been substituted for them on the record. 

The case made by the plaintiff is as 
follows:— 

By inheritance and purchase the whole 
of Faijuddi’s share came into the hands 
r.f his son Bilat Ali and was sold by the 
latter to the plaintiff by au instrument 
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dated the ‘2nd January 1894. Then Abdul 
Aiiz, who 19 a stranger to Chand Khan’s 
family and is not a party to this suit, came 
upon the scene. He is said to be a person 
of some property and he purchased Faijuddi’s 
share twice over, once by a conveyance, 
dated the 29th December 1894, executed 
by Karara Ali and his wife and again by 
a conveyance, dated the 3rd January 1895, 
executed by Bilat Ali. Having so secured 
his title to this share, he then leased the 
land in dispute to the plaintiff by an instru¬ 
ment described as a Kaemi Kirsha 
dated the 8th January 1895, under which 
the plaintiff now claims to be entitled to 
that land. 

The title set up by tlie principal defend¬ 
ants, the widow and other heirs of Aijuddi 
is founded upon an alleged sale of Faijuddi’s 
share in execution of a money-decree. The 
sale is said to have taken place about the 
year 1270 (1863) and the purchaser, one 
Abed Chaudhuri, is sai'l to have sold the 
share by private sale to Aijuddi in 1273 
(1866). In 1274 Aijuddi transferred the 
share to his wife by way of gift in lieu 
of dower. By a lease or leases, of the year 
1894, of date prior to the purchase of 
Faijuddi’s share by Abdul Az'z, the widow 
and children of Aijuddi, (who for the sake 
of brevity may be referred to as the defend¬ 
ants in the present suit) purported to 
l^ase certain hastee land comprised in the 
Cheragi, to Abdul Aziz, on the footing 
that they were entitled to the entirety 
(or sixteen annas) of the latter. 

Both the lower Courts have decided in 
favour of the plaintiff. This appeal is 
preferred by the defendants and the only 
question with which we have to deal is 
whether the suit is barred by the principle 
of 7e& judicata. 

In 1902, the principal defendants or their 
then representatives brought a suit for rent 
against Abdul Aziz in respect of the b'Jstee 
land above mentioned. His defence so far as it 
id necessary to mention it was that the defend¬ 
ants were only entitled to a moiety of the 
rent, because a moiety of the Cheragi was 
vested in him under the title now set up. 
Issue was joined upon that plea and it was 
found both by the first Court and the 
Appellate Court, the judgments are dated 
respectively the 12th January 1903, and the 
l9th September 1903, that the sale of 


Faijuddi’s share by auction in 1270 was not a 
merely henami or colourable transaction and 
that the sliare had been acquired by Aijuddi 
by purchase from the auction-purchaser, 
Abed Chaudhuri. This finding disposed of 
the defence raised by .Abdul Aziz and is now 
relied upon by the appellants as raising an 
estoppel against the plaintiff in tlie present 
suit. No doubt t he Appellate Court in the 
former suit mentions the fact that Abdul Az'z 
liad attorned to the defendants by taking a 
lease from them, bur a perusal of the judg- 
raent of the first Court will show that 
he had denied liaving enterel into p jssession 
under the lease. In view of the judgments 
delivered and of the light whic’i they throw 
on the pleadings it is abundantly clear that 
the case was substantially decided on the 
question of title. 

The present suit does not relate to pre¬ 
cisely the same land but it involves pre¬ 
cisely the same question of title. The plaint¬ 
iff was not a party to the previous suit 
but he claims under Abdul Az'z in virtue 
of the title which the latter set up in that 
suit. The Mtinsif mentions in his judgment 
that Abdul Aziz assisted the plaintiff in the 
conduct of the case. 

The question of res jnUcita was dismissed 
by the learned Subordinate Judge with the 
observation that the decis'on in the rent suit 
could not operate as res judicati in the 
present s.iit. We are unable to accept 
that conclusion as correct. 

We suspect that some part of the dilficulty 
commonly felt about tlie application 
of the rule of res judiata to decisions 
in rent suits arises from the fact that 
rent suits were originally tried by the 
Revenue Courts. The decision of a Revenue 
Court on a question of title arising in a 
rent suit could in no case be binding on a 
Civil Court when tlie same question after¬ 
wards came before it. The reason was 
that the Revenue Courts were not 
Courts of concurreub jurisdiction with the 
Civil Courts and were not competent to 
adjudicate finally on questions of title 
{^Khugowlee Singh v. Hossein Hux Khan (1) 
Hun Hah'idoor Singh v. Lucho Koer 
(2)J. The principle is embodied in section 11 of 
the present Code. A decision in a suit or on a 

(1) 15 W. II. (P C.) 30.7 B. L. R. 673. 

(2) 12 I. A. 23; 11 C. 301. 
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given issue cannot operate as m jurf/cta in 
a subsequent suit unless the decision is that of 
a Court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised.' " Now that rent 
suits are triable by the ordinary Civil 
Oourhs the question whether a decision 
in such a suit does or does not operate as an 
estoppel cannot be so summarily dealt with 
and may often require careful examination 
with reference not only to the principle already 

adverted but also to other principles laid 
down in section 11. 

tbit" it!’" T'" "f opinion 

that the plea of res :udicf>tn should prevail 
As ,n this suit the Court of original juris' 
d chon in the former suit was the Court 
of a Munsif. We have shown that the same 
question which arises here was decided in the 
former suit and the fact that the plaintiff 

now 13 not Abdul Aziz but a tenant of his 

makes no difference. As we have said, the 
he IS bound by the decision in the former 

suit just as much as Abdul Aziz. 

The case appears to us to belong to the 
class of cases of which }iaah.>madhub IJoldar ^ 
Monohnr Mukerji Kasiswar Mul.hopadhya 
V. Mohe„dra Nath Bhandari (4) and 
Par.chu Mandal v. Chandra Kanf Saha (5) 
are examples and, in our view, as we have 

Scut" i« 

The result is that the appeal must be 
all Courts" in 

(3) 15 C, 756; 15 I A 97 allowed. 

(4) 25 0.136. 

(5) 12 Ind. Cas. 9; 14 C. L. J. 220 
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_ ALLAHABAD HIGH COURT. 
LiETters Patent Appeal No. 4 op 1913 

April 19, 1913. 

Present: — Sir Henry Richards, Kt. 
Chief Justice, and Mr. Justice Banerii 

PANCHAM AND OTHERS—Dependants 

—Appellants 
versus 

HAZARr AND ANOTHER—PLAINTIFFS 

—Respondents. 

Hindu Laxo—Inheritance—Tha1(urs — lllesitimaie 


Wife-Presamption 

leg,hmacj-Bnrden of proof. 

wife .nn*'™ 'i™ ‘oRcther as husband and 

" ife .apparently any one alleging that a child born 

0 such persons is illegitimate must prove it, but 

another\'^ admitted that tlio woman was the wife of 
another person and was turned out by him on ao. 

count of adultery the burden is shifted on to the other 

a Ji'^st ‘"'■orit as 

• ..amst the legitimate nephews of the deceased. 

Letter Patent Appeal against the decision 

f in s. A. No. 534 

of^^l912, dated the 30th of November 

A.“'i,.l'"'''“ •'”*'* l.r a. 

-agriiuns 

oahai), for the Respondents 

JUDGMENT.—This appeal arises out of 
a suit m which the plaintiffs sought a 
declaration that the alleged transfer of 
certain share of remmdarf was invalid as 

follZM 

Daulat and Punta were uterine brothers 
living separately and owning separate uro 
party Plaintiff No. 1 is a son Punta 

The- of Punta 

I he defendants Nos. 1 and 2 are the 

^ns of Daulat by one Husan.mat Rani 

nmaya. The defendant No 3 is the 

awul w,,,^ Daring" 

113 life-time Daulat made a deed of gift 
in favour of the defendants Nos. 1 and 2 

arddes”^- a“Danji Thakur”, 

and describing the mother of the defend- 

iTe of n ^ ““rried 

wife of Daulat made a statement in the 

oirr b that her husband 

Daulat mhis life time had lived with 

tirh'"’the ''P this 

who at tbaf'’T“'® defendant No. 3 

who at that time had no children by her 

she rM- onto say that 

the d f d'’"'. tr '■'■^'’ts in favour of 

not w" rfb" ‘ 2, and that she did 

not wish the plaintiffs to have any share 

followed ^'^“t^tion of names 

«SDect / r’ statement, and it is in 

come record that the plaintiffs 

alreadv'" ° f seeking the declaration 

already mentioned. 

thp found that 

the defendants Nos. 1 and 2 were the 
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illegitimate offspring of the connection 
between Daalat and Musanimat Rani 
Dulaya, and on this finding decreed the 
plaintiffs’ suit. 

The lower Appellate Court held that it was 
for the plaintiffs to show that the connec¬ 
tion between Daulat aud Rani Dnlaya was 
unlawful and that they had failed to do 
80 , and that accordingly the plaintiffs* case 
failed. 

On second appeal to this Court the 
learned Judge who heard it evidently 
thought that the real issue in the case was 
whether or not a custona prevailed in tlie 
family whicli entitled Diulat to legally 
take to wife MuiJni'nat Rani Dulaya in 
such a way that the offspring wouM be 
legitimate. The learned Judge of this 
Court evidently intended to find that the 
lower Appellate Court, (if it could be said 
to have arrived at a conclusion at all as 
to the existence of such a custom), had 
arrived at that couclusion upon wholly 
insufficient evidence. 

It would appear from the finding of the 
first Court, (which has not in any way 
been departed from by the lower Appellate 
Court on the general facta), that this 
Musammat Rani Dulaya was the wife of 
one Sarain, aud that she liad been put 
away by him on account of her adulterous 
intrigue with Daulat. We have had the 
evidence before us. We have no hesitation 
whatever in saying that the lower Appellate 
Court threw the onus on the wrong party 
and arrived at a conclusion in favour of the 
appellants upon wholly insufficient evidence. 
It is true that when persons are living 
together apparently as husband and wife, 
the onus lies upon any person alleging 
illegitimacy to prove it, but the moment 
it was admitted (as it was in tiie present 
case) that MusuiViinot Rani Dulaya was 
the wife of Sarain, the plaintiffs had 
done all that was necessary on their part, 
unless the defendants could establish a 
custom which allowed a man to take as 
wife a woman who was the wife of another 
man and who had been put out on account 
of her aduUary. In our opinion (as we 
think was the opinion of the learned Judge 
of this Court) the defendants wholly failed 

to prove any such custom. 

U was next alleged that even assuming 


that the defendants Nos. 1 and 2 were 
illegitimate, they as the illegitimate eons of 
Daalat were entitled to succeed to his 
property against the legitimate sous of 
Punta. The learned Vakil on behalf of the 
appellants admitted that he could only 
substantiate this proposition if it was 
found that Daulat was a Sudra. The first 
Court found he was not a Sudra. In order 
to prevent putting the parties to the 
unnecessary expense of a reference to the 
Court belo.v, we allowed the learned Vakil 
to refer us to the evidence on this point and 
we have considered that evidence. One of 
the defendants* own witnesses admitted 
that the Danjis were ThaUurs. Several 
witnesses for the plaintiffs state tliat they 
were Thakurs. The Books ou Caste, to which 
we have been referred, all show that this 
community have represented themselves as 
Thakurs, and finally we have the all 
important piece of evidence that Daulat him¬ 
self when he made the deed of gift in favour 
of defendants Nos. 1 and 2 described himself 
as a Thakur. As against this we have the 
vague statement of some witnesses for the 
defence who said that Danjis were not 
Thakurs but not one of them was asked or 
stated that the Danji.s were Sudras. Upon 
this evidence it is impossible to find that 
Daulat was a Sudra; and if D.aulat was not 
a Sudra, his illegitimate issue cannot inherit 
as against the legitimate issue of Punta. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeil dismissed. 


CAbCUTTA HIGH COURT. 

SecONu Civil Appeal No. 4119 op 1910. 

April 22, 1913. 

Presf^nt :—Sir Lawrence Jenkins, Kt., 
Chief Justice, and .Mr, Justice Roy. 

JA'^lMUDDtN SHEIK—Defendant 

— Appellant 
versus 

BEMI .MADHAB DAS and others — 
Pdaint.ffs — Respondents. 

Landlord and temnt—Land held as raiyat under 
utbandi for six years, then as ijaradar ^or nine years, 
then as raiyat Jor eleven years^Acquisition of right of 
occupancy— night of occupancy in abeyance during 
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ijura-Beyignl Tenancy Act (F/U of 1885), 22 

oL (3), ^ 

A person held a certain piece of land as a 
under the custorn of utoandi from ^884 to 
Prom 1890 to 1898 he was the ijamdar of a consider' 
able area which included the piece of land held bv 
him as ravjat. Darin? the ijara he continued to 
cultivate the land as before. After the {Jam he held 
and cultivated the land till 1908; 

Held, that there had been occupation as raiyaf of 

tlie same land for 12 years continuously within the 

meanin? of section 180 of the Bengal Tenancy Act 
and that a ri?ht of occupancy had been acquired in 

the land; and that daring the term of the .Vara the 

active operation of the possession as a means of ac 
quiring the right of occupancy was suspended and 

remained in abeyance under section 22 , clause (S) of 

the Act. ^ ' 

Appeal from the decree of the District 

Judge of Nadia, dated September 9th, 1910 

confirming that of the ilansif of Ranagbat’ 

dated April 19th. 1910. ’ 

Moulvi Miihammad Mustafa Khan, for the 
Appellant. 

Babus Hara Prosad Ckatterjee and Ohandra 
Rania Qhose, for the Respondents. 
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JUDGMENT. 

Jenkins, C. J.—The appellant is a defend¬ 
ant against whom a decree has been passed 
declaring the plaintiffs’ jamai title to the 
land in suit, and ordering that they do re¬ 
cover possession against the defendant. It 
is the plaintiffs’ case that they are raJyais 
who have cultivated the land from 1834 to 
1£08 and that by virtue of the interest so 
acquired by them they are entitled to be put 
into possession of the land from which they 
have been wrongly ousted by the defendant 
The District Judge of Nadia has by his 
decree confirmed the decision of the Munsif 
and it is from this decree that the present 
appeal has been preferred. It has been 
contended before us that notwithstanding 
the plaintiffs’ long cultivation of the land, 
they have not acquired either occupancy or 
non-occupancy rights. To follow this con- 
tention it is necessary to narrate briefly the 
dealings with this land. It is a part of a 
chur that formed many years ago. In 1884 
it came into possession of the plaintiffs’ 
ancestors as raiyats and from then till 1908 

it has continuously remained in the possession 
of the plaintiffs and their ancestors by whom 
it has throughout been cultivated. This 
possession would ordinarily clothe the plaint¬ 
iffs with a right of occupancy but the de¬ 
fendants maintain that this is not so as the 


.and 18 chur held under the custom of uthandi 
and W 1890. to 1898 it was held by the 
plaintitts ancestora ae ijaraJars. This it is 

brought into play sections 180 

nd 22 (3) of the Bengal Tenancy Act, to 

the aetriment of the plaintiffs. Bat I do 
not agree. True, that from 1890 to 1898 
the plaintiffs ancestors were ijaradars of a 
considerable area which included the small 
parcel of land now in dispute, but notwith¬ 
standing this they still continued to hold as 
raiyats as they had done before without any 
break in the occupation or change of its 
character. The utmost that can be said is 
that during the currency of the i}ara the 

* ^ s 10 n as a means 

of acqu.nng the right of occupancy was 

euapended, and remained in abeyance, bat 

there was no interruption in the continuity 

of this possession by the possession of any 

o her raiyut [ilokoondey LallVoobey y. Orowdy 

i;, V Punchnnvn Roy (2), Lai Bahadoor 
^ingh V. Solano (3).] 

Section 180 of the Bengal Tenancy Act 
provides that a raiyat who in any part o' 
the country where the enstom of uthandi 
prevails, holds land ordinarily let under 
that custom and for the time being let 
under that custom, or who holds land of 
the kind known as chur or diara shall not 

acquire a right of occupancy antil he has 

held the land m question for twelve con- 
tiDuous years. But this the plaintiffs have 
one in the view I have expressed, though 
for eight years there was a suspension of 
effective possession and that period is ex- 
cinaed from computation. 

I would, therefore, confirm the decree 
of the lower Appellate Court with costs. 

oononr. The plaintiffs were 
raiyujs from 1884 to 1889. They became 

to onltiyate the lands as before. They then 
preserved their status as raiyats. Clause 
3 of section 22 of the Bengal Tenancy Aot 
does not bar this continuance of the raiyati 
ri^ght and It certainly does not say that 
the raiyat by becoming an ijaredar of the 
place forfeits his rights as a raiyat of the 
lands he was occupying. It only provides 
against the acquisition of the right of 

(2) 25 w: V/or 

10 C. «. 
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oocupaucy during the term of the iiara. 
In the case of Maseyk v. Bhagahali Burmanya 
(4) Sir Comer Petlieram takes the same 
view. His Lordship observed: The pro* 

visions of section 22 (3) do not say that 
he shall lose all his rights as a non-occu¬ 
pancy raiyat or as a tenant.” The case 
in the Bengal Law Report quoted by my 
Lord is exactly on all fours with the present 
and although that were a case under the 
old rent law, there is nothing in the 
present law for holding otherwise. The 
lands are uthandi but there has been occupa¬ 
tion as a raiyat of the same lands for twelve 
continuous years and so the plaintiffs have 
acquired a right of occupancy. 

Decree covfirmed. 

(4) 18 C. 121. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal N(» 1072 of 1912. 

April 16, 1913. 

Present: —Mr. Justice Ryves and 
Mr. Justice Lyle. 

HAZARI LAL—Plaintiff—Appellant 

versus 

TULSHI RAM and others—Defendants— 

Respondents. 

Negotiable Instruments Act {XXVI of 1881), 8*. 8, 3'“ 

Promissory.note—Liability of the maker to the holder 

for consideration. 

The maker of a promisaory-noto Is liablo to the 
holder of it for consideratioa even though the instru¬ 
ment originally was made without considcra- 

Second appeal from the decision of the 
District Judge of Meerut, dated the 15th of 
May 1912. 

Mr. Harendra Krishna Mukerji, for the 
Appellant. 

Dr. 6’. 0. Banerji (with him Mr. Diirga 
Ohnran Banerji), for the Respondents. 

JUDGMENT.—The facts out of which this 

appeal arises are as follows: — 

Tulshi Ram made a promissory-note in 
favour of Sagar Mal-Chajjumal on the 
30th of August 1908 promising to pay 
them on demand Rs. 500 with interest at 
12 per cent, per annum for value received. 

On the 15th of June 1'910, Sagar Mai and 
Chajjumal sold this note to Hazari Lai, the 
plaintiff by a registered sale-deed for 
Rb. 575. Hazari Lai demanded payment 


of it from Tulshi Ram on more than one 
occasion, and sent him a registered notice 
on the 29th of July 1911, wliich was dis¬ 
regarded. He brought this suit to recover 
the amount due on tlie note on the 30th of 
August 1911, from Tulshi Ram Chajjumal 
and Sagar Mai were made proforma defend¬ 
ants. Tulshi Ram iu nis written statement 
stated: “As a matter of fact the note of 
hand in suit was not executed on receipt of 
money in cash as consideration. The contest¬ 
ing defendant and defendants Nos. 2 and 3 
entered into an agreement for purchasing 
and selling grain pits in the form of a hadni 
contract. Accordingly, in compliance with 
the wishes of defendants No.s. 2 and 3 the 
note of hand iu suit was executed in the 
beginning for their satisfaction. In the 
transaction relating to grain pits, a consider¬ 
able amount of profits was on the date 
fixed due to the contesting defendant against 
defendants Nos. 2 and 3 on account of the 
prices having risen. This gave rise to 
serious disputes in the market of the Hapur 
Mandaru and several Punchayits were held. 
Ultimately, after an amicable settlement in 
respect of the profits of the contesting defend¬ 
ant, defendant No. 3 executed a note of 
hand for Rs. 150 in favour of the contest¬ 
ing defendant, on 13th of Bhadon Badi 
Sambat 1968,” corresponding to the 22ud of 
August 1911. 

The ilklunsif after hearing the evidence of 
both parties and examining the account books 
of Sagar Mal-Ohajjamal, which were pro¬ 
duced in evidence, found that the note had 
been given as it purported for a cash loan” 
and that it had been sold to Hazari Lai, the 
plaintiff, for the consideration stated by him 
and decreed the suit. On appeal the 
learned District Judge did not disturb this 
latter finding. He thought it necessary to 
take further evidence as to the relations 
between Tulshi Ram and the firm Sagar Mal- 
Chajjumal. He took a great deal of trouble 
in examining their books and taking further 
evidence which, however, seems to us to 
have been altogether irrelevant. The finding 
at which he arrived seems to us self-con¬ 
tradictory and contrary to the case set up by 
Tulshi Ram himself. 

He says “l find on the first point that 
the pro-note was executed merely as security 
On the second point I find that when ac- 
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counts were ripe for setileraent by the 9th 
October, ToKshi Ram was a winner, and 
when the Katik accounts were ripe for 
settlement he was a winner of Rs 163-10-3, 
even supposing that Ohajju was not cheating 
him over the Bhadon settlement. 

A third question remains for consideration 
and that is plaintiff’s position. On the 

29tli July 1911, over a year after he bought 

the pro-note, he gave Tulshi Ram a registered 
notice. Tulshi Ram went tj Chajjumal and 
got him to give him. on the 22nd August 
1911, a pro-note for Rs. 150 which settled 
the account, Chajju having sold the 
pro-note for Rs. 500 to plaintiff, could afford 
to do this, Tulshi Ram said in the lower 
Court that they (Chajju and Sagar Mai) 
could not then find the pro-note. This is a 
weak explanation of Tulshi Ram’s failure to 
get back the pro-note in suit or to get a 
distinct reference to the fact of its satiafac- 
tion in the pro-note for Rs. 150 which he was 
getting. On the 30th August 1911, the 
plaintiff brought the present suit. The pro- 
note was satisfied as I have shown when 
the grain transactions left Tulshi Ram a 
winner in November 1903. The plaintiff 
was buying waste paper, and as paragraph 
No. 2 of the plaint suggests at its par value." 

Tulshi Ram was entering into a specula¬ 
tion in grain with the firm of Chajjumal- 
Sagar Mai, and this firm apparently declined 
to do business unless they received security as 
is stated in ^the 8th paragraph of their written 
statement in the beginning for their satis- 
faction." Assuming this to be the case this 
security seems to have been given not to 
cover one particular transaction, but generally 
fir so long as their relations continued. 
Does the learned District Judge mean in 
the first part of his finding that as early as 
the 9th of October 1903 the amount of the 
bond was really re-paid and that nothing was 
due under it? If he does then what does he 
mean by saying that on the 22ud of 
August 1911 Tulshi Ram got Chajjumal to 

give him a pro-note for Rs. 150 which settled 
the account. 

But, in our opinion, it is immaterial which 
statement represents his real fluding because 
on the facts found it seems to us that the 
plaintiff must succeed. Under section 37 
of the Negotiable Instruments Act the maker 
of the promissory-note is liable to Hazari 


Uil who is a holder" within the meaning 
of section 8 of the Act, He paid considera¬ 
tion for the note and we think he can 
recover on it even if it was originally made 
y Tulshi Ram without consideration. But 
we think on another ground also he is entitled 
to recover, and that is on the principle 
that whenever one of two parsons must suffer 
y the act of a third, he who has enabled 

that third person to occision the loss must 
sustain it himself. 

o 1 *^ ^othing was due on the pro-note on the 

1 1 October 1903 Tulshi Ram should have 
got it back. His negligence in not getting it 
back enabled Sagar Mal-Chajjamal to sell it 

for a good consideration to the plaintiff, who 
had no notice of what had passed between 
iulshi Ram and Chajjumal and Sagar Mai. 

e, therefore, set aside the decree of the 
ower Appellate Court and restore that of 
the Munsif with costs which in this Court 
will include fees on the higher scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil Revision Pexmox No. 487 of 1912. 

March 21, 1913. 

Present'. Mr. Justice Kensington. 

hala NARPAT RAI —Plaintiff_ 

Petitioner 

versus 

HARI RAM AND OTFiERs— Defendants 

— Respondents. 

Mortgage—^[origagee-Joint Hindu family--Family 
disputes between mortgagee's father and his sons-Arbi, 
tratton Award not touching the mortgaged property-^ 
Mortgagor paying off mortgage debt to the sons—Re-pay. 

ignored by mortgagee—}fo effect of award upon 

the title of mortgagee to recover the whole rent due in 
respect ot the mortgaged property. 

Plaintiff was the mortgagee of a house. H., a near 

relation of the mortgagor rented the bouse from the 

mor g^ee. Family disputes arose between the 

plaintiff and his sons, members of a joint Hindu 

tamily there was a reference to arbitration and an 

award between the parties to the dispute. The mort- 

mortgage-debt to plaintiff’s sons. 
-Plaintiff 8U6d H, for root: 

ffeW,{l)that, as the particular house was notdeffoite* 

j awarded to plaintiff s sons bj the arbitration pro** 

ceedings, plaintiff was entitled to ignore the alleged 

re^paymentof the mortgage-money to any one other 
than himself; 
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(2) that there was no justification for restricting 
plaintiff’s decree to ith oftho rent due merely because 
the arbitration award covered the bulk of the 
estate then in dispute. 

Petition, under section 25 of Act IX of 
1887, for revision of the order of the Jadgfe, 
Small Cause Court, Lahore, dated the 9th 
February 1912, decreeing plaintiff's claim in 
part. 

Lala Hukam Chand, for the Petitioner. 

Bhagat Govind Das, for the Respondents. 

JUDGMENT.—The circumstances of this 
petty dispute, so far as the plaintiff and his 
sons are concerned, have been explained in 
my order on a somewhat similar case, 
Narpat Rat v. Nan&haria Mai (1). 

The plaintiff was here admittedly sole 
mortgagee of the house concerned, under a 
deed dated 25th May 1902. The defendant, 
Hari Ram, who rented the house from him 
at Rs. 2 a month, was the brother-in-law of 
the mortgagor. 

On the 16th May 1911, the Small Cause 
Court gave plaintiff a decree for Rs. 161, 
arrears of rent to Slst May 1909, against 
Hari Ram. The plaintiff then instituted 
this farther suit for subsequent rent as 
follows:— 

Rs. as. ps. 

From Ist June 1909 to 12th August 

1911 at Rs. 2 monthly 53 1 0 

From i3th August 1911 to 23rd 
October 1911 at Rs. 4 
monthly 9 5 0 

Cost of a notice 0 3 6 


Tofal 62 9 6 

The lower Court has given plaintiff a 
decree for l/6th of Rs. 53-13-6 calculating the 
rent up to the 18th August 1911 on which 
date Hari Ram is said to have paid off the 
mortgage-debt to plaintiff’s sons. 

Neither side has produced any oral evi¬ 
dence and I cannot ffud that the defendant 
was entitled to pay off the mortgage to 
plaintiff’s sons even with notice to the 
plaintiff. This particular house does not 
appear to have been definitely awarded to 
plaintiff’s sons by the arbitration proceed¬ 
ings referred to in the previous case and 
plaintiff was entitled to ignore the alleged 
re-payment of the mortgage money to any one 
other than the mortgagor. There is also no 
justification for restricting plaintiff’s decree 

(1) 18 Ind. Ca8. 692; 17 P. W. R. 1913. 


to 1/Oth of the rent due merely because of the 
arbitration awanl covering the bulk of the 
estate tlien in dispute. On the other hand 
I consider that as in the previous case 
plaintiff is not entitled to an enhanced rate 
of rent as the trouble was all caused by his 
dispute with his sons. 

The revision is allowed, and the decree of 
the Small Cause Court in plaintiff’.s favour, 
as against tlie defendant Hari Ram is 
altered to one for rent, at Rs. 2 a month for 
the whole period 1st. June 1909 to 23rd 
October 1911, total Rs. 57-3 0 with costs 
thereon in the Small Cause Court and in this 
Court. 

It will be understood tliat this decree 
decides no question of plaintiff's title as 
mortgagee after the 23rd October 1911, but 
it is to be hoped that there will be no 
further litigation about this now that tlie 
main disputes between plaintiff and his sons 
have been settled. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 434 ok 1911. 

April 23, 1913. 

Fresent: —Mr. Justice Banerjee aud 
^tr. Justice Ryves. 

RAO RAGHUNATH SINGH and others— 
Defendants —Appellants 

versus 

NAZIR BEGAil and others—Plaintiffs 

— Respondents. 

Hindu Tjaiv--Mortaage by fatho—Legal necessity for 
contracting debt at Itigh rate of interest—Burden of 
proof on ynorigagee. 

It is the duty of a mortgagee to prove necessity 
for the loan at tlio liigh rate of interest agreed on 
by the manager of a Hindu family. 

Hand Bam v. Bhupal Singh, 13 Ind. Cas. .*); 34 A. 
126;8 A. L. J.1294, Chandradeo Singh v. Hnta Prashad 
1 Ind. Cas. 479; 31 A. 176; 6 A. L. J. 263, followed. 

First appeal from the decision of the 
Subordinate Judge of Agra, dated 30tli of 
June 1911. 

Mr. Benode Behati, for the Appellants. 

The Hon’ble Dr. Sunder Lai (with him Mr. 
Qhulam Muitiba)^ for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by fhe plaintiff who is the 
assignee of a mortgage bond dated the 7th 
of November 1884 for enforcement of the 
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bond by sale of the mortgaged property. 
Xhe bond was executed by Rao Narain 
fcingh in favour of Alulchand to eecure a 
principal sum of Rs. 398. The time fixed 
tor re-payment was one year. Interest was 
agreed to be paid at the rate of Rs. 2-8.0 per 
cent per month compound interest, with half 
yearly rests, and it was provided that after 
the expiry of a year from the date of the 
bond compound interest would be chargeJ 
atthe rateof Rs. 3-2 per cent, per mensem, 
it IS alleged that some three lakhs or three 

and half lakhs of rupees are due on the bond. 
i3at the plaintiff seeks to recover Rs. 20,000 
only. The plaintiff purchased the debt for 
an ostensible consideration of Rs. 6,500 

and there can be no doubt that she did so 
as a speculation. The property comprised 
in the mortgage consisted of shares in four 
villages, one of which Jagner was sold by 

auction in execution of a decree obtained on 
a prior mortgage of 1876 and was purchased 
by one ^ irthi Singh who stated after his 
purchase that he had made the purchase on 

behalfof two ladies, the wives respectively 
of tbe defendant Raghunath Singh and his 
brother Hanwant Singh. He also executed 
a sale deed m favour of those ladies. They 

have mortgaged a part of that property to 

one of the defendants to suit. The defend- 

ants consist of the sons and grandsons of 
Rao Narain Singh, the mortgagor, the two 
ladies to whom we have referred above, and 
he transferee f.e., the mortgagee from them. 

*^be SODS and grandsons was 
that there was no legal necessity either for 

the loan or for the exorbitant rate of interest 

agreed to be paid such as would render the 
family property liable for it. They also pleaded 
part payment of the mortgage money. The 
two ladies who purchased the village Jagner 
contended that as they had purchased it 
in satisfaction of a prior mortgage, the 
plaintiff was not entitled to sell that village 
in enforcement of his mortgage without 
paying to them (the ladies) the amount of 
the prior mortgage. The Court below has 
overruled these pleas and has decreed the 
plaintiff’s claim. The first contention raised 
in this appeal is that the plaintiff has failed 
to prove the existence of valid necessity 
both for borrowing the money secured by 
the mortgage and for the contract to pay 
the high rate of interest agreed upon. As 
regards the principal amount borrowed the 
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bond Itself recites that it was taken for 
le purpose of paying Government revenue. 
no witnesses were examined and both of 
them support the plaintiff’s allegation that 
Uie money was borrowed for payment of 
Government revenue and that it was deposit- 
ea m payment of arrears of Government 

learned 

bubordinate Judge has believed this evidence 
and we see no reason to differ from the 
conclusion at which he arrived. He has 
given, in our opinion, valid and sufficient rea- 
sons for his conclusion and we agree with 
those reasons. 

The next question is whether there was 
any necess.ly for charging the family pro- 
P r y for a loan taken on sm^h onerous terms 
as the terms of this loan. The rate of interest, 
as we have stated above, was Rs. 2-8 per 
cent, per mensem i.e., Rs. 30 per cent per 
annum, compound interest with half yearly 
rests. It was also agreed that after the 

aised to Rs. 3-2 per cent, per mensem i.e., 

info ^ ^ 4 *' cent, per annum, compound 

^terest. According to the ruling of the 
majority of the Full Bench in the case of 
Ghandradeo Singh v. Main Prasad (1) the 
burden lay on the plaintiff to prove 
e exis ence of a valid family necessity, 

h ngh (2) It was held that it was also the 
y of the plaintiff mortgagee to prove that 
there was necessity for raising the loan at 
he high rate of interest agreed on by the 
manager of the family. There can be no 
doubt that the rate of interest in the present 
CMC was enormously high, so ranch so that 
the allegation is that the debt of Rs. 398 has 
now swelled to 3 or 3^ lakhs. There is not 
a particle of evidence to prove that there 
was any necessity for borrowing money at 

such an exorbitant rate of interest. The 

seonrity given for the small loan of Rs. 398 
was amply snfficient; four villages being 
mortgaged for the loan. Therefore on the 
face of the tran.sactiou it is clear that there 
was no necessity for borrowing money at such 
a high rate of interest. No evidenoe has been 
given on the point on bshalf of the plaintiff, 
and It has not been shown that Rio Narain 
tsmgh could not raise a loan of Rs. 393 at 

rv! ^ S A t,. J. 233. 

t-I 13 lad. Oas. 5; 8 A. L. J. 1231; 31 A. 123. 
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a lower rate of interest. As it has not been 
proved that there was any necessity for 
raising the loan at such a high rate of 
interest, the family property cannot be held 
liable for interest at this exorbitant rate. 
We have a discretion in the matter, and we 
think we should be justified in reducing the 
rate of interest to a reasonable figure. In 
view of the security given to tlie mortgagee 
and also of the fact that unusually long delay 
has been made in bringing the suit we think 
that simple interest at the rate of 12 per cent, 
per annum would be amply sufiieient to 
compensate the mortgagee or his representa¬ 
tive for the interest which he should get on 
the principal amount of the loan. Jn this 
respect we think that the decree of the 
Court below is erroneous. 

The third point raised relates to the village 
Jagner. In regard to its purchase the allega¬ 
tion of the plaintiff is that the purchase was 
in reality made by Raghunath Singh and 
Hanwant Singh in the names of their respec¬ 
tive wives and that the purchase-money w'as 
paid by them. On the other hand it was 
asserted on behalf of the ladies that it was 
they who provided the purchase-money, 
having received it from the Raja of Mahiyar. 
The learned Subordinate Judge has, in our 
opinion, given valid reasons for dis¬ 
believing the defendant’s statement on 
the point. It appears that shortly before 
the purchase Raghunath Singh and Hanwant 
Singh got Rs 3,000 from il/Msammo/Guman 
Kuar who had sold some property in regard 
to which Reghunath Singh and Hanwant 
Singh were reversioners. The purchase at 
auction was made by Pirthi Singh the 
general attorney of Musa7nnint Guman Kuar, 
Shortly after the auction-sale, he stated that 
he had made the purchase on behalf of the 
two ladies. Apparently, the purchase-money 
was paid by him out of the Rs. 3,000 payable 
by Musamniot Guman Kuar to Raghunath 
Singh and Hanwant Singh. Under theae 
circumstances, in the absence of clear evi¬ 
dence to show that the purchase-money was 
paid by the ladies themselves, the Court 
below was fully justified in holding that the 
purchase was in fact made not by the ladies 
bub by their husbands. This being so, the 
plaintiff is entitled to enforce the mortgage 
against the village Jagner and the transferee 
from the ladies is as much bound to satisfy 
the mortgage-debt as the ladies themselves. 


The result is that we allow the appeal iu 
part and vary the decree of the Court below 
to this extent that we allow interest on 
Rs. 398, the principal amount borrowed, at 
the rate of 12 per cent, per annum simple 
interest from the da^e of the mortgage to 
the date we fix for payment, and thereafter 
at the rate of 6 per cent, per annum. We 
fix the Istof October 1913 as the date on 
or before which the njortgage-money should 
be paid. The parties will pay and receive 
costs in both Courts in proportion to 
failure and success. Costs in this Court 
include fees on the higher scale. In other 
respects we affirm the decree of the Court 
below. 

Appeal allowed. 


PUNJAB CHIEP COURT. 

Second Civil Appeal No. 751 of 1910. 

April 3. 1913. 

Present :—Justice Sir Frederick Robertson, Kt. 

SHER AND OTHEK3 — DtF2NDANT3 — 

Appellants 

versus 

DULLAH —Plaintiff—Respondent. 

Shamilat, rtghls in—.lliennfion of khewat rights — 
Oencral principle as to passing of share in shaiiiilat. 

Ill gonor.'il when an alienation of khcivnt rights is 
offected and there is notliing to sliow tliat ttio alienor 
liad any intentionof reserving the shamilat rights, bub 
his apparent intention was to place the alienee in the 
same position as himself, the natural conclusion is 
that shamilat rights pass as well. ^Vhcro the sale is 
simply to an outsider or a money.lender, and thoro is 
no clause in the deed 3[)0cifically stating that shamilat 
rights have passed, tho position is, of course, quite 
dilTeront and only what is specifically stated in the 
deed as having passed may save in any particular 
case, bo very reasonably held to bo the limit of what 
has passed. 

Second eppeal from the decree of the 
Divisional Judge, Shahpur Division, dated 
the 23rd February 1909, affirming that of the 
Muusif, 2nd class, Mianwali, dated the 23rd 
December 1907, decreeing the claim. 

Mr. Nand Lai, for the Appellants. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT.—Tlie question in this case 
is whether a certain gift of land made by 
one Jinda to his son-in-law, Ali Muhammad, 
included a share iu the shamilat or Qoii 
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AH Mahammad is dead and the land is 
DOW held hy Sher and others sons of the 
daughter of Jinda. Xow in regard to this 
question of a share of shamilat there is 
nndouhtedly a conflict of opinion in this 
Court. There are judgments which say 
and I am not prepared to differ from them’ 
that It cannot he affirmatively asserted as’ 
a matter of course that the sale of a piece 
of proprietary land in a village necessarily 
carries a share in the shamilat. On the 
other hand, there is a judgment of a 

r" • r ^ 10 of 

18. 4 which without going so far as to 

say that in all cases it must be assumed that 

a share in the shamilat passes with a share 

m the khewat rights, held that a person 

having become a khewaidir by virtue of a 

deed was entitled to share, under the terms 
of the village administration paper, in the 

.ha,mlat. With all due deference to any 
opinion which may have been expressed in 
the various judgments, none of which, so 
far as I know, have discussed and differentiated 
from this one, it appears to me that in 
general when an alienation of kheioat rights 
IS made and there is nothing to show that 
he alienor had any intention of reserving 
the shannlat rights, but that the intention 
which IS apparent is to place the alienee in 
reference to the land gifted, in the same 

f,°tbarr "'‘tural conclusion 

3 that shamilat rights pass as well where 

he sale is simply to an outsider or a money. 

lender and there is no clause in the deed 

specifically stating that rights have passed 

the position IS. of coarse, quite different 

and only what is specifically stated in the 

deed as having passed may. save in any 

partioular case, be very reasonably held to 

be the limit of what has passed. Here 

however, the case is quite different. The 

. position 13 of a father wishing to benefit his 

daughter and her descendants. There is no 

reason whatever to suppose that in putting 

his son-in-law in the position of a khewatdfr 

the donor had the slightest intention of 

reserving the shamilat rights for the benefit 

Of hi8 nephews or collaterals. It is trne 

that thyAif,:i7u^ rights are not mentioned in 

the deed but it is also shown np^n the record 

that at the moment shamilat rights were 

not considered of any importance, and it 

was then apparently very unlikely tha*. anv 

diviaion of shamilat would take place at all 
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But on looking at the wajih-ul’arz and the 
revenue papers we find a distinct statement 
as to who are entitled and who are not 
entitled to share in the shinnlat in the 
village. There is a distinct reservation that 
khewatdars are entitled and that malikan-u 
kabza are not entitled. Now within two 
years of the making of this gift settlement 
operations were undertaken. Jinda was still 
ahre, and it is perfectly clear that it would 
have been open to him to have had Ali 
Muhammad entered as malik-i-kabza only 
had it been his intention to reserve the 
shamilat rights either to himself or to his 
successors. On the contrary, we find that 
the donee is entered as a full kheioatdar. 

Th^e lower Appellate Court has remarked 
tliat the deed gave the area of the holding 
transferred as 498 kanals 1 marlis of which 
244 kanah were gifted to Ali Muhammad. 
At the settlemrnit. two years later the land 
was found to measure 73 ghzimauns or 534 
kanals. The balance of 95 kanaU was not 
ivided between Ali Muhammad and 
Dnllah bat between Jinda and Dullah. This 
shows clearly that the document was 
strictly interpreted to mean that Ali Mu- 
hammad was only to get what the deed said 
he was to get. On Jinda’s death his half 
of the 95 kanals descended to Dullah.” Now 
this may be so, but there is nothing on the 
record to support this statemeut and it 
appears to be made under a misapprehension. 

he 95 kanals were not apparently part of 
t IS holding at all, on the contrary they 
appear not to have been held by Jinda and 
Dullah alone but to have been held by Jinda 
Dullah and certain other co-sharers, the 
ownership of that khnta being different from 
the ownership of the khata one-half of 
which was gifted to Ali Mahammad and in 
respect of which Ali Muhammad was entered 
in the revenue papers as oconpying exactly 
the same position as Dullah. Dullah has been 
allowed a share in the sftamt7at in respect of 
this holding and I am unable to see any 
reason why the descendants of Ali Mahammad 
shonld not also share in the 5 /*'imt 7 ai. 

I think it is quite clear that , as a matter 
of fact, Jinda intended to transfer the 
whole^ of his rights in the khata in question, 
including all his appurtenant rights, to hi.e 
son iQ-law for the bauefit of his daughter’s 
some and that, seeing that as far b.ick as 
18/8 during the life of Jinda the donee was 
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entered with his fall knowledge and consent 
as full hhewntdar and not as a wa/ifc-i-A'o6ia, 
Ali Muhammad, and now his descendants, 
are entitled to share in the shamihtt which 
has become valuable only quite lately. I 
accordingly accept the appeal and decree 
that the gift by Jinda to Ali Muhammad 
carried with it a share in the shn-milot deh 
to the extent to which his khpwaf holding 
entitled the donee. Costs against respond¬ 
ents throughout. 

Decree accordingly. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1059 of 1912. 

A pril 30, 1913. 

Present :—Sir Henry Richards, Kt., 

Chief Ju.stice, and Mr. Justice Lyle. 

WAZIR KHAN and others—Defendants 

—Appellants 
versus • 

RAMP HAL— Plaintiff—Respondent. 

Tramjrr oj Propertij A>-t {IX o) 1892), s. 59— Execnlion 
of mortgage, proof of —.U/fstiO'oH. 

Whore one of the attesting witnesses to a 
mortgage-deed is dead atnl the other denies all 
knowledge of it and there is no otlier evidence to 
show that the document was executed in the presence 
of any of the witnesses who signed it, duo execution 
of the document is not proved. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated the 4th 
May 1912. 

Mr. Satya Aurui'n, for the Appellants. 

Dr. 5. 0. Banerji, for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit on foot of a mortgage. One of the 
questions raised in the present appeal is that 
the bond sued on was not duly executed in 
pursuance of section 59 of the Transfer of 
Property Act. That section provides that a 
mortgage must be signed by the mortgagor 
and attested by at least two witnesses. Their 
Lordships of the Privy Council have recently 
ruled that attesting witnesses mean witnesses 
who actually see the mortgagor sign the 
document and who then subscribe their 
names to the document as witnesses. In the 
present case neither of the attesting witnesses 
was called in the first Instance. One is 
alleged to be dead. The other attesting 
witness was called after a remand from this 
Court and he denied all the knowledge of the 
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document. The plaintiff had then to fall 
back upon the evidence of a witness named 
Pim Raj. We have carefully gone through the 
evidence of this witness, and it is quite clear 
that he nowhere states that the mortgage was 
executed ia the presence of any witnesses 
who signed the document. He says that the 
document was executed in his presence but 
that he w’as not a marginal witness and it is 
admitted that his name does not appear on 
the raortgsge-deed. This being so, it is quite 
clear that the plaintiff failed to prove tlmt 
the mortgage was executed and attested in 
accordance with the provisions of section 59 
of the Transfer of Property Act. Dr. 
Satish Chunder Banerji on behalf of the 
plaintiff-respondent asks that the case may 
now bo sent back for farther evidence. We 
do not think that this is a case in which we 
ought to remand the case again. The case 
was already remanded once for want of 
proof by the plaintiff. Furthermore, the 
original advance was the petty sum of 
Rs. 99 and the present claim has swollen to 
Rs. 1,005 as the result of a very high rate of 
interest and delay in suing. We may further 
point out that as tlie evidence stands on the 
record the plaintiff did not even prove that 
tlie mortgagor admitted execution of the 
bond in the presence of the persons who 
afterwards signed their names as witnesses. 
So it can hardly be said that he was misled 
by the view previously taken by this Court as 
to the provisions of section 59. The result ia 
tliat we allow the appeal, set aside the 
decrees of both the Courts below, and dismiss 
the plaintiff’s suit with costs in all Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Ordinarv Orioinal Civil JaRisDioriov. 

May 15, 1913. 

Present: — Mr. Justice Fletcher. 

A. B. SALEJI AND OTHERS — PLAINTIFFS 

versus 

AHMED MUSAJI SALEJI and othbrs 

—Defendants. 

Commi^nion—Examination of wit naif —Discretion i 
Court—Defendant applying to have another defendant 
examined on commission—Application for issue 


64-1 


INDIAN CASES. 


A. E. 8ALEJI V, AHilED MQSAJI SALEJI. 


[1913 


S" tlTti™ V"° ‘''® t "T; 


Thiswas asait for the maragement and 
oi Ph t i properties left by 

Ahmed r/'- 

Ahmed Saleji. There were several defend- 

Noa 2 and 28 "’ "'’r 

not file They did 

not file any written statement. 

An application has now been made on be- 

tb f"'’ order that 

MnsalrXt”23. Mahomed 

miasion. The plaintiff and nineteen of the 
defendants opposed the application. 

Messrs. Jachon and Sf. John Ster.hen for 
the Applicant, Defendant No. I. ’ ' 

r ^o’m Plaintiff aod Mr 

O^.O.Ghose. for the Opposing Defendant.' 

examinftlo^d^efmidant^ ^n application to 

13 made by the first defendant wh u"" 
appeared in the suit. The defo .1 xt 

and 2S have not appeared in fie" f 
they both reside and carry " fins 

Rangoon. It seems to me to he 1"®®® at 
from the cases that have been citeT ® 1®'“'’ 

as to the issue of a :omm ‘"''’‘^^^'1'’° 

a witness or witnesses in the ° 

agree with Mr. Jackson that this'i, ^ ^ ’ll’ 
an application to examine a defendant Ttfie 

who ari^rert: TLl'-i^Led 

d.i„d..,... 5 l "Ttr rct:“" 

filed DO written statements and ^ ^ ® 

defending the suit. The application Ttfij^r 
therefore, must be treated as if ^ 
application by the first defendant to 

two defendants without havir-rr 

the fact that they are defendants who'a^e 


not confestingr the suit. It seems to me that 

the law or rather what can be deduced from 
the authorities is very conveniently laid 
down in the Annual Practice of the present 
year, pape 614, where it is stated that the 
applica.tion will not be granted unless the 
Court is satisfied that the application is 
made bona fide, secondly that the issue in 
respect of which the evidence is required is 
one which the Court ought to try, thirdly 
that the witnesses to be examined would 
give evidence material to tiie issue, and 
fourthly, there are some good reasons why 
they cannot be examined here. On the first 
of those grounds, Mr. Jackson admits that 
bis affidavit does not say that his application 
is made bona fide and not for the purpose 
of delay but he states that a requisition has 
been assented to by the other side, postpon¬ 
ing the trial of the case for one month. On 
the other hand, the plaintiffs and the oppos¬ 
ing: defendants have sworn that the present 
application is made mala fide. It seems 
to me so far fro^ being satisfied that the 
present application is made 6o«a fide and 
not for the purpose of d.-lay, that no sufficient 
explanation has been given why the first 
defendant has waited until the eve of the 
case coming on for trial before he applied for 
the present commission. The next point is 
as to what these witnesses are going to be 
called to prove. That is stated in the 7th 
paragraph of the affidavit which has been 
led in support of the application where the 
applicant states that “[ say that both the 
second and the twenty.eighth defendants, who 
ave not entered appearance in the suit, 
would be material witnesses on my behalf 
or the purpose of this suit, and they would 
e able to depose to the several contentious 
facta and other issues raised in my written 
statement.” Jt seems to me that this is too 

much a general statement as to what these 

wo witnesses are going to be examined on. 

you accept the statement in its broadest 
erms, it means that everything in the suit 
19 going to be proved by these two witnesses. 

^ *^*‘®nver, (here is considerable doubt in this 
case as to whether these two witnesses will 
not come. At least they have made no affi- 
avit themselves and Counsel depends on two 
telegrams which are annexed to the affidavit 
of the first defendant. It seems to me that 
on those grounds this application ought not 
to be granted. The present application mast. 
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therefore, be dismissed a’lJ di^^nissed with 
costs. 

Applicition (lis>}iisseJ. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. lU-t ok 191'J. 

April 19. 191:L 

Present'. —Mr. Jaslice Ryves and 
Mr. Justice Lyle. 

ACHHAIBAR SINGH and others— 
Plaintiffs—Appellants 
versus 

RAM vSARUP SAHU and others — 

Defendants—Rksfon dents. 

Cifi7 ProccdHre Code (.Tc/ I'-'/ 1908i, O. XXI, r. 2 — 
Execution of dcci'ee — S(iti.<J/iction of decree ccrtii'ied hij 
manager of joi7tt Hindu family —ll'/it’t/irr binding on 
other member^i of theJnmi!y—Hindu Law—Power of 
ina nager. 

The mannffiiig member of u joint IUimIu family ran 
have satisfaction of a decree certified so ns to bind the 
other members of the joint family. 

Hon Lai v. Xi)nuxan Kunwar, lo (nd. Cas. 126; 34 A. 
549: 9 A. L. J. 819, referreil to. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 17th 
of June 1912. 

Mr. Iswar Sara7i, for the Appellants. 

Dr. Satish Chandra Banerji, for the Re* 
spondents. 

JUDGMENT.—Bishe.shar Sahu, father of 
defendants Nos. 1 to 3, obtained .a decree 
for sale on a mortgage of certain property 
on the 9th of October 1390. Bhavaui Din. 
the mortgagor, judgment-debtor after the 
decree sold his equity of redemption to the 
plaintiff and left Rs. 770 with him out of 
the consideration money to pay off the mort¬ 
gage decree. Bisheahar Sahu died leaving 
three sons, namely Ram Sarup, Beni Madho, 
and Chunni. Ram Sarup was an adult and 
the two younger brothers were minors. 
After two infructuous applications to 
execute the decree, the plaintiff paid off 
the amount of the mortgage to Ram Sarup 
and Ram Sarup applied, under section 258 of 
the old Civil Procedure Code, to have the 
satisfaction of the decree certiBed by the 
Court, and this was done on the Slst March 

1897. 

Thirteen years afterwards Beni Madho and 
Chunni applied to execute the same decree 


by sale of the proper fy. The plaiiRiff, who 
alone had any intere.st in the property, was 
not made a party to these proceedings. 

One Samai Ahir was brought on the 
record as a legal representative of Bhavaui 
Din the mortgagor jujg.nent debtor. The 
Court executing the deci’ee found that Beni 
Madho and Chunni had made tlieii’ appli¬ 
cation within three years of attaining majority 
and ordered the pr’operty to be sold and sent 
the papers to the Oolle'tor for compliance. 
When tire sale uotiBcation was issueil the 
plaintiff fii’st became aware of what had 
been done. He applietl to the Collector 
objecting to the sale ou the ground that the 
decree had been already executed, his appli¬ 
cation, however, was disini.ssed on tlie ground 
that he was no party to the decree. Henoa 
this suit. 

The Munsif found; — 

(1) that the thi*ee brother.s Raru Sarup, Beni 
Madho and Chunni formed a joint Hindu 
family and that Ram Sarup was t he manager; 

(2) that the joint family was bonelited 
by the payment of the mortgage money; 

(3) that it was neither alleged nor proved 
that Ram Sarup had misappropriated the 
money. He also hehl that Ram Sarup, aa 
manager of the family, wa.s legally entitled 
to accept payment and enter satisfaction of 
t.he decree, and that his act bound the 
j>int family. He decreed the suit. 

On appeal before the learned District 
Judge no question of fact was raised. 
Various legal pleas were taken, only one of 
which, however, is now in question in this 
appeal, and that is whether the managing 
member of a joint Hindu family can have 
satisfaction of a decree certified, so as to 
bind the other members of the joint family. 
The learned Judge says: “1 accept the find¬ 
ing of the lower Court that Ram Sarup and 
defendants Nos. 2 and 3 were members of a 
joint Hindu family. The lower Court has 
found that the head of a Hindu family can 
enter satisfaction of a decree against himself 
and other raember.s of the family. I am 
unable to agi-ee.” This decision of the 
learned District Judge was giveo on the 
17th of June 1912 2 ,e., before the judgment 
of the Full Bench in Rori Lai v. Isitnrnan 
Kunwar (1) bad been published. 

(D If'd. Cas 126; 9 A. L. J. 819; 34 A- 549. 
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It seems to ns that that decision concludes 
the question and is full authority for holding 
that the managing member of a joint Hindu 
family can execute decrees, on behalf of the 
family and can receive payment and give good 
receipts on behalf of the family which are 
binding on the family. It is argued before 
us that the three brothers were joint decree- 
holders and that satisfaction entered by 
one could not bind the others and reliance was 
placed on the case of Qung-i Dayal v. ^/an^ 
Ram (2). That cise was decided before 

the Full Bench case and in any event is dis- 

tinguishable from the present case, because 
it is stated on page 160 of the report; “it 
is further argued in the present case that 
plaintiff No. 1 must be deemed to be 
the managing member of the family who 
would have a right to give a discharge. 
The powers of the manager of a Hindu 
family are, undoubtedly, very extensive, but 
there is nothing in the present case to show 

that the plaintiff No. 1 ever acted as the 
manager.” 

It is conceded by the harned Vakil for 
the respondent that if, io our opinion, the 
lower Court has come to a definite finding 
that Ram Sarup was the managing member 
of the family then the reasons given by the 
learned District Judge for dismissing the 
suit could not be supported. And this is 
obviously so, for if Ram Sarup was the 
manager of the family and as such received 

payment in full of the decree held by the 
joint family, and bad satisfaction of the 
decree certified by the Court executing it, 
then the decree was completely discharged 
and could not possibly be executed again 
We have no hesitation in holding that the 
District Judge concurred with the Munsif 
and did find that Ram Sarup was the manager 
of tbe joint family of which he and his two 
brothers were the members. 

In the Court of the Munsif, Beni Madho 
and Chuuni had denied that Ram Sarup was 
the manager of the family. They alleged that 
he had separated from them. On the 
evidence before him the learned Munsif came 
to a very distinct finding, as mentioned in the 
beginning of our judgment. lu the grounds of 
appeal before the District Judge, no specific 
objection was taken to this finding and the 

(2) 1 Ind. Gas. 824; 31 A. 156; 6 A. L. J. 62. 


Judge himself states that no question of fact 
was raised before him, and he accepted the 
findings of the lower Court. This must 
include the findings as to the status of Ram 
csarup, because the whole of his argument 
pre-supposes that Ram Sarup was the manager 
and acted as such. 

We, therefore, allow the appeal, and setting 
aside the decree of the District Judge with 
costs, restore that of the Munsif. Costs in 

this Court will include fees on the higher 
scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 159 op 1910. 

February 6, 1913. 

Present: —Mr. Justice Kensington and 
Mr. Justice Beadon. 

UTTAM CHAND— Dependant—Appellant 

versus 

GHANISHAM DAS— Plaintiff and others 
— Defendants—Respondents. 

Registration Act (XVI of -Partition-Lxnts of 
properties allotted to each co-sharer, signed by other 
CO*sfuirer$^Registration compulsory. 

On the last day of partition, effected between the 
co-sharers of the joint family properties of con. 
siueruble value, lists of the properties allotted t# 
each co-shaier were prepared, and each co-sharer 
>> as given the list of his share of the properties, pur* 
porting to have been signed by the other co-sharers: 

i/rid that there lists or chithas formed the 
actual deed of partition and, therefore, its registration 
was necessary. 

becond appeal from the decree of the Addi¬ 
tional Divisional Judge of Multan Division, 
dated the 21sb day ot* Jane 1909,afl5rmiDgr tbafc 
of the District Judge, Mianwali, dated tbe 

27th February 1908, decreeing the claim in 
part. 

Mr. Kanwar Aaratn, for the Appellant. 

Messrs. Qokal Chand Naurang and Duulat 
Ram^ for the Respondents. 

JUDGMENT.—Chottt Ram deceased 

father of plaintiff-respondent, Uttam Chand 

defendant-appellant and Udho Das were 

menabera of a joint family and Uttam Chand 

admits that at a partition of the joint family 

property Chotu Ram was given a one-third 
share. 
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In the present suit plaintiff-resp')ndetit 
claims his alleifed share of two portions of 
land, namely (a) a por tion wliicli was admit, 
tedly part of the joint family property 
and (6) a portion which Uttam Chand 
admittedly purchased after the partition and 
which plaintiti respondent allegres to have 
been purchased with joint funds. 

As regirds portion (u) Uttam Cl»and 
alleges that at partition he paid lis. 800 each 
to Ohotu Ram and Udho Oas in respect of 
their shares and thus acquii*ed the whole and 
as regards (6) Uttam Chand denies that the 
purchase was made with joint funds 

The first Court decreed the plaintitf-re* 
spondent’s claim as regards portion (a) only, 
and in the lower Appellate Court the learned 
Divisional Judge, wliile dismissing Uttam 
Chaud’s appeal in respect of portion (u), 
omitted, apparently by an oversight, to 
decide the plaintiff-respondent’s cross-objec¬ 
tions in respect of portion (6). 

In this Court Uttam ClianJ has presented 
a farther appeal in respect of portion (u) 
and plaintiff-respondent has renewed his 
cross-objections as regards portion (6). 

As regards portion (u) the only point for 
decision is whether or not Uttam Chand 
bought out Chotu Ram by paying him 
Rs. 800 for his share. 

In support of his contention Uttam Chand 
relies on certain documentary evidence 
purporting to be lists of the property 
allotted to each co-sharer at the partition. 
The list of each co sharer purports to have 
been signed by the other two co sharers and 
ill respect of portion (a) these lists show 
that Uttam Chand got the whole and that 
Chotu Ram and Udho Das eacli gob Rs. 800 
in lieu of their shares. 

Plaintiff-respondent is a blind man and it 
appears that on hia father’s death all his 
papers and books came into the possession of 
Uttam Chand and Udho Dis. To obtain 
these plaintiff-respondent had to institute 
criminal proceedings and thus one of the 
three lists came into hia possession. He 
denies that these are the genuine original 
lists and the first Court on full consideration 
of the evidence held that the lists were not 
reliable and were not proved. 

The lower Appellate Court also found on 
the merits that the lists are not genuine and 
further held that they are inadmissible in 
evidence for want of registration. 


In the grounds of appeal the concurrent 
finding of fact regarding the genuineness of 
these lists is attacked in various ways bat it 
is unnecessary for us to cousiiler the merits of 
this finding bsciuso we think that the lower 
Appellate Court, has rightly held that the 
list.) are ina lrnissible for want of registration 
ami Counsel fortlie appellant admits that if 
tlie lists are inadmissible Ibe appeal must 
fail. 

Counsel forth© appellant contends that the 
lists were drawn up after the partition had 
taken place in order tliat each party might 
have a memorandum showing the property 
which ha 1 previously been allotted to him. 
We ai’e, however', unable to accept this view. 
The lists purport to be evidence of a partition 
whi ’h began on the lltli of Buisukh Sumbat 
1960 and ended on tiie 17th Siwiri Saynbat 
I960 when tlie lists purport to have been 
signed by the parties affected by the partition. 
These lists or chifhas form the actual deed of 
partition and registr-alion was necessary. 

Though cross-objections regarding portion 
(b) have been presented, Counsel for the 
plaintiff resp indent airnits that there is 
practically no evidence to show that the 
purchase was made with joint funds and the 
cross-objections are not pressed. 

We accordingly dismiss both the cross- 
objections and the appeal and order that the 
plaintiff respondent’s ostsof this appeal bo 
paid bv the defendant-appellant. 

Appeal disini’istiii 


ALLAHARAD HIGH COURT. 

Se:o.sd Civil Appevl No 1181 of 1912. 

April 25, 1913. 

Pre^eai: —Sir Henry Richards, Xt., 

Chief Justice, and Mr. Justice Tudball. 
Mnsamniit NAJIBlN and another — 
Plaintiffs—Appellants 
versus 

NIHAL SIHGH AND ANOTHER— DEFBNDANra 

— Respondents. 

tihai hakiki, vjhellie>- includes sister^ 
Vendee p-iyimj f>0 a prior mort<J<i■Je — ^y'hetherpre.emp^of• 

is hound to recoup Price. 

Tho words ‘bhui hukiki' includo a aiatar also. 

Where a voudee, in disregard of tho covenant in a 
salo.deed and apparently without any compulsion on 
tho part of the mortgagoe, pays off a prior mortgage. 
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Musammct najiban v. nihal SINGh. 
Second appeal from the decision of the 

AnVu's'; iS' 

Mr. Muhammad Ishaq, for the Appellants. 
Ur. 6. G. Banerj,. for the Respondents. 

a "PP-* of 

a suit for pre-emption. The plaintiffs are 

The defendant.vendee is a co. sharer It is 
somewhat important to remark that’practi- 

rieht admitted that a 

nght ot pre.eraption existed. The issne was 

whether or not the plaintiffs being females 

had a right The Conrt of firs! insranee 

dismissed the suit. The lower Appellate 
Court decreed the suit. appellate 
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Objec ions have been filed on behalf of 
the vendee against the decree for pre-emption. 

be!nw ’;/®ken to the order of the Court 

JuSt “L na " plaintiffs 

B-ettino- P y .a®a condition precedent to 
getting possession of the property As the 

objection goes to the root of the mattL R 

was argued first and we shall so dispose’of 

It. According to the wanb-ul-arz (which 

neither party took any particular except!:!: 

brother) first and afterwards bhni haribi 
eiiadr have the right and so on. The aUe 
gahon ofthe vendee is that t/iaj Aa*rti'h, 

tharirwo“i:r::‘"'- t'>irk on the whole 
that it would he reasonable to internret the 

expression hhai hahVi as including females 

as was done in the of Niaz Fatima 

T. Tam^ Began (1), unless there are some 

maTes The'!''! it the 

males ^ The only ground tha6 oan be eat? 

gested IS the fact that in the earlier wall- 

«(-ur. there was an entry to the effeorthat 

daughters were excluded from inheritance 

t PPosifieration we have 

come to the conclusion that this is not a 
sufficient ground for limiting the expression 

to males. In the present case, as we have 
already slated, both parties admitted som: 

custom of pre-emption. Furthermore it Zl 

alleged m the plaint and admitted in th^ 

written s atement that the plaintiffs were 
not only sisters of the vendor but also were 
co-sharers. This shows that females can b^ 
and are co-sharers; on the whole we sef no 

(1) 16 Ind. Cas. 175. 


sufficient reason for differing from the view 

taken by the lower Appellate Court on this 
point. 

The appellants contend that they have 
been ordered by the Court below to pay 
more than he ougiit to pay. The question 
arises m this way. The price of the 
propert^y sold was Rs. 700. The property 
was subject in conjunction with certain other 
property to a mortgage for Rs. 2,900 after 
the sale the vendee alleges that he paid off 
the amount of this mortgage. The Court of 
hrs- instance was of opinion that the plaint- 

p pay the whole of this 

Ks. .. 900 notwithstanding that the mortgage 
vvas charged upon other property as well as 
he property sold. The lower Appellate 
Uurt varied this by directing that the office 
should calculate the share of the mort¬ 
gage falling to Abdul Hamid’s properly.” 

It 13 complained that the calculation made 

in I he office was not correct. Assuming 
ft fi property was sold as between vendor 
^ 1 ^ 4 . subject to the mortgage and 

t .ftt the vendee had been obliged to pay 
0 le entire mortgage the pre eraplors 
mig 1 lave to recoup the vendee, (of course, 
ere y acquiring his right to contribution 
ftgains the rest of the property charged). 

Un the same assumption if the vendee bad 
discharged the apportioned part of the 
mortgage the pre-eraptor should indemnify 
the vendee. However, in the present case 
Jt 18 quite clear from a perusal of the sale- 
deed that the purchase was on the under- 
«fftnding that the vendor was to discharge 

^,11 between the vendor and 

vendee the property was not sold subject to 
the mortgage. In other words Rs. 700 was 
e va ue of the property assuming it to be 
ree rom incumbrances. In our opinion the 
mere fact that the vendee after the property 
was so d to him disregarding the covenant 
in e deed and apparently without any 
cnmpu Sion on the part of the mortgagees 

mortgage-debt ought not to 
saddle the pre-emptorj with the payment of 
th^oney so paid, or any part of it. 

e overrule the objection of the respond- 
costs. As to the appeal we allow 
1 o this extent, that we decree the plaioti£f*s 
c aim conditional upon his paying into Court 
■ 0 sum of Rs. 700 within two months from 
his date. If the money is not paid within 
hat time the suit will stand dismissed with 
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costs in all Courts. It the money is paid 
the appellants vrill have their costs in all 
Courts. Costs in this Court will include fees 
on the higher scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 358 of 1912. 

April 4. 1913. 

'Present: —Mr. Justice Rattigan. 

PALA—Plaintiff—Appellant 

versus 

Musammat MANGLAN and others — 
Defendants—Respondents. 

Pre-emption—Vendee pHrchn.^imj dcfcn^Ode title 
cannot give better title to /lu trnnsfree — Pre-emptor can 
delay suit till the hut moment oj limitntion nlloioed — 
IHs only risk in being forestalled by a person of superior 
or equal right oj pre-emption. 

A person who purchases property subject to tlio 
law of pre-omption takes a title whicli is defeasible 
in tho event of a pre-emptor coming forward witliin 
tho time allowed by hnv with <i claim for pro-einp» 
tion, and cluring this period ho cannot give a 
transforeo from himself a better title than he pos* 
sessos. If in such circumstances lie and his trans* 
foree choose to run the risk of dealing with tlio pro¬ 
perty upon the assumption that no claim to pi o-om[>- 
tion will bo preferred, they do so with their eyes 
open and at their peril. 

A pro*emptor is entitled to delay his suit for pre- 
omption up to tho very last moment, though, of 
course, ho does so at tho risk of losing his right, if, 
in tho interval, another person with equal or superior 
right has by exercise of greater diligence forestalled 
him in securing tho bargain. 

Second appeal from the decree of the Divi- 
elooal Judge, Ludhiana Division, dated the 
6th December 1911, reversing that of the 
Munaif, Ist class, Ludhiana, dated the 15th 
July 1911, decreeing the claim. 

Pandit Kishori Lai, for the Appellant. 

Mr. Morrison, for the Respondents. 

JUDGMENT.—One Musammat Manglaa 
sold the house and site in dispute which is 
situate in the village ahadi to Munshi Ram 
Rhatri and mutation of names in favour of 
the vendee was effected on the 20th April 
1910. On the 11th June 1910 Munshi Ram 
re-sold the house and site to Ram Singh, de« 
fendant No. 3, and on the 16th April 1910, 
the plaintiff, who has been proved to be the 
nephew of Musammat Manglan’a late husband, 
Sobha, brought the present suit in which be 


claims the property in virtue of his right of 
pre-emption. The property has been found 
to be “village immoveable property,” and as 
the plaintiff is the person entitled to inherit 
the property on the death of Musammat 
Manglan, he is obviously entitled to claim, 
under section 12 (o) of the Punjab Pre-emp* 
tion Act, pre-emption in respect ot the sale of 
Musamiuut Manglan as against both Munshi 
Ram and Ram Singh wIjo are in no way re¬ 
lated to tlie vendor. The Court of first in¬ 
stance accordingly granted him a decree for 
possession by pre-emption on payment of 
Rs. 186 to Ram Singh on or before tho diet 
July 1911. 

From this decree Ram Singli preferred an 
appeal to the Divisional Judge, and that learned 
Judge in a judgment which I confess I am 
unable to understand and by a course of rea¬ 
soning svhicli 1 venture to think is surpris¬ 
ingly novel, has accepted the appeal and 
dismissed plaintiff’s suit. Tlie Divij*ioiial 
Jiidge does not hold tliat plaintiff liad no 
right of pre emption either in respect of the 
sale to Munshi Ram or of that to Ram Singl). 
The ground upon which he bases liis judg¬ 
ment is that under the Punjab Pre-emption 
Act, a pre-emptor can pre empt a sale, but 
he cannot pre-empt a re-sale as such, or in 
other words that ' he cannot base his suit on 
the right of pie-eraption which he had in 
respect of the original sale when the property 
has been re sold. The Act does not entitle him 
to pre-empt a re-sale or to treat the first and 
subsequent sales as a single sale.” 

It is conceded that plaintiff’s suit for pre¬ 
emption was brought within one year from 
the date of the mutation, in respect of the 
first sale and that it is within time so far as 
that sale is concerned. But according to the 
Divisional Judge, the plaintiff has lost hia 
right of pre-emptiou in respect of that sale 
because, prior to the institution of his suit, 
the property has been re-sold to another 
person. Now it may at once be admitted 
that if the second sale liad been made to a 
person who possessed a right of pre-emption 
superior, or possibly even equal, to that of 
the plaintiff’, the latter would not have been 
entitled to claim pre-emption as against such 
second vendee, [see inter alia Amirullah Shah 
V. labe Hussein (1), Mughal v. Jalal (2), 

(1) 138 P. R. 1884. 

(2) 63 P. B. 1898. 
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Mahtab-ud-din v. Karam Ihhi (3), Topon Mai 
Y. Ditta (4), C. A. No. 363 of 1902, 

Sanwal Das v. Gur Parshad (o), Dhanna 
Pingh v. Onrhakhsh Singh (6) J Bat I 
know of DO authority in which it has 
been held that the original vendee can, by re¬ 
selling the property to a person who has no 
right of pre-emption or who has a right of 
pre emption inferior to that of the pre- 
eraptor, defeat a subsequent suit by the 
latter brought within the period of limi¬ 
tation. 

A person who purchases property subject 
to the law of pre eraption, takes a title which 
is defeasible in the event of a pre-emptor 
coming forward within the time allowed by 
law, with a claim for pre-emption and during 
this period he cannot give a transferee from 
himself a better or more secure title than he 
possesses. The transferee may himself have, 
which in the event of his purchasing the pro’ 
perty, will give an independent right inherent 
in himself, a stronger title to it than the 
original vendee possessed. He may, in other 
words, be a person who has a right of pre¬ 
emption in respect of the property sold, and 
it is upon this principle that it has been held 
that a re-sale to a person with pre emptive 
rights superior or equal to that of the plaint¬ 
iff pre eraptor can defeat the latter’s subse- 
quent suit. Bub in such cases the second 
vendee succeeds in defeating his rival’s claim 
by virtue of his own inherent rights and not 

by virtue merely of the sale by the original 
vendee. 

I am unable to accept the Divisional 
Judge’s dicta that a plaintiff has no right to 
delay his suit till the period of limitation is 
about to expire and that “it is a fallacious 
view of the law of limitation to regard it as a 
law which justifies a plaintiff in delaying his 
suit and not exercising due diligence.” A 
plaintiff is entitled to delay his suit for pre¬ 
emption up to the very last moment, though, 
of course, he does so at the risk of 
losing his right if, in the interval, another 
person with equal or superior right has by 
exercise of greater diligence fore-stalled him 
in seouring the bargain. Apart from this 

(.3) 73 P. R. 1898. 

(4) 47 P. L. R. 1905. 

(5) 4 lad. Oas 179; 90 P. R. 1909 (P. B.); 159 p 
W. R. 1909; 147 P. L. R. 1909. 

(0) 4 lad. Caa. 337; 91 P. R. 1909 (F. B.)j 143 P 
h. R. 1909; 161 P. W. R. 1909. 


risk, there is, however, no reason why a pre- 
emptor should not defer taking action until 
the eleventh hour if he so thinks fit, and I 
cinnot agree with the Divisional Judge that 
it IS an absurd extension ’ of the privileges 
conferred upon a pre emptor to hold that he 
is entitled to impose on the original vendee a 
disibility to re-seli for a whole year 
while rhe pre-emptor makes up his 
mind whether he will exercise his statutory 
privilege of preemption. Beit absurd or 
otherwise, the law certainly allows the pre- 
emptor one year for that purpose and at any 
time within that period, even (as is ordinarily 
the case) up to the very last day, he is entitled 
to bring his suit for pre emption in respect 
of the original sale. Personally, lean see 
no absurdity in this provision of law. A pre- 
emptor naturally wishes for time to de¬ 
liberate whether or not he will purchase the 
property and in many cases he has some diffi¬ 
culty in securing the money requisite to enable 
him to purchase, and for these and similar 
reasons the legislature has thought fit to give 
him a period of one year within which he 
should make up his mind. In the meantime 
the vendee must bs well aware tha*; his 
purchase is precarious and that he has 
bought property which may be taken from 
him at any time during that year by a pre- 
emptor. If in such cirenrastanoes he and his 
transferee choose to run the risk of dealing 
with the property upon the assumption that 
no claim to pre-emption will be pre¬ 
ferred, they do so with their eyes open and 
at their peril. 

Mr. Morrison, for respondents, candidly ad¬ 
mitted that he could not support the judgment 

under appeal and that the present appeal must 

be accepted. He prayed, however, that in view 
of his not contesting the appeal, the respond¬ 
ents should not be saddled with costs. I ac¬ 
cordingly accept the appeal and setting aside 
the decree of the lower Appellate Coart, I 
restore that of the Court of first instance. 

^ The sum of Rs. 136, if not already paid 
into Court, shall be so paid by the plaintiff 
within three weeks from this date. In 
default of such payment, the plaintiff’s suit 
to stand dismissed. The parties will bear 
their own costs thronghout. 

Appeal accepted. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 342 of 1912. 

April 26, 1913. 

Present: —Mr. Justice Banerji and 
Mr. Justice Ryves. 

BANKE LAL AND ANOTHER — DEFENDANTS 

—Appellants 
versus 

SHANTI PRASAD and others—Plaintiffs 

—Respondents. 

Partition Act (It' oj 1893), 1 (-C, 2, Mortgntjee 

right in zemindari property, sale of—U. P. Dind 
Revenue Act {Ilf of 1901), 5. 108, applicability of— 
Partition. 

Where a mortgagee right in a zemindari property 
is sought to bo partitioned, it is open to ono of tho 
parties to the suit to request tho Court to have tho 
property sold to tlie highest bidder and to distribute 
tho proceeds amongst them. 

The party who is entitled to less than a moiety 
share in tho property is not alone entitled to request 
tho Court to have it sold under section 2 of tho I’arti- 
tion Act, 1893. 

First appeal from the decision of the 
Subordinate Judge of Bareilly, dated the 16th 
May 1912. 

Mr. Haribans Sahai, for the Appellant.s. 

Mr. L. Agarwala^ for the Respondents. 

JUDGMENT.—Banwari Lai, Par.sotura 
Das and Ram Richpal brought a suit for parti* 
tion of their shares in certain joint property. 
A preliminary decree was passed in that suit, 
and for the purpose of preparing a final 
decree the Court appointed a commissioner 
and Receiver. Among the properties ordered 
to be partitioned are mortgagee rights iu 
of the village Sundhaura. On the 15th of 
May 1912 Shaiiti Prasad, who was one of tlie 
defendants, and the extent of who.se share 
as also the share of his minor brother. Ram 
Kunwar, is j-th applied to the Court, appar¬ 
ently under Act IV of 1893 praying that the 
mortgagee rights be sold by auction to the 
highest bidder among the parties. This 
application was opposed by Banke Lai and 
Ratan Lai. On reference by the Court to 
the Receiver and on obtaining a report from 
the Receiver the Court made an order direct¬ 
ing the sale of the mortgagee rights to the 
highest bidder among the co-sharers. The 
present appeal has been preferred against 
this order, and it is contended that the Parti¬ 
tion Act (IV of 1893) does not apply to 
a case like this, inasmuch as the property 
in question is property paying revenue to 
Government. Clause (4) of section 1 of the 
Act id referred to in support of this conten¬ 
tion. That clause provides that nothing 


contained in the Act shall bo deemed to 
affect any local law providing for the 
partition of immoveable property paying 
revenue to Government. Partition of 
immoveable property paying revenue to 
Government in the.se Provinces is to be 
effected under tlie provisions of the Land 
Revenue Act III of 1901. Under that 
Act separate mnhaU cannot bo formed of 
mortgage rights as between the holders 
of a mortgage. The partition contemp¬ 
lated by that Act is a partition of 
zemindari rights and if partition is sought 
of zemin hiri rights in respect of property 
which is under a mortgage, as against other 
co-shareisof the riglits, tlie applica¬ 

tion for partition should, as required by 
section 108 of the Act, be made by the 
mortgagor and the mortgagee jointly. In 
our opinion that Act has no application to a 
case like this. Under Act Iv^of 1893 at 
the request of share-holders interested 
individually or collectively to the extent of 
one moiety or upwards the Court may direct 
a sale of the property ordered to be partition¬ 
ed and distribution of the proceeds and 
where such an order is made, any of the 
parties other than the applicant may apply 
for leave to buy at a valuation of the sharo 
or shares of the party or parties asking for 
sale. In the present case Shanti Prasad and 
his brother who applied for sale of the 
mortgagee rights were share-holders only of 
one-fourth and not of a moiety. Therefore, 
they alone could notask the Court to sell the 
mortgagee rights. Other share-holders may 
have expressed their consent to the sale of 
the mortgagee rights. But they made no 
request to the Court in that belialf. There¬ 
fore, it seems to us that the Court was not 
competent to take action under section 2 of 
the Act. If action had been taken under 
that section, and tho Court had decided that 
the property ought to be sold; the share¬ 
holders other than the applicant could under 
section 3 have applied for a valuation and 
the Court in that case should have ordered a 
valuation to be made. Neither of these 
proceedings appears to have been taken. 
There being no application either under 
section 2 or under section 3, the Court was 
not competent to make the order passed by 
it. We must, therefore, set aside its order of 
16th May 1912. It will be open to the 
parties or suoh of them as may choose to do 
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BO to ask th© Court to tak© action iiDd©r 
section 2 and in that ease it will b© open to 
other share-holders to apply under section 
and if such applications be made, it will be 
the duty of the Court to proceed under the 
provisions of sections 2 and 3. The order 
complained of is an illeg’al order. We 
accordingly allow the appeal, and set aside 
that order Under the circumstances we 
direct the parties to pay their own costs 
in both Courts. 

Appeal allowe'L 


CALCUTTA HIGH COURT. 

Seco.nd Civil Appeal No. 1159 of 1911. 

April 9. 1913, 

Present:—Sir Lawrence Jenkins, Kt , 
Chief Justice, and Mr. Justice Roy. 

GANGADHAR MANDAL— Defendant 

No. 1 — Appellant 

versus 

RAJLNDRA NATH GHOSH and others 

— Plaintiffs—Respondents. 

Bengal Tenancy Acf{ri[[ of 18S5), ss. 22. (•), 

49, 85 sut-s. {2), 1Q7 — Landlonl purchasing raijati 
holding in execution of rent’decrcc—Suit Jor possession 
against under^riixyat—Attempt to create permanent lease¬ 
hold interest in favour of «Hj(»r-raiyat by raiyas— 
cumbrance, anxmlment of—Notice— Uliether landlord 
bound to avoid incumbratice or to give notice in order to 
sue for khas possession. 

An occupancy raiynt attempted to create a per¬ 
manent lease-hold interest in favour of his under- 
raiyat by a registered document. Subsequently, tho 
landlord of the raiyat in execution of a decree for rent 
purchased tho raiyati holding and broughc a suit for 
khas possession against tho so-called imder-raiyat; 

Held, that tho landlord is entitled to succeed oven 
without annulling the incumbrane'e under section 167 
or giving a notice under section 49 of the Bengal 
Tenancy Act, as the sub-Ietting by the raiyat was 
invalid. 

Peary Mohun ilookerjee v. Bndul Chundra Bandi 
28 C. 205; 5 C. W. N. 310, followed. ' 

Appeal from the decree of the District 
Judge of Jesaore, dated January 2ad, 1911, 
affirming that of the Munsif of Narail, dated 
January 7th. 1910. 

Babus Mohendra Nath Boy and Manmotha 
Nath Boy, for the Appellant. 

Babu Surendra Ohandra Sen, for the Re¬ 
spondents. 

JUDGMENT. 

Jenkins, 0. J.—This is a suit to recover 
possession, and the plaintiff’s title is this. 


His predecessor settled the holding with cer¬ 
tain individuals, aud the rent falling into 
arrear, the plaintiff brought a suit for arrears 
of lent, obtained a aecree, and in execution of 
that rent decree, himself became the pur¬ 
chaser of the holding. The defendant 

No. 1 s position is that lie claims as an under- 
raiyat, and there can be no doubt that there 
was an attempt to create a permanent lease¬ 
hold interest in his favour by the occupancy 
raiyats. This document was registered but 
in accordance with decisions which are 
binding on us, we must hold that this re¬ 
gistration was of no effect, having regard to 
the provisions of subsection (2) section 85 
of the Bengal Tenancy Act. The lease, there¬ 
fore, was of no effect. But defendant No. 1 
contends that even though that may be so, 
still he was in actual ocenpation of the land 
and paid rent for it to the rui'yns. This, he 
says, created an under raiyati interest in his 
favour, and inasmucli as the landlord pur¬ 
chaser omitted to take the requisite step under 
section 16# of the Act to annul incumbrauoes 
and also omitted to give notice in the terms 
of section 49, the suit must fail as the right 
to possession has not been established. This 
view has been rejected by the lower Appel¬ 
late Court from whose decree the present 
appeal has been preferred. In my opinion 
the lower Appellate Court was right and I say 
that because the position is covered by the 
decision in Peary Mohun Moolteriee v. Badul 
Chundra Bagdi (1), where it was held in cir¬ 
cumstances closely resembling the present 
that the landlord purchaser was entitled to 
treat the ander-raiya(i bolding as not being 
valid against him. It may be that at one 
time it was an arguable point whether this 
did not prejudicially affect the interest of a 
third party within the meaning of the con¬ 
cluding words of sub-section (1) of section 22 
of the Act, but any argument on that point 
is now rendered of no effect by reason of this 
decision in Peary Mohun Mookerjee's case (1). 

The result is that, in my opinion, the decree 
of the lower Appellate Court is correct and 
must be confirmed with costs. 

Roy, J.—I agree. 

, . Decree confirmed. 

(1) 2S C. 206; 5 C. W. N. 310. 
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SIND JUDIOIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeals Nos. 2, 4 and 5 

OF 1912. 

June 27, 1912. 

Present: — Mr. PriitC J. C. 

In re JIVANJI PIRBHOY Insolve.nt. 

Ex parte DAVID SASOON ct Co. 

Contract Art (IX of lS72.I,.«s. 39. 73 — llrriich of con¬ 
tract — Soleof goods deticemhlc at /ntnre dote — lti>/hfs of 
injured ixirty — Damages, measure of—Promisor hfcom- 
ing insolvent—Duty of OjJicial Receiver in assessing 
damages. 

Where a party to a contract for the sale of'jooiljj. 
before the time for tlio doHverv of tlie jfootls li.as 
arrived, repudiates it or disables himself oiitirelv from 
perforniiug- his part of tlio centi-aet, ilio other party 
may rescind, and without waiting for the date of de¬ 
livery, sue for damages at once. 

The right to rescind and to damages is enacted iir 
sections 39 and 73 of tho Contract Act. 

The law as to tiamages on forward contracts mav ha 
summed up as follows: 

(1) Damages are to be assessed witli reference to 
tho date lixo<l for deliverv. 

(2) If that date is in future the Court mus( e-iti- 
mato tho rate as best it can—and it matters not that 
tho estimate is to a great extent spoeiilative. 

(3) If tho plaintiff has rescinded tho contract and 
the defendant proves that after rescission (ilaintilT has 
made a fresh contract, at better lates, or that 
acting reasonably and as a prudent man lie niiglit 
have made such a contract—this will bo considered a 
ground for abatement of damages. 

(4) If plaintiff after rescission makes a fresh con¬ 
tract ho does so at Ids own risk -and if ho gets a worse 
rate ho cannot make use of tliat for tho purpose of 
onhancitig his damages. 

In tho case of insolvencv of a party to a contract 
for tho sale of goods, damages may be claimed and 
proof may bo given before tho Olheial Keceiver, such 
claims being in tho nature of contingent debts —con¬ 
tingent 

(1) on non-porformanco by tho Ollicial Keceiver; 
and 

(2) on the rates at the date of tho delivery being 
lower than tho contract rate. 

Tho function of tho Uecoivor is precisely that of 
a Court assessing damages on tho expected rates of a 
future date in tho ease of un anticipatory breach, 
and tho same principles of assessment apply in either 
case. 

In estimating tho rates of tho future date of de¬ 
livery an important factor will bo tho rate at which at 
tho time of tho Kecoiver’s valuation a future contract 
for that date could bo mado. 

Mr. R. B. Tec\chand Udhavdas for Messrs. 
David Sassoon <fe Co. 

The Hon’ble Mr. Harckandrai Vishinda*, for 
Messrs. Ralli Bros., Ewart Ryiie and Finlay. 

Mr. T. G. Elphinston, for Messrs. Forbes, 
Foibes <t Co. 


Mr. Nadirshah for Messrs. Donald Graham 
A Co. 

Mr. Rupchand Bilarnm^ for the Insolvent. 

JUDGMENT.—The.se three appeals have 
been filed by Messrs. David Sassoon <fe Co. 
against orders of tlie Official Receiver in the 
matter of the proof of debts on the Insolvency 
of Jivanji Pirblioy. 

Appeal No. 2 is against an order holding 
that two creditor.'^, Me.^^.^rs. Ralli Brothers and 
^lessrs. James Finlaj’^, were justified in re¬ 
scinding their contracts on the 12th and 19th 
January respectivel}'. 

Appeal No. 4 is against an order of the 
OlHcial Receiver disallowing the claim of 
D.ivid Sassoon & Co., on their forward con¬ 
tracts with the insolvent. 

Appeal No. 5 is against an order of tlie 
Official Receiver allowing damage.s to Ralii’s 
and Finlay’s on similar contracts with the 
insolvent. 

The adjudication order was made on the 
31st May, and the date fixed for proof of 
debts was the 19th August. The forvvard 
oontiacts were for June to December ship- 
inents. In the inquiry that began on the 
19ih August Rallis and Finlays have been 
allowed damages according to rates obtainable 
at the dates of their reacia.sion in January; 
while David Sassoon have been allowed no 
damages because tliey did not ref-cind —and 
although it was admitted that their contracts 
were never taken up by the Receiver. 

This bare statement of the order makes 
it obvious that tlie law has been either 
misunderstood or misapplied. I shall, there¬ 
fore, begin by stating what the law is—as to 
damage.s nn forward cotitraefs ai.d their 
valuation in insolvency. 

The I ight to damages on breach of contract 
is enacted in section 7.3 of the Indian Contract 
Act. Illustration (<r) to that section is 
a case of a forward contract of sale and 
the measure of damages is the difference 
between the contract price and the price 
at the time when the goods “ought to have 
been delivered,” 

But the breach may occur before the time 
for the delivery of the goods has arrived. 
If the buyer gives notice that he svill not 
take delivery or disables liiraself entirely 
from performing his part of the contract 
this is an anticipatory breach whigh entitles 
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the seller to rescind (section 39, Indian 
Contract Act). When the seller has rescind¬ 
ed the case of Tlochster v. De hi Tour (1) has 
settled that he need not wait for the date 
of tlie delivery, but may sue at once. The 
difficulty then arises as to how damages aie 
to be assessed. It is difficult to assess them 
with reference to the date of delivery for that 
is still in future. Should tliey be assessed 
with reference to the date of breach of con¬ 
tract or with reference to the future date of 
delivery. This point was settled in the case 
of Frost V. Knight (2) and Uoper v. Johnson 
(3). In Frost V. Knight (2), Gockburn, C. .T., 
said: The eventual non-performance may, 
therefore, by anticipation, be treated as a 
cause of action and damages be assessed 
and recovered in respect of it, though the 
time for performance may yet be remote.” In 
Roper V. Johnsoni^) this case was followed and 
it was held that The election to take advant¬ 
age of the repudiation of the contract goes 
only to the question of breach, and not to the 
question of damages.” In this case damages 
were allowed on the basis of an estimate of 
a future rise in the price of coal. This was 
affirmed in appeal in spite of Counsel's objec¬ 
tion that at all events plaintiffs were not 
entitled to speculate upon a possible rise in 
the market after the day of trial. 

No doubt, when the time for performance is 
still in future it is very difficult to assess 
damages and Mayne in his work on Damages 
(page 1S5) refers to the prophetic judgment 
which the Court has to exercise in such 
cases. But the difficulty in assessing 
damages is no reason for not attempting to 
fix them. On this point reference may be 
made to the case of Simpson v. L. 4' N. IF. 
Railway Co., (4) where damages were recover¬ 
ed for failure to deliver samples of goods 
in time for show at an exhibition—although 
the loss must have been to a great extent a 


mere matter of speculation. 

It is settled law, therefore, that damages 
have to be assessed with reference to the 
date fixed for performance. 

(1) (1853) 22 L. J. Q. B. 455; 2 El. Bl. 078- 17 
Jur. 972; 1 W. R.469; 18 Eng. Rep. 922; 22 L. T. (o.s.) 
1 /1 5 R. R. 7 47* 

(2) (1872) 41 L. J. Ex. 78; L. R. 7 Ex. Ill; 26 L 
T. 77; 20 \V. R.471. 

(3; (1873) 42 L. J. C. P. 65; L. R. 8 0. p. 167- 28 
L. T. 296; 21 W. R. 384. ’ 


(4) (1876) 1 Q. B. D. 274; 45 L. J. Q. B. 182- 33 
T. 805;24W. R.294. ^ 


There is, however, another rule affecting 
the measure of damages and it is enacted in 
the explanation to section 73 of the 
Contract Act. The Court must also take 
into account tlie means which existed 
of lemedying the inconvenience caused 
by the non-performance of the contract.” 
This is in substance the English Law for 
Cockburn, 0. J., said in v. Knight (2) at 
page 115: ‘In assessing damages for breach 
of performance, a Jury will, of course, take 
into account whatever the plaintiff has done 
or has had the means of doing, and, as a 
prudent man, ought in reason to have done, 
whereby his loss has been, or would have 
been, diminished.” In the case of a oontractof 
sale determined by an anticipatory breach 
if the defendant can show that the plaintiff 
has made another forward contract for the 
sale of some goods on terms more favour¬ 
able than those of the time of performance — 
or that acting as a prudent man he might 
reasonably have made such a contract—that 
is a circumstance that the Court will take 
into consideration for the purpose of reducing 
the amount of damagOvS. 

There is, of course, no obligation on the 
plaintiff to make such a conlracb. This was 
very clearly put in Brown v. 'Siuller (5). 

He is not bound to enter into such a con¬ 
tract, which might be either to his advantage 
or detriment, according as the market might 
fall or rise. If it fell the defendant might 
fairly say that the plaintiff had no right 
to enter into a speculative contract, and insist 
that he was not called upon to pay a greater 
difference than would have existed had 
the plaintiff held his hand. Or agiio, by such 
a course, the plaintiff might be seriously 
injured and yet have no remedy. Suppose 
for example his new contract was with a 
person who proved insolvent.” 

But although there is no obligation yet if 
the defendant proves that the plaintiff acting 
with prudence might reasonably have made 
suoh a contract the plaintiff’s damages will 
be reduced accordingly. The rule, however, 
only applies for the mitigation or abatement 
of damages. If the plaintiff makes a fresh 
contract and gets a rate which turns out to 
be lower than that of the time of performance 
he cannot make use of the rate of this con- 

(5) (1872) 41 L. J. Ex. 214; L. R. 7 Ex. 319; 27 h- 
T. 272; 21 W. R. 18. 
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tract for the purpose of enhancing; his 
damag^es. This needs no explanatioti for 
the plaintiff makes the new contract for 
himself and at his own risk and not at the 
risk of the defendant. The passage quoted 
from Brown v, Muller (5) is an authority 
on this point also. 

The law as to damages on hirward con* 
tracts may be summed up as follows: — 

(1) Damages are to be asse.ssed with »e* 
ference to the date fixed for delivery. 

(2) If that date is in future the Court 
must estimate the rate as best it can—and it 
matters not that the estimate is to a great 
extent speculative. 

(3) If the plaintiff has rescinded the con¬ 
tract and the defendant proves that after 
rescission plaintiff has made a fre«h con^rac*^, 
at better rates, or that acting reasonably 
and as a prudent man he might have made 
such a contract—this will be considered a 
ground for abatement of damages. 

(4) It plaintiff after rescission make a 
fresh contract he does so at his own risk — 
and if he gets a worse rate ho cannot make 
use of that for tlie purpose of enhanciug his 
damages. 

Now proof of damage.s can be given in 
insolvency before the Official Iteceiver. It was 
pointed out in In re InmnUji Lotii (G) 

that such claims are in the nature of cotjtingeut 
debts—contingent (1) on non-performance 
by the Official Receiver and (i:) on the rates 
at the date of the delivery being lower than 
the contract rate. 

The first contingency arises out of a defect 
m our Act. It contains no provisions 
analogous to sections 62 and 64 and 05 of 
the Presidency Towns Insolvency Act, or to 
section 55 of the English Act under which 
the Receiver can be compelled either to dis¬ 
claim or adopt a contract and under which 
an order of rescission can be obtained from 
the Court. This omission is very embarrass¬ 
ing to the creditors. Firms like Ralli and 
Finlay who are in a hurry to rescind at 
the first opportunity ruu the risk of being 
told by the Receiver that he was willing to 
perform the contracts and that their pre¬ 
mature rescission was a breach disentitling 
them to damages. On the other hand, a firm 
like David Sassoon which took the more 

(6) 15 lud. Ca*. 825; 6 S. L. 11. 249. 


correct conr.fle of attempting to ascertain the 
intention of the Receiver is in no better posi¬ 
tion for the Receiver is tempted to shirk the 
responsibility of givinga definite answer. 

Tlie result of lliis oini.s.sion in onr Act is 
that a creditor w’ho lias not rescinded can 
prove for damages on the contingency of the 
Receiver refusing to perform. In practice, 
however, Mie Receiver at the time of proof of 
debts either adapts or declines to adopt the 
contract. If he adopts it the claim vanishes. 
If he disclaims it that is a bi’eacli which 
establishes the right to damages. It is 
then the duty of the Receiver to assess tlie 
damages on!the second contingency and his 
function is preci.sely that of a Court assess¬ 
ing damages on the expected rates of a 
future date in the case of an anticipatory 
breach. He must asoeitiin what tiie future 
dates of delivery were, he must make an 
estimate of what the rates will be on those 
dates, he must asse.ss damages according to 
those rates and then consider whether he 
should reduce the damages because of any 
reasonable opportunity the creditor had as a 
prudent man of making a contract on better 
terms. 

Now in estimating the rates of the future 
date of delivery an important factor will be 
the rate at which at the time of the Receiver’s 
valuation a future coiuract for that date c.nild 
he made. This ra^e will represent the market 
estimate of that future late. The market 
estimate may not be correct, but in the 
absence of evidence that it is wrong it may 
be adopted as was d me with reference to 
Forbes’ claims in the cise of In re Moisiji 
hmnilii Lotin C6). Rut the rates to be consider- 
ed are tlie latest, i.e , those at the time of the 
valuation. To take the rates procurable at the 
time of adjudication or the time of resoission 
would be tantamount to ignoring evidence or 
to the movement of the market in the interval. 
The later the estimate i.s made, the more 
material there is for arriving at a ccrrecb 
c inclusion. 

Thi.s, 1 think, is a fairly complete state¬ 
ment of the law, and I shall now proceed 
to apply the 1 I v to the f.ictri .)f the present 
case. 

Three creditors are involved, David 
Siisaoon, Finlay and Rilli. All the contracts 
that ore the subject of these appeals with 
the exception of some of Ralli and some of 
Finlays were for shipment of June tp 
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December. When the OfiBcial Receiver 
proceeded to take proof of debts on the 
19th August some of those shipments had 
arrived. As to those, all the Official Receiver 
had to do was to ascertain the price of the 
goods on those dates in the market and to 
assess damages, if any, on the difference. Some 
had not yet arrived and as to these the OBSoial 
Receiver ought to have estimated the price on 
the dates when the shipments were expected 
to arrive—and assessed damages accordingly. 
But in both cases the damages would have 
been subject to abatement if the creditor could 
have covered his loss by anotlier prudent 
contract. But the Official Receiver merely 
took the rates at which fresh contract could 
have been made at the dates of rescission and 
assessed the damages on these rates. Now 
if these rates were taken as giving the 
market estimate of the rates of the date 
of performance then there is no reason why 
the one rate should have been considered 
rather than the other and why the movement 
of the market between the dates of rescission 
and the time of the Official Receiver proceed¬ 
ing should have been left out of account. 
On the other hand if these rat-es were taken 
as representing the teiras on which those 
firms should have made fresh contract then 
these rates could only be adopted if they 
were more favourable than the rates estimat¬ 
ed to prevail at the time of performance. As 
a matter of fact they are less favourable 
and the Official Receiver has allowed the 
creditors to enhance damages on the theory 
that they could have made fresh contracts on 
the dates of rescission not at their own risk, 
but at the risk of the insolveuts’ estate—and 
that too without any evidence that the re¬ 
scinding creditors did, as a matter of fact, re-sell 
at those rates. Again David Sassoon areallowed 
no damages because they did not rescind. I 
have already shown that is not the law—and it 
is not reasonable that a creditor who treats 
the insolvent with forbearance should be put 
in a worse position than one who assumes a 
hostile attitude and cancels his contract. 

The question in regard to the June to 
December shipment is perfectly simple, for 
it is admitted that by June the market had 
risen above the contract rate. It rose 
steadily and was still rising in August when 
the Official Receiver was making his valua- 
^ion. As to the shipments delivered before 


August 19th there was no loss—and as to 
the future shipments there was no prospect 
of loss for any reasonable estimate of these 
future rates would have been considerably 
in excess of the contract rates. As to the 
June to December shipments, therefore, there 
is nob a shadow of a case for damages. 

As to Rallis and Finlays contracts of the 
January to March shipments it is urged 
that they are not entitled to damages on 
these because they were nob justified in re¬ 
scinding on the 12th January. I find, 
however, that neither the insolvent nor the 
interim Receivers who had been empowered 
to carry on the business took delivery of 
goods from Grahams according to their notice 
of the 11th January. 1 think, therefore, 
that Rallis and Finlays were justified in 
concluding that the insolvent was unable to 
perform his contracts. They are entitled to 
damages on these contracts. The Official 
Receiver has assessed these damages according 
to the rates of the 12bh and lyth January. 
On what principle I cannot conceive un¬ 
less it be that those rates are better than the 
rates of the due dates. As to this the 
Official Receiver should ascertain on what 
dates these shipments arrived and assessed 
damages according to the rates of these 
dates subject to abatemeut as already ex¬ 
plained. 

The result is that Appeals Nos. 2 and 4 are 
dismissed and in Appeal No. 5 the order is 
modified. 

No order as to costs. 

Order varied. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 248 of 1910. 

October 13, 1911. 

Present'. —Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 

SATAM RAMAMOORTHI DHORA 

AND OTHERS — PLAINTIFFS — APPELLANTS 

versus 

The SECRETARY of STATE for INDIA 

IN COUNCIL REPRESENTED BY THB 

COLLECTOR OF VIZAGAPATAM— 
Dbeendant—Respondent. 

Estoppelty judgment—Judgment in personam —Ail 
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necessary parties Utiyating —JVo collusion —Elective 
against all—Civil Procedure Code (Act XIV of 18S2^, 
g. 13 — Not eahaustive on estoppel by judgment. 

If all who havo a right to appear ancl bo lieaid in a 
cause have been duly made parties, tho judgment 
establishes a perfect and complete right against all 
as much as would a conveyance of a joint estate by 
all the parties interested. Judgment in an action 
strictly in personam indeed binds third persons in tliat 
way: all that is necessary is that all those who have the 
exclusive right to litigate the cause are proper parties 
to it, and that tho question should bo determined 
without collusion. 

Where the question relating to the ownership of a 
certain piece of land was one entirely between A. and 
B., and A. obtained judgment against B., a suit by If. 
against tho Secretary of State for a declaration that 
the land was not liable to assessment would not be 
maintainable for want of title in B. who was estopped 
by the judgment obtained by A. from averring that 
tho land belonged to him and not to A. 

Section 13 of the Code of Civil Procedure, 1882, 
does not cover all cases of estoppel by judgment. 

Second appeal from the decree of the 
Temporary Sub* Judge’s Court of Vizagapatam, 
in A. S. No. 362 of 1907, presented against 

that of the District Munsif of Chodavaram, 

in 0. S. No. 306 of 1903. 

Mr. P. Narayanamurthi., for the Appel¬ 
lants. 

Mr. S. Sicaminath'xn^ *^for the Respondent. 

JUDGMENT,—In the suit out of which 
this second appeal arises the plaintiffs prayed 
for a declaration that the defendant, the 
Secretary of State for India in Council, was 
not entitled to levy any assessment on 
certain lands which they claimed, as part 
of their Lingabhupalaram Agraharam. The 
defendants contended that the lands in ques¬ 
tion did not belong to the plaintiffs, that 
in Original Suit No. 588 of 1691 in the 
Chodavaram District Munsif’s Court, cne 
Xannigadu and Sonigadu sued the present 
plaintiffs for a declaration that the lands 
belonged to them as Barikis (i f., village 
watchmen) and obtained a decree which was 
affirmed on appeal and second appeal, that 
subsequently they instituted another suit 
under the Madras Regulation VI of 1831 in 
the Revenue Court for the recovery of the lands 
audit was decided that they were entitled to 
the assessment of the lands from the present 
plaintiffs, that the plaintiffs could not, there¬ 
fore, now be permitted to claim the lands as 
their own and that there is no cause of 
action for the suit. Both the lower Courts 
dismissed the plaintiffs* suit, holding that 
the question of the plaintiffs’ title to land 


comprised in Original Suit No. 588 of 1891 is 
res judicata. The plaintiffs alleged that that 
suit did not comprise the whole of the lands 
included in the present suit. But we must 
accept the findings of the lower Courts that 
the lands in both the suits are the same. 

We are of opinion that the plaintiffs have 
no cause of action which would entitle them 
to maintain the suit. The laud admittedly 
belongs either to them or to the Barikis. 
The dispute between them was .settled in 
Original Suit No. 5S8 of 1891 and the Barikis 
subsequently obtained in the Revenue Court 
a decree for such possession of the land as 
they were entitled to. The suit for declara¬ 
tion that the land is not liable to assessment 
can be instituted only by the person entitled 
to it as owner. It is contended tliat the 
plaintiffs are entitled to prove in this suit 
that tlie land belongs to them and not to the 
Barikis, and that decision in Original Suit 
No. 588 of 1891 cannot be relied on by the 
defendant as he was not a party to that 
suit. This, in our opinion, is an entirely 
untenable proposition. It is not contended 
that the plaintiffs would have any cause of 
action unless the land belonged to them as part 
of their Agraharam. The question relating 
to the ownership of the land was one 
entirely between the plaintiffs and the Barikis; 
and Barikis having obtained judgment against 
the plaintiffs, third parties having no interest 
in the land at the time of the litigation 
cannot dispute the settlement of the dispute 
between them as to title; and it appears to us 
to be equally true that neither of tho parties to 
the litigation can be permitted to aver as 
against third persons in the like position that 
the land belongs to himself and not to his 
opponent in the litigation. Suppose there is 
a dispute between A., and S, as to which of 
them is the owner of a zemindari^ 
and it is decided in favour of A. 
Can B. be permitted to sue each of the ryots 
of the zemiWan for renton the ground that 
the eemt«dart belongs to himself and not to 
A.? It seems to us that, undoubtedly, he can¬ 
not* see our judgment in Second Appeal No. 
574 of 1909. Again could B. be permitted to 
institute a suit against Government for a 
declaration that it is not entitled to levy 
water-cess under Act VII of 1865 on certain 
lands in the zemindari, and claim to prove 
therein that the zemindari belongs to himself 
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andDotto ^.?^ The answer mnst be in the 

negative. In Bigelow on Estoppel, fifth Edi¬ 
tion, Page^44, the learned author observes as 
follows:— Littleton says; Where a man is 
outlawed upon an action of debt or trespass, 
or upon any other action or indictment, the 
tenant or the defendant may show the whole 
matter of record and the outlawry, and 
demand judgment it he (the defendant or 
plaintiff; shall be answered." Lastly Lord 
Coke says; Where the record of the estoppel 
doth inn to the disability or legitimation of 
the person there all strangers shall take 
benefit of that record: as outlawry, excom- 

mencement, profession,attainderofprmmunire 

or felony, etc., bastardy, mulierty, and shall 
conclude the party though they may he 
strangers to the record. But of a record 

J * A * of the person, quality 

or addition no stranger shall take advantage 

because he shall not be bound by it.’ This 

principle is not confined to actions in rem as 

stated by the learned author already referred 
to. If all who have a right to appear and 
be heard in a cause have been duly made 
parties, the judgment establishes a perfect 

and complete right against alias much as 
would a conveyance of a jont estate by all 

the parties interested. Judgment in an action 
strictly in personam indeed binds third 

personsin that way; all that is necessary is 
that all those wno have the e.xclueive right 
to li igate the cause are proper paities 
to if, and that the question should be 
determined without collusion. Judgment that 
^.18 debtor of B. is an example. 

Indeed, (he difference between judgments i'k 

rein and judgments in personam in our land 
asregaids their effect, appears at bottom to 
be only a difference of degree” (see page 48) 
Again he observes: “Third persons cannot 
object when those who have the exclusive 
right to settle a question have done so without 
fraud upon them: in the absenceof fraud upon 
them, those (not being privies) who are not, 
or irom want of interest might not be* 
parties, have no concern with the judgment’ 
and cannot attack it even for supposed want 
of junediotioD, or for fraud upon others” 
(See page 161). 

The question does not depend upon the 
application of the doctrine of res jwlicala 
between the parties as expounded in sec¬ 
tion 13 of the Civil Procedure Code. That 
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section does not cover all cases of estoppel 
by judgment. We must hold that the 
Plaintiffs cannot be permitted to prove that 
they are the owners of the land in question. 
Ihey have, therefore, no cause of action. 

Mr. Narayanamurthi, who appears for the 
plaintiffs, asks whether if the decision in 

Original Suit No. 58^ of 1891 had been in 
favour of the plaintiffs, IheGovernment would 
be bound to regard the land as exempt from 
revenue. The answer is that Government 
would not be entitled to question title to the 
land as against the Barikis, but would be 
entitled to say that the land is not exempt 
from the payment of assessment. That is 
a question which could not be finally decided 
between the plaintiffs and the Barikis. 

In the result we dismiss the second appeal 
with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 872 op 1912. 

April 17, 1913. 

Present-. —Mr. Justice Ryves and 
Mr. Justice Lyle. 

MOTI BEGUM— Defendant—Appellant 

versus 

HAR PRASAD and another—Plaintiffs_ 

Respondents. 

mortgage-deed must 
iotTofsat:^ "mustagharak- ^Hefner imply 

dppi! I mortgage, the mortgage, 

deed, read as a whole, should indicate, that the parties 

payment!'''^ property be sold in default of 

do?n^ ".f “mustagharak" alone 

Tr '‘n imply a power of sale. 

Khan, A. W. N. (18^4) 57, referred to. 

Second appeal from the decision of the 
Additional Judge of Saharanpur, dated 28th 
December 1911. 

lant'’^ W, for the Appel- 

Mr. B O’Conor (with him Mr. A. 
Haider), for the Respondents. 

JUDGMENT.—Saiyid Hasan executed on 
e th February 1892 an ikramama in 
avDur of his wife Moti Begam, whereby he 
roade his immoveable property security for 
the payment of her dower debt. 
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On the 4th May 1833, he executed a simple 
mortgage of the same property in favour of 
one Ram Chandar. The assignee of Ram 
Chandar is the plaintiff, and he sues for 
sale on foot of the mortgage of 1893. 

Moti Begam who is in possession defends 
the suit, setting up, infer ali>i, her priority 
under the ikramama of 1892 which she 
contends is in effect a prior mortgage in 
her favour. She alleges that on the death 
of her husband she took possession of the 
property with the consent of his heirs, and 
that on 5th August 1910 these heirs executed 
a second deed of mortgage acknowledging 
and renewing the terms of the document 
of 1892. The execution of this second mort¬ 
gage, she contends, keeps alive the original 
ikrarnavia. 

The lower Courts have found that the 
document of 1892 does not create a mortgage 
but merely a “charge” that on 5th August 
1910 any claim founded on this document 
was barred by limitation and that the 
document of 5th August 1910 is, therefore, 
ineffectual as against the mortgage of 1893, 
They, therefore, decreed the suit. 

Moti Begam comes here in second appeal 
contending that the document of 1892 is a 
simple mortgage and that as she could, had 
she sued on it, have been entitled to the 
benefit of section 31 of the Limitation Act, 
the debt was not time-barred on 5th August 
1910 the date of the execution of the second 
document. The learned Counsel for the 
respondent meets his argument with the 
plea that it is immaterial whether the docu¬ 
ment of 1892 creates a charge or a mortgage 
because on 5th August 1910 the document 
of 1892 was in either case time barred. H« 
contends that the effect of section 31 is 
not to extend the period of limitaMon but 
to permit as a matter of indulgence persons 
who hold documents which have become 
time-barred to sue on them nevertheless, 
since the decision of the Privy Council, 
a simple mortgage is time-barred after 
12 years. It is true that under section 31 
the mortgagee is allowed to sue on it but 
it is nevertheless time-barred for all other 
purposes. 

The wording of section 19 must be care¬ 
fully noted. It lays down that “where 
before the expiration of the period pres¬ 
cribed for a suit..., an acknowledgment of 
Ui^bility.has been made etc.” Now if 


the document of 1892 is a simple mortgage 
Moti Begam could certainly have sued to 
enforce her rights upon it on 5th August 
1910, and it, therefore, appears to us, that 
the acknowledgment embodied in the docu¬ 
ment of that date was made before the 
expiration of the period prescribed for a 
suit on that deed if it was a simple mortgage. 
We have, therefore, to decide the second 
point raised, viz., “whether the document 
in question constitutes a simple mortgage 
or merely a oliarge.” The two rulings 
chiefly relied on by the appellant are: — 
Kishaii Lai v. Qanga Ham (1) and Todar 
V. Aytih Khan (2). The latter ruling follows 
the previous one, the facts being similar 
in both cases. The appellants’ contention 
is practically this that where the words 

arh and mustagkarak" are used the docu¬ 
ment in which they occur must be held 
to be a simple mortgage, no matter what 
its otlier terms and conditions may be. 
We do not find that the rulings go as far 
as this. 

One p:ige 38 of 13 Allahabad the following 
passage from a previous ruling is quoted 
with approval and lays down “What we 
have to see is, not what is the necessary 
and logicil effect of the definition of simple 

mortgage and charge.but what was the 

intention of the parties...when they wrote 
the deed.” 

Then again on page 41: — 

“Looking at the document as a whole 

and considering the meanings.of the terms 

employed, viz., arh and muatagharak, I have 
no doubt whatever that it was intended 
to effect a mortgage without possession 
. . . . and I think it did effect such 

mortgage.” The purport of the ruling, in 
our opinion, is this that the question of 
whether a document is or is not a mortgage 
must be decided in each case with reference 
to the terras of the document itself. That 
a document may be a mortgage-deed even 
though there is no express provision to 
the effect that the mortgage money may 
be recovered by the sale of the mortgaged 
property and that the power of sale may 
be implied and should, speaking generally, 
be inferred from the use of the terras arh 
and muatagharak, but that it is the inten- 

(1) 13 A. 28; A. W. N. (1890) 216. 

(2) A. W. N. (189i) 67. 
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tion of the parties that should be looked 
to. We certaialy do mot consider that the 
ruling lays down that wherever the words 
arh And mustagharak are used the intention 
of realising the money due by sale of the 
property concerned mud be presumed. 
What we have to see is whether in view 
of the other terms of the document and 
the intention of the parties they do imply 
it. 

Now the terms of the document with 
which we are now concerned are wholly 
different from those of the documents in 
suit in the rulings quoted above. To these 
documents the agreements were in sub* 
stance nothing but simple mortgages except 
for the fact that there was no express 
provision for sale. In 13 Allahabad the whole 
document is set out on page 29. There is 
an express proviso to re-pay the money 
borrowed and the document was executed to 
cover an ordinary loan. In Todar v. Ayub 
Khan (2) the case is not so clear and 
there is no express promise to pay 
the money but the document is executed 
to cover an ordinary loan. Now in the 
present case the words of the document 
are wholly different, the executant merely 
recites that he owes his wife a certain 
sura by way of dower and that for her 
satisfaction he has charged the amount 
on a certain property {makful wa must- 
agharak zamanat karke) and goes on to 
say that until the debt is paid he will not 
transfer the property and that when he 
does pay it the satisfaction of the debt will 
be entered on the back of this document 
There is nothing which expressly or im¬ 
pliedly denotes a power of sale beyond the 
bare use of the two words referred to 
above and the document ends lihaza 
yih chand kalma bataur tumnssuk bikaid ark 
$amanat ki likh dya. 

Now why is this expression used instead 
of the simple and ordinary word rahannama. 
Surely because the writer of the document 
did not contemplate the document bsing 
used as a mortgage-deed. It is difficult to 
see how a person wishing to create a mere 
charge as distingnished from mortgage {rakn) 
could do so without the use of the words Qrh 
and mustagharak or some such terms. 

There is nothing in the document to 
indicate that the parties ever intended that 


the property should be sold or ever con¬ 
templated that it should be sold. W^hat w'as 
intended, we think, was to provide a pro¬ 
perty which Moci Begum could always take 
possession of in lieu of dower. We think 
we may fairly assume that whit she 
eventually did was an indication of what it 
was intended that she should do, She 
never made any attempt to put the property 
to sale but she took possession of it in lieu 
of her dower-debt on her husband’s death. 
vVe are not prepared to follow the learned 
Vakil for the appellant when he argues that 
the use of the words arh and mustaghirak 
must always and necessarily imply a power of 
sale. We have before us another case, Masunfi 
Khatun v. Tahira Khatun (3), in which the 
same words are used although to sell the pro¬ 
perty would not only be contrary to the terms 
of the deed and the intention of the parties 
but would absolutely defeat the purpose for 
which the deed was executed. 

We dismiss the appeal with costs including 
fees on the higher scale. 

, , Appial dismitsed. 

(3) 19 Ini. Cas. 661 Infra. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 318 of 1912. 

February 20, 1913. 

Present :— Justice Sir Ralpli Benson Kt., and 
Mr. Justice Sundara Aiyar. 

M. RAJARAMA AITAR —Plaintiff— 

Appellant 

V6TSUS 

RAMASAMI AITAR and others— 
Defendants— Respondents. 

Trud^Charitable endowment^Whole income of 
property dedicated to charities ^Absolute dedication of 
property Absolute right*, meaning of—Trustee dispos* 
ing of office by Will. 

Whor© a docnment gav© th© whole of the iocoTue 
of certain property to trusts, reserving nothing 
for any other purpose, and provided that A. should 
conduct the charities ‘with absolute rights*; 

Held, (1) that the property was dedicated complete¬ 
ly to the trusts; 

(2) that the expression ‘with absolute rights* was 
intended only to provide that no one else should 
have any right of interference with il.'a manage- 
meot; 

(3) that the provision did not give .1. the oower to 
appoint a trustee by testament. 
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A trustee cannot legally dispose of his olTico bv 
Will; he has no rif^ht to affect the succession which 
must bo governed b}’ the usage of tlie trust or the law 
of the land. 

Second appeal from the decree of the 
Subordinate Judge of Kumbakonara, in 
A. S. No. 354 of 1910, preferred against that 
of the District M unaif of Kumbakonam, in 
0. S. No. 403 of 1909. 

Mr. Q. S. JiamQchanJra Aiyar, for the 
Appellant 

Messrs. P. P. Oanapathi Aiyar and K. 
V. Krishnasami Aiyar^ for the Respondents. 

JUDGMENT.—The 6rst contention raised 
in second appeal is tliat on the right con¬ 
struction of Exhibit B, the property out of 
which the trusts were to be performed was 
not absolutely dedicated to the trusts. Tho 
document gives the whole of the income 
of the property to the trusts and nothing 
ia reserved for any other purpose. It 
must, therefore, he held to have been 
dedicated completely to the trusts. The 
next contention ia tl.al (he provision in 
Exhibit B, that Mathura Amrnal should 
conduct (he charities “with absolute rights” 
gave her llie power to appoint a successor 
by testament. We cannot accept this 
argument The expression *with absolute 
rights’ was intended only to provide that 
no one else should have any right of 
interference widi Mathura AmmaTs manage¬ 
ment. According to the decided cases a 
trustee would be acting illegally in dis¬ 
posing of bis office by Will, because he 
has no right to affect the succession which 
must be governed by the usage of the 
trust or by the law of the land. The 
plaintiff, therefore, obtained no rights under 
Mathura AmmaTs Will. W© dismiss tl e 
appeal with costs. 

Appeal dismisted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1001 of 1912. 

April 17, 1913. 

Present: —Mr. Justice Ryves and Mr. Justice 

livle. 

MASUMA KHATUN and anotrer— 
Defendants—Appellants 

v^'rsKS 

TAIIIRA KHATUN— Plaintiff— 

ReSPONI'ENT. 

}(oyfgage — mortgnijc, essentials of — Co7istruct{on 
— “.Mukfiir’“mustagijrak,” incaniny of — Rcdenip- 
tioH — Coni'crsion of a suit for sale on sinii>lc mortgage 
into n suit far reenvenj of >nonrif rlwrgcd on immoreahlr 
propcrti/, ivlietber can he nllo'ccd in scroi}d appeal. 

()iu‘J. oxocuted a (lociuuoiit in 1S71 whereby be 

to 

ngreoil to |)ay one .band tier <lescendants a certain 
yearly allowance. He secured the allonanco on cer¬ 
tain zemindari property (makfnl or mustngharak knrkc) 
an<l agreed that if lie failed to pay it the annuitants 
might take possession of a portion of it siifbcient to 
give (hem the stipulated income. Tlio allowance 
not having been paid since ISsO, the plaintiffs sued 
for the whole amount due to them by sale of tho 
property contending that the above document was a 
simple mortgage: 

Held, (l)ttiat the document was not a.simple mort- 
gagf'; 

(2 It hat the wortls "uinkful and rot’ordinarily 

do imply a power of sale but whore the parties clearly 
did not coiitcmplato th.'* property being sokl those 
words did not imply such a power; 

(R) tliat it was an essential of a mortgage tliatit 
should he capable of roilomption; 

( tithata suit for sale of property on tho basis 
of a mortgage could not bo convorteil in socond 
appeal into a suit for recovery of money charged 
on inunoveable property. 

Cnipat liai V. ('hiuima n Rai, IG A. ]R9; A. W. N. 
(1.S94) 19, Chhtigan Lai v Rnpnhhni, 5 B. OS; Madvala 
V. lihngvnnta, 9 B. II. C. K. 200; referred to. 

Second appeal from the decision of 
Additional Judge, Moradabad, dated 1st June 
1912. 

Mr. Mohamed hiq Khan, for the Appel¬ 
lants. 

Mr. ..‘1. Hyder, for the Respondent. 

JUDGMENr.—This is a suit on a so'Called 
simple mortgage. The facts are fully stated 
in the judgments of the two lower Courts. It 
is sufficient to say that in 1871 Jawad Husain, 
defendant No. 1, executed the document in 
suit whereby he agreed to pay to one Amin 
Daulat and her descendants a certain yearly 
allowance. He secured the allowance on 
certain zemindari property (makful aur 
muUagharak karke) and agreed that if he 
failed to pay it the annuitants might take 
possession of a portion of it sufficient to give 
them the stipulated income. The allowance 
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has not been paid ein ce 1880. The plaintiffs 
DOW sue for the whole amount due to them 
by the sale of the property contending that 
the above document is a simple mortgage. 

The two lower Courts have found the 
document in suit to be a simple mortgage 
basing their decisions solely on the fact that 
the words makful aur mnstngharak are used 
and relying on the decision of Kisha 7 i Lai v. 
Oanga Ram (1). 

For the appellants it is contended that the 
above document is not a simple mortgage 
but merely constitutes a charge on the pro* 
perty. 

We have fully discussed the question in 
Our judgment [in Moti Begujn v. Sar Rrasad 

(2), and are of opinion that the ruling 
quoted above does not lay down that wherever 
the words maljul and rnustagharak are used, 
in spite of the other terms and conditions of 
the document, it must necessarily be held 
that it is a simple mortgage. No doubt, tlie 
use of these words ordinarily implies a power 
of sale but we do not think that in a case 
where the parties clearly did not contemplate 
the property being sold these words neces¬ 
sarily imply such a power. Now if we 
examine the terms of the document in suit 
we cannot see how it can possibly be held to 
be a simple mortgage. 

The document is nowhere described as a 
mortgage deed. On the contrary it is describ¬ 
ed in two places as an iqrarnama. 

Not only does the document not provide 
for the sale of the property but such a 
sale would defeat the whole purpose of the 
agreement. Amin Daulat and her descend¬ 
ants are declared entitled to a certain al¬ 
lowance which is secured on the property so 
that if default is made they can take pos¬ 
session of it or of a portion of it in order to 
pay themselves the amount due to them. 
Suppose Amin Daulat bad lived and sued, 
say after ten years, for the arrears of the 
allowance due to her and had put the pro¬ 
perty to sale the effect would be that her de¬ 
scendants would be deprived of their security. 
Again it is an essential of a mortgage in 
this country at any rate that it should 
he capable of redemption and we do not see 
how this so-called n)ortgage could ever he 
redeemed. It is true that every mortgage 

(1) 13 A. 28; A. W. N. (1890) 216. 

(2) 19 Ind. Cas. 658 ante. 


cannot be redeemed at any given time as laid 
down by the rulings quoted to us by the 
learned Vakil for the respondent but he has 
shown us no authority for the proposition 
that there can be a mortgage which can never 
be redeemed at all. 

The most that can be contended is that 
the document is an agreement which in the 
case of default may be converted into an 
usufructuary mortgage. Even in this view 
of the case the plaintiff could not sue for 
sale. 

Then we were pressed by the learned Counsel 
for the respondent that if we hold that 
ihe iqrarnama created a charge only on the 
property we should at least decree the claim 
for twelve years before suit under Article 
182 of the hrst Schedule of the Limitation 
Act, and reliance was placed on the decision 
of this Court in Gajpat Rii v. Ohimman Rai 
(8) and Ghhagan Lai v, Bapnbhai (4L We 
do not think that we can accede to this 
request at any rate at this stage of the 
litigation because to do so would involve 
a complete change in the frame of the 
suit and in the pleadings. 

As the suit was brought the only prayer 
was;— Rs. 1,320, the said amount of 
demand, which is due to the plaintiff, 
may be awarded with costs and future 
interest up to the date of realization or 
the hypothecated property or a sufiSoient 
part thereof may be sold by auction and 
the sale proceeds may be applied in pay¬ 
ment of the amount claimed by the plaint¬ 
iff, as mentioned above. Had the suit been 
brought on the allegation that the property 
was charged with an annuity, and that the 
plaintiffs were entitled to receive payment 
for the twelve years before suit it would 
virtually have been a suit first for a 
declaration that the property was charged 
with the payment of an annaity to the 
plaintiff and (2) for payment for so many 
years as was within law of limitation. It 
would have been open to the defendants 
to allege that if the charge ever existed 
it had ceased to be operative as having become 
barred by limitation and the first vital issue 
in the case would have been whether the 
charge still subsisted at the date of suit. 

(3) 16 A. 189; A. W. N. (189A) 19. 

( 4 ) 6 B. 68. 
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The plaintiffs would at hrst have to prove 
their title to the annuity before they 
nould receive anything: under it. Tlie case 
[Oajp'it Roi V. Ch imvian Rai (2)] merely 
followed the Bombay case. In both these 
cases the title of tlie plaintiff in the annuity 
had been finally settled between the parties 
or their predecessors and the only question 
for the Court to decide was how much 
was payable having regard to the law of 
limitation. The present case is much 
more like Madvala v, Bhagvinta (5). Tl>at 
case was cited with approval in Chhagan Lai 
V. Rapiibhai (4). 

Tlie property has changed hands and we 
cannot assume, especially against transferees, 
that the annuity is still payable, seeing that 
the last payment, even alleged, was 
twenty-nine years before «uit. 

For these reasons we think the plaintiff’s 
suit must fail. 

We, therefore, set aside the decrees of 
b)th Courts and dismis.s the plaintiff’s suit 
with costs in all Courts which in this Court 
include fees on the higher scale. 

Appeal allowed. 

(6) 0 B. H. C. H. 200. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 463 of 1910. 

October 19, 1911. 

Present-. —Justice Sir Ralph Benson, Kt., and 
Mr. Justice Abdur Rahim. 

MANI alias NAGAPPAN Minor by next 
FRIEND PALAYAM SUBBARAYAR — 

1st Defendant—Appeliant 

versus 

SUBBARAYAR— Plaintiff—Respondent. 

iitTifiu f>aio— Adoption hy widow under authority of 
son’s IFill—Consent of Bapinda—Xearcst sapiiidas at 
the time of adoption objectiny—Adoption invalid—-Con- 
tent given withdraivn. 

In the case of adoption by a Hindu widow, a con¬ 
sent provionsly obtained from a deceased snpinda 
cannot bo efficacious to validate the adoption, if it is 
nob approved by the persons who aro tho nearest 
snpindat at tho time tho adoption is actually made. 

An adoption made by a Hindu widow with tho 
authority of her deceased sou granted under a Will, 
but contoBtod by tho reversioners by suit, is not valid 
in law. 

Semhle. —If a sapinda who has given liis consent 
withdraws it afterwards, tho widow wouhl not bo 
entitled to act upon such consent. 


Second appeal from the decree of the 
District Court of Coimbatore, in .A. S. No. 
149 of 1909, presented again.st that of the 
District Munsif of Kollegal, in O S. No. 
113 of 1908. 

Mr. P. S. Ximswami Aiyar, Advocate- 
General, for the Appellant. 

Messrs. T. R. Krishuaswimy Aiyar and 
K. B. Ranganadhn Aiyar., for the Respond¬ 
ents. 

JUDGMENT.—The question in this case 
relates to the Hindu Law of adoption and 
is not covered by any reported decision or 
the authority of any text. It is this : 
whether an adoption which i.s made by a 
Hindu widow with Ihe authority of her 
son granted under a Will is valid. The 
learned Advoeate-Geiural who supports the 
adoption contends that the son while he 
was living, wa.s the nearest sapinda of his 
fatlier, and he having assented to the 
adoption being made it should be held to 
be valid, although after the son’s death 
the nearest snpi'ida at the time objected to the 
adoption. The only thing in the nature 
of authority which the Advocate-General 
is able to cite in favour of his proposition 
is the opinion of a Pundit of Vizagapatam 
reported in Sir Thomas Strange’s Hindu 
Law (Vol. I, page 80 and Vol. II, page 95). Ifc 
does not appear tliat this opinion formed 
the basis of decision in any case, and all 
that Sir Thomas Strange says in connection 
with it is that it has been thought that 
adoption under such authority or sanction 
would be valid according to the principle 
of the Benares School. Tho Advocate- 
General has also drawn our attention to 
Sircar’fi Tagore Lectures on the Law of 
Adoption page 255, but the learned writer 
does not carry the matter any further than 
as resting upon the opinion of the Pundit 
in question. 

On the other liand, all the decided cases 
brought to our notice, in which an adoption 
made with the assent of sapindas has been 
upheld, were cases in which the sapindas^ 
who were competent to express any opinion 
on the matter and authorised or assented 
to the adoption were living at tlie time of 
the adoption. No case has been brought to 
our notice in which the authority given by 
a deceased sapinda who while living was 
the one most competent to decide upon tbo 
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propriety or otherwiso of tb© (Vdoption being 
made was held to be sufficient to authorise 
an adoption made after his death iu dis¬ 
regard of the adoption of the nearest sapin- 
who weie living at the date of opinion 
and had not joined the deceased sapinda in 
giving the authoiify. The question is, should 
■we be justified in extending the rule regard¬ 
ing adoptions with the assent of iapindaa to 
a case like this. It is not quite easy 
to ascertain the exact principle on which the 
necessity or sufficiency of the assent of supni- 
rfos IS based. The leading authority on the 
subject is the Ramnad case, Collector of 
Madura v. Moottoo Ramalinga Sathu^ 
pathy (1). In that case their Lord¬ 
ships seem to draw a distinction between 
the case of an adoption in an undivided 
family and that in a divided familv. In 
a case of the former class the Judicial' Com¬ 
mittee seem to be of opinion that the undivided 
male members ought to be consulted both 
because they are the natural protectors and 
guardians of the widow, and because their 
interest in the family property would bo 
affected by the adoption, while iu the latter 
case they seem inclined to lay more emphasis 
on the presumed incapacity of a widow in 
the eye of Hindu Law to judge for herself 
rather than on the fact that the presump¬ 
tive or reversionary right of the saphtdas 
would be defeated by the adoption. They have 
made it clear in that case, as explained in 
the latter case in \ ellanht Venkata Krishna 
Rao V. Venkatarama Lakshmi (2) that the 
assent to be given must be in the nature 
of a decision of a family Council on the 
propriety or expediency of the adoption. 
Having regard to the difficulty that would 
arise in the working of the law, if the 
assent of all the kinsmen however remote 
were deemed to be necessary, it has been 
held [See Subrakmanyam V. Venkamma {3)1 
that the principle of the decisions of the 
Privy Council would be satisfied if the 
consent of the nearest sapindas^ even if 
there is only one such, be obtained. Bat it 
cannot be said to have been in the con¬ 
templation of the learned Judges, who held 
so that the consent of the nearest sapinda 

would be sufficient even if at the time of 

(1) 12 M. I. A. 397 at p. 442; 10 W. E. (p. C.) 17- 

1 B. b. K. (P- C.) 1; 20 Eog. Kep. 389. * 

(2) 1 il. 174; 4 I. A. 1; 26 W. E. 21 (P. C.) 
t3}26M, 627atp. 635. 


adoption that sapinda is no longer living, and 
tlie person who is the nearest sapinda at 
the time does not consent to the adoption. 
It rnust, we think, be conceded that, if a 
sapinda who has even given his consent 
withdraws it, afterwards the widow would 
not be entitled to act upon such consent and 
it seems to us to be unreasonable to hold that 
a consent once given should become irrevoc¬ 
able by tlie death of tho sapinda giving the 
oonsent, so as to override the opinion of the 
sapindas who subsequenMy became entitled 
to be heard. But it is contended that, if 
the anthority is acted upon within a reason¬ 
able time, thac ought to be sufficient to 
obviate the necessity of obtaining the 
consent of the sapindas living at the date 
of adoption. No doubt, it may not be 
necessary that the consent should be given 
actually at the time the adoption is made, 
but it seems tj us that at any rate a consent 
previously obtained from a deceased sapinda 
cannot be efficacious to validate an adoption 
which is not approved by the persons who 
are the nearest 5 at the time the 
adoption is actually made. We think the 
decree of the lower Courts is correct and 
dismiss the second appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execokon FiRsr Appeal No. 43 of 1913. 

April 29, 1913. 

Present" —Mr. Justice Banerji and 
Mr. Justice Ryves. 

TODARMAL and OTHER.S—JuOOifENT-DEBTORS 

—Appellants 

versus 

Musammat PHOOLA KUAR-Decbee- 
HOLDER—Respondent. 

J^^^xtntionAct(IZof\m),8ch.I, Art. lS2-Step- 
^n.axd of execution-Application to have decree transfer¬ 
red to another Court for execution. 

An application for transfer of a decree to another 
ourt for execution is a step-in-aid of exeention with¬ 
in the meaning of Article 182 of the Limitation Act. 

thundraXath Qossamiy.Qurroo Prosunno Qhose, 22 
L. 3/5, referred to. 

Execution first appeal from the decision of 
the Subordinate Judge of Shahjahanpur, 
dated 12th September 1912. 

Mr. Qovind Proshad^ for the Appellants. 
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VAIDINADIER r. KBI8HNASAWMT ITER. 

Mr. Sital Froshad Ohose, for the Respoud- 
ent. 

JUDGMENT.—This appeal arises out of 
an application for the execntion of a decree 
and the question to be determined is 
■whether the application is time-barred. 
A preliminary decree for sale was passed on 
the Ist of September 1897 and it was made 
absolute on the 17th of November, 1900. 
The last application for execution admittedly 
within time was made on the 11th of May 
1906. On the 2Qd of September 1908 the 
decree-holder applied to the Court at 
Bareilly which had passed the decree to 
transfer it for execution to the Court at 
Shahjahanpur. This application was made 
under section 223 of the Code of Civil Pro¬ 
cedure of 1882. The certiOcate asked for 
was granted, and thereupon an application 
for execution was made in the Court at 
Shahjahanpur on the 8th of February 1910. 
It is this application which the appellants 
contend is time-barred. The Court below 
has held against the appellants and in our 
judgment its decision is right. The present 
application for execution would be within 
time if the application of 5th September 
1908 was one to take a step-in-aid of execu¬ 
tion within the meaning of Article 182 of 
Schedule I of the Limitation Act. No 
application for execution could be made in 
a District outside the jurisdiction of the 
Court which passed the decree unless 
that Court made an order transferring the 
decree for execution. An application for 
transfer of the decree is, therefore, an essential 
and necessary step preliminary to the making 
of an application for execution in a Court 
which is not the Court which passed the 
decree. Such an application is clearly an 
application to take a step-in-aid of execu¬ 
tion. This was so held by the Calcutta 
High Court in Chnndra hath Oossami v. 
Qurroo Frosunno Qhosts (1), and we agree 
with that ruling. We dismiss the appeal 
with costs including fees on the higher scale. 

Appeal dismissed. 

(1) 22 C. 37i. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 286 to 288 of 

1910. 

October 20, 1911. 

Fresent: — Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

V. VAIDINADIER — Defendant—Appel¬ 
lant 
versus 

In S. a. No. 286 of 1910. 

G. KRISHNASAMI ITER— Plaintiff- 

Respondent. 

In S. a. No. 287 ok 1910. 

TAITHI AN ATHIER— Plaintiff — 

Respondent. 

In S. a. No. 288 op 1910. 

VEN KATAR AM AlYER -Plaintiff- 

Respondent. 

^Inlicious piosecution—Burden of prooj ^Absence of 
reasonnhlc and prohnhle chhac, menning of — Cnrch's^tne/nt 
in decidin>j rcnsonnhlcncss nnd prohnlilHij, not inoUce — 
Both iiviUce and nbAcnce oj reasonable and pTobnllc 
rnusc must be proved—Recklessness about the truth or 
falsity of charye — ifulice. 

Ill .'i suit for malicious piosecutioii it does not rest 
on tho defendant to sliow that there ivas roasonablo 
and probable cause, but it is for tho plaintiff to proro 
its absence. 

Reasonable ami probable cause means reasonable 
grounds for believing that the plaintiff was guilty of 
the offence charged, and not reasonable grounds for 
coming to tho conclusion that the Court would con¬ 
vict him of it. 

Carelessness on the part of tho defendant in decid¬ 
ing whether there was reasonable and probable cause 
would not amount to malice, and both malice and 
absence of reasonable and probable cause have to bo 
proved. 

If a man has been reckless, whether tho charge bo 
true or false, that might amount to malice, but 
recklessness in coming to tho conclusion that there 
was reasonable and probable cause would not. 

Second appeals from the decrees of the 
Subordinate Judge’s Court of Kumbakonara, 
in A. S. Nob. 540, 541 and 542 of 1909, 
preferred against that of the District Munsif 
of Mannargudi, in 0. S. Nos. 59, 60, 64 of 
1908, respectively. 

Mr. 0. S. Ramachendra Aiyar, for the 
Appellant. 

Mr. T. R. Venkatrama Sastri, for the 
Respondent. 

JUDGMENT.— The judgment of the 
lower Appellate Court is unsatisfactory. 
The suit in each of the three second appeals 
was for damages for malicions prosecution. 
The defendant charged the plaintiff in each 
of the suits with abetting the offence of 
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assault coiuraitted by cartaiii othar parsoos. 
He says that each of the plaintiffs used—cer¬ 
tain language which showed that he was 
guilty of abetment. The complaint ae^ainst 
the three plaintiffs was dismissed. The 
Subordinate Judge has not recorded a dnding 
on the question whether, as a matter of 
fact, the language imputed to the plaintiff 
in each suit was used by him or not. But 
he says that assuming he did so, there was 
no reasonable and probable cause for the 
charge of abetment against him. In arriv¬ 
ing at this finding the Subordinate Judge 

has apparently thrown the onus on the de¬ 
fendant. He observes: “Taking the defence 

evidence at its best, it makes out no further 

than the use of the expressions set forth at 
the outset, by the respective appellants. 
From this it is sought to be shown that they 
became accessories after the fact.” It was 
not on the defendant to show that there was 
reasonable and probable cause in a suit for 
malicious prosecution but on the plaintiff to 
prove its absence. We may also observe 
that the Subordinate Judge seems to have 
misunderstood what would constitute reason¬ 
able and probable cause; for he says that 
the degree of caution expected of a man 
who wants to set the criminal law in motion 
is that he should reflect like a man of 
ordinary prudence what chances there were 
of conviction against the person whom he 
accuses and how far his conduct would 
amount to an offence. It was quite an 
elementary rule of law that defendant had 
to remember in this case and not so difficult 
as to be solved by lawyers. Every man is 
supposed to know the law, and that no man 
would be an abettor unless he had actually 
instigated the offence is a matter that must 
be universally known.” This cannot be 
accepted as correct. All that the defendant 
had to be satisfied about was that there was 
reasonable and probable cause for the charge 
t.e., reasonable grounds for believing that 
the plaintiff was guilty of abetment and not 
reasonable grounds for coming to the con¬ 
clusion that the Court would convict him of 
it. Whether the use of the particular langu¬ 
age by the plaintiff in each suit in the 
circumstances in which it was uttered 
(assuming that the language was used) 
would amount to reasonable and probable 
cause for believing that they were guilty of 


abetment is a question that must be left to 
the lower Appellate Court to decide. 

Again with respect to the question of 
malice the Subordinate Judge observes; “He 
UJie defendant) did not stop to, consider 
what each of the appellants did to contribute 
to the offence and what proof he had of it. 
tils action in having included the appellants 
in e criminal charge has, in my view, been 
on the whole reckless and not sustained by 
reasona e grounds. Now carelessness on 
e part of the defendant in deciding whether 
ore was reasonable and probable cause 
would not amount to malice, and both malice 
and absence of reasonable and probable cause 
had to be proyed. It has, no doubt, beeu 

^ a man has been reckless 

whether the charge be true or false, that 
piig amount to malice but not recklessness 
coming to tlie conclusion that there was 
reasonable and probable cause. We must, 
therefore, reverse the decree of the lower 

Court and remand the appeals to 
1 or resh diaposaK The c^sta of these 
second appeals will abide the result. 

Appeals remande l. 


^ HIGH COURT. 

JoECOND Civil Appeal No. 1164 ok 1912. 

April 29. 1918. 

Rafiqae. 

RAMNANDAN SINGH—PLAfNTiFP- 

Appellant 

versus 

Maharayi PARBHG NARAIN SINGH- 
j . pEfeNpANT—R espondent. 

Med ?n or Revenue Court-Co/npromise 

iel L (0 have the compromise 

declared invalid on ground of fraud. ^ 

a suit OXClU. 

the ffrotind nf / ^ Court, declared invalid oa 

S d of fraud is cognizable by the Civil Court. 

<3 appeal from the decision of the 

‘wUD-Judge of Jaunpore. 

Mr. Haribans Sahai, for the Appellant. 

Mr Parmeshwor Dyal (for the Hon’ble Mr. 

Respondent. 

QMENT.—It appears that in a salt 
for arrears of rent brought by the defendant 
respondent against the plaintiff-appellant 

daring the Iatter*s minority a 

compromise was filed on hie bshalf by hia 
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grandfather, Hargobind Singh. The plaint¬ 
iff-appellant now seeks to have that cora- 
proraise declared invalid. The present appeal 
arises out of the suit brought by the plaintiff, 
appellant, for that purpose. The claim was 
resisted on the ground among others that 
a Civil Court could not determine the 
character of a compromise filed in a suit, 
exclusively triable by a Revenue Court. The 
learned Muneif in whose Court the present 
suit was filed dismissed the claim holding 
that the allegation of the plaintiff-appellant 
that the latter’s grandfather had fraudulently 
entered into a compromise with the defend¬ 
ant respondent had not been established. 
On appeal the learned Subordinate Judge 
aflfirmed the decree of the fir.st Court on 
the ground that apart from other considera¬ 
tions the mere fact that the compromise 
was entered into in the Revenue Court in a 
suit exclusively triable by it the present 
claim was not cognizable by the Civil Court. 
The plaintiff has come up in second appeal 
to this Court. He contends that the two cases 
relied on by the learned Subordinate Judge 
have been misread by him. Those cases lay 
down that a Civil Court can entertain a suit 
of the present nature where the compromise 
is sought to be set aside on the ground of 
fraud. I think that the contention of the 
appellant is correct. The learned Sub¬ 
ordinate Judge ought to have discussed the 
question whether the compromise in ques¬ 
tion was tainted with fraud before deciding 
the point whether the suit was cognizable 
by the Civil Court or not, I allow the 
appeal, set aside the decree of the lower 
Appellate Court and remand the case to that 
Court for decision according to law. Coats 
here and hitherto will abide the event. The 
costs in this Court will include fees on the 
higher scale. 

Appeal allowed. 


mi 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1201 o? 1910 

January 29, 1918. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

The SECRETARY' of STATE for INDIA 

REPRESENTED LY ThE COLLECTOR OF 

GODAVARI —Defendant—Appellant 

versus 

The rajah of PITTAPUR—Plaintiff- 

Respondent. 

Village Service lunms Act (II of 189 0, ss. 11, 18— 
Enfranchisements of inanis—I’attuhs—rent land to 
belocaliscd for i'npositionifqnUrent—.Vho tolocalise 
—Zeiuiiular not bound —Pattah cannot be forced on 
zemimlar — Regulatioii XKlX of 1903, s. 9— Evi¬ 
dence Act (I of 1872^, S. lOG—Sy’CcmZ knotolcdgc. 

Tlio village service Inams are enfrancliised and 
pnttahs are issued for the henolit of the Inaindars. If 
they do not accept tlie same, the proper course for 
the Crovorrunent to follow is to resiuno those lands 
if they desire to do so. Tltey cannot force tlic pattahs 
on the zemindar 

Before iinpo.sing the ejuit rent tlie iJovcrninent 
should localise the lands. His not open to tlienr to 
toll the zeardtifur that lie must be in [lossessiorj of 
these lauds, thougli they cannot now be identified. 

In tho absence of a statutory obligation on the 
crwjndar to see that tlm karnam keeps a register of 
tho service inaars for their localisation or to keep one 
himself, tho presumption of sjrecial knowledge within 
tho meaning of section lOG of tho Evidence Act on 
the part of the zcainnfnr, or lus predecessor cannot 
bo sustained. 

Second appeal from the decrees of the 
Subordinate Judge of Cocanada, in A. S. Nos. 
56 and 67, otc., against those of the District 
Munsif of Cocanada in O. S. Nos. 157 to 
165 and 516 to 525 and of the District 
iluDsif of Peddapur, in 0. S. No. 2 of 1909. 

Mr. F. H. M. Corbett, Advocate-General, 
for the Appellant. 

Messrs. S. Srinivasa Iyengar and S. Q. 
Srinivasaraghava Iyengar, iot the Respondent. 

JUDGMENT. 

Sankaran Nair, J. —The finding in this 
case is that prior to the permanent settle¬ 
ment of 1802 in certain villages in the 
zemindari of Pittapur there were kopu 
service inams. 

Those inams were not granted to the 
zemindar. The reversion, therefore, vested in 
the Government. The inamdars, whoever 
they were, have ceased to perform the 
services which they are bound to perform 
and the inam lands themselves as such have 
disappeared, that is to say, the Government 
are not able to identify them or localise them. 
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Acting on the view that they are now held 
by i\\Q zemindar jeroyati lande the Govern¬ 
ment Officials have enfranchisd the innms 
in favour of the and issued pa/fu/is 

in his name 6xing an annual quit rent. The 
zemind'ir has refused to receive paftahs on 
the ground that he is not in possession of 
the inams and that he is not bound to receive 
any pitUihs from the Government for them. 

Then the question is whether the zemindar 
is bound to accept the pattahs 6xing the 
annual quit rent. There is no doubt that 
these service inams belonged to the holders 
thereof and not to the zemindar. The persons, 
therefore, entitled to receive the pattahs 
on enfranchisement are those inamdars. If 
they refused to receive pattahs, the Govern- 
meat are entitled to resume those lands. 
It is contended by the Advocate-General 
that the .Vfirna?^^ of the villages were bound to 
keep proper accounts giving all necessary in¬ 
formation about the inams, that the zemindar 
is invested with powers of control over such 
karnams and that if he failed to carry out 
the duty imposed upon him by the statute, 
the Government ought not to suffer thereby 
and the zemindar must take the consequences 
i. pay the quit rent on the tnams which 
the inamdars of the lands are bound to pay. 
It is to be observed that the zemindar is 
not the owner of these inams. He had no 
title to them. Again sections 11 and 18 of 
the Madras Act II of 1594 show that the 
inams are to be enfranchised in favour of the 
holders of those lands, and it was the duty 
of the zemindar to recover the quit rent 
from the holders of such lands and such 
quit rent is stated by section 18 to be the 
first charge upon the lands in respect of 
which it is leviable. It is necessary, there¬ 
fore, for the Government before imposing the 
quit rent to localise the lands. It is not 
open to them to tell the zemindar that he 
must be in possession of these lands, though 
they cannot now be identified, and that he 
must receive pattahs for the same. The 
inams are enfranchised and pattahs are issued 
for the benefit of the inamdars. If they do 
not accept the same, the proper course for 
the Government to follow is to resume these 
lands if they desire to do so. They cannot 
force the pattahs on a person who is un¬ 
willing to receive them. I am, therefcre, of 
opinion that the Subordinate Judge is right. 


I would dismiss the second appeal with 
costs. 

Oldfield, J.— I concur in my learned 
colleague’s conclusion that the zemindar's 
connection with these mams has always been 
limited to his collection of the quit rent on 
them for Government as its agent and in¬ 
cludes nothing enabling Government lo 
insist on his accepting title deeds for them 
on terms of which he does not approve. I 
desire to deal only with the argument of 
the learned Advocate-General that the con¬ 
sent of the zemindar or person in possession 
to the terms of enfranchisement nob being 
obtainable, Government must not be the 
loser owing to its inability to localise the 
land, of which the inams consist. He in 
fact contended, with reference to section 106 
of the Evidence Act, that the zemindar was 
bound to prove where the land was, and that 
it was not in his enjoyment. 

The special knowledge referred to in that 
section cannot be imputed to the zemindar 
on the ground that he has or had any title 
to these inams, since, as ray learned colleague 
has pointed out, he was never invested with 
them. The contention is that the knowledge 
in question must be presumed, because of the 
zemindar's duty to appoint Karnams under 
section 9 Regulation XXIX of 1802. But 
neither these enactments nor others, to 
which we have been referred, impose on the 
zemindar an obligation to see that the 
harnam keeps suoh a register or to keep 
one himself, if he does not desire to do so in 
his own interest. In the absence of such 
obligation the presumption of special know¬ 
ledge on the part of the zemindar plaintiff, 
or his predecessors cannot be sustained. 

I concur in the dismissal of the second 
appeal with coats. 

Appeal dismissed. 
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0HIM4N LAL V. HARI CHAND. 

PRIVY COUNCIL. 

Appeal p<iom tub Punjab Chief Court. 
Appeal No. 54 of 1912. 

Itay 2, 1913. 

Present: —Lord Shaw, Lord Moalton, 

Sir John Edge and Mr. Araeer All. 
CHIMAN LAL — Appellant 

versus 

HARI CHAND— Respondent. 

Cxkstom—Adoption -Agarival nanine o/ Zi’ni, Ftvnz*?- 
pore District-^llindu ly^w or cu!itoii\ — Une-i'iivocal <L.-- 
clarationand subsequent treatment—Case not satisfactory 
precedent, 

Tlio finding, that the Agarwal Banias of Zira, Fero/e- 
poro District, do not in matters of adoption follow 
the general rules of Iliiulu Law, aiul tliat hy tlio 
custom applicable to them an unequivocal declaration 
of adoption followed by subsequent treatment of the 
person as an adopted sou is sufiicioiit to constitute a 
Talid adoption, though conclusive between the parties, 
would not be a satisfactory precedent if in any 
future instance among other parties fullor evidence 
regarding the alleged custom of the Agarwal Banias 
of Zira should bo forthcoming. 

Appeal form a final judgment and decree 
passed by the Chief Court on review, dated 
April 6th, 19C8, affirming a judgment and 
decree of the Divisional Judge of Feroz^'pore, 
dated October 14th, 1904, which had affirmed 
a judgraent and decree of the District Judge 
of Ferozepore, dated March 23rd, 1903. 

PACTS.—One Jiwan Mai, hy caste Agar¬ 
wal Bania, turned the respondent out of the 
joint family business in August 1900. 
Thereupon the respondent filed a suit in the 
Court of the District Judge of Ferozepore in 
1901, claiming a declaration that he was the 
adopted son and lawful heir of the said 
Jiwan Mai who denied having ever adopted 
Hari Cband. The District Judge delivered 
bis judgment in March 1903 and held that 
there was “overwhelming evidence to prove 
that the defendant, Jiwan Mai, adopted Hari 
Chand, and treated him as a son continuously 
for many years.” Against this finding an 
appeal was preferred to the Divisional 
Judge’s Court which remanded the case 
under secbiuii 566, Civil Procedure Code, t) 
the lower Court for an inquiry into the 
question whether the parties were governed 
by Hindu Law or custom, and if by custom 
whether the adoption as alleged to have taken 
place was valid under the custom prevailing 
among tho Agarwal Banins of Zira. The 
report of the Commissioner having been 
Received the Divisional Judge held that 


“from the evidence produced by the parties 
it was proved beyond a shadow of doubt that 
as far as adoption was concerned the parties 
did nob follow Hindu Law but were governed 
hy custom and that the plaintiff wai adopted 
by the defendant as his son according to tlie 
custom prevailing among the Agarwal B ini'is 
of Zira." AUliough no appeal lay to the 
Chief Court, it admitted the case under the 
special powers of revision conferred on the 
the Court by soction 70 (.4) and (P) of the 
Punjab Courts Act, 138-4, (Act XVIII of 
lS3-t). The case coming on for hearing, the 
Chief Court set aside the judgment and 
decree of the Divisional Judge on the ground 
that no special treatment of llie plaintiff 

adooted son was proved [Sohnin 7. Ham 
Dial (1)]. The respondent applied for and 
obtained an order for review of the jailgment 
of the Chief Court which after the case was 
re-argued set aside its own judgment and 
affirmed that of the lower Court. 

Against tins an appeal was preferred be¬ 
fore tlie Privy Council. 

Sir Robert FinUy, K. 0., M. P. and Mr. 
Ross, K. C., for the Appellant, contended that 
the respondent bad not proved that the 
alleged adoption was valid according to Hindu 
Law, nor did he prove that by custom he was 
an adopted son of Jiwan Mai. The adoption 
was invalid bith according to custom and 
Hindu Liw and tliat mere treatment of 
one as an adopted son was not sufficient 
in law to establish an adoption in the 
absence of any pr.iof that such treatment 
amounted to a valid adoption among the 
Agarwal Banias of Zira either by fami¬ 
ly or tribal custom. The period of six 
years during which the respondent was 
alleged to liave been treated as adopted sou 
was n)t sufficiently long to confer on him the 
status of an adopted son. The said Jiwan 
Mai had absolute power to repudiate any 
adoption during his life-time. The respondent 
was an orphan and, therefore, incapable 
of being adopted. 

[bOHP MoDoTON. — If a married man can he 
adopted, why cannot an orphan be adopted P] 

The Chief Court had improperly set aside 
its own judgment on review. 

(1) 79 P- R-1901; 107 P. L. R. Idio. 
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Rup Ghand v. Jambu Parshadi2) referred to. 

Mr. De Omyther, K. G. with him Mr. 
O'Oorman. on behalf of the Respondent, con¬ 
tended that all Courts in India had concur¬ 
rently found that the respondent was in fact 
adopted by Jiwan Mai. The findings that 
the parties are governed by custom is a find¬ 
ing of fact and as such final and conclusive 
and not open to appeal, 

Mr. Ross replied. 

JUDGMENT. 

Sir Johjj Edge —The suit in which this 
appeal has arisen was brought on the 19th 
January 1901 in the Court of the District 
Judge of Ferozepore by Hari Chand, who is 
the respondent here, against Jiwan Mai, 
now dead, who is represented by Chiraan Lai 
the appellant. Jn this suit Hari Chand 
sought a declaration that he was the adopted 
son of Jiwan Mai the then defendant. In 
his written statement Jiwan Mai alleged that 
he had never adopted Hari Chand. 

Hari Chand and Jiwan Mai were Hindus, 
and Agarwal Banins of Zira, in the Punjab.' 
Hari Chand was one of the four sons of 
Ghannu Mai, who was a brother of Jiwan 
Mai. Chiman Lai, the appellant here, was a 
son of Maya Mai, who was another brother of 
Jiwan Mai. At the time of the alleged adop- 
tion Hari Lai was an orphan and was mar¬ 
ried. No issue was framed by the District 
Judge as to whether the parties were govern- 
ed by Hindu Law or by custom, or as to the 
validity of the adoption if it, in fact, were 
made. The District Judge held that in the 
Punjab — 

‘’Non-agrioultuial Hindus do not, in 
matters of adoption, follow Hindu Law and 
there seems no reason to doubt that a decla¬ 
ration of adoption, together with treatment 
in accordance with the avowed intention 
would be sufficient to establish the validity 
of an adoption, even though the position of 
the adopted son were inconsistent with the 
strict requirements of Hindu Law.” 

The District Judge found that Jiwan Mai 
had, in fact, adopted Hari Chand, and on 
the 23rd March 1913, gave the plaintiff a 
decree. 

(2) 6 Ind. Cas. 272; 37 I. A. 93: 14 C. W. N. 545- 7 
A. L. J. 349;12 Bom. L.R. 402; 11 C. L. J. 451; 32 ’a 
247; 8 M. L. T. 3; 20 M. L. J. 439; (1910) W* 

N. 432. 


From the decree of the District Judge 
Jiwan Mai appealed to the Court of the 
Divisional Judge of Ferozepore. The Divi¬ 
sional Judge, on the 10th July 1903, 
^manded the suit to the Court of the 
District Judge to give the parties the oppor¬ 
tunity of proving or disproving the validity 
of the adoption. On the return to the order 
of remand the Divisional Judge found, as a 
act that the parties were governed in cases 
of adoption by costomary law, and that in 
the caste to which the parties belonged “a 
raere declaration to the effect that a boy has 
een adopted and his subsequent treatment 
as a son is sufficient for all intents and 
purposes to make the adoption a valid one,” 
and further found on the evidence that Hari 
Lhand had been adopted by Jiwan Mai as bis 
son according to the custom prevailing among 
t e Agarwal Banias of Zlra. The Diriaional 

Judge by his decree of the 14th October 1904 
dismissed the appeal. 

Prom the decree of the 14th October 1904 
of the Divisional Judge Jiwan Mai appealed 
to the Chief Court of the Punjab. The 
learned Judges of the Cliief Court on appeal 
carefully reviewed the evidence in the case, 
and holding that Jiwan Mai had unequivo¬ 
cally designated Hari Chand as his heir 
and had treated him as bis adopted sou, 
found that the factum of adoption was 
proved. Ou the question of the validity of 
the adoption the learned Judges found that 
the Agarwal Bunias of Zira did not follow 
Hindu Law in matters of adoption, and ob¬ 
served that the really important thing is 
the unequivocal intention and treatment, 
and we find both proved here.” The Chief 
Court by its decree dismissed the appeal. 

From the decree of the Chief Court of the 
Punjab dismissing the appeal to that Court 
this appeal has been brought. In this 
appeal it has been contended on behalf of 
the appellant so far as is material, that 
Jiwan Mai did not in fact adopt Hari Chand 
as his SOD, and that the alleged adoption 
was invalid according to Hindu law. Their 
Lordships consider that the Chief Court and 
the Divisional Judge have concurrently 
found that among the Agarwal Bantus of 
Zira the general rules of Hindu Law as to 
adoptions do not apply, and that by the 
custom applicable to the Agarwal Banias ot 
Zira an unequivocal declaration by the adopt- 
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ing father that a boy has been adopted and 
the subsequent treatment of that boy as the 
adopted son is sufficient to constitute a valid 
adoption; and that in fact Jiwan Mai did un¬ 
equivocally adopt Hai'i Chand as his son and 
treated him as his adopts Ison. Of tlie fact 
of the adoption and treatment there was 
ample evidence upon which the Judges of 
the Chief Court and the Divisional Judge 
could find as they did The evidenn* upon 
which it was found that the Agarwal Bini's 
of Zira do not in matters of adoption follow 
the general rules of Hindu law, and that 
by the custom applicable !o them an un¬ 
equivocal declaration of adoption followed by 
subsequent treatment of the person as an 
adopted son is sufficient to constitute a valid 
adoption, appears to their Lordships to have 
been somewhat limited, but their Lirdship.s 
consider that as between the parties to this 
suit and to this appeal, and those claiming 
through or under them that evidence was 
sufficient to entitle the Chief Court aud the 
Divisional Judge to hod that the adoption 
was valid. Their Lordships, liovvever, con¬ 
sider that the present case, owing to the 
limited nature of the evidence as to custom 
among the Agarwal Bannis of Zira, would 
not be a satisfactory precedent if in any future 
instance among other parties fuller evidence 
regarding the alleged custom of tlie Agarwal 
Banias of Zira should be forthcoming. The 
contention that Chiman T^xl had aUo been 
adopted by Jiwan Mai is not e.stablished by 
the evidence before this Board. 

Their Lordships will humbly advise His 

Majesty that this appeal should be dismissed 

and that the decree of the Chief Court of 

tlie Punjab should be affirmed. Chirnan 

Lai, the appellant, must pay the costs of this 
appeal. 

Appeal dismibsed. 

Solicitors for the Appellant: Messrs. Hastemp 
^ Davis. 

Solicitors for the Respondent: Messrs. 

L. Wilson Oo. 


SIXD JUDICIAL COMMISSIOXGR’S 

COURT. 

Skcond Civil Appeal No. 29 ov 1910. 
September 20, 1912. 

Present:—Mr. Pratt, J. C., aud 
Mr. Fawcett, A. J. C. 

The manager INCUMBERED 
LSTAl’ES IN SIND — Appellant 


versus 

GANGARAM BACHOMAL — Respondent 

LunUation Act {IX o) lyoS). \2-Delay in obtain, 
xng cop'j of decree-Xon-ilcpo.tit of copi/ing ch'irycs. 

Whore an application for a copv of tlio decreo is 

refusoil on account of the decreo not being roadv the 
delav ill the time taken in obtaining the copy will bo 
excused, e^’on though no deposit for copying charges 
may has’e been made. ® 

Appeal from the decision of the District 
Judge, Hyderabad. 

Mr. E. llaymonl, for the Appellant. 

Mr. Mothrad'is Ramchund, for the Respond¬ 
ent, 


JUDGMENT.—The judgment of the first 
Court was delivered on the 26th July. On 
the 28th July the appellant applied for copy 
of the judgment. ^ On this application the 
order made was : “Give copy of judgment. 
Decree not ready. Take deposit.” Copy 
of judgment was prepared and delivered the 
s'^rne day. On the 2nd September the decree 
was made and the appellant applied orally 
for a copy. The Clerk of the Court refused 
to give a copy unless a fresh application was 
made apparently treating tlie application for 
copy of decree made on the 28th July as 
refused by reason of the copy not bei g 
ready. Jiie Assistant -Indge, iiowever, on 
the 4^h September ordered copy of the decree 
to be given without a fresh application in 
writing. On these facts we think it immate¬ 
rial that there was no money left in depo.sit 
for the decree after the 28ch July. The 
appellant had applied for c )py of the decree. 
It was refused as the decree was not ready 
and then was afterwards granted as soou as 
the decree was prepared. The delay in the 
preparation of the decree was, therefore, iu 
this case the immediate cause of the delay 
in the time faken iu obtaining a copy. VVe 

therefore, all >w this appeal and remand the 

appeal to the Disiiict Court for re-admission 
and disposal on the merits. Costs to be costa 
in the cause. 


Appeal remanded. 
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TENKATTACBELLA CHBTTI V. NARATANA AITAR 

MADR4S HIGH COURT. 

Civit- Revision Petition No. 522 of 1912, 

February 21, 1913. 

Present: —Mr. Justice Sankaran Nair. 

VENKATACHELLA CHETTI and othchs 
—Plaintiffs—Petitioners 

versus 

C. K. NARAYANA AIYAR and others— 
Dependants—Respondents. 

Civil Procedure Code (Act V of 1903), st. 115, 
153, 0. VI, rr. 16, \7—Suit for declaration to be con- 
verted into one for possession—Court incompetent to 
convert—Amendment of plaint—Revision of order with’ 
oitt jurisdiction. 

A plaint may be returned for amendment only if a 
party applies for it. It is not open to the Court of 
its own accord to direct a plaint to be returned for 
amendment or to convert a suit for declaration into 
one for possession. 

When an order directing a plaint to be returned 
for amendment is without jurisdiction, it is open to 
revision by the High Court. 

Petition, under section 115 of Act V of 1908, 
to revise the order of the District Court of 
South Arcot, iu 0. S. No. 10 of 1912. 

Messrs. K. Naraina Row and V. R. 
Ponnusami Aiyangar, for the Petitioners. 

Messrs. T. Y. Seshagiri Aiyar, T. Ethiraja 
Mudaliar, T. Muthukrishna Aiyar^ T. R. 
Venkairama Sastn, V. Purushothma Aiyur and 
A. Krishnasamr Aiyar^ for the Respondents. 

JUDGMENT—The plaint in the suit for 
a declaratory decree was admitted on the 
Ist March. Ou the 9th Augnst the District 
Judge passed an order returning the plaint 
for amendment within ten days, as be was of 
opinion that when the suit was instituted the 
plaintiffs were able to seek further relief 
than a mere declaration. 

I am asked to set aside that order in 
revision. It is urged before me that the 
plaintiffs were not entitled to possession and 
the dispossession was subsequent to the 
18tb March. If this is so, the District 
Judge is wrong in holding that the suit for 
declaration will not lie. But I have not 
heard the respondents* Pleader on this 
question, as 1 propose to set aside the order 
on another point. The plaintiffs’ Pleader 
represented to the District Judge that he was 
uawilliog to ameud the plaint and, therefore, 
did not want the plaint to be returned for 
that purpose. In these circumstances the 
District Judge has no jurisdiction under the 
Qode to direct the plaint to be returned for 


amendment. A plaint may be returned for 
amendment if a party applies for it. (Order 
VI, rule 17). Under that provision of 
law it is not open to the District Judge to 
insist upon the party amending the plaint 
for the obvious reason that if he refuses to do 
80 the District Judge has no means of carry¬ 
ing out his order. He can only reject the 
plaint or dismiss the suit. This he should 
have done when the Pleader declined to 
amend the plaint. 

The case does not fall within Order VI, 
rule 16. Nor does section 153 apply, under 
that section the Court itself may make any 
amendment. Here it is obvious it is not 
open to the Court of its own accord to con¬ 
vert the suit for declaration into one for 
possession. Then it is urged that this is 
only an interlocutory order and the plaintiffs 
should have waited for the period allowed 
for amendment when their plaint would have 
been rejected. Then it would have been 
open to them to appeal, when this Court 
might have dealt with the question on its 
merits, and decided whether the District 
Judge was right in holding that the suit for 
declaration will not lie. This, in my opinion, 
would, undoubtedly, have been the proper 
course as it is possible that, when this order 
is set aside, the District Judge will reject 
the plaint and the petitioner will have to come 
to this Court for a decision on the question 
whether a suit for deolaration will lie. But 
as it appears that the order was passed 
without jurisdiction, I must interfere. Ii 
therefore, set aside the order directing the 
plaint to be returned for amendment and 
direct the District Judge to restore the suit 
to its file and dispose of it according to law. 

No order is made as to costs. 

Order set aside; 

Oase remanded. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 6638 ok 1912. 

March 10. 1913. 

Present :—Justice Sir Richard Haringtou, 

Barb., and Justice Sir Herbert Carndutf, Kx. 
The east INDIAN RAILWAY Co.,— 

Defendants—Petitioners 

versus 

Babu MADHU LAL— Plaintiff— 

Respondent. 

Railway Company—Claim in respect of^ damaged 
goods—Service—Railway administered by Comimny— 

Service of claim upon Divisional Traffic ilanager instead 
oj upon Agent, if sufficient—Raihocys Act (IX of 1890^, 

ss. 77, 140. . , T, .. 

A claim under section 77 of the Railways Act, 

in respect of goods, which are delivered in a damaged 

condition, must bo served, under section 140 of 

the Act, in the case of a Railway administered by a 

Company, on the Agent; the service of a notice 

upon the Divisional Tratfio Manager is not suthcient 

2^ad7ar C/iaJid Shn/ia V. irooJ, 35 C. 191; 12 C. W. 

N. 450, relied upon. w 

Woods V. ilehcr Ali Bepari, 3 Ind. Cas. 479; 13 0. W. 

N. 24; 4 M. L. T. 427, distinguished. 

FACTS.—The facts are stated in the judg¬ 
ment of the Court below. 

This is a suit for recovery of Rs. 12-42. 
the value of two bundles of tobacco 
containing 3^ raauods from the defend- 
ant East Indian Railway Company. It is ad¬ 
mitted that there was shortage by one 
maund. 

The defendant has taken an objection to the 
effect that the Traffic Manager has not been 
served with a notice. The fact is that the 
Divisional Traffic Manager has been served 
with a notice and I am of opinion that the 
conditions of the law have been sufficiently 
complied with. About risk-note I do not 
attach any great importance to it. The 
Company is bound to take the goods safe to the 
consignee. I think the value of tobacco has 
been very much exaggerated. I allow only 
Ra. 5 per maund as the value of tobacco. 
The suit is decreed for Rs. 20 only (Rs. 17-8 
value of tobacco and Rs. 2-8 as compen* 

The defendant Railway Company obtained 
this Rule. 

Babu flan Bhushan Mukherjee, for the Pe¬ 
titioners. 

Babu Qonesh Butt Singh, for the Opposite 
Party. 

JUDGMKNT. 

Harinoton, J.—This is a Rule to set aside 
a judgment given against the Bast Indian 


Railway Company on the ground, amongst 
others, that no claim was served on the 
Company under the provisions of section 77 
of the Indian Railways Act. That section 
provides that a claim such as the present 
claim which is made in respect of goods 
which are delivered in a damaged condition 
shall not be enforced unless it is made 
in writing to the Railway administra¬ 
tion within six months from the date of the 
delivery of the goods. Now, section 140 
provides how that claim is to be served and 
enacts that any document required or autho- 
rised by this Act to be served ou Railway 
administration may be served, in the case of 
a Railway administered by the Government, 
on the Manager and, in the case of a 
Railway administered by a Railway Com¬ 
pany, on the Agent in India of the Railway 
Company and, tiieu it goes on, in the sub- 
clauses, to describe how that claim is to be 
served, which it is unnecessary to deal with 
in this case. The complaint made by the 
Railway Company in the present case is that 
the judgment of the lower Court cannot 
stand because the sections of the Railways 
Act to which I have referred have not beeu 
complied with. The claim in question was 
served within six months but it was served ou 
the Divisional Traffic Manager and the learned 
Vakil for the opposite party argues that 
that is a sufficient compliance with the 
provisions of the Act. It is quite clear to 
me that it is not so. There is a direct 
authority contrary to the view taken by the 
learned Vakil which is to be found in the case 
of Nadiar Ohand Shaha v. Wood (1) and that 
case laid down that the notice mast be 
served as provided by section 140 and that 
the service on the Traffic Manager in the case 
of a Railway administered by the Railway 
Company instead of on the Agent is not a 
service within the Act, It is perfectly clear 
to my mind that that decision is a perfectly 

correct one. On the other 
has been placed by the learned Vakil in the 
case of Woods, Agent of the Assam Bengal 
Railway Company v. Mehar Ah Bepan K^). 
If that case purported to lay down as » 
matter of law that a service on the Traffic 
Manager was a sufficient compliance with the 
Act and was a good service as on the Agent 
1 shall not be prepared to agree with it 
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Bat the decision appears to hare gone on the 

precedent to his suit^whirh^s 

tion77ofthe R .Jl. 

.ta*S"„ • srii,.'":,” "''‘• 

Carnouff, J.—I agree. 


[1913 


little made absolute. 


high court 

Seoomd Civil Appeal No. 1088 op 1912 

April 7, I91;d. 

MOHiMVlJiriLi ■’Kaiv”'””’' 

QTTp- versus 

/W,.. j ^ r - R ESPO. n , 

inenhoned in vakalatnama ao( 

ynent-Presentation-Pleading^ -Appoint. 

"SS aaa 

ro/cnpai 6inffh v. Dumber Sinoh fi A r r ,, 

NoteSf referred to y * o A. L. J. 2 10, 

- s: 

b^KSL-;S-o.S‘;r:b?'^'*“i 

1 fpP PP^^ession of eLuTo 

S' 

behalf in the Coart of the DiqI^ ' ^ 

appeal ivas Bled by one Mnnshi Abdul SaS 


his '^'“8 fi>8d 

his nutnlafanma also. The case was heard 
to th* 1 ^‘^‘^'^'888.1 Judge who remanded it 

ssues ThI I"" 

the 4th AugusUPn 

fha pv jyii. 1 be Mujisif returned 

case with his findings on the 28th 
^ovember 1911. The parties filed cross- 
objections on the 13th and 19th December 

the 99 J . '•eraanded on 

the 22od January 1912. The Munsif sub- 

raitted his second finding on the 2nd March 

nonrf' o ^P"'* 1912 the res. 

mOt^eTh il 8’’J8<=‘'088 to the finding sub- 

mitted by the Mnnsif. Munshi Abdul Salam 
Khan died prjor to the submission of the 

appeal 

the eff objection was taken to 

effect that the memorandum of appeal 

Srt“of P^8sented to the 

Iho n / Judge, inasmuch as 

Uie name of Abdul Salam Khan was not 

The l'"” 8f “>8 rakalainama. 

The learned Additional Judge accepted the 

anneal objection and dismissed the 

appeal. The plaintiffs-appellants have come 

cont'enT^ ?peal to this Court. It is 

contended on their behalf that the omission 
of the name of the Vakil in the body of 

aoVthat ”’7 *8 oversight 

Lkel^ h ''”‘t the objection was 

taken by the respondent at a very late 

tage It should not have been given effect 
nf 111 doubt that the omission 

th« Klhan from 

hpfin ^ yakalatnama must hare 

is whoM? ® °^®rsight. Bat the question 
18 whether suoh a mistake can be condoned 

nroo t considered as properly 

Inf*"®® Pokhpal dingh v. 

for against the contention 

caL thlt PI in that 

in tha u A '^bose name was omitted 

dnlv o ° vakalatnama was not 

bv appeal presented 

Mnncl^^A presented. If 

bv th * 1 '^as not dnly appointed 

filed^h and if the appeal 

thfi f ^ properly presented, 

the fact that the objection was not taken 

nnf stage in the case would 

validate the presentation of the appeal. 

(1) 6 A. L. J. 110 Notes. 
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The appeal, therefore, fails and is dismissed, 
but considering the special circumstances 
of the case I make no order as to costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 167 op 1911. 

April 11, 1913. 

Present: —Sir Lawrence Jenkins, fvT., 

Chief Justice, and Mr. Justice Mulliok. 
ISHUR CHANDRA SARKAR— Dependant 

—Appellant 
versus 

TROYLOKTA NATH SINGHA— Plaintipf 

—Respondent. 

Regulation (VII of lS22)^Settlement o//<fir rent 
not authorised—Seltleinent OJjiccr to record existing 
rent —Jamabandi, signed hy defendant, ichether 
amounts to assent to enhanced rent. 

Regulation VII of 1822 does not autliorizo tho 
settlement of fair rent- All that tho Settleinont Olficcr 
is entitled to do is to record tho existing rent. 

Asaresult of Settlement proceedings, the defend¬ 
ant’s rent was enhanced. IIo never admitted tho 
enhanced rent, but the jamah indii 

Held, that tho mere fact that he signed tho jama- 
handi is not sulHcient to warrant tho inference that ho 
did assent to tho enhancement, and that ho cannot, 
therefore, bo made liable for the recorded rental. 

Appeal from the decree of the Sub-Judge 
of Murshidabad, dated September 29th, 1910, 
reversing that of the Munsif of Lalbagh, 

dated July 30th, 1909. 

Babus Brojo Lai Chahravarti aud Naresh 
Chandra Sen Gupta, for the Appellant. 

Mr. D. N. Sarkar, for the Respondent. 

JUDGMENT. 

Mdllick, J.—The plaintiff is a dar-patnidjr 
in a Government estate named Char Gadi and 
sues for arrears of rent for the years 1312 to 
1315 B, S. at the rate of Rs. 37 per year in 
respect of a holding measuring 30 bighas 9 
kottahs 5 ch. It is alleged that the rental 
was formerly Rs. 3211 but that as a result 
of Settlement proceedings in 1904 it was en¬ 
hanced at first to Rs. 38 and finally on the 
defendant's objection fixed at Rs. 37. It is 
further alleged that the area of the holding 
was originally 30 bighas but was found by 
the Settlement to be 30 bighas 9 kottahs 
5 ch. 

In the Court of the Munsif the defendant 
denied that his holding was situated in Char 


Gadi. He maintained that in another estate 
he was in possession of a holding measuring 
31 bighas 16 kottahs at a rental of Rs. 32*11. 
The Munsif has decreed the suit at this rate. 

• On appeal the Subordinate Judge is of 
opinion that having signed the jamabandi the 
defendant is bound by theSettlement prooeed- 
ings and he has, therefore, decreed the 
claim at the full rate of Rs. 37. 

The defendant now appeals and the only 
point urged in his behalf is that the learned 
Subordinate Judge has committed an error 
in law in holding that the defendant is 
bound by the rate fixed by the Settlement 
Officer. 

It Is admitted that the Settlement was 
carried out under Regulation VII of 1822. 
Now although the Regulation contains no 
provisions strictly defining the powers of 
Settlement Officers I ainof opinion that it does 
not authorise the settlement of fair rents. 
All that the Settlement Officer is entitled to do 
is to record the existing rent Whatever may 
have been the view previously held by some 
Courts it is clear that since Act X of 1859 
came into operation this Court has ahvays 
held that the provisions of sections 7 aud 9, 
Regulation VII of 1821, must bo read as 
qualified by Act X of 1859 aud subsequeut 
Rent Acts. See Nawab I^azim of Bengal v. Bam 
JM Ghose iX), J. P. D'Silvi v. Raj Ooomar 
Butt (2). Enayetoohh Meah v. Nubo Ooomar 
Sircar (3),/. XV. LelUe v, SreemttUy Doorga 
Monee Dossee (4), Akshay Kumar Butt v. 
Shama Gharan Patitanda (5). 

In the case before us I am satisfied that 
thedefendant has never admitted theenhanoed 
rate. Tlie mere fact that he signed the jama- 
handi is not sufficient to warrant the infer¬ 
ence that be did assent to the enhancement 
and he cannot, therefore, be made liable for 
the recorded rental. 

Bub apart from the authorities above 
cited I am supported in my view of the 
scope of Regulation VII of 1822 by the 
history of Settlement Law in Bengal. At 
the time of the Permanent Settlement rents 
in the English sense were unknown and a 
ryot was nob bound to pay more than the 

(1) 6 W. R., Act X Rulinga 5. 

(2) 16 W. B. 153. 

(3) 20 W. R. 207. 

(4) 21 W. R. 410. 

(5) 16 0. 536, 
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pergunnah or customary rate. An exami- 

ImT ‘^ enactments passed between 
1793 and 1859 shows that enhancements 
beyond this rate were not contemplated by 
he Legislature. It certainly does not appear 
that Regulation VTI of 1822 was enacted for 
the purpose of facilitating enhancements, 
that Regulation was passed because when 
the proposals for the Permanent Settlement 
of the ceded and conquerred Provinces were 
eing considered it was found that little 
reliance could he placed on the experience 
gamed m Bengal and that it was 
essential to collect more data. This is clear 

stal ft! R^»«lation which 

f purpose of the Regulation 

was not to make any general or extensive 

se le and record the rights of all persons 
llecting the rent or revenue payable on 
account of land. When the Courts \sgan to 
interpret this Regulation as authorising the 
entry of only admitted rates the Legislature 

Chapter X, Act VIII of 1885 for the purpose 
fli-rr^aUs"*^ Settlement Officer to settle 

With a like object Regulation VII of 1822 

by Ac?x1x Provinces 

by Act XIX of 1873, which in its turn was 

repealed by the U. P. Act III of 1901 

ft. “ooordingly hold that where, as in 

this case, the tenant disputes the rate of rent 

VU of 1822 IS not competent to make any 
enhancement. The landlord’s proper remedy 

wi h tre t" 00'P‘Poement in conformity 
with the Tenancy Law. The appeal is there. 

fore, aPowed. The decree of the Sub’. Judge 

IS discharged and that of the Munsif ,ester- 

6d with costs thronghout, 

Jen^kins, C J.— I agree that this appeal 
should be allowed and the decree of the 
Munsif restored. 

VII 0^182^“!'^'“?" T® RogPlation 

fi, j f j ““‘‘®r the Tenancy Act 

the defendant was not bound by the enhance¬ 
ment of rent in the absence of his assent, and 

there 18 no ending that he did assent. On 

the coDtrary it appears that he objected. 

■Appeal all(ytce(i. 
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ALLAHABAD HIGH CODRT. 
Seconp Civil Appeal No. 889 op 1912. 

April 1. 1913. 

Justice Sir Henry Griffin, Kt., 
find i\Ir. Justice Ryves 

HAKIM ALI KHAN and another_ 

Plaintiffs—Appellants 

Vf>rsus 

DALIP SINGH and another—Dependants 

—Respondents. 

ofiofl'r fo pay a prior morU 

H <je rmlure oj contr„ct-Damages-Limitntion. 

cflec "cl f “ P™P“''‘y A. He subsequently 

proD^r!vt!D^ • '“'I. of the same 

.none, with D r"”® out of the mortgage 

Tnone> With D. for payment to B. Subsoquentiv / 

sold his equity of redemption to A. D. did not Vy 

areof'H.eT‘""'‘f f “ -‘‘"for 

to save f »"<> Obtained a decree. In order 

broi^ht a" "oney and 

run Horn tfe 1 f"'?. “J''®’ imitation would 

un from the date the decretal money was paid. 

becond appeal from the decision of the 
Aprn'19'1’2'^^* Meernt, dated the lOoh of 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Appellants. 

Krtl' Mr. Barendro 

Krishna Mukern), for the Respondents. 

JUDGMENT.-One Jagannath, owner of 
certain property, mortgaged it to one Behari 
Lai on the 17th of April 1900. On the 5th 

crairo ® Second mort- 

gageof the same property and some other 

property to Dal.p Singh and Ram Chander 

oingti, the respondents in this Conrt. By 

Rs. 350, Rs 184 were left with the mort- 
gagees in order that they should pay off the 

ThiA m!"^! Lai. 

eaJ! Z “®o‘ion. was a mort- 

TMs sum f®*- ® term of eight years. 

Dalin 8' h never paid by 

sold the “’.® 23rpannary 1903 Jagannath 
rertv l7“ redemption in the pro- 

was hr^ l! second mortgage. A suit 
result fhflf- mortgage with the 

sale thfi property from 

Court into 

1.679.5-3 in satis- 

the Dlainfff ^ 1° the present suit 

PlaintifFs seek to recover that amonot 
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from the defendants, Dalip Singh and Ham 
Chander Singh, who were mortgagees under 
the deed of the £th of February 1901. The 
Court of first instance decreed the suit. Ttie 
lower Appellate Court dismissed it apparently 
on the ground that there was no privity of 
contract l^etween the plaintiffs and the 
defendants and apparently also because in 
the opinion of the Court below the suit was 
barred by time. It appears to us that the 
plaintiffs stand in the shoes of the original 
owner, Jagannath. If he had paid the sum of 
Rs. l,679-5'3 in satisfaction of the decree 
obtained on Ilehary Lai’s mortgage he 
would have been entitled to recover that 
amount from the defendants-respondents 
before us because it was owing to the latter’s 
failure to carry out their contract that he 
became liable to pay this largely increased 
amount. It appears clear to us that limita* 
tion would run from the date on which 
Jagannath had to pay the decretal amount. 
The plaintiffs were entitled to all the rights 
and equities which would have arisen in 
favour of Jagannath. We think that the 
view taken by the Court of first instance is 
correct. We allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore that of the Court of first instance. 
The plaintiffs-appellants will have their 
costs in all Courts including in this Court fees 
on the higher scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2979 of 1910. 

April 11, 1913. 

Present: —Mr. Justice N. R. Chatterjea and 

Air. Justice Walmsley. 

KAILASH CHANDRA ADHIKARY— 
Defendant—Appellant 
versus 

KARUNA KANTHA CHOWDHURY 
—Plaintiff—Respondent. 

Hindu. Law—Dayabhaga School—Inheritance — Pater, 
nal great-grandfather's son's daughter's son— Hother's 
brother—Who is preferable. 

A paternal great-grandfather’s sou’s daughter’s 
son, that is, a graudanolo’s daughter’s son is the prefer¬ 
able heir according to the Dayabhaga School of Hindu 
Law, than a mother’s brother. 


Appeal from the decree of the Sub-Judge 
of Myraeosingh, dated June 2nd, 1910, aflBrra- 
ing that of the Munsif of Netrokona, dated 
September 1st, 1909. 

Baba Vebendra ^ath Bagchi, for the Appel¬ 
lant. 

Babu Qobinda Chandra Dey Roy, for the 
Respondent. 

JUDGMENT.—The main question involv¬ 
ed in this appeal is whether a paternal great 
grandfather’s son’s daughter’s son (i.e., a 
granduncle’s daughter’s son), or a mother’s 
brother (z e., maternal uncle) is the preferable 
heii according to the Dayabhaga School of 
Hindu Law. The plaintiff brought a suit for 
rent of certain property which he claimed to 
have inherited from one Sarat Chander, the 
last male owner on t’ne death of his mother, 
Kunjomoni as his granduncle’s daughter’s 
sou. The defendants Nos. 1 and 2 (the 
tenants) raised the objection, that he was 
not entitled to the rent, on the ground that 
the defendant No. 3 was the heir, of Sarat 
Chunder. The defendant No.^ 3 thereupon 
was added as a party to the suit and he 
pleaded that he as the maternal uncle of 
Sarat Chunder was his heir in preference to 
the plaintiffs. The Courts below have held 
that the plaintiff is the preferential heir 
and have decreed the suit for rent lu his 
favour. The defendant No. 3 has appealed to 
this Coart. 

According to the doctrine of spiritual 
benefit the plaintiff is the preferential heir, 
being competent to offer funeral oakes to the 
parternal great grandfather of the lasb male 
owner in which he participated, whereas 
the defendant is competent to offer such 
cakes to his maternal ancestors only, and the 
first kind of cakes are of superior religious 
efficacy in comparison to the second. The 
view that the principle of spiritual benefit 
governs the law of inheritance in the 
Dayabhaga, wa.s authoritatively laid down 
by the Full Bench in the case of Gooroo Qobind 
Shaha Mandal v. Anund Lai Ohose Mazumdar 
(1) and again by another Full Bench in the 
case of Digumber Roy Okowdhry v. Moti Lai 
Bundopadhya (2). It has been contended on 
behalf of the appellant that the principle of 
spiritual benefit is, no test of heirship, at 
any rate, not the sole test, and that the 

(1) 13 \V. R. 43 iF. n.); 5 B. L. R. (F. B.) 15. 

(2) 9 C. 663; 12 0. L. R. 204. 
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doctrine had been misunderstood by Hitter 
J., in the Full Sencli case of Qcoroo Oobind 
bhahailandal v. Anund Lai Qhose Mazumdnr 
( I and reliance has been placed on certain 
observations made by Sastri Golap Chandra 

L Law, 4th Edition, 

was made in a recent 
case, Kedar Nath Royy. Amritalal Mookerjee (3) 

simI “^tter re-con-’ 

the Pull R 1 °° **’® ground that 

the Full Bench took an erroneous view of the 
fundamental principles which underlie the 
Uayabhaga and, conseqaeotly, arrived at 

.noorrect conclusion but it was^’unsuilcessful 
The learned Judges (Mookerjee and Carnduff, 
JJ.) expressed the opinion that had the 
matter been r« the view put forward 

but consideration, 

but that on well establishad principles the 

matter should not be re-opened, the law on 

the subject having been authoritatively laid 
fn 1870^ ‘7 scceessive Pull Benches, once 

attempts to re-open the matter having never 
been successful. IVe agree with the opi7on 
expressed in that case, and must treat the 
law as settled by the Full Bench decisions. 

It 18 contended, however, that the precise 
position of the paternal uncle’s daughter’s 

Ti7b7 ‘’«'™ was not det^min- 

f i^hahaUandal 

^■JnaadLal Ohoseilazumdar ( 1 ) and that 
having regard to the fact that the mother’s 

daunh^eP grandfather’s sou’s 

daughter s son is not mentioned, goes to 

show that the former is entitled to succeed in 

preference to the latter. It is further 

contended that the funeral cake offered by 

the granduncle’s daughter’s son although 

offered to a paternal ancestor of the deceased 

coming as It does through a maternal line 

Praferable to that given by the defend- 

plaintiff to the great grandfather of the de¬ 
ceased come through a maternal line, but 
oblations offered to a paternal ancestor of the 
deceased in which he participates, although 
coming through a maternal line are of superior 

of tZVeZased. 

The argument based upon the ground that 


^(3) 17 Ind. Caa. 28S; 16 C. L. J. 312; 17 C. W. X. 


the maternal uncle is expressly mentioned 
and the granduncle’s daughter’s son is 
not mentioned in the Dayabhaga has no force. 
As pointed out by Dawarkanath Mitter, J., in 
the Full Bench case Every one who has 
gone through the Dayabhaga must have per¬ 
ceived that the specified enumeration of each 
individual heir was not the object which the 
author had in view. It is perfectly true 
that a few of the heirs have been mentioned 
by name here and there; but the great majori¬ 
ty of them have been left to be determined by 
the application of the principle of spiritual 
benefit.^ Thus, of the numerous relatives who 
are entitled to come in as sapindas by virtue 
of their right to offer oblations to the mater¬ 
nal ancestors of the deceased proprietor, the 
maternal uncle is the only one who has been 
mentioned by name. Then, again, among the 
sakulas or kinsmen connected by divided 
oblations, the grandson’s grandson is the 
only person who has been specifically enu¬ 
merated, and of the 5amanoiMtas, or kinsmen 
connected by libations of water, not one even 
has been so enumerated. In the face of all 
these facts it is impossible to contend that 
the mere absence of specific enumeration 
IS any ground whatever for excluding one 
single individual who is really competent 
to fulfil the conditions of heirship laid down 
in the Dayabhaga itself.” 

No doubt, the precise position of the paternal 
uncle s daughter’s son in the category of 
heirs was not laid down in that case but in 
the subsequent case of Braj'i Lai Seti v. Jiban 
Kr^kna Roy (4) the precise position of the 
fathers brother’s daughter’s son in the 
ine of heirs was considered and it was held 
t at there could be no doubt that be comes 
e ore the sapmda relations in the maternal 
me. The learned Judges in that casef Maclean, 
iV’I V ^“^Bannerjee, J.,) observed as follows:—■ 

I his will be seen from the Dayabhaga, Chap¬ 
ter XI, section VI, paragraphs 13 and 20. in 
e former of which the author indicates the 
reason for the successon of maternal kinsmen 
an for the preference of sapindas in the 
paternal over those in the maternal line, 
a(^ording to the doctrine of spiritual benefit. 

1 hat reason is shortly this: The wealth of 

S’ deceased person, who can no longer have 
temporal enjoyment, should devolve on those 
who can confer spiritual benefit on him. 


(^) 26 C. 285. 
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Now the sapindas on the paternal line offer 
oblations to the paternal ancestors which the 
deceased was bound to offer, and in which he 
participates, and the sapindas in the maternal 
line offer oblations to the maternal ancestors, 
which the deceased was bound to offer, but 
in which he does not participate; so that, 
while they botli confer spiritual benefit on 
the deceased, the former benefit him doubly 
by enabling him to participate in the oblations 
offered by them and by discharging a duty 
that was incumbent on him of offering 
oblations to certain ancestors, and the latter 
benefit him only in one way, namely, by 
offering certain oblations whicli he was bound 
to offer, and, therefore, while both are entitled 
to inherit hie estate, the latter succeed only 
on failure of the former. After showing that 
his doctrine is in conformity with the tests 
of Mann, the author of the Dayabhaga states 
his conclusion in paragraph 20.” 

The granduncle’s daughter’s son would 
on the same principles succeed in preference 
to the maternal uncle. Dayabhaga Chapter 
XI, section 6, verse 9 says: “The succession 
of the grandfather’s and great grandfather’s 
lineal descendants including the daughter’s 
sons, must be understood in a similar manner 
according the proximity of the funeral 
offering” and verse 12 says. “On failure of 
any lineal descendants of the paternal great 
grandfather down to the daughter’s son who 
might present oblations in which the deceased 
would participate” the property devolves 
on the maternal kindred. And in the 
Dayakrama Saugraha, Chapter 1, section X, 
verse 13 it is stated (In default of peternal 
great grandfather’s son) the succession 
devolves on the paternal grandfather’s 
brother’s daughter’s son, who present an 
oblation in which the deceased owner 
participates, namely to the owner’s paternal 
great grandfather (i.e., his maternal great 
grandfather)." 

We are accordingly of opinion that the 
Courts below are right in holding that the 
plaintiff is the preferable heir. 

It was next contended that the Conrt of 
Appeal below ought to have come to a finding 
whether the ^rd share of one Nilmoney 
(plaintiff’s mother) constituted the stridhayi 
of Kunjomoni, the mother of Sarat Chander, 
because if it was her stridhan it passed to her 
brother, defendant No. 3. But the question 
was not raised in the lower Appellate Court. 


It is said that it is a pure question of law, 
but the decision of it depends upon questions 
of facts. For instance it will have to be 
found whether the possession of Kunjomoni 
was adverse to Nilmoney, a co-sharer, and if 
so whether Nilmoney died within twelve 
years of the suit, in which case the plaintiff 
being the reversioner will not be bound by 
any adverse possession by Kunjomoni 
against Nilmoney. The defendant No. 3 
cannot complain that no findings were arrived 
at on these points, as he did not raise the 
question at all in the liwer Appellate Court, 
and we cannot allow him to raise tlie point 
now. The appeal is accordingly dismissed 
wtih costs. 

Appeal dismissed^ 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civir, Appeai. No. 358 ok 1910. 

April 16. 1912. 

Present: —Mr. Lindsay, J. C., and 
Mr. Rafique, A. J. 0. 

MAJIDA BIBI AND OTHERS—Plaintifks 

—Appei.lants 
versus 

Matik FAZL KARIM and another — 

Defendants—Respondents. 
Prc-emplion^-'^nlc or morlgagc—Onerous cJuiracter oj 
mort>i'iO<\ effect nf—Improbnbilitij oj the redemption of 
morigagey effect of—Transfery short oj salcy to circumvent 
the 1(110 of pre-emption not fraudulent—Evidence Act 
(I of s.'dd—ExcluMon of oral evidence—Third 

party. 

The onerous character of a mortgage cannot alter 
the real nature of the transaction and coJwort it into 

a sale. 

TUo fact that it U hii^hly iinprobablo that a mortgage 
would be rodeomecl would no^. make it any the loss a 
mortgage, for it is capable of redemption, however 
remote the chance. 

Dkan Singh v. Dulh Singhy 3 O. C._213: Ua/Zr* Suujh 
V Chfindik'i Singh, 1-t Ind. Cas. 8; lo O. C. 1, Fikayu 
liim V. Dharam Chand, 45 P. II. 1895, relied upon. 

A person not forbidden to circumvent the law 
of pre-emption by taking a transfer whioh falls 
short of a sale, but which may ovontually have the 
same effect as a sale. There is nothing fraudulent in 

such a transaction. , r- -j 

The rule contained in section 92 of the l:.videnco Act 

applies only to parties to the contract and does not 
cover the case of a third party not privy to the 
contract. A pro-omptor is at liberty to produce oral 
ovidonce to prove that what purports to bo a mort¬ 
gage is in reality a sale. 
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AppeaUgrainst the decree of the District 
Judge, Fyzabad. dated Hth May 1910 
confirming that of the Mansif, Fyzabad' 
dated 26fch February 1910. ' ' 

Mr. Sami-ullah Beg, for the Appellants, 
xlr. 0. Gupta, holding brief of Mr. J. K, 
Banerjt, for the Respondents 

JUDGMBNT.-This appeal raises a point 
which has more than once been the subject 
of drscussion in this Court, m>., whether a 
deed which purports to create a mortgage 
should by the stringency of its terms and 
other circumstances attending its execution 
be considered to effect a sale and so form a 
basis for the suit of a pre-emptor. The facts 

foflois^l^^ 

On the 18th of June 1908, Malik PazU 
Karim, defendant-respondent No. 1, executed 
a deed of morlgage by conditional sale in 
favour of Sheikh Abdul Ghaui, defendant, 
respondent No. 2, m respect of 1 bigh^ 13 

Under the terms of the said deed, the 
mortgage was not redeemable for 30 years 
and the loan carried Rs. 12-8 per cent, per 

was to be appropriated by the mortgagee 
owards part payment of interest. The in- 
come of the land being Rg, 9 only, the 
balance of interest, namely, Rg. I 7.4 was 
to be added to the principal every year. 
The principal together with unrealized 

TnZT ‘he 31st year in the 

month of JeU in default of which the 
land stood sold to the mortgagee. 

Majida Bibi, the mother of the appellants 
instituted a suit against Fazl Karim and 

^f PvLhad^?* ‘he Munsif 

of Fyzabad for the recovery of possession of 

the land transferred by the deed of 18th 

of June 1903, on the allegation that the 

transaction evidenced by that deed was in 

rea ity one of sale and had been fraudu- 

lently drawn up in the form of a mort- 

gage in order to defeat her right of nre- 
emptiOD. ^ 

-defend the suit. 
Abdnl Ghani resisted the claim. He did not 

deny the right of Musammat Majida Bibi 

to pre-empt incase the transaction of 18th 

of Jane 1908, was considered to be a sale 

But he denied it to be a sale. He «aid that 


[1913 


it was nothing more than what the deed of 

1-th of June 1908, showed it to be, viz., a, 

mortgage by conditional sale. Both parties 

produced evidence in the Munsifs Court to 

3 ow the real nature of the transaction. 

I he learned Munsif on the evidence before 

him came to the conclusion that Fazl Karim 

wanted to sell the land in suit to Abdul 

Si^Qi, but the latter would not purchase it 

for fear of the claim of pre-emption. He 

arranged to take and did take a mortgage. 

*0 claim was accordingly dismissed. 

Mu8a,nmat Majida preferred an appeal to the 
District Judge. 

The learned Judge disposed of the appeal 
against her without considering the oral 
evi ence as to the nature of the trausaotiou 
on 9 ground that such evidence was in¬ 
admissible under section 92 of the Evidence 

held that the deed of 18fch of June 

0 »on the face of it a mortgage-deed 

an ence it gave no cause of aobiou for a 
suit for pre-emption. 

^^U3ammat Majida Bibi preferred a second 
appeal to this Court. She died during the 
pen ency of her appeal and her three sons 
were brought on the record as her legal 
representatives by an order of this Court, 
dated 15bh of February 1912. 

The learned Counsel for the appellants 
attacks the decree of the lower Court on 
several grounds. He contends that the 
earned Judge was in error in eicluding 

terms of the deed of 
of June 1903, from his consideratiou 
When discussing the merits of the appeal. 

i he oral evidence and the terms of the 
ee taken singly and more so, when con- 
sidered together, prove that the transaction 
of 18th of June 1908 was a sale and not a 
roor gage. It was fraudalently drawn ap id 
e orm of a mortgage to defeat Musammat 
M^da Bibi’s right of pre-emption. 

. ® may at once say that the oral evidence 

IQ e case was erroneously excluded from 
consi eration by the learned Judge when 
^iscussing the merits of the appeal before 

The rale given in section 92 of the Evi- 

applies to parties to the contract 
an does not cover the case of a third party 

M? fo the contract. It could not, 

erefore, apply to the present case so as to 
prevent Musammat Majida Bibi from giving 
Gvidenc© to show that the transaction wag 
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fraudulenfc. The evidence produced by her 
on the point should have been considered by 
the lower Appellate Court. The latter should 
also have discussed the question wliether 
the terms of the deed of 18th of June 1908 
were such as to lead to an inference that the 
transaction between the respondents was a 
sale and not a mortgage. We have, therefore, 
now to see whether the oral evidence or the 
terms of the deed or both taken together 
bear out the contention of the appellants 
that the real nature of the transaction of 18th 
of June 1908, was that of a sale. To take up 
the oral evidence first. 

There are three witnesses who speak to 
that transaction, viz., the two respondents 
and Najabat Ali. 

Fazl Karim was examined by Musammat 
Majida Bibi as her witness. Abdul Ghani 
went into the witness-box in support of liis 
case and examined Najabat also. Tlie latter 
is an attesting witness to the deed of 18th 
of June 1908, and identified Fazl Karim 
before the Sub-Registrar. 

Fazl Karim says that **he agreed to sell 
the plots comprised in the deed of 18th of 
June 1908 to Abdul Ghani for Rs. 210. 
The transaction agreed to was that of sale”. 
Bathe goes on to say that at the time the 
transaction was going to be reduced to writing 
Abdul Ghani asked the witness to execute a 
mortgage. As the latter was in need of money 
and had been paid in full the sale-price agreed 
upon he raised no objection to the proposal. A 
draft of the proposed mortgage was shown 
to him which he read and the terms of which 
he understood. He admits that Abdul Ghani 
did not say at the time that a mortgage-deed 
was required instead of a sale-deed in order 
to defeat the claim of pre-emption. But 
according to Fazal Karim that must have 
been the real motive of Abdul Ghani in 
taking a mortgage-deed instead of a sale-deed, 
though he, Abdul Ghani, was paying the full 
sale-price. 

Abdul Ghani and Najabat Ali do not bear 
out Fazal Karim. They give quite a different 
version of the affair. Abdul Ghani says that 
he never intended to purchase the land in 
suit. He offered to take a mortgage for 
thirty years and Fazl Karim agreed to give 
one—in fact the latter wrote the »lraft of the 
mortgage. Najabat Ali says that Fazl Karim 
was in need of money for deposit in Court on 


account of his redemption decree about the 
land in suit and some other plots. He asked 
the witness to tell Abdul Ghani and one 
Husain Ali—a relative of Musammat Majida 
Bibi tliat lie, Fazl Karim, would sell some 
plots of land to tlie highest bidder. The 
witness delivered the massage to bjth Abdul 
Ghani and Husain Ali. The latter agreed 
to purchase the plots proposed to be sold for 
Rs. 2o0, but went back on his offer at the 
last moment. B’azl Karim had to borrow 
Rs. /O of Abdul Ghani for deposit into Court. 
After taking the loan Fazl Karim made an 
offer of sale of the land in suit to Abdul 
Ghani who declined to purchase it for fear of 
the claim of pre-emption. He, however, offer¬ 
ed to take a mortgage. Fazl Karim accepted 
the offer and a mortgage was effected on 
ISth of June 1908. The learned Counsel 
for the appellants would have us believe 
Fazl Karim in preference to tlie other two 
witnesses. He argues that Fazl Karim is a 
disinterested witness, in no way favourably 
disposed to Miisamynat Majida Bibi with 
whom he had been litigating about the land 
in suit for some time. He describes the real 
nature of the transaction by stating that he 
sold tlie land in question to Abdul Ghani 
but at the latter s request a mortgage-deed 
instead of a sale-deed was executed presum¬ 
ably to defeat the right of pre-emption. 
Fazl Karim’s statement derives support from 
the fact that the full sale price was paid. 
Why should the price agreed upon for sale 
have been paid for a mortgage? Besides 
Najabat a witness for Abdul Ghani bears 
out Fazl Karim except that the witness 
adds the circumstance of an alleged refusal 
of Abdul Ghani to purchase the land for fear 
of the claim of pre-emption. The refusal 
deposed to by Najabat was an after-thought 
and was made in the interests of Abdul Ghani. 
The latter’s denial that there was no talk of 
sale of the land in suit between him and Fazl 
Karim is obviously untrue as his own witness 
Najabat contradicts him on the point. 

We will take svithout expressing an opinion 
on the criticism of the evidence by the 
apppellant’s learned Counsel, the version 
of Fazl Karim to see whether the transaction 
of 18th June 1908, was a sale or a mort¬ 
gage. He says that there had been a talk 
of sale of the land in suit between him and 
Abdul Ghani for a year or two prior to 18th 
of June 1908. But at the time that the con- 
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tract was going to be completed and reduced 
to writing Abdul Ghani declined to take a 
sale. He preferred to take a mortgage. 
He presented the draft of a mortgage-deed 
to FaH Karim wbo read it and understood 
its terms before executing it. It ie clear 
from tbe evidence of Fazl Karim that if 
Abdal Gham had at auy time intended 
to purchase the land he had changed his 
mind by 18ih of June 1908. Fazl Karim 
admits that at the time the contract between 
him and Abdul Ghani was going to be 
drawn up no one suggested that the land 
had really been sold but the contract in 
the form of a mortgage should be drawn up 
in order to defeat the right of pre-emption. 
Ho, however, thinks that thatimuat have been 
the motive of Abdul Ghaui as the latter 
paid tor naortgage the price agreed upon 
for sale. The inference of Fazl Karim is 
not legitimate. Abdul Ghani may have 
thought that the price he was paying for 
obtaining the mortgage wa.s not high con- 
eidering the length of the mortgage period 
and the rate of interest on the loan. Even 
If the inference of Fazl Karim be conceded 
to be correct it does not prove the transac 

All that can be said is that Abdul Ghani 
for fear of the claim of pre-emption accepted a 
mortgage instead of purchasing the land. 


llajida Bibi 

that the two respondents had really entered 
into a transaction of sale, but had fraudulent- 
ly in order to defeat her right of pre-emption 
rawn it up in the form of a mortgage has 
not been proved by the evidence of Fazl 
ii»irim or aoy other witness. 

But it is argued for the appellants that 
as the evidence shows that the mortgage 
in question was taken to defeat the 
right of pre-emption and is so onerous that 
it Will never be redeemed, it ought to be 
construed as a sale. The argument involves 
two assumptions. It assumes that a person 
may not defeat the law of pre emption by 
takmg an onerous mortgage which will 
probably eventually have the effect of a sale 
and that such a mortgage where the mort¬ 
gaged property is capable of pre-emption 
should be construed as a sale on the 
suit of the pre-emptor. The onerous 
character of a mortgage cannot alter 
the real nature of the transaction and con- 


vert It into a sale, the fact that the redemp¬ 
tion of a mortgage is highly improbable 
does not make it any the less a mortgage, 
for it is capable of redemption however 
remote the chance of its redemption. 

A similar contention was advanced in the 

case of Dhan Singh v. Bodh Singh (1) and was 

negatived. In that case the terms of the raort- 

pge were much more onerous and made 

It quite unlikely that it would ever be 
redeemed. 


Mr. Spankie in disposing of the contention 

that the onerous character of the mortgage 

should be taken to imply an intention to sell 
remarked, that the fact, (hat the terms 
of the mortgage weie such that redemption 
would be unlikely, could not alter the real 
nature of the transaction and convert what 
was, and what was intended to be, a moit- 
ffrtge, though one of which redemption was 
most unlikely, into a sale”—vide Dhan 
» ingh V. Bodh Singh (1), This view was 
adopted with approval by this Bench 
in a recent case. ^ye held that in the 
absence of all evidence explaining the 
nature of the transaction a Court is not 
justihed in finding that the mortgage-deed 
furnished evidence of a transaction of sale 
merely because its terms were so stringent 
as to render it highly improbable that re¬ 
demption would ever take place—vide Badri 
i^ingh V. Chandika Singh (2). In 
another case which came up before the 
Chief Court of Punjab where the terms of 
the mortgage were much more burdensome 
than those of the mortgage in suit and 
where the mortgagee had not only made 
admissions that he had purchased the pro¬ 
perty but had treated it, as if he has purchased 
It. Mr. Justice Stogdon held that the 
mortgage could not be construed as a 
sale. In that case one Beli Ram had execut¬ 
ed a mortgage of a house in favour of Tikaiya 
Ram for thirty years with conditions that 
made it quite improbable that the mortgage 
would ever be redeemed. Tikaiya Ram 
re-built the house and publicly said that he 
had really purchased the house. Oa a 

^ pre-emptor Tikaiya Ram pleaded 
a e was a mortgagee and not a pur- 

f I pre-emptor it was con- 

en ed that the character of the mortgage and 

(1) 3 O. C. 213. 

(2; 14 Ind. Cai. 8j 15 0. C. 1. 
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the conduct of Tikaiya Ram showed that the 
transaction between him and Bell Ram was a 
sale and that the form of tlie transaction had 
been altered to one of mortgage in order to 
defeat the right of the pre*emptor. Mr. 
Justice Stogdon disposed of the contention 
in the following words: — 

“Considering the onerous terras of the 
mortgage-deed, there cannot be any reason¬ 
able doubt that Beli Ram intended to re¬ 
nounce all claim to the house, and that it 
was understood between the parties that 
it should never be redeemed. As the terms 
of the agreement are of such a nature as 
to preclude all possibility of Beli Ram’s 
ever being able or willing to redeem the 
house, the transaction can liavo been repre¬ 
sented as a mortgage only for Tikaya Ram’s 
benefit. As far as Beli Ram was concerned 
it made no difference to him whether it 
was represented as a sale or as a mortgage. 
Either way the house was lost to him, but 
it made a great deal of difference to Tikaya 
Ram. If the transaction had been repre¬ 
sented as a sale, plaintiff might have claimed 
pre-emption at once. The reason why it 
was represented as a mortgage is, therefore, 
clear, but I cannot say that it is equally 
clear that that representation was false. 

It was open to Tikaya Ram to defeat the 
law of pre-emption by any legitimate means, 
and it is quite conceivable that with this 
end in view he may have deliberately re¬ 
frained from becoming full proprietor of the 
house, and may have exposed himself to 
the chance, however slight, of having it 
redeemed from him at the end of 30 years. If 
he did this, I do not see why the Courts should 
go out of their way to help a pre-emptor, who 
18 surely not a person in whose favour it is 
necessary to stretch the law, and say that the 
transaction is certainly a mortgage, but it 
will probably eventually have the same effect 
as a sale, therefore, it is a sale. Plaintiff 
alleges fraud and he must prove it. The 
mere fact that defendants have contrived a 
means of circumventing him does not prove 
that they have committed a fraud. It is 
not safe for the Courts to attribute meanings 
to the terms of the deeds other than those 
plain on the face of them. If such a course 
Were generally adopted, any mortgage, the 
terms of which were at all onerous, or which 
it was not probable the mortgagor would be 


able to redeem, might be construed as a sale. 
The decisions of the Courfs would be based 
on surmise, and there would be a w'ide diver¬ 
gence of opinion as to liow’onerous a mortgage 
must be in order to be held to be a sale”— 
vide, Tikayi Ram v. Dharam Clianl (3). 

We are in entire accord with these remarks. 
We think that the onerous nature of a 
mortgage does not convert it into a sale. 
Nor is it forbidden to a person to circumvent 
the law of pre-emption by taking a transfer 
which falls short of a sale l)ut which may 
eventually have the same effect as a sale. 
There is nothing fraudulent in such a 
transaction. The right to sue accrues to 
the pre-emptor only wliere there is in 
existence a contract for sale of property by 
virtue of which a third person whose right 
to acquire tlie property us inferior to that 
of the pre emptor has obtained a right to 
acquire.—vide Badri Singh v. Chandika Singh 
(2). In the present case the deed of 18th 
of June 1908, cannot be construed to be a 
contract of sale. It gave no cause of action 
to Musammat Majida Bibi, the mother 
of tlie appellants, to sue on the ground of 
pre-emption. 

Tlie appeal, tlierefore, fails and is dismissed. 

Appeal dismissed. 

(3) 45 P. R. 1895. 


CALCUTTA HIGH COURT. 

Civil Role No. 239 of 1913. 

Apiil 18, 1913. 

Pretent -.—Sir Lawrence Jenkins, Kt., 

Chief Jaatice, and Mr. Justice H. N. Roy. 

HARI GHARAN GHOSH — Claimant 

—Petitioner 
versus 

MANMATHA NATH SEN and others 

— I)BCREK-HOLDERS—OpPOSI'IE PaRTY. 

Execution of decree — Claim—Claim allomcd decree^ 
holder not appearing —Subaeriucut setting aside of order 
— Jurisdiction—Cicd Procedure Code {Act V of 19089 
0. /X, r. 13, whether applicable to c.recution proceeding — 
CivU Procedure Code {Act T of 1908),/?. 141. 

Section 141 of the Civil ProceUuro Code has not 
tho oCfoct of making all tho procedure provided by 
the Code applicable to proooediugs in execution. 

Order JX, lulo 13, does not apply to a proceeding 
in execution. 

Therefore, where a claimant makes an application 
under Order XX.I, rule 100, and the application ia 
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granted under rule 101 in the absence of the decree- 
holder, the Court has no jurisdiction to set aside the cjj 
parte order under Order IX, rule 13. 


Rule against an order of the Munsif of 
Baraset, dated Febrnay 8th, 1913. 

Baba Mohini Mohan Ohatterji, for the 
Petitioner. 

Babas Shiba Prasanna Bhattacharyya and 

Brohodh Ghandra Bose, for the Opposite 
Party. 

JUDGMENT. 

Jenkins, C. J.— This is a Rale obtained 
at the instance of a claimant under Order 
XXI, rule 100, Civil Procedure Code, calling 
upon the opposite party, the decree-holder, 
to show cause why the order of the Munsif 

should not be set aside on I he ground that 

It was made without jurisdiction. 

The claimant applied under rule 100, and 
the decree-holder not appearing he obtained 
an order in his favour under rule 101. 
Rule 103_ provides that “Any party not 
being a judgment-debtor against whom an 
order is made under rule 98, rule 99 or rule 
lUl may institute a suit to establish the 
right which he claims to the present posses¬ 
sion of the property; but, subject to the 
result of such suit, if any, the order shall 
be ^ conclusive.” The claimant, therefore, 
maintains that the order in his favour 

though made in the absence of the decree- 
holder is conclusive: and, bis complaint is 
that notwithstanding the terms of rule 
103, the Munsif has set aside the order made 
under rule 101. The Munsif appears to 
have acted under Order IX, rule 13. That 
luie, as it is expressed, clearly does not 
apply to a proceeding in execution; but an 
attempt has been made, before us to up- 
hold the Munsif’s order on the terms of sec- 
tion 141 of the Code, which provide that “the 
procedure provided in this Code in regard to 
suits shall be followed, as far as it can be 
made applicable, in all proceedings in 
any Court of Civil jurisdiction.” This 
section re-produces with modi6catioa section 
647 of the previous Code. But in section 
647 there was an explanation in these terms: 

This section does not apply to applications 
for the execution of decrees, which are 
proceedings in suits.” That explanation has 
been omitted, and it has been argued before 
us that this omission is an indication that 
the Legislatnre in passing the present Code 
intended that section l4l should have a 


wider operation than section 647. There is 
a certain amount of force in this argument, 
bat it overlooks the history of this section 
and the case-law. At one time there was 
a considerable divergence of opinion between 
various Courts as to whether section 647 
applied to execution proceedings; and it was 
in consequence of this that by Act VI of 
1892 this explanation was introduced into 
the section of the Code of 1882. But after 
this alteration in the law, tlie Privy Council 
by a case reported as Thakur Prasad v. 
Fakir JJllah (1) decided on section 647 as 
it stood before the explanation was added, 
that the section did not apply to execution 
proceedings. The purpose of the Legislature 
in omitting that explanation was to do 
away with that which was shown to be 
unnecessary by the Privy Council decision 
and to rely upon the terras of the section 
as interpreted by the Privy Council. So 
it was that the explanation c.irae to be 
omitted. This may have been an unfortunate 
way of proceeding, because it involves some 
knowledge of the history of section 647 and 
of the decision on that section to appreciate 
the effect of this change; but this is how 
the matter was dealt with by the Legislature. 

he result is that section 141 does not make 
applicable to proceedings in execution all the 
procedure provided by the Code, and I 
think for very good reason; as is indicated 
by^ Mr. Justice Mookerjee in a decision 
which has bssn brought tj our notice, to 
hold otherwise would lead to complications 
and to results which never could have 
been contemplated. If is not as though 
there was any necessity in the interest 
^ justice that the provision of rule 13, 
Order IX, should be applicable to proceed¬ 
ings in execution, because, the order is not 
conclusive but is subject to the right of the 
person aggrieved to bring a suit. 

I, therefore, hold that Order IX, rule 13, 

13 not applicable to a proceeding under 
rales 100 and 101 of Order XXI and that 
the learned Munsif had not the jurisdiction 
which he purported to exercise. 

We must, therefore, make the Rale 
absolute. 

Having regard to ell the ciccamstancas 
we will not make any order as to costs. 

Roy, J.—I agree. 

. Rule made absolute. 

(1) 17 A. 106j 22 I. A. 44. 


INDIAN OASES. 


685 


Vol. XIX] 


KARIU EUK8H V. MAHABIR 6ANIA. 


CALCUTTA. HIGH COURT. 

Miscellaneous Civil Appeal No. 35 op 1913. 

February 24, 1913. 

Present:—Justice Sir Aautosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

Sheikh KARIM BUKSH and another_ 

Petitioners—-Appellants 


versus 


MAHABIR BANIA and another— 
Objectors—Respondents. 

Imolvency, petition statement oj amount hho 

particulars of claims against petitioner—l\iilure t( 
give true account of value of property — Whether valio 
cause for not making orucr for adjudicatiun Provinria. 

Insolvency Act (III of ss.ll (1) (d) (e) 15 

suo-s. (1). 

Tho fact that a petitioner in insolvency has mis- 
stated the amount and particulars of all the pocnuiary 
claims ajjainst him ami has not given a true account 
of the value and particulars of all his property iu Ins 
petitiou of insolvency, as required by section'll, sub¬ 
section (1) clauses (d) and (c), does not disentitle him 
to an order for adjudication. 

liam Kumar Khara, 7 lud. Cas 
394; 12 C. L. J. 400; 15 C. W. X. 213; Sheikh Samir. 
Md-diji y. Kadar Afoyee Dasi, 7 Iml. Cas. 691; 12 (’. L. 
J. 44;^ 15 C. \V. N. 244; Preonath Roy v. Xibaran 

870; 15 C. L. J. 631 ami 

^heikh Qolam Rahman V. Sheikh Waked Ali 16 Ind 

Caa. 470; 16 C. \V. N. 853, referred to. 

Appeal from the order of the District 
Judge of Midnapur, dated January 15tb, 

ly 1 Oi 


Babu Manmatha Nath Mukherjee, for the 
Appellants. 

Mr. K. B. Butt, Counsel, and Babu 

larakeswar Pal Ohowdhury, for the Respond¬ 
ents. 


JUDGMENT.—This appeal is directed 
against an order refusing an application 
in insolvency. The Court below has found 
evidence that the petitioner has mis¬ 
stated the amount and particulars of all the 
. ims against him and has not 

given a true account of the value and parti- 
culara of all his property; on this ground, 
6 Court has dismissed the application. 

# appellant it has been con* 

euded that these are not matters which cau 
e aken into consideration uuder sub-section 
J of section 15 of the Provincial Insolvency 
c and that as the petitioner is indisput* 
♦b ^ mJsbted to the extent of a larger sum 
an Rs.^ 500 and ha.s made an application 
o be adjudged an insolvent be is entitled, 
as a matter of coarse, to an order of ad¬ 
judication. In support of this proposition 
reliance has been placed upon the cases of 


Udai Ckcnd Maity v. Ram Kumar Khara 

(1), Sheikh Samiruddin v. Kadar Moyee 
D.isi (2) and Preonath Roy v. Nibaran 
Chandra Sarkar (3). On the other hand, 
the learned Counsel for the creditore-respond- 
ents has invited our attention to some ob¬ 
servations in the case of ^heikh Qolam 
R'lh'mn v. Shekih Waked Ali (l) \Yq are 
of opinion that the fact that the appellant 
made incorrect statements in his petition of 
insolvency as to tlie particulars required to be 
stated under clauses {d) and (e) of sub-section 
(1) of section 11 does not disentitle him to an 
order for adjudication. U is impossible to 
maintain the position that the right to pre¬ 
sent a petition within the meaning of sub- 
section (1) of section 15 is dependent upon 
the accuracy of the statements inserted in 
the petition under clauses id) and (e) of 
section 11. But .t has been suggested that 
the view we take may facilitate applications 
by unscrupulous debtors, anxious to avail 
themselves of the benefit of the provisions 
of the Provincial Insolvency Act. We are 
not concerned, however, with the wisdom of 
the policy of the Legislature in this respect 
or the etfeeb of statutory provisions the 
meaning and scope whereof are beyond con¬ 
troversy. But we may point out that the 
provisions of section 43. if applied whenever 
occasion arises, are well calculated to deter 
unscrupulous debtors in their attempt to gain 
an undue advantage under the provisions of 
the Provincial Insolvency Act. In our 
opinion, the order of the District J udge can¬ 
not be supported, and must he discharged. 

The result is tliat thi.s appeal is allowed, 
and the order of the Court below sst aside. 
We pass the order which ought to have 
been passed by the Court below, namely an 
order of adjudication under section 15. The 
record will be returned to the Court below 
in order that tlie subsequent steps may be 
taken. There will be no order for costs in 
this appeal. 

Appeal allowed. 

(1) 7 Iml. Cas. 304; 12 C. L. J. 4()0; 15 C W V 

213. ■ ■ 

(2) 7 Tml. Cas. 691; 12 C. L. J. -it5: 15 C. W. X. 241 

(3) 15 Iml. Cas. 870; 15 (3. L. J. 631. 

(4) 10 Ind. Cas. 470; 16 C. \V. X. 853. 



686 


INDIAN CASES. 


[1913 


BHAGTRATHI 1>A8S t). BALE3WAR BAGARTf. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 4172 of 1910. 

March 6, 1913. 

Present :—Justice Sir Asatosh Mookerjee, 
Kt., and ^[r. Justice Beachcroft. 

BHAGtRATHI DASS and others— 
Dependants—Appellants 

versus 

BALESWAR BAGARTI —Plaintiff 

—Respondent. 

Party—LiligatioH'-Inconsistent positions—Party ij 
alloiced to take up inconsistent positions—Statement 
that certain Hindu tcidoio had no title—Sulsequenl 
statement that she urns in possession as Hindu mother 
— Whether subsequent statement can he allowed] to be 
made. 

4 

A. litl£?ant is not allovvoil to occupy inconsistent 
positions in Court; be cannot be allowed to approbate 
and reprobate. 

Bhaja Chowdkunj v. Chuni Inl Marwari, 5 C. L. J. 
95 at p. 105; 11 C. W. N. 284, referred to. 

Whore a person, when he was joined as a party to 
a foreclosure suit, stated that a certain Hindu wddow 
had no title and that the title to the property was in 
iiitnself, and lie was consequently dismissed from that 
suit: 

Held, that he could not subsequently be permitted to 
take up a position inconsistent with the position pre¬ 
viously adopted by him and to assert that the widow 
was in ]>os3ession as a Hindu mother and that ho 
himself was entitled to succeed on her death. 

Appeal from the decree of the District 
Judge of Sarabalpur, dated September 
15th, 1910, reversing that of the Sub- 
Judge of that District, dated April 23rd, 

1910. 

Dr. Pash Behary Qhose and Mr. (?. Sircar^ 
for the Appellants. 

Mr. Sinha^ Babas Jogendra Chandra Ghose 
and Vrna Charan Laha^ for the Respondent. 

JUDGMENT.—This is an appeal on 
behalf of the defendants in a suit for 
declaration of title to village Resum and 
for recovery of possession thereof. The 
subject-matter of the litigation belonged 
admittedly to one Lukhan who died in 
1859. After his death, his paternal grand¬ 
mother, Mathura came, into possession of 
the property though it is admitted that 
his mother, Bhamo, was eutitled to succeed 
as his heiress. His grandmother continued 
in possession till 1866 when she was ousted 
by bis uncle, Samo, who died in 1878. 
After the death of Samo, Bhamo, the mother 
of Lukhan, obtained possession. This led 
to a dispute between Bhamo and a cousin 
of Lukhan, by name Satyabadi, and there 
was a litigation between them which 


ultimately terminated in favour of Bhamo. 
On the 30th April 1899, Bhamo executed 
a conditional mortgage in favour of the 
predecessor of the defendants. On the 30th 
beptember 1904, the mortgagee obtained 
a foreclosure decree. To this suit the 
present plaintiff was joined as a defendant 
on the allegation that he was in possession 
as a donee of the equity of redemption 
from the mortgagor. He repudiated, 
however, the title of the mortgagor and set 
up title in himself, with the result that he 
was dismissed from the suit. On the 13th 
May 1905 the decree nisi was made absolute. 
The morlgagee decree-holders, however, 
were unable to obtain possession and on 
the 19th June 1906 sued to eject the present 
plaintiff. In that suit the mortgagees 
stated explicitly that their mortgagor 
Bhamo was in sole, exclusive and adverse 
possession of the village Resum for over 
thirty years. This was controverted in the 
written statement and it was stated that 
Bhamo had never been in adverse possession 
of the disputed property or held it as 
owner. It was further stated oc behalf 
of the defendant that the property belonged 
to him and the undoubted possession of 
Bhamo was sought to be explained on the 
ground that she was his guardian and 
managed the property on his behalf. On 
these pleadings an issue was raised in the 
following terras ; Was Bhamo in adverse 
possession of the village for over twelve 
years as alleged P The Subordinate Judge 
found upon the evidence that her title had 
been perfected by adverse possession for 
over twelve years as alleged, and that she 
had become the owner of the village Resnni. 

In this view, the Subordinate Judge decreed 
the suit on the 17th September 1905 and 
declared that the then defendant, now the 
plaintiff, had no title to the land. This 
judgment was confirmed on appeal by the 
District Judge. Jn his judgment the 
District Judge stated that the question 
was whether Bhamo was the sole owner of 
the village or not and held that the 
evidence adduced showed that her 
possession was in her own right. He con¬ 
sequently agreed with the lower Court in 
its conclusion, that Bhamo was the solo 
owner of the village in suit. This decreo 
was ultimately aflSrmed by this Court on the 
7th April 1908 [Balesicar Bagarti v. Bhagiraihi 
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Das (l)]. Shortly after the decree of this 
Coart, Bhamodied, and on the 2nd April 
1909 Baleswar who had been defeated in 
the previous litigation commenced the 
present action for declaration of title and 
recovery of possession, H^is allegation now 
is that Bharao was in possession as a Hindu 
mother, and that upon her death, he is 
entitled to succeed to tlie property as . 
the reversionary heir to her son the last 
full owner. The defendants contend tliat 
the claim is barred by the principle of res 
judicata and that it had been conclusively 
established in the previous litigation that 
the plaintiff has no title and that Bhamo 
had an absolute interest in the village in 
dispute, which, by virtue of the decree in 
the foreclosure suit, had passed to tlie 
defendants. The Subordinate .Judge held 
that the suit was barred by the doctrine of 
judicata. Upon appeal that decision has 
been reversed by the District Judge. 

The substantial question in controversy 
in this appeal is, whether or not the claim 
is barred by res judicata. In support of 
the plea that the claim is so barred, 
reference has been made to the decisions 
in the three previous suits. The first of 
these is the litigation of 1879 between 
Bhamo on the one baud and Satyabadi on 
the other. It has not been seriously con¬ 
tended that the decision in that litigation 
can in any way bar the present suit. In 
fact as was pointed by this Court in 
Baleswar Bngarti v. Bhcgirathi Das (1), that 
decision cannot operate as res ^udicata^ for 
this reason, amongst others, that the present 
plaintiff was not a party to tliat decision 
and Satyabadi cannot be said to have been 

a party to that suit in a representative 
character. 

The second litigation to which reference 
18 made is the suit for foreclosure brought 
on the conditional mortgage. It has been 
argued on behalf of the appellant that the pre¬ 
sent plaintiff was brought before the Court in 
that litigation and that if his present allega¬ 
tions are well-founded in fact, it was incum¬ 
bent upon him to resist the claim for foreclosure 
on the ground that the mortgage had been 
executed by Bhamo under circumstances 
which did not make it binding upon him as 

<1) 35 C. 701 at p. 703; 7 C.L.J. 663; 12 0.W.N. 657. 


reversionary heir to the estate of the last 
full owner; and in support of this view 
reference has been made to the cases of 
Mnhi^na Ghuuder , Roy Chowdhry v. Ram 
Kishnre Acliarjee Ghowdhry (2), Nuge.ider 
C'hunder Qhose v. Sreemutty Kaminee Dossee 

(3), Srinath Doss v. Ilari Pada Milter (4) and 
Nilkayit Hinerji v. Suresh Ghandra MuUick (5). 
It has been argued ^n the other hand that a 
reversionary heir i.s not a proper party to a 
mortgage suit becau.se he cannot be invited 
to redeem the mortgage as pointed out in 
the cn.se of Raoi Ghanlar v. Kallu (6). It 
has als> been contended that the principle 
of the deci.sion in Nilakant Banerji v 
Suresh Ghandra Mullick (5) has no applica¬ 
tion, because in the foreclosure .suit the 
mortgagees did not seek to enforce their 
security on tlie assumption that it had 
been granted by a Hindu mother in respect 
of an estate in' which she had only a 
limited interest. It is not necessary for 
the purposes cf the present case to decide 
the general question rai.sed on behalf of 
the appellants, namely whether a rever¬ 
sionary heir is a proper party to a mortgage 
suit, thougli it may be conceded that there 
is a fundamental distinction between two 
classes of cases, namely, the case wiiere a 
mortgagee sues a widow to enforce a 
mortgage executed by lier husband, and the 
case where a mortgagee sues a widow to 
enforce a mortgage executed by herself. 
In tlie former case no question of propriety 
of the transaction arises, in the latter 
case if the mortgagee seeks to obtain a 
decree entiiling him to proceed against 
not merely the qualified interest of the 
widow hut the entire inlieritance, the ques¬ 
tion of legal necessity arises which can be 
finally decided only in the presence of the 
reversioner. But it does not follow that a 
reversionary heir when so drawn into the 
litigation is not entitled to urge that as he 
cannot be called upon to redeem he would 
prefer to be left alone with liberty to 
contest the title of the mortgagee or of the 
purchaser at the .sale in execution of the 
mortgage decree if he should ever succeed 

(2) 23 W. K. 174; 15 B. L. R. 142. 

(3) 11 M. I. A. 241; 20 Eog. Rop. 92. 

(4) 3 C. W. N. 037. 

(5) 12 C. 414; 12 I. A. 171. 

(0) 30 A. 497; A. W. (1908) 225; 5 A. L. J. 631. 
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as the actual reversiouary heir. In the 
present case, however, as already explained 
the mortgagees did not sue on the assump. 
tion that they had taken a mortgage from 
a Hindu mother in possession of the estate 
of her son, nor did they join the plaintiff 
in their suit on the assumption that he 
was the reversionary heir to such estate. 
Their theory, on the other hand, was that 
the mortgagor was the absolute owner of 
the property and was competent to deal 
with it in any way she chose. The present 
plaintiff was brought on the record as an 
alleged transferee of the equity of redemp¬ 
tion from the mortgagor and the obvious 
object of the mortgagee was to give him 
an opportunity to redeem. He took up the 
position that the mortgagor had no title 
whatsoever to the property which belonged 
to himself. Under these circumstances he 
was rightly discharged from the suit. 
Jaggeswar Dutt v, Bhnban Mohan Ultra (7). 
This may preclude him from now asserting 
that he had, at the time of the previous 
litigation, a subsisting interest in the equity 
of redemption [Nilkant Snresh Bansrji v 
Ohandra Midlick (5)] but in view of 
the frame of that suit and the scope of the 
present litigation, it cannot be successfully 
contended tliat the decision therein operates 

as resjudicatj upon the question now in con- 
troversy. 

The third litigation to which reference 
18 made in support of the plea of res judicata 
18 the suit for recovery of possession. It 
is argued on behalf of the appellants that 
upon the pleadings therein the question 
WHS raised in the fourth issue whether or 
not Bhamo had acquired an absolute title 
in the village Resura by adverse possession 
for the^ statutory period. This question 
was decided in favour of the mortgagee; 
it was on this basis that a decree for posses¬ 
sion was made in their favour and a 
declaration was made against Baleswar that 
he had no interest whatsoever in the property. 
It is consequently asserted that this decisioq 
operates as res judicata. On behalf of the 
plaintiff-respondent it is contended that it is 
not res judicata because it was not necessary 
for the plaintiff in that suit to allege that 
Bhamo was in possession as a Hindu mother, 
because such a defence, if taken, would have 

(7) 33 C. 425; 3 C. L. J. 305. 


meant a confession of judgment. On this 
basis it is argued that the plaintiff is at 
liberty to contend that the decision in the 
previous suit had become practically in¬ 
operative by reason of the death of Bhamo, 
that there has been a complete change of cir¬ 
cumstances and that he can now succeed on a 
ground not asserted in the previous litigation. 
We are of opinion that this view is unsound. 
The decision in the suit for possession to the 
effect that Bhamo was the absolute owner of 
the property is conclusive between the parties 
and cannot be ignored. Besides, the plaintiff 
cannot resile from the position he deliber¬ 
ately adopted on two previous occasions. 
When he was joined asaparty to the foreclosure 
suit, he stated that Bhamo had no title and 
that the title to the property was in himself, 
he was consequently dismissed from that suit. 
When on the basis of the decree in the fore¬ 
closure suit he was sued in ejectment he 
pleaded that he was the owner of the pro¬ 
perty and that the then plaintiff had acquired 
no title by virtue of the decree founded on a 
mortgage granted by Bhamo who had no 
interest whatsoever in the property. That 
defence was negatived. The plaintiff cannot 
now be permitted to take up a position in¬ 
consistent with the position previously 
adopted by him. It is well-settled that a 
litigant is not allowed to occupy inconsistent 
positions in Court, he cannot be allowed to 
approbate and reprobate. If parties in Court 
were permitted to assume inconsistent position 
in the trial of their causes, the usefulness of 
Courts of Justice would, in most cases, be 
paralysed, {_Bhaia Chowdhury v. Ghuni Lai 
Maricari (8).] The conclusion follows that 
the plaintiff is bound by his allegations in 
the suit fur recovery of possession and cannot 
now be permitted to assert that Bhamo was 
in possession as a Hindu mother and that he 
himself was entitled to succeed on her death. 

The result is that this appeal is allowed, 
the decree of the District Judge reversed and 
that of the Court of first instance restored 
with costs tbrougtout. 

Appeal allowed. 

(8) 5 C. L. J. 95 at p. 105; 11 C. W. N. 284. 
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Musammat ramdei v. nandan sinoh. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 985 of 1911. 

April 25, 1913. 

Present: —Justice Sir George Knox, Kx., and 

Mr. Justice Rafique. 

Musammat RAMDE! — Applicant 

versus 

NANDAN SINGH— Respondent. 

Review—Sttjjicient cause Civil Procedure (‘ude {Act 
V of 190S), 0. XLVII, r. 1. 

In a mortjTage suit tlio defendant raised several 
pleaa one being of limitation. Tlio Court of first 
instance arrived at a decision on all of them but 
dismissed tho suit mainly on the gronml of limi* 
tation. Tho plaintiff appealed to tho District Judge 
who agreed Avith tho Munsif tliat limitation barred 
the claim. In second appeal tho High Court 
differing from tlio Courts below on tho point of 
limitation decreed the plaintiff’s suit. The fact that 
there were other points also to bo delermined by the 
lower Appellate Court was, somehow, not brought to 
tho notice of tho Court at the time of tho iironouiicc* 
ment of its judgment: 

I/etd, that the circumstances of the case did not 
furnish sufficient cause for review of tho judgment of 
tho High Court. 

Application for review of judgment reported 
as 17 Ind. Cas. 632. 

Mr. Sital Prasad Ghose, for the Appli¬ 
cant. 

Mr. Parmeshwor Dyal (for the Hon’ble Mr. 
Qo^ul Prasad), for the Opposite Party. 

JUDGMENT.—Thakur Nandan Singh 
brought a suit in the Court of the Munsif of 
Beoares and in that suit he prayed that 
certain moneys, which he alleged to be due 
to him on account of two separate mortgage- 
deeds, might be awarded to him with costs 
of the suit etc., or tliat a decree might be 
passed under Schedule I, Order XXXIV, rule 
4 of the Code of Civil Procedure, and certain 
property which he specified in the plaint 
might be brought to sale by auction. The 
amount which he said was due to him was 
Rs. 1,628 odd. One of the persons whom he 
arrayed as a defendant was Musammat 
Ramdei and he arrayed her as a defendant 
because she was in possession of the property 
in dispute and had purchased it at an auction 
sale with full knowledge and information, 
80 he said of the mortgage-deeds now sued 
on. 

Musammat Ramdei defended the suit inter 
alia. She objected that she purchased the 
property in good faith at a public auction 
Bale. According to her when the property 
was put to sale the plaintiff, Nandan Singh, 
znade no mention of his mortgage-deeds nor 


did he have any mortgage-deed entered in 
the proclamation. She added that she had 
built a house upon the property at consider¬ 
able cost. She also sets up a plea of limita¬ 
tion. 

The Court of first instance went into the 
pleas raised by Musammat Ramdei and by 
otliers, arrived at a deci.sion on them but 
dismissed the suit on the ground that it was 
barred by limitation. 

Tlie plaintiff appealed to the District 
Judge who agreed with tho Munsif that 
limitation barred the claim. 

Thakur Nandan Singh then appealed to 
this Court. The case came before a Bench 
of Judges and the only points argued before 
them, indeed the only point raised in the 
memorandum of appeal was the question of 
limitation. This Court came to the conclu¬ 
sion that the plea of limitation was not 
entitled to any force. At the time of 
considering the decree which should be giveu 
the parties who were represented by very 
learned Counsel never called tho attention of 
the Court to the fact that there remain 
other points which call for decision and that 
the decree which had been given by the lower 
Appellate Court was only so far modified that 
the plaintiff got a decree for sale of tlie 
property situate at Mohalla Taksal with 
proportionate costs. 

MuS'tmmat Ramdei has since put in a peti¬ 
tion in which she asks for review of judgment. 
She does not, in her application for review, i 
distinctly state on what particular ground ! 
she makes this application. What she 
wishes this Court to understand is that there 
is a mistake apparent on the face of 
the record, ^^e., in her opinion this Court 1 
had decreed the claim of the plaintiff for 
property which was not covered by the 
mortgage-deed in his favour. 

We have heard all that can be urged on 
her behalf. We do not think that she has 
set out sufficient cause for review of judgment 
and we, therefore, have no alternative but to 
dismiss the application. Even if her opinion 
be correct on which we pronounce no opinion, 
her learned Counsel should have called the 
attention of the Court to this matter. There 
would be endless applications for review if 
we acceded to her application and opened up 
her case upon such insufficient ground. 
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v'’' n ^‘=^'^<^tachari, for the Appellant. 

‘ f. U K Annntnahristna Iyer, for the 
Kespoodent. 


madras high COORT 

Sbcond Civit, Appeal No. 695 of 1912 

March 28, 1913. 

PreAenh-Jnstice Sir Ralph Benson, Kt 
and Mr. Justice Sundara Aiyer 

KATAROHANA PATHAN-Plaintiff 

—Appellant 

V6T$tl8 

SUBBARATA THEVAN and another 

Dbprndants DTos. 2 and 10 r. ^ 
flipJa iu,JO-R espondents 

.... 

the Rrouncl of'’lemosv t 1 r » 

below was that Krsull^'i 

form of leprosy and that it was in “l™ „ »”=e^theti 

T,.e medical opinion was that 'tle'disro'Taf^; 

beHtInVand ttMo'bo alrthT^on'’^"^' " 

the sanious or ulcerous type ’ oprosy must be o 

and CA.L ^5^ 

74, followed ^ Thamcachala ifudali, 19 M 

The curability or otherwise nP o v 
much a matter of opinion and n-h f • ‘S verj 

curable at one time may be^ re^arded'^^S'''^^^* ff 
another. Many of th« fTro.,«?^ as curable a 

not now bo enforced by the ComL '™"'‘ 

27 M. 59 , a, 

2fi M. 133; J2 M L j Ofit 

JfaaiA- 12 B. H. C. R. 79,' referred tf ‘ ' 

Quiere: 'T^helher in a real case of ini 

“ ^^^th: sr o? r 

recognized as a bar in this Presid:ro°;:t‘X7re's?nt 
654; Iiar,gauya CheUg v Thf t" i 1 B. 

74; maJZl v 7ur;aI.s''MuZT4 C “f' V 
Th f J- ® R- ld9, referred to ’ 

the rhere?o"r^isr«tr“ ■'"''-‘-ce and 

Second appeal against the decree of the 

IS-‘l9&fel^-rnha\"otth^- 

SrS ^'b-thoraipundi. i„ Q. ^ 


■ qnestion for decision 

in this second appeal is whether the 

defendant is disentitled to inherit his paternal 
nncle 8 son s estate by reason of his suffering 
from leprosy. The plaintiff is the sister’s son 
of the deceased owner. The medical evidence 
is that the defendant is suffering from the 

ansesthehe form of leprosy and that it is in 

the medium stage. The District Mausif 
decided against the defendant on the ground 
that according to the opinion of the medical 
witness the disease was incurable. The 
subordinate Judge held that the defendant 
was no excluded because the disease was not 
or the sanious or ulcerous type aud was not 
virulent and he was not regarded as undt for 
association by his castemen. The Mitahhara, 
Which IS the predomioaut authority applicable 
jti 18 residency, does not expressly mention 
leprosy as a ground of exclusion from inherit- 
&nce. t states an impotent person, an out- 

cas e, bis sons, one lame, a mad 

n^n, an idoir, a blind man and persons 
a ic e with an incurable disease 
and others (similarly disqualified) must be 
maintained excluding them, however, 
trora participation. Chapter II, 

section 1(\ PI. 1— P 2 g states with regard to 
the persons enumerated in PI. 1 that 
they are debarred of their shares, if their dis- 
qualification arose before the division of the 
property. But one, already separated from 
his co-heirs, is not deprived of his allotment.” 
aci urn provides if the defect be removed 

by medicaments or other means at a period 
snoseqnent to partition, the right of parti¬ 
cipation takes effect on the same principle 
on w ich ^ when the sons have been separated, 
one, who is afterwards born of a woman 
equa in class shares the distribution is 
ase . Of the Smriti writers the only 
one w .o expressly excludes a leper is Devela: 
Wanu excludes one who is a Niiindriya, that 
IS* evoid of an organ, after expressly mention¬ 
ing ennucha and outcastes, one horn blind 
or eaf, an insane, an idiot and a dumb man, 
but a lener is not referred to by him. See 
Q ler, Ch., TX”, Sloka 201. Apaslamba 
and Vasista do not exclude him. Narada 
exo udes persons afflicted with a chronic or 
acute disease (See Sacred Books of the East, 
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Vol 33, page 194). Or, as otherwise translat¬ 
ed an acute or agnozing distemper. Atrophy 
or pulmonary consumption is instanced as 
A chronic and leprosy as an acute disease 
in the Ratnakara. Yajnavalkya and Vishnu 
exclude persons suffering from an incurable 
disease. So far as leprosy is concerned, the 
later Hindu Law books generally lay down 
that to be a ground of exclusion it must be 
of the sanious or ulcerous and not of the 
anaesthetic type. See Janardhan Pundurang v. 
Oopal Pandurang (1), Anant'i v. Ramahai (2) 
and Rnngay^a Chetly v. Thajiiknchala Mudali 
(3). The ancient texts apparently based the 
exclusion on the ground of the incapacity 
of the sufferer to perform the funeral and 
other obsequial rights of the deceased. The 
texts relate in terms to the right to partition 
on the distribution of an estate amongst 
several sons of a deceased owner; and the 
Mitakshara expressly provides that the share 
of the excluded sufferer should be restored to 
him if he is subsequently cured. It may be 
doubted whether the rule of exclusion would 
apply to a case of strict inheritance, as a 
person who is once excluded from inheritance, 
which consequently vests in another, is not 
entitled to claim it again subsequently. All 
the reported oases on the subject, Muthu- 
velayuda Pilhiy v. Parasakthi (4), Anantn v. 
Iiamahai(2), Rangayya Ghetty v. Thamkachala 
Mttdalt (3) and Relon Dasi v. Durgadas 
Mundal (5) relate to the right to partition. 
In Ranchod v. Ajoobai (6) the question was 
one of inheritance proper. The leprosy in 
that case was held to be of the auassthetic 
type, and it was held that the sufferer was 
not excluded, The question whether the 
texts were applicable to a case of real inherit¬ 
ance was not raised at the arguments in the 
case. The precedents cited in West and Buh- 
ier’s Digest of Hindu Law also refer to cases of 
partition. In one case, the Pandit was asked 
whether the nephew of a deceased person was 
entitled to the certiGcate of heirship in 
preference to his son who was insane. In his 
answer he expressly referred to the fact of the 
son and nephew being united in interest as the 
ground for holding that the nephew was entitl- 

(1) 6 B. H. C. R. 145 (A. 0. J.). 

(2) 1 B. 654. 

(3) 19 M. 74. 

(4) Mad. Sud. Deons. for 1860, p. 239. 

(6) 4 C. L. J. 323. 

(6) 9 Bom. L. R. 1149. 


ed to preference. It cannot, however, be denied 
that the texts have been applied to the right 
of inheritance in the case of blindness and 
dumbness although not in the case of leprosy. 
It must be noted that the ancient writers 
excluded various other persons from inherit¬ 
ance to the paternal estate along with those 
specidoally enumerated in the Mitakshara. 
The author refers to them by the expression 
“others similarly disqualified.” How wide 
the reasons for exclusion were, will appear 
from Colebrooke’s Digest, Vol. II, pages 424 to 
435. Many of the grounds of exclusion would 
not now be enforced by the Courts, and 
are practically obsolete. See Mayne’s Hindu 
Law, paragraph 592 and Ved'^nayaga Mudaliar 
V. Vedammal (7). In Venkata Subha Row v. 
Purushottam (8), Bhashyam Iyengar and 
Moore, JJ., abstained from expressing an 
opinion on the question whether lameness 
was a ground of exclusion, although a 
“pan^a” is expressly named by Yajnavalkya 
amongst excluded persons. Sir Thomas 
Strange refers to the opinion of Colebrooke 
that all the texts of exclusion cannot be 
said to have been abrogated or to be obsolete 
although the Courts would not go 
into proof of several of them, such as the 
claimant being addicted to vice or profusion 
or being guilty of neglect of obsequies and 
duties towards ancestors. “But” Colebrooke 
observed “expulsion from caste, leprosy and 
similar diseases, natural deformity from 
birth resulting from an uncanonical marriage 
would doubtlessly now exclude, and I appre¬ 
hend it would have to be so adjudged incur 
Adawlets.” See Strange’s Hindu Law, Vol. 
I, page 159. It is doubtful how far the 
injunctions contained in the books are now 
actually enforced in different parts of the 
country. In Steele’s Law of Castes it is observ¬ 
ed that the rules of exclusion are largely qu¬ 
alified by custom and that in seventy-twocastes 
at Poona it was found that insanity excluded 
only unmarried persons and that in eighty- 
three castes blind persons married and having 
families might inherit. In Bai Amrit v. Bat 
Manik (9) a boy bordering on idiocy was 
allowed to transmit a heritable right to his 
widow. See West and Buhler’s Digest, 
Introduction, page 155. 

(7) 27 M. 691 at p. 598; 1 M. L. J. 397. 

(8) 26 M. 133; 12 M. L. J. 362. 

(9) 12 B, H. 0. R. 79. 
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“ difference of opinion 
amongst Hindn writers whether the disability 
to inherit could not be removed by the per- 
formance of expiatory ceremonies. Acoord- 

ing to some authors, expiation, though pro¬ 
ductive^ of spiritual benefit would not in 
cases or major sins and serious diseases 
indicative of such sins, render the sufferer fit 
tor social intercourse or to inherit. This 
was the view taken in Bengal Sudder 
Adawlat Decisions, Vol. 2, page 103 referred 
to in the VyvasMiachandrika, Vol 2 Pre- 
cedents page, 492. But others are 'of a 
different opinion. These considerations would 
have to be borne in mind if we had to pro- 
jounce a definite decision on the question 
whether in a case of inheritance proper 
leprosy of the sanious or ulcerous type would 
00 a ground of dbqualification in this Pre¬ 
sidency at the present day, but it i.s not 
necessary to do so, as the finding is that the 
detendant in this case is not suffering from 
cprosy o that type. It is contended for 
the appellant that as according to the 
medical opinion the disease is incurable, the 

ease ,s one which falls within the text of the 
MUaUshara-. but the question i.s not whether 
according to modern medical opinion the 
disease 19 curable though of amesthetio type. 

Both the texts of Hindu Law and the 
decided cases fully establish that it i.s only the 
agonizing sanious or ulcerous type of 
leprosy that can be regarded as a ground of 
exc usiou. It may be that it is only that type 
that was regarded as incurable by the Hindu 
writers. It is not safe to adopt the test whether 
the disease is curable or not. That is very 
muoh a matter of opinion, on which the 
medical profession itself might be divided, 
the test would, moreover, be an indehnite 
one for legal purpose, as wbat is at one 
time regarded as curable may at other 
times be regarded as incurable. Deformity 
and unbtness for social intercourse arising 
from the virulent and disgusting nature of the 
disease would appear to ba what has been 
accepted m both the texts and the decisions 
as the most satisfactory test. The result 
18 that we must dismiss the second appeal. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Misci-LLAKEOus PiRST Civrt, Appfal No. 65? 

OP 1910. 

July 3, 1912. 

Present: —Mr. Justice Kensington and 
Mr. Justice Shah Din. 
N4GINDRA NATH BANERJEE and 
ANOTHER—Plaintiffs—Appellants 

versus 

P. N. BANERJEE and others—D dFSNOANrs 

Respondents. 

Succession Act (X of 1SG5J, s. oS —Alterations in the 
^Vill 0nattesfed and unimportant —Probate — Validity 
of Will —.4 mending .trt ( V7/f 0 /1903), s. 2—District 
Judge to grant Probate beyond Province. 

In a case of probate, it is immaterial tbat.tho Will 
was executed long before the death of the testator, 
or that the circumstances under which it was written 
have changed before that event. 

Section 58, Act X of 1865, applies only to alter¬ 
ations made after the execution of the Will. 

Where alterations made in a Will are unattested 
au<l the intention of the Will is perfectly clear even 
without them and is not affected by them, the Will 
admitted to Probate will bo the Will as it originally 
stood without the unattested alterations. 

The Probate Court has nothing to do with the 
validity of the Will propounded before it. 

Section 2 of Act VIII of 1903 gives jurisdiction, 
under certain conditions, to a District Judge to grant 
Probates having effect throughout British India. 

Migcellaneoiis first appeal from the order 
of the District Judge, Rawalpindi, dated 25th 
April 1910, rejecting the application. 

Bhagat Qohind Das, for the Appellauts. 

Mr, Fiizal Ilahi, for the Respondeuts. 

JUDGMENT.—This is an appeal under 
section 263, Act X of 1865, against the order 
of the District Judge refusing to the appel¬ 
lants Probate of a ^Vill executed on the 20th 
September 1593 by Mr. Jodu Nath Banerji 
in favour of a married daughter and two 
sons to the exclusion of two other song. The 
appeal has been referred to a Division Bench 
by order of the learned Chief Judge dated the 
30th November 1910. 

The grounds upon which the District 
Judge has refused Probate are that the Will 
is very old, that there are some uuattested 
alterations in the document, and that there is 
serious doubt whether the attesting witnesses, 
both of whom are dead, actually aflSied their 
signatures at the time of execution of the Will 
by the testator. These are the grounds upon 
which the District Judge has really based his 
order, though he has incidentally also referred 
t? irrelevant consideration that the testator 
never communicated the contents of his Will 
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to the two disinherited sons and that there 
were no good reasons shown wliy those sous 
should be disinherited. These latter points 
covered questions with which the Distiict 
Judge was in no way concerned. The sole 
point to be determined was whether the 
circumstances under wliich tlie Will has been 
propounded were so doubtful that Probate 
should be refused. 

After examining the case very carefully 
we think it impossible to uphold the Distiict 
Judge’s decision in any of the points taken 
by him. The testator died at Rawalpindi on 
the 11th December 1908. The Will was 
propounded by the legatees without delay in 
June 1909 and we can see no reason for 
supposing that the Will is not in every way 
genuine. Even now Counsel for the respond¬ 
ents is unable to say that the Will is aforgery 
aiid we think that any suggestion of forgery is 
entirely unjustified. The mere fact that the 
Will was executed in 1893 is immaterial. It 
has been produced from lawful custody and 
there is no indication that the Will was ever 
superseded even though the ciicumstances 
under which it was written may have altered 
before the testator’s deatli. The real object 
appears to have been (o benefit his married 
daughter by leaving to her the property 
concerned which is valued at some Rs. 3,000, 
at her request the names of her two younger 
brothers, who were minors at the time, w’ere 
excluded among the beneficiaries under the 
Will on the ground that tlie expense of 
starting them in the world had still to be 
undertaken. It is no answer to the applica¬ 
tion to say that these minor eons have long 
since grown up and at the time of the 
testator’s death did not require to be special¬ 
ly provided for more than the objecting 
sons who are understood to bo comparatively 
well-to-do. 

As regards the alterations in the Will we 
are quite clear that this did not invalidate 
the document. There is • no proof and no 
probability that the alterations were made 
after execution of the Will and section 58, 
Act X of 1865, has no application. The 
alteratioD.s are in themselves of no special 
importance and were evidently intended to 
merely make the terms of the Will more 
explicit and formal. After consulting 
Henderson on the Law of Succession, 3rd Edi¬ 
tion, 1909, and Theobald on Wills, 7th Edition, 


1903, we think that the right construction to 
place on these alterations is that they shouKl 
at most be ilisregarded. They are unatrested 
and may he left out of account, tlie intention 
of the ^ViU having been perfectly clear even 
without them and being not alTected by tiietn. 

As regards the attestation of the witnesses 
we see nothing suspicious in the document. 
Botli the witnesses are dead hut pritna f'lcia 
their signatures, one in English and one in 
Bengali, aie perfectly genuine. Beno- 

dini Mitter the daughter identifies the 
English signature of Luckhey Narain Das and 
we are satisfied that her stiteiuent on the 
point should be accepted. It is true that 
the Will was first drawn up on the 2l8t 
August 1893 and not finally signed till Hie 
20:h September 1893. Here again, hoivevor, 
we see nothing suspicions in the document, 
'i he attestaliou clause, the signature of the 
testator, and the marginal signatures of the 
two attesting witnesses follow after the 
oiiginal writing hearing date 2lst August 
1893, and from the appearance of the docu¬ 
ment we think it clear that execution did 
actually take place in the presence of the 
witnesses on the latter date. If the Will had 
been actually signed and attested on the 
2lst August 1893, there would he no object 
in the testator’s adding the latter date 20th 
September 1893. There is no reason for 
assuming any sort of fraud or irregularity 
in what is apparently a quite straight-for¬ 
ward document. 

Our conclusion is, therefore, that the Dis¬ 
trict Judge has wrongly declined to grant 
Probate. We have nothing to do with the 
validity of the Will and it is unnecessary for 
us to discuss that point. All we need say is 
that so far no adequate reason has been 
brought forward for believing that the Will 
is in any way invalid. The appeal is 
accordingly allowed and the record will be 
returned to the District Judge, Rawalpindi, 
with direction to him to grant Probate with 
copy of the Will annexed under section 254 
of the Act. By way of precaution we observe 
that sections 242 and 242 (n)of the Act have 
been amended by section 2 of Act VIIl of 
1903, The effect of the amendment is to 
give the District Judge of Rawalpindi juris- 
uiotion but it will be necessary for him to 
certify that the value of the property and 
estate affected beyond the limits of tlie 
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province does not exceed Rs. 10,000 and he 
will also have to comply with the provisions 

of the amended section 242 (a). The Will 

as admitted to Probate will be the Will as it 

originally stood without the unattestbd alter¬ 
ations. 

We make no order as to the costs of this 
Court. 

Appeal allowed. 


madras high court. 

Appeal Sdit Nos. 185 and 186 of 1908. 

March 5, 1913. 

Present-.— Justice Miller and Mr. Justice 

Sadasiva Aiyar. 

In Appeal Soit No. 185 of 1903. 
MUTHUSAMIER and oihrks-Defendant 

No. 0 AND HIS LEGAL REPRESENTATIVES 

— Appellants 

versus 

«^amiyar 

A\hRGAh AND others-Plaintiff and 
Defendants Nos. 1 to 4 and 6 to 13 

—Respondents. 

In Appeal Sdit No. 186 of 1908 
ANNASAMIER —^ 

—Appellant 

versus 

“’'THANITHI SWAMITAB 

AVERGAL AND ANOTHER-Pn.NriPF AND 

Defkndant No. 1—Re.spon dents 

Mutt Lease of inam —Powers ol ^^nf ^u ' n ■ 
Alienations, how far binding on s«ccL5r 

Act {XV of 1877b Sch. IlXts. 17134 

sale for arrears of local cess-.^^n,^,^’^^ r ' ^7^ Revenue 

i V i\t \ QQ i ^ cn mr» jildClTClS IjOCqI BoQVds Ar^ 

\V oj 1884), 55,59, (Q—Procedur^^\r^^ act 

P 3 (10). 32, 42 A ^^2/ 

66, 73-CniU Procedure Code CAct V ajms), s.Q 2 

Tho tnar?t ia suit was leased out in 1 K79 fi% ^ d i 

Mudgula Chariar, by the tZ MaUdh.patW Th"’ 
lessee assigned lus interest to the 1 st and 2nd If. 

ante and to predecessors of 12 th and ISfh i 1®°,' 

ants. The lessor died in 1800 on/7 defend- 

another Swamiar tZo a^t nTon ehXfTe^^'’^'- 
lessor in 1839, leased the .'Lm to 6th If 
cancelling the lease of 1872. But as the^Gth 

ant could never obtain possession the ^fend* 

the occupants under the ol7 lease 
collected rents from them. A portion ol TZ 
was also sold in auction to tlie 5th defendant bv 

tZlr of payment of^ 

In 1906, the plaintiff succeeded to thn 
Swamiar and sued to set aside the leaL of I 87 ®'" 
recover possession of the inam- ® 


of the income, subject to the upkeep of the Muit. 

Vxdijapurna Tirfhn Swami v. Vidyanidhi Thirtha* 
swami, 27 M. 435; 14 M. L. J. 105, referred to. 

Kailasam Pillai v. Natarnja Thnmbirav, 5 Ind. Caa. 
4: 7 M. L. T. 1; 19 M. L. J. 778: 33 M. 265 
(F. B.); followed. 

Though the lease of 1872 wms beyond the poweri 
of the lessor, he could not have avoided it during his 
own life-time. An alienation by the liead of a reli¬ 
gious foundation is not necessarily utterly void and of 
no effect. 

Ahhiram Gosuaini v. Shyama Charan Kandi, A Im). 
Cas. 449; 14 C. \V. N. 1; 11 Bom. L. R. 1234; 6 A. L. 
J. 857; 19 M. L. J. 530; 10 0. L. J. 284 (P. C.); 36 C. 
1003; 36 I. A. 1-lS, I idyapitrna Jirtha Sicami v, 
Vuhjanidhi Ihirthasicami, 27 M. 435; 14 M. L. J. 105 
relied upon. 

Xnrsaya Udpa v. Venkataramana Bhatta, 16 Ind. 
Cas. 53; 12 M. L. T. 218; (1912) M. W. N. 870; 23 M. 
L. J. 26U; Shyaxna Charan Niindy v. Ahhiram Qosioami, 
33 C. 511; 3 C. L. J. 308; 10 C. W. N. 738, referred to. 

3 hough a Matadhipathi is in a certain sense an 
owner in fee simple yet in many respects he has only 
the powers of a tenant for life. Ilis position is similar 
to that of a corporation sole in England. 

1 idyapurna Tirthaswami v. Vidyanidhi Thirtha- 
swami, 27 M. 435; 14 M. L. J. 105, Knight v. ifoseley 
Ambler 176, }Iiilliner v. Midland Railway Co., 11 Ch 
D.611; 48 L. J. Ch. 258; 40 L. T. 121; 27 )V^.R. 330, 
referred to. 

His position is not, in fact, that of a tenant for life. 
Kailasam Pillai v. kataraja Thninbiran, 5 Ind. Cas. 4; 
33 M. 265; 7 M. L. T. 1; 19 M. L. J. 778 (F. B.) 
referred to. 

A Matadhipathi cannot make nor validate a trans¬ 
fer beyond his tenure of office. As the oth defendant 
never paid any rent to the Mutt, after the revenue 
sale to him it must bo deemed that the owner’s Interest 
is sold by the Revenue Authorities. Since the sale took 
place without notice to the Mutt, it was irregular and 
liable to be set aside. But such a suit was barred 
whether under section 59 of Act II of 1864 or Article 
12 of the second Schedule to the Limitation Act. 

Per Sadasiva Aiyar, J .—The position of a Matadhi¬ 
pathi is in many ways analogous to that of the estate 
of a Hindu female heir to a male’s estate. Therefore 
he can contest an alienation and sue for possession 
within 12 years of his becoming Matadhipathi. 

Bijoy Oopal Mukerji v. Krishna Mahishi Debt, 34 0. 

319 (P. C.) 9 Bom. L. R. 602; 11 C. W. N. 424; 6 0. 

L. J. 334; 2 M. L. T. 133; 17 M. L. J. 154; 4 A. L. J. 
329; 341. A. 87, referred to. 

Section 92 (1) of the Civil Procedure Code is to be 
applied to Mutts and the public, the Advocate-General 
and the Courts of Justice should have the power to 
stop the wholesale misuse of the income of a charit¬ 
able religious institution like a mafarn. 

Karsaya Udapa v. Venkataramana Bhatta, 16 Ind. 

Cas. 53: 12 M. L. T. 218; (1912) M. VV. N. 870; 23 il. 

L. J. 260; Kasi Chetty v. Srimathu Devasikhamony 
I^ataraja Dikshitar, 16 Ind. Cas. 622; (1913) M. W. 

M. 181, referred to. 

It is clear from section 3 (10), section 64 (2) and 
sections 66 and 73 of the Local Boards Act (Y of 1884) 
that it is the tTiamdar (mafarn) who is liable for the road- 
cess and not any tenant of the matam. The procedure 
laid down for sales under this Act is the same M that 
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under the Revenue Recovery Act, in virtue of section 


76 of the Local Boards Act. 

But the substantive provisions of the Revenue 
Recovery Act (sections 32 and 42) tliat a sale for 
recovery of arrears of land revenue frees tlio land 
from all encumbrances and from all favourably 
rented leases, do not apply to a sale under the Local 
Boards Act. 

Ramnchandrn v. Piltcfuiiknnui, 7 il. 434, Chin- 
lUiswdtni iludoli v. 'liruinnhii Pillai and ^ccy^'tnyy of 
State for India, 25 572, relied upon. 

The irro!?ularitic9 complained of cannot be made 
the basis for attacking the sale after the time tixod 
by law for the setting aside of such a sale had ex¬ 
pired. 

llalkariun v. Karkari, 25 B. 337; 5 C. W. X. 10; 10 
SI. L. J. 368; 2 Bom. L. R. 927; 27 1. A. 210 (B. C-). 
referred to. 

Appeals against the decree of the Tem¬ 
porary Subordinate Judge of Madura, in 

0. S. No. 16 of 19C8. 

Messrs. R. Kuppnswami Aiyar and 0. T. 
Ananthakrishna Atyar^ for the Appellants in 
Appeal No. 185 of 1908. 

Messrs. S. Srinivasa Aiyangar and K. V. 
Kriihnaswami Aiyar, for the Appellant in 
Appeal No. 185 of 1908 

Messrs. T. Snbrahmania Aiyar and A. 
Srinivasa Aiymgar, for the Respondents in 
both. 

JUDGMENT. 

Miller, J. — -In 1872 the Matadhipathi 
Sukgnana Nidhi Swaminr made an aliena¬ 
tion of the inum in dispute by way of a 
lease in perpetuity to a Brnhrmn, Mudgala 
Chariar, who enjoyed it till 1884 and then 
sub leased or assigned his intere.st to the 
let and ‘2nd defendants and to predecessors 
of the 12th and 13t.h defendants. 

The lessor died in 1890 and was suc¬ 
ceeded by Sri Sulhi Nidhi Swamiar, a 
person who had been managing the atfairs 
ot the Mutt on behalf of his predecessor 
during the later years of his life. In 1^89, 
before his predecessor’s death, he, on behalf 
of the Matadhipathi, leased the inam to 
the 6th defendant, cancelling the lease of 
1872. The 6th defendant was, however, 
never able to obtain possession, and from 
1893 onwards at any rate, the Swamiar 
was collecting the rent reserved by the 
old lease of 1872, from the persona then 
occupying as transferees of the lessee, and 
in 1903 the litigation about the 6th defend¬ 
ant’s lease having come to an end, he 
treated the occupants under the old lease 
as the tenants ard recovered rent from 


them apportioned according to the shares 
held by them in the 

In 1906 Sri Siidhi Nidhi Swamiar died 
and was succeeded by the plaintiff who sues 
to set aside the lease and recover pos.session 
of the inmn. 

The principal question, a question which 
arises in both the appeals, is whet’her the 
suit is barred by limitation. It is conceded 
for the appellants that the lease is in 
excess of the powers of the Matadhipathi, 
and their contention is that the .suit is 
barred because limitation must run from 
the date of the alienation in 1S72, the 
lease being void, or at. the latest from 
the death of Sukgnana Nidhi Swamiar in 

1890. 

The respondents do not contend for the 
view taken by the Subordinate Judge, that 
each Matadhipathi has what I may call an 
independent life-estate in the Mutt, and 
is in no way bound by any prescription 
by which his predecessor may have lost 
his title. 

As this view is not now supported, it 
is sutlicient to say that it is not justified 
by the judgment of Bhashyam Iyengar, J., 
in Vidyapurna Tirtku Sio.imi v. Vidyanidhi 
Thirtkaswami (1) on which the Subordinate 
Judge seems to base it. 

The Subordinate Judge, however, also 
holds that at any rate the lease wa.s good 
for the life-time of Sukgn.^na Nidhi Swamiar, 
and was adopted by his successor and allowed 
to run on. and this view is that which is 
now pre?ssd upon us. 

We are bound by the decision of the 
Full Bench in Kailasam Pillai v. Nataraja 
Thambiran (2). the effect of which is, as 
I understand it, to accept generally the 
view of a Matadhipathi’s position taken 
by the learned ,]adges in Vidyapiirn i Tirtha 
Swami V. VidymiidJu Thirthiswimi (1). 

In that 0130 Bhashyam Iyengar, J., holds 
that the carpus of the Mutt property is 
inalienable except in special circumstances, 
but that the produce, subject to the upkeep 

the Mutt, is the absolute disp7sal of 
the Matadhipathi. and he recognises what 
is further emphasised by the Full Bench, 

ri) 27 M. 43.5; 14 M. L. J 105. 

(2) 5 latl. Cas 4; 33 M. 235; 7 L. f. 1; 19 M L. 

J. 778 (F. B.). 
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that there may be properties veaterl In t) 

Jlatadhipathi as a bare trustee. '** 

I may, therefore, here state my opinion on 
the evidence that the xnam in oLfion ° 

- not so vested in the plaintiff t e Zl 
registers show that it was granted for Z 

eapport of the UuH and the oral evideS 
IS not inconsistent with that . 

shows further that at the h 7 oZZT 
settlement the produce was used for certain 
purposes and was not of itself snffl.- r t 

sufficient to warrant 1,3 i„ holding that 

the grant was for those specific purposes 

The statement as to the purposes to which 
the income was thfln ,• , 

obviously made as showin- fha^ t^*^ • 

8 >..ht properly he oolZZZtr ZZ 
support of the Mutt. I r^ke it, therefore 

tohol/tha ittrHght'*’ 

an absolute ri^h but H 
which ifc i. nnf ’ ^ ^ question 

casr necessary to decide in this 

There is nothino- in fkrc 
that the lease in suggest 

f it dr'“‘ ‘■'e upkeep of'^the j; 

income below what reduced the 

upkeep of the £ t 

held r h^ aLK‘%r 
imtio ; that may he a Aiffi tI . ® 

hut fortunately it does not aHse '‘“BefT’ 
the Zu°r Ihat as a fZct 

the ad maintained 

by Snkgnana Nidhi Swamiar or C his 
successor. ^ 

menro’f‘^'h ® Matadhipathi has the manage- 

Trt '“g f- the 

period during which he occupies tbu 
position of head of the Mutt. T ease of 
a portion of the property for any Lnt 
however small which he mav £ 

sufficient, he may, subject to the reservation 
of asafticient fund for th^ nni, 

u.,, p..k. .1,.. j's. “'p ".’S j 

any one whom he chooses to favour. 
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It is unnecessary to decide whether 

here exist any means of preventing him 

from so dealing with the surplus income 

as to create a scandal and bring the .Vtttf 

into disrepute : here all that has been 

done 13 to give land on a favourable rent 

^o one who, we may presume was a suf- 
faciently pious Brahmin. 

It i.s suggested that to allow transfers by 

Matadhipathis each for the period of his 
ea lip o the MuU, would be destructive 
of the institutions of which they are the 

k,, . buildings, might be alienated to a 
Christian, a Muhammadan or au outcasts. 

It IS probable however, that inasmuch as 
the upkeep of the Mutt i, the first cm- 

snh-'' Matadhipathis- interest is 

aubieot to that consideration, to the law, if any 

one js entitled to put it in motion, would 

be able to prevent the transfer of the Mutt 

buddings to any person incapable of con- 

inuingor unwilling to continue, to maintain 

institution in accordancs with the 
objects and views of its founder and the 

conditions laid down by him or imposed by 

whfiT fu"^ £ immaterial 

whether the lands are cultivated by a 

Christian or Muhammadan farmer, provided 

hysa good husbandman and pays his rent 

wi^h regularity. 

the n S iCouncil, as I understand 
he 'Z t Z ’-P'-dships call 

the most favourable construction’ (of the 

the alienor I presume) and were 

opinion that the alienation was good for 

the Ilf© of the Alienor • nnrJ u* * a 

k • Q«S immediate 

not r^n a 1 ,'"^'“'®' "-ould 

not run against him; and Article 134 being 

inapplicable, the plaintiff was not barred. 

Their Lordships do not, it is true 

xpressly „ute the ease in ’this way. but 

tenfiou L “““PPt ‘ke eon- 

they Lr^ appellants that 

Artlcir I “''r ?P“d"®d their attention to 

7m.,Schedule of the 
Lira tation Act (XV of 1877), and have 

of of the extinction 

he plaintiff s title by reason of Article 

Bot? L R “lasr’ fit f ?• ° C 1* 

630, 10 C.'L. £24 36 I. A ly,*’- 
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144. The report of tlie arcument both in 
Shyama Charun Nandy v. Abhirnni (Uoswimi 
(4)and in Abhiram Qoswami v. Shyama Charm 
Nandi (3) thi^ is very 

unlikely, and I agree with the learned Judges 
who in Narsaya Udpa v. \^enkafara7mn i 
Bhatt'i (5) expressed the opinion tliat their 
Lordships proceeded on the view that the 
alienation was good for the life-time of the 
alienor. Abhiram Ooswami v. Shyam Gharayi 
Nandi (3) is, therefore, an authority that 
an alienation by the head of a religions 
foundation is not necessarily utterly void 
and of no effect. In reliance upon this 
authority and on Vidyapurna Tirtha Swuni v. 
Vidyinidhi Thirthaswami (1) I am prepared 
to hold in the present case that the lease of 
1872, though beyond the powers of the 
lessor, was a lease which he could not have 
avoided during his own life-time. 

And I thank we may deduce from Vidyapurna 
Tirtha Swami v. Vidyanidhi Thirthaswami 
(1) the further rule that the lease is void¬ 
able by the lessor’s successors, in very much 
the same way that an alienation by a Hindu 
widow in excess of her powers is voidable by 
her successors. Both the harned Judges in 
Vidyapurna Tirtha Swami v. Viiiyatiidhi Thir- 
thaswami (1) hold that a Matadhipathi has an 
estate very closely resembling that of certain 
ecclesiastical corporations sole in England. 
Bhashyam Iyengar, J., at page 457 holds 
that he is “as much a corporation sole as a 
Bishop admittedly is” and at page 456 
cites the decision of Lord Hardwicke in 
Knight v. Mosely (6) and of Sir George 
Jessel in MuUiner v. "Midland Railway 
Company (7) as showing that the nature of 
the estate vested in certain corporations 
sole is ‘ the fee simple qualified and under 
restrictions in right of the Church.” 

Subramania Aiyar, J., too, takes the same 
view ; the Swamiar for the time being is 
a real owner and not a mere trustee. He 
is, as he would be described in England, a 
corporation sole’’ (page 442L 

Consequently it seems to me that when 
the learned Judges speak of an estate for 
life in the corpus,’ and of the individuals 
composing the line of succession as being 

in the position of tenants for life,’ they 

(4) 33 0. 511; 3 C. h. J. 300; 10 0. W. N. 870. 

(6) lOInd. Gas. 53; 23 M. L. J. 260; 12 M. L. T. 
218; (1912) M. W. N. 73S. 

(G) Ambler 176; 27 Eng. Rop. 118. 

(7) (1879) 11 Ch. D. 611; 48 L. J. Ch. 258; 40 L. 
T. 121| 27 W. R. 330. 


do not mean that the estate is in fact 
that of a tenant for life (Sankaran Nair. 
J., in Kailasatn Pillai v. ^^ataraia 'Lhamhiran 
(2) expressly says it is not), but rather 
what Sir George Jessel pointed out iu 
the case to which Bhashyam Iyengar, 
J., refers “thougli in n certain sense 
owners in fee simple yet in many respects 
they (certain corporation sole) had only the 
powers of tenants fof' life.” 

Being ’’owner.s of an inlieritance,” Mat- 
adhipathia could, but for restrictions and 
qualifications iu right of ’ their Mutts, 
make leases so as to bind their successors ; 
in this country we have no statute which 
declares alienation by the head of a Mutt 
to be ‘utterly void and of no effect' and 
we are not bound to liold that the restric¬ 
tions and qualifications which attach 
to the estate are, as regards their effect, 
different from those which prevent a Hindu 
widow from binding her succe.ssors by 
unjustifiable alienations by way of lease. 
There are, no doubt, differences in respect 
of the purposes which will justify an 
alienation, but there seems to be no reason 
to hold that the diffei'ences extend also to 
the duration of the lease as a valid transfer. 
Of course, the successor of a Matadhipathi 
will be unable to validate it for all time. 
In that respect he will be like a female 
succeeding to a widow, .say a dauglrter 
succeeding her mother as her father's 
heir ; he will be able to validate the 
transfer only for the period during which 
lie holds the ollice, and will be unable to 
bind his successor, but lie will be able to 
avoid the lease altogether or affirm it for 
this period, and it will not be absolutely 
nullified by the death of the alienor. 

This being my view of the position, I 
have to consider the question whether the 
plaintiff’s immediate predecessor, Sri Sudhi 
Nidhi Swamiar, adopted the lease and 
ratified it so far as he could ratify it. In 
1839, before he became Matadhipathi, and 
purporting to act for his predecessor, he 
gave, as I have already stated, another lease 
to the 6bh defendant: he is not, however, shown 
to have done anything to support the 6th 
defendant’s fruitless efforts to obtain posses¬ 
sion, and from 1893, if not bsfore that, he 
accepted rent from the transferees of the 
original lessee. I cannot find that after he 
became Matadhipathi he did anything to 
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indicate an intention to avoid the lease, and, 
on the other hand, hy accepting- rent he did 
make clear his intention of adopting it. I 
ana, therefore, able to accept the finding of 
the Subordinate Judge on this point. 

The question of forfeiture does not in 
these circumstances requite decision, and the 
only one remaining which I fiud it necessary 
to decide, is one which arises in Appeal No. 
185, the 5th defendant’s appeal, and not iu 
No. 186. 

It is thus owing to the failure of the 
holders of a portion of the land to pay the 
local cesses payable by the inamdar^ there 
was a sale by the Revenue Authorities, and 
the 5th defendant became the purchaser. 
The question is whether he bought the right 
of the Mutt, or only that of the lessee in 
occupation. I am not able to agree on this 


The sale was irregular and liable to be set 
aside, but parsed the title and at the date 
of this suit it was too late to set it aside whe- 
ther section 59 of the Act II of 1864 or 
Article 12 of the second Schedule to the 
bimitation Act be the provision of law appli¬ 
cable to the case. 

Appeal No. 185 will, on this ground, have 
to be allowed and the suit, so far as it is 
or possession of the land, dismissed; the 
alternative prayer of the plaintiff for pay¬ 
ment to him of the surplus sale-proceeds 
received by the 3rd defendant may be 
allowed, and the decree will be modified 
accordingly and will be that which ray learn¬ 
ed brother sets out iu the judgment which 
he will now deliver. 

Appeal No. 186 is dismissed with costs. 


point with the Subordinate Judge that the 
interest of the Mutt was not sold. 

The facts are that the Deputy Tahsildar 
gave no notice of the sale to the Mutt but 
issued his notice only to Raraachariar, who 
had been paying the taxes. Raraachariar 
told the Deputy Tahsildar that he had sold 
his interest in the land to Narayanachariar 
and the Deputy Tahsildar put up the land 
for sale as that of Narayanachariar, and 
the sale proceeds, after payment out of them 
of the amount due to the Local Board, were 
paid over to Narayanachariar: possession of 
the land was obtained by the 5tb defendant 
but I do not find anything to show whether 
after the sale the continued to receive 

any rent for the land sold. 

I have had considerable doubt whether on 
this evidence I ought not to hold that the 
Deputy Tahsildar sold and the 5th defendant 
bought the interest of the permanent lessees 
alone. Tf the 5th defendant had paid rent 
to the Mutt, that would have been clearer 
but it is not shown that any rent was paid. 
On the whole, I think the Deputy Tahsildar 
intended to sell the defaulter’s interest, t. e., 
the interest of the owner, from whom the 
cesses were due, but thought that the person 
in occupation was the owner; the purchaser 
seems to have been under a similar mistake 
and to have thought that his purchase entitled 
him to possession as well as ownership. 

The result is that the Deputy Tahsildar 
sold the interest of the defaulter, the Mutt 
without giving notice to the Matadhipathi. 


Sadasiva Aitar, J.—Appeal No. 186 is the 
principal appeal. It has been brought by 
16 th defendant, who is in possession of 
three-fourths share of the plaint village 
no er deeds executed by the owners of the 
permaueut lease right, which permanent lease 
right was created by the deed of 1872 in 
favour of Mudgala Chariar by the former 
-latadhipathi. I entirely agree, for the 
reasons given by my learned brother in the 
judgment just now pronounced by him, that 
0 plaintift was entitled to repudiate the 
lease as poon as he became Matadhipathi in 
A arc 1 1906 and to bring his suit for posses- 
aion within twelve years of his becoming 
Matadhipathi The Privy Council in Bijoy 
^^r>MMukerji V. Krishna Mahishi Dehi 
held that a reversioner, after the death of a 
^indu widow, was entitled to bring his suit 
or possession w.thin twelve years of her 
ea , repudiating in pais the widow’s 
a lenation, and that such repudiation may 
.7 ‘pleated by the institution of the suit 
Itself. The position of a AMatadhipathi is. 
as pointed out by my learned brother), 
neither that of an absolute owner, (as be 
cannot ordinarily alienate the corpus), nor 
that of a mere tenant for life, (as he 
represents fully the ownership of the Maiam 
properties for certain purposes), and is, 
erefore, in many ways analogous to that 
of the estate of a Hindu female heir to a 
males estate. A Matadhipathi has been 


^ ^ L- R. 602: 11 C. vr. 

1a t h 2 M. L. T. 133; 17 if. L. J. 

4 A. L. J. 329; 34 I. A. 87 
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compared to a corporation sole in Vidijapxirna 
7irth(i Swavniw. Vidyanidhi Thirthaswatiii (0 
bub (speaking for myself) 1 do not like 
to dwell on that analogy, as (unless we 
are very careful), that analogy might not 
only mislead us into the complication and 
difficulties of considering and construing 
the varied opinions given in English cases 
about corporations sole, but there is tliis 
fundamental distinction, namely, that 
whereas “the properties belonging to an 
English Bishop" (a corporation sole under 
the English Law) “including his savings 
from the revenues of the benefice, devolve 
upon his legal representatives or lieirs , the 
savings of a Matadhlpathi devolve upon the 
succeeding Matadhipathi. I am also not at 
all sure that as regards even the income of 
the M.utl properties, a Matadhipathi has an 
absolute and unqualified po^er of disposition 

as a Bishop over the income of his benefice, 
that is, to squander it away in even immoral 
or extravagant ways. 1 should be very loath 
to come to the conclusion that section 92 
(1) of the Civil Procedure Code (corres- 
ponding to old section 539) does not apply 
to Mutts, as was suggested during the 
course of the arguments in these cases, and 
that the public and the Advocate-General 
and the Courts of Justice are powerless to 
stop the wholesale misuse of the income of 
a charitable and religious institution like 
a Matam. In a recent case, the light to 

protect the religious institution was allowed 
to a mere disciple in management of t le 
by my learned brother and Abdur 
Rahim, J. See Kasi Oheity v. Srimathu 
Devusikhamony NaiJWa Dikshitar I E 
concurred with Sundara Aiyar, J., m 

the judgment repoited of Nar^uya Upada v. 

Venkataramana Bhatta (5) and I adnere to e 
opinion expressed therein as to the effect of the 
three recent Privy Council decisions begin¬ 
ning with Abhiram Qoswami v. Shyama ^ laran 
Nandi (3) discussed therein. In the result 
I agree with my learned brother that Appeal 
No. 186 should be dismissed with costs. 

V As regards Appeal No. 185, my conclusion 
is that it should be allowed. This appeal 
has been brought by the 5th defendant, who 
purchased the remaining one-fourth 
in the village in a revenue sale held for 

(9) 16 Ind. CaB. 622; (1913) M. W. N. 181. 


recovery of road-cess due by the Motini, 
It is clear from section 3 (10), section 64 
(2) and section.s 66 and 73 of the Local 
Boards Act (V of 1884) tliat it is the 
inamdixr Matnm that was liable for the 
road-cess and not any tenant of the Matiin. 
The revenue sale was lield according to the 
procedure laid down by the Ilevemie llscovery 
Act, such procedure having been incorporated 
into the Local Boards Act by section 76 
of tlie latter Act. By Exhibit Jl (6), 
Raraachariar, on whom notice was served as 
the defaulter (that is, I take it as the land¬ 
lord inamdar) informed the Deputy Tahsil- 
dar in April 1902 that he had sold away his 
“Jth share in the village" to Narayanachariar 
and that the amount should be collected from 
Narayanachariar, who was in possession of 
the one-fourth share in tlie village. Raraa¬ 
chariar did not inform the Deputy Tahsildar 
that he and Narayanachariar were not land¬ 
lords but only lessees. 

Exhibit Jl (0) shows tliat one-fourth 
share in the village itself was intended to 
be sold and not merely a lease riglit therein, 

I find it difficult to hold that what was 
sold was the right not of the defaulter, but the 
rights of a lessee of the defaulter, wliich lessee 
could not be made legally liable for the 
road-cess and whose lease riglits also could 
not be made liable, as a sale held for road- 
cess under the Local Boards Act is not 
a sale free of encumbrances or under-tenures, 
but only the rights of the landholder as 
they stood on the date of sale. Though the 
sale procedure wa.s that prescribed by the 
Revenue Recovery Act, the substantive pro¬ 
visions iu the Revenue Recovery Act (sec¬ 
tions 32 and 42) that a sale for recovery of 
arrears of land revenue frees the land from 
all encumbrances and from all favourably 
rented leases, do not apply to a sale under 
the Local Boards Act. See Ramochandra v. 
Pitchaikanni {\0) Gkinnaswami Mudali v. 
Tirumalai Fillai and the Right flonourable the 
Secretary of State for India (11). It seems 
to be better to hold (if it can be fairly so 
held) that a sale conducted by a Revenue 
Officer was conducted with jurisdiction, 
though irregularly, than to hold that it was 
conducted wholly without jurisdiction, 

(10) 7 M. 434. 

(11) 25 11. 672. 
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Purchasers in sales held by Revenue Officers 
for realisation of public taxes should not 
have their title remaining- in jeopardy for 
long, and public policy seems to me to require 
that, when such sales are attacked long 
afterwards on the ground of want of jurisdic¬ 
tion in the Officer conducting the sale, such 

ground should be strictly established by 
cogent evidence, which seems to me to be 
wanting in this case. (That the plaintiff 
himself thought that the sale was intended 
to convey away the interest seems to 

be indicated by paragraphs 8 and 11 of 
the plaint. In paragraph 8 he calls the 
sale an "irregular revenue sale” held without 
jurisdiction. In paragraph 11 he prays 
in the alternative for the balance of the 
revenue sale amount). Taking it then, 
that the sale was held with jurisdiction, the 
irregularities committed by the Revenue 
Officer in having the notices served on 
Narayanachariar (the man in possession) 
treating him as the defaulter instead of on 
the real defaulter (the :^U^m), cannot be 
now made a basis for attacking the sale, 
as the time fixed by law for the setting aside 
of the sale on the ground of irregularities 
l^*ee^^nlkarj^i}lv. Nurhari (12)] had expired 
long before the present suit was brought. 

In the result, this appeal must be allowed 
with appellant’s costs payable by the plaintiff 
and the order of the lower Court directing 
the plaintiff and the 3rd defendant to pay 
sums of money to the appellant will be set 
aside. A money-decree will be given in 
favour of the plaintiff against the third 
defendant for the sum of Rs. 382-8 balance 
of the revenue sale-proceeds with interest 
thereon at G per cent, per annum from the 
date of suit and proportionate costs on that 
amount from the 3rd defendant in the 
lower Court. To ihis extent, the lower 
Court’s decree will be modified. 

, V Decree modified 

(12) 25 B. 337; 5 C. W. N. 10; 10 il. L. J. 368- 2 
Bom. L. R. 927; 27 I. A. 216 (P. C.). 


MADRAS HIGH COURT. 
Referred Case No. 2 op 1912. 

April 3, 1913. 

Present: —Justice Sir Ralph Benson, Kt., 
and Mr. Justice Sundara Aiyar. 

P. K. MOHIDEEN KUTTI —Plaintiff 

versus 

C. PARKER AND OTHERS—Defendants. 
Provincial Small Cnuse Courts Act (IX of 
Sen. If Art.3iy(g)~Contract of betrothal^Promise of 
mnrrifige — Breach — Jurisdiction. 

Phiintlff, the fatlier of a Muhammadan girl, entered 
into an agreement witii tlie defendant by which tho 
minor sou of tho latter was to marry plaintiff’s 
daughter. The defendant Jbroke the contract and the 
plaintiff sued for compensation for loss of prorisious, 

wlC * 

Ilcld^ that the suit was not cognizable by a Small 

Cause Court as it falls within the e.-comption of 

Article 35 (g) of the Provincial Small Causo Courts 
Act. 

Chandra Dass, 15 0. 

,p r Cas. 837; 5 Bar. L. 

1 - o /, followed. 

Case stated, under Act V of 1908, by 
the District Judge of South Malabar, in 
0. b. No. 112 of 1911, on the file of the 
District Munsif of Ottainpalam 

Mr. K. Jiamachandra Iyer, Amicus Gnrite. 
JUDGMENT.—The question for decision 
19 whether a suit by the father of a Muhamma¬ 
dan gill against the father of a minor 
boy for breach of a contract agreeing to 
marry the boy to the plaintiff’s daughter 
falls within Article 35, clause (y) of the 
Provincial Small Cause Courts Act ' which 
relates to a snit for breach of contract 
of betrothal or promise of marriage.” We 
hold, agreeing with the decision of the 
Calcutta High Court in Kali Sunkar 
Dass V. Roylash Chander Dass (1), that the 
suit falls under Article 35 (g). See also Nga 
La V. Nga Than (2). The fact that the 
Article exempts from the jurisdiction of a 
bmall Cause Court a suit for a breach of 
a contract of betrothal which must be 
against a person other than the husband or 
wife supports that view. We have no 
doubt that the claim for compeosation for 
the loss sustained by the plaintiff in con¬ 
sequence of the articles and provisions got 
ready by him for the marriage became 
wasted must be treated as a claim for com¬ 
pensation for the breach of the contract. 

Our answer to the reference is that the suit 

is not cognizable by a Small Cause Court. 

(1) 15 C. 833. 

(2) 14 Ind. Cas. 837; 5 Bur. L. T. 57. 
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CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 59 of 1903. 

March 10, 1913. 

Present: —Mr. Justice Chitty and 
Mr, Justice Teunou. 

Kumar KALANAND SING H and others — 

Plaintiffs—Appellants 
versus 

EASTERN MORTGAGE AND AGENCY 

COMPANY, LIMITED— Defendant— 

Respondent. 

Abwab— Illegal cess—Pirmnnent (enure—'Icnuid to 
pay fixed sum of i?s. -i.RlO oj trhirh 4,R(10 is jama, 
Rs. 5 as salami towji ana R<- o as teliwari tlasalna— 
Part of consideration jor I'-hich tcnancij was created — 
Sums legally rccoverahle. 

A permanent tenure was created in 1H7-4 by a lease 
which specifically provided that the lessee shall pay 
to the lessor year by year the fixed sum of Its. 1,310 
of which the sum of Rs. 4,300 was described as jama, 
Ra. 5 as "salami towji” and Us. 5 as ‘ tehwari 
dasahra": 

Held, that the two autns of Us. 5 thou^di not des¬ 
cribed in tho lease as rent, are in reality part of the 
consideration for whicli the tenancy was createil and 
part of tho rent a<?rced to be paid, and n«jt illo^Ml 
cesses, and are legally recoverable. 

Tiliikhdari Singh v. Chulhan ^fahto^, 17 C. 131; 
IG I-A. l.j? and Radha Prosnd Singh v. Bal h'onar 
Koeri, 17 C. 72C, distin£juishe<l. 

Jotindra Mohan Tagore v. Chandra Xatu Sagri, 0 C. 
W. N. 3G0 and A/utr/m Churn Ohose v. Kasam Ali, 10 
C. \V. N. 527; 4 C. L. 527, relied upon. 

Appeal from the decree of the first Sub- 
Jadfte of Bhagalpore dated August 29th, 
1907. 

Babns UmakuU Mukerjee and SnlUndro Nath 
Falit, for the Appellants. 

Babus Jlemendra Nath Sen, Ifpendra Gopnl 
Mittrr (did not appear) and Shib Chandra 

Palit, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiffs and arises out of a suit brought by 
them to recover from the defendants Ist and 
2Dd parlies Rs. 4,976-8 6 as the mokarnti 
rent of a 7-anna8 S-pies share for the 
year 1.312 and part of 1313 with cesses, 
interest, salami and tehivari under the terms 
of tlie pnttah and kahuliyat and a further 
sum of Rs. 292-S as mutation fee at the rate 
of 15 per cent, on annual mokarari rent. 

The only questions arising on this appeal 
are (1) whetlier the claim for the mutation 
fee is barred by limitation and (2) whether 
the claim for salami and tehwari is legal, and 
(3) whether Interest on the claim decreed 
should have been allowed pendente lite. (1) 
So far as the claim for the mutation fee is 
copcQrned there is no question that it is 


barred. It should be stated that before us 
the claim has been restricted to so much of 
the fee as would be due on the G-annas share 
in the moknrati, the plaintiffs conceding that 
as regards tlie 1-anna 3-pie share it is not 
recoverable. 

As to the G-annas share the mutation fee was 
admittedly recoverable in 1898 when this 
sbfite was transferred. At that time the 
present plaintiffs were entitled to only 9- 
annas out of the G anrias. The other 7-annas 
was then vested in their co-sharer, and Ims 
only come to them by lease at a subsequent 
date, viz., 25th March 19J4. It is obvious, 
therefore, that as regards the 7-annas share of 
the G- annas estate t i nie liail com rnenced to i un 
against the plaintiff’s predeae.ssor-in-title in 
1':^98 and the fact of one of tlje plaintiffs 
being a minor at tho date of the lease would 
not avail to stop it. 

As regards tho 9-annas share of the G- 
annas estate the plaintiffs attained majority 

in September 1901 and September 1904 
respectively. The present suit was filed on 
llth June 190G. It is conceded that on 
attaining his mnjoiity plaintiff No. 1 became 
the karta of the family. He could, therefore, 
have given a valid discharge for the amount of 
the mutation fee if paid. The provisions of 
sections 7 and 8 of the Limitation Aot, 1877 
cannot, tlierefore, avail the plaintiffs in 
the present case. Assuming the period of 
limitation to besix years under Article 120 of 
Schedule II it follows that the suit was 
not filed within six years from the date when 
the riglit tosue accrued uorttitfiin three years 
from the date when plaintiff No. 1 attained 
his majority. The suit, therefore, as regards 
this item of the claim is clearly barred and 
the plaintiff’s appeal must fail. 

With regard to the claim for the items 
designated ' selami fuwji" and “ tehwari 
dasahra" the plaintiffM-appellanfs rely upon 
the provision of section 3 of Regulation V of 
1872, and the decision of this Court in the 
case of Pudmauund Singh, v. Baij Nath Singh 
(1) while the defendants respondents contend 
tliat the case just cited has been overruled 
by the decisions of the Judicial Committee 
of the Privy Council in Ihltikhdari Singh v. 
Chulhan Mahton (2) and of a Full Bench of 

(1) 15 C. 828. 

(2) 17 C. 131; 16 1. A. 152. 
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this Court in Radha Prosad Singh v. Bal 
Kowar Koeri (3). 

But in the cases of Tiluhhdh'iri v. Chtilhan 
}dahton (2) and Radha Prosad Singh v. Bal 
Kowar Koeri (3) the facts were wholly different 
from the facts in the present case. In these 
cases there were no written engagements and 
the sums claimed represented imposts or 
demands made upon the raiyoU defendants at 
various times subsequently to the creation 
of their tenancies and the settlement of their 
rents. It was, therefore, held and, no doubt, 
properly held, that though in accordance 
with practice or custom the tenants had paid 
these impositions for a long period, yet by 
virtue of the provisions of sections 54 , 55 
and 61 of Regulation VIII of 1793 they were 
not legally recoverable. 

In the present case the permanent tenure 
now in question was created by a lease dated 
Slat January 1874 and in this lease it is 
specifically provided and agreed that the 

lessee shall pay to the lessor year by year a 
fixed sum of Rs. 4,310 of which the sum of 
Rs. 4,o00 is described as jama, Rg. 5 as 
"'salami toxon" and Rs. 5 as "tehwari 
dasahra''. Now no doubt if the lease had 
provided for an annual payment of only 
Rs. 4,300 and the landlord had at some subse¬ 
quent date demanded from his tenant a 
farther sum or sums by way of "salami'' 
and "tehw'iri," such additional demands even 
if for some time acquiesced in would still be 
properly regarded as "abwabs" or “illegal 
cesses” not recoverable in law. But where 
(as in the present case) the payment of 
these specific sums is provided for and 
agreed upon in the lease creating the tenancy 
the stipulation for such payment is not, in 
our opinion, a stipulation or reservation for 
the payment of arbitrary or indefinite cesses 
but in the language of section 3 of Regulation 
V of 1872 is a definite clause in the 
engagement contracted between the parties” 

which should be “maintained and given effect 
to. In fact the two sums now in question 
though not described in the lease as rent are 
in reality part of the consideration for which 
the tenancy was created and part of the rent 
agreed to be paid. 

No doubt, in the Full Bench case of Radha 
Prosad Singh v. Bal Kowar Koeri (3) some 

( 3 ) 17 0 . 726 . 


of the Judges expressed the opinion that the 
case of Pudmanund Singh v. Baij Nath ( 1 ) had 
been wrongly decided but that was not the 
question referred to the Full Bench, and as we 
have already shown the case then before the 
I all Bench and the Privy Council case of 
hlukdhari Singh v. Chulhan Mahton (2) 
upon which the learned Judges relied were 
decided upon facts wholly different from those 
in the case now before us. The decisions, 

therefore, in those cases do not govern the 

present case. All the cases cited appear to 
agree in this that a charge which is shown 
not to be an abwob but in reality part of the 
^nt is recoverable. See Jotindra Mohan 
Toffore v. Chandra Nath Sagri (4) and Apurna 
Churn Qhose v. Kasam Ati (5) where the 
learned Judges remark: “if a particula r sum 
specified in the lease or agreed to be paid is 
the lawful consideration for the use and 
occupation of the land, that is to say, if it is 
really part of the rent, although not 
described as such, the landlord would be 

entitled to recover the same and the whole 

question in this case is whether the items 
claimed are really part of the rent, which was 
the consideration for the letting out of the 
lands to the defendant.” That is precisely 
the case here and we are of opinion that 
these charges are recoverable for that reason 
that they were really part of the considera¬ 
tion for the letting. 

With regard to the 3rd point we are of 
opinmn that in refusing interest pendente lite 
the bub-Judge did not exercise a sound 
judicial discretion. On the portion of the 
claim decreed we allow interest pendente lite at 
the rate of 6 per cent, per annum. The appeal 
19, therefore, decreed in part. We make do 
order as to costs. 

(D6C.W.N.3G0 

(S) 10 C. V7. N. 527; 4 C, L. J. 537. 
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SscoND CiTiL Appeal No. 1341 op 1911. 

March 10 , 1913. 

resent: —Mr. Justice Rattig:an and 
^ Justice Chevis, 

PARbHOTAM —Plaintiff—Appellant 

versus 

Musammat RAJ DEVI— Defendant- 

Respondent. 

i->MStom-~Wxdov}^Clair)xing partition-Burden 


of 
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proof—Widow to prove her right to partition — Comple¬ 
tion of partition proceediiigs ?io ftnr to Civil suit for 
determination of title. 

The mere fact of a partition having boon completed 
is no bar to a subsequent civil suit instituted to 
decide the question of title which has not been dis¬ 
posed of during the partition proceedings. 

Ata Muhammad Khan v. Arjan Singh, 72 P. U. 1S9G 
(F. B.) and Bachan Singh v. Madhan Singh. Gl P. K. 
1897 (F. B.), referred to. 

Where in a suit in wliich a widow claims partition 
the parties are governed by custom, the onus 
lies on the widow of proving that she can claim 
partition. 

Second appeal from the decree of the Divi¬ 
sional Judge, Hoshiai pur, dated 30th October 

1911. 

Mr. Qokal Chand Naurnng, for the Appel¬ 
lant. 

Mr. Kanwar Narain^ for the Respondent. 

JUDGMENT.—The genealogical tree of 
the parties is given at page 3 of the paper- 
book. 

Parshotam. plaintiff, sues for a declaration 
that the whole hhata is still joint, and that 
the partition proceedings effected at the 
request of Musammnt Rajji in 1909 are null 
and void. The reply of Musar^ynat Rajji is 
that the par.'ition bavin 7 been completed a 
Civil Court has no jurii^diction to try the 
present suit and also that she is entitled to 
obtain partition of the joint liolding. The first 
Court gave the plaintiff a decree; the learned 
Divisional Judge, on appeal, agreed witli tlie 
findings of the first Court buc held that, 
though the widow was not entitled to claim 
partition, she should be maintained in sepa¬ 
rate possession of ^rd share of the land. His 
decision practically amounts to a dismissal 
of the plaintiff’s suit, so the plaintiff has 
preferred a further appeal to this Court. It 
is again urged before us on behalf of the 
widow that a Civil Court has no jurisdiction 
now that the partition has been completed. 
But a question of title is involved and the 
mere fact that the partition has taken place 
is no saffioient reason for holding that the 
jurisdiction of the Civil Courts is ousted. 
It appears that the partition was effected 
during the plaintiff’s absence and that he 
had no opportunity of raising the question 
of title in those proceedings. Had he been 
present and had the question been raised by 
him before the Revenue Officer, it would have 
been open to the Revenue Officer to stay the 


proceedings until the question had been 
determined by a Civil Court, or to proceed to 
determine the question himself as if he were 
a Civil Court. The ruling.s Muhammad 

Khan v. Arinn Singh (1) and Bachan Singh 
Madhan Singh (2)] are clear authority for the 
pioposition tliat the mere fact of the partition 
liaving been completed is no bar to a subse¬ 
quent civil suit instituted to decide the 
question of title which has not been disposed 
of duiingthe partition proceedings. 

The next question is whether the widow 
is entitled to claim partition. According to 
the learned Counsel for the plaintiff appel¬ 
lant, the parties are governed by Hindu Law, 
wliile for the respondent it is urged that 
Customary Law applies; granting that the 
parties are governed by custom, still the 
onus lies on the widow of proving that she 
can claim partition, see Rattigan’s Digest of 
Customary Law, Article 15. In the present 
case tlie widow has absolutely failed to dis- 
cliarge the onus. The solitary instance 
mentioned by her witnesses of a widow 
having obtained partition is one in which 
the land given to tlie widow was a plot of 
only 4 kanals, a piece of land so small in 
area that It would be barely sufficient for the 
maintenance of a widow. It is true that the 
last witness, Raja, names another instance of 
partition it» which a widow was concerned, 
but as he also states that it was himself who 
asked for partition, this was not a case of 
partition effected at the instance of the 
widow. From the evidence of defendant’s 
first witness. Mehtab Jang, it appears that 
Musnmmat Rajji’s daughter and her son-in- 
law have recently come to live with- him, and 
the probability is that the widow has claimed 
partition at their instigation. Tliere is no 
evidence to the effect that prior to their 
advent Musamtnat Rajji ever had any diffi¬ 
culty in obtaining her share of the produce. 
We hold it proved that the widow has no 
right to claim partition. 

Whether the defendant or the plaintiff was 
actually in posse.ssion of the land at the date 
of institution of this suit, and whether the 
plaintiff’s proper remedy was a suit for 
possession is a matter which has not been 
raised by either party, and we see no suffi- 

(It 72 P. K. 1896 (F. B.). 

(2) 61 P. K. 1897 (F. B.). 
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cienfc reason to raise it of our own motion. 
We accept the appeal and setting aside the 
decree of the learned Divisional Judge we 
restore that of the first Court. We leave the 
parties to bear their own costs throughout, 
as it appears that plaintiff’s absence at the 
time of partition proceedings was due to his 
having taken up his residence in another 
village with his maternal relations. Had he 
continued to reside in his own village he 
would doubtless have had full opportunity of 
raising the question of title in the course of 
the partition proceedings. 

Appeal acceptt'i. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneods Civil Appeal No. 66 op 1911 

April 25. 1912. 
present', —Mr. Lindsay, J. C. 

JANKI PRASAD— Appellant 

versxis 

GIRDHARI LAL and others—Creditors— 

Respondents. 

Insolvency petition — Minor, position of. 

A minor cannot bo declared a bankrupt or made 
party to a petition for insolvency. 

Appeal against the order of the District 
Judge, Lucknow, dated 29th November 1911. 

Mr. P. C. Ouptn^ for the Appellant. 

Babu Bar Gobini Das, for the Respondent. 

JUDGMENT.—This is an appeal in in¬ 
solvency proceedings brought by one Janki 
Prasad against an order of the District Judge 
of Lucknow refusing to pass an order of 
adjudication on a petition which was lodged 
before him on the 4th August 1911. The 
applicant-appellant was examined at great 
length before the learned District Judge as 
to the statements contained in the petition 
and various other matters. The learned 
Judge appears to have come to the conclusion 
that Janki Prasad was either carrying on 
business in partnership with or as manager 
for two minor nephews of his; he, therefore, 
held that the petition for insolvency could 
not be presented by Janki Prasad without 
joining his minor nephews. He refused 
passing an order of adjndication. I do not 
think the order of the learned Jndge can be 
supported. In the first place I know of no 
authority according to which any minor can 


be declared a bankrupt or be made a party to 
a petition in insolvency. The rule is cer¬ 
tainly clear as laid down under the English 

Law and I see no reason for supposing that a 
different rule is to be applied in this country 
when it is borne in mind that the present 
Provincial Insolvency Act is framed on 
practically the same lines as the Bankruptcy 
Acts which obtain in England. The rule is 
laid down iu Hingwood on Principles of 
Bankruptcy, page 15, thus;—**An infant, as 
a rule, is not liable to be made bankrupt in 
respect of a debt, even though he carries on 
a trade, and for it obtains goods on credit, 
unless, indeed, he fraudulently makes a 
presentation that he is of full age; but it is 
■very doubtful whether, even then, he can be 
made bankrupt, for the effect of the fraudu¬ 
lent representation is not so much to create a 
debt, on which a petition can be grounded, 
but rather an equitable liability, which, 
though not a proper petitioning creditor’s 
debt, might be proved for, if the infant 
became bankrupt when of full age.” As 
autho ity for this statement of the law the 
learned Editor refers to the case of In re Jones, 
Exparte Jones {\), It follows, therefore, that 
the District Judge was in error in rejecting 
the petition and insisting on two minors 
being joined with the appellant. As for the 
other matters it does not seem possible to get 
over the fact that Janki Prasad has debts to 
the amount of over SCO. If that fact is 
established there is no question as to the 
right of Janki Prasad to present a petition 
under section 6 of the Act. Mr. Har Govind 
Das, who appears on behalf of one of the 
creditors, admits that in his own case the debt 
for which his client is a creditor is a debt due 
under a decree obtained against Janki Prasad 
and DO one else. There is no reason to 
suppose that the debts given in the list 
attached to the petition are not due by the 

petitioner and prima/aste, therefore, his right 

to present this application seems to me to be 

uncontestable. I, therefore, set aside the 

order of the learned District Jndge and direct 

that the petition of Janki Prasad be taken up 

again by him and disposed of according to 
law. 

No order as to costs of this appeal. 

Order set aside. 

50 L. J. Ch. 673: 45 h. T. 

193; 29 W. R. 747. 
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PUNJAB CHIEF COURT. 

Criminal Appeal No. 140 cp 1913. 

April 24, 1913. 

FresenU —Sir Arthur Reid, Kt., Chief Judge, 

and Mr. Justice Beadon. 
MILKHI— Convict—Appellant 

versus 

EMPEROR— Respondent. 

Evidence /let {I o} 1872), s. 122 —Commnnicalion 
heticeen husband and wife not to he disclosed icithout 
consent oj the other y>artij. 

Statements alleged by the’wife of an accused person 
to have been made to her in respect of the offence with 
which he is charged, without tlie accused or his re- 
presentativo-indnterest consentingtothese statements 
being disclosed, arc inadmissible under section 122 of 
the Indian Evidence Act. 

Appeal from the order of the Sessions 
Judge, Jullundur Division, dated the 30th 
January 1913, convicting the appellant and 
sentencing him to death. 

Mr. Kanwar A^aratn, for the Appellant. 

Bawa Sewa Bam Singh (for the Govern¬ 
ment Advocate), for the Respondent. 

JUDGMENT.—This case has come before 
us on appeal and, under section 374 of 
the Code of Criminal Procedure, for con¬ 
firmation of the capital sentence passed on 
the appellant for the murder on the 8th 
of December 1912 of his daughter Ati, 
aged three or four years. 

The Chemical Examiner found traces of 
opium in the child’s stomach and its 
ooutents and in portions of her large and 
small intestine. He detected no poison 
in any portion of liver or kidney sent 
to him for examination. The Assistant 
Surgeon, who examined the child’s body 
on the 10th of December, found it well 
nourished, and arrived at the conclusion, 
based to a great extent on the Chemical 
Examiner’s report, that the cause of death 
was probably the administration of opium. 
On the llth December the appellant stated 
to a Magistrate of the first class that he 
had given the child opium at sunset because 
she had a cold, that when the child was 
sick after taking the opium he told his 
wife what he had done, that he rubbed 
the child’s body with batter and gave her 
aniseed which she could not swallow and 
that she died at abont mid-day. 

On the 8th of January in the Court 
of the Committing Magistrate, and in the 
Court of Session on the 29th January, 


the appellant retracted this statement, denied 
having given the child opium and alleged 
that his wife had illicit intimacy with 
one Bhuja, Mochi. Two lambardars deposed 
that appellant told them that after the 
child’s death the appellant admitted having 
given her opium and asked to be forgiven, 
and two other witnesses deposed that in 
their presence the appellant gave the child 
something which, he said, was opium, 
because she had a cold. 

The conviction is based to a very large 
extent on statements alleged by the appel¬ 
lant’s wife to have been made to her by 
him, and in the first report the wife 
repeated these statements. It has not been 
suggested that the appellant or his re- 
presentative-in-interest consented to these 
statements being disclosed, and they are 
inadmissible under section 122 of the 
Evidence Act. The learned Sessions Judge 
appears to have overlooked section 122 
and the asse.ssors, who found the appellant 
guilty, were probably inflaenced by these 
inadmissible statements. It is true that 
the child was blind and that the appellant 
might have wished to get rid of her, but 
the admissible material before us fails far 
short of justifying the conviction. It is 
notorious that opium is used freely as a 
medicine, and on the record the appellant 
is entitled to the benefit of the doubt 
which exists in consequence of the absence 
of any direct evidence of motive or intention 
to cause death or injury. 

The appellant is a Mirasi and by no 
means unlikely to be ignorant of the size 
of dose necessary. From the first he had 
pleaded that his intention was to relieve 
the child of her cold; the child having 
died he would naturally be alarmed and 
ask to be forgiven for the result of hia 
ignorance and carelessness, and his subsequent 
denial of having administered the opium 
is by DO means unnatural, having regard 
to his position in life and the steps which 
were taken against him. 

For these reasons we allow the appeal 
and set aside the conviction and sentence. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 315 op 1913. 

April 10. 1913. 

Present: Justice Sir Richard Harington, 
Bart., and Air. Justice Coxe. 

SABED ALT— Petitioner 

versus 

emperor—Opposite Party 

Warrant-Date fxed l,j Court for execution-War 
rant endorsed to peon ly fx.ng earlier dntZ 

ExecuUon by peon between date fixed by Nazir and fha 
fixed hy Court, ivhefhcr legol^ 

'‘ttachment of the moveable pro 
perties of a jndgment.flebtor was issued by the Cour 

and addressed to tho bailiff to be executed withb 
August 3Utli. The Nazir endorsed the warrant to i 
peon with n direction to execute it on or before 

warrant betweer 

ifWd, that the execution was lawful and in rescuinr 
the property attached by the peon from him th^ 
accused wore guilty of an offence. 

Rule against the order of the Sessions 
Judge of Dacca, dated .January 13th, 1913 
dismissing an appeal from the order of the 
bab-D^isional Magistrate of Naraingunge 
dated December 23rd, 1912, convicting the 
petitioner under section 147, Indian Penal 

Code, and sentencing him to three months’ 
rigorous imprisonment. 

No'-enrfra Narain Mitra and Bhudev 
Chandra Boy, for the Petitioner 

Babu Srish Chandra Ohevdhury, Junior 
Government Pleader, for the Crown 

JUDGMENT. 

Harinotos, J.-This is a Rule calling on 
he District Magistrate to show cause why 
the conviction should not be set aside on the 
first ground mentioned in the petition. That 
ground runs m these terms that the con- 
viction >3 bad in law in that the attachment 
of the cattle by the peon whose power to act 
under the warrant having expired, was illegal, 

Ihe whole question raised by this Rule was 
—was the peon’s act in attaching the cattle 
iliegal nnder these circumstances? 

addressed to 

the bailiff, the English word “bailiff” an 
pearing on the face of it in Bengali characi 
ters The A7a«r of the Court who appears 
to have superintendence over the persons 
who execute the warrants endorsed it with 
a direotiOD to the particular bailiff in ques- 
tion to execute it within a particular day 
but the warrant itself was good warrant for 

some days beyond that date. The bailiff 
eJjoold have executed it, according to the 


direction of the NuxiV, on or before the 26th 
August, but the warrant issned by the Court 
could be legally executed up to the 30fch 
August. The question is whether the exe¬ 
cution by the peon between 25th and 30th 
is a lawful execution. In my opinion it is. 

The point that strikes me is that the 
wairant was addressed to the bailiff. Now 
bailiff” is a very well known English word 
and used to describe the officer who actu¬ 
ally conducts executions. AVhen an execution 
is put into a house, it is the bailiff who goes 
and seizes the furniture, it is the bailiff who 
takes actual physical possession of the fur¬ 
niture and becomes the man in possession who 
prevents it fiora being carried away. In ray 
view, the fact that the warrant is addressed 
to the bailiff shows that it is the person who 
actually makes the seizure, who is authorized 
by it, namely the peon. If the warrant had 
been intended to go to the Nazir it would 
have been so addressed but as it was ad¬ 
dressed to the bailiff, it must have been ad¬ 
dressed to a person who in this country fol¬ 
lows the description of a bailiff, that is, a peon. 

For that reason, the peon who made the 
seizure derived his authority from the Court 
that issued the warrant, and not from the 
Nazir who endorsed it. That authority was 
not lessened by the circumstance that the 
officer who has general charge of the ‘bailiff’ 
or peon, namely, the 'Nazir directed him to 
do his duty within a particular time. He 
did not do it within the time: he still had 
authority from the Court to make the 
seizure, though as far as his duty to the 
Nazir was concerned, he ought to have made 
it at an earlier date. 

For these reasons, I think that the Rule 
should be discharged. 

A case reported in 22 Calcutta* was cited by 
the learned Vakil who argued in support of 
the Rule. But that case was entirely different 
because in that case the warrant was direct¬ 
ed to the Nazir and not only was it directed 
to the but to a particular Nazir by name 
and the question which the learned Judges 
discussed in that case was how far the Nazir 
who by name was authorised to execute the 
warrant could delegate his authority to an¬ 
other officer. That case has nothing to do 
witli the present in which the warrant was 


• Sqq Dharam Chand Lai v. ^ueen-Envpress, 22 0. 

696.— 
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directed to the bailiff and not to any parti¬ 
cular person by name. 

The Rule must be discharged. 

CoiE, .T.—I agree that the Rule should be 
discharged. 

It does not appear that any question of 
delegation arises in this case at all. The 
argument of the learned Vakil for the pe¬ 
titioner that this warrant was delegated by 
the Noztr to the peon was founded on the 
assumption that the word “bailiff” used in 
the form means and only means the N'azir. 
There is no reason, so far as I can see, why 
the term “bailiff” should be confined to the 
Nazir. There are several reasons why it 
should not. 

On a reference to Order XXf, rule 25, it 
will be seen that the warrant is referred to 
the officer entrusted with the execution of 
the process and it is clear fi’om the terras of 
that section that that officer is not the Nazir 
but is the peon. That officer has to endorse on 
it the day on, and the manner in. which it is 
executed. This is done by the peon. If the 
process is not executed, the Court has to 
examine the officer trusting his alleged 
inability to execute it. It is only the peon 
who can give evidence on this point. The 
A/uztV’s evidence would be purely hear.say. 
It seems to me that the officer to whom 
Order XXf, rule 25, refers can only be the 
peon. 

On referring to the form itself, the process 
is addressed to the bailiff by the Court and 
on the back we find space allowed for the dale 
on which the order is made over to the 
Nazir^ the date on which it is returned by 
the serving officer and so on. Jf the Nazir 
and bailiff are the same person, it is difficult 
to understand why the same word should 
nob be used throughout. 

No doubt, the process does pass through 
the hands of the Nazir on its way for the 
Court to the executing officer who, in my 
opinion, is the bailiff. The Court has per¬ 
haps fifty peons attached to it and it is 
impossible for the Court to entrust the 
execution to individual peons and conse¬ 
quently it is the Nazir*t) duty not to delegate 
his authority but to distribute the processes 
which are received by his department 
among the various officers entrusted with 
their execution. That, in ray opinion, does 
not amount in any way to delegation. 

I think, therefore, that the officer who was 


entrusted with the execution of the process 
was the peon or the bailiff as he is described 
in it. He was the attaching peon and con* 
sequently his custody of the property was 
lawful and the accused were guilty of an 
offence in rescuing that property from him. 

Rule discharged. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 41 op 1913. 
February 12, 1913. 

Present: —Justice Sir Frederick Robertson, 
Kt., and Mr. Justice Shah Din. 
AHMAD— Convict—Appellant 

versus 

EMPEROR—Respondent. 

Penal Code (Act XLV of ISGO;, ss. 300, 411 —Jfuritfr 
—Stolen property belonging to the murdered man- 
in possession oj accused not sufficient for conviction ot 
in u rder—Evidc nee. 

Where the ooly evidence against an accused person 
is a bundle of clotli, which lie producoQ and which is 
identified as having been stolen from a person proved 
to have been murdered, and there is no admissible evi¬ 
dence against him upon tlie record to connect him 
more directly with the murder, it is impossible to do 
more than convict him under section 411 of the 
Indian Penal Code. 

Appeal from the order of the Additional 
Sessions Judge, Jhelura Division, at Rawal¬ 
pindi, dated the 27th November 1912, con¬ 
victing the appellant and sentencing him to 
death. 

Mr. Nand Lai, for the Appellant. 

The Government Advocate, for the Respond¬ 
ent. 

JUDGMENT.—This case is before us on 
appeal, and also under section 374, Criminal 
Procedure Code, for confirmation of the 
sentence of death passed upon the two 
appellants. The facts are very fully given 
in the judgment of the lower Appellate 
Court. 

It is proved that the two deceased persons, 
who were found murdered not very far from 
the village of Mangwal in the Chakwal Tahsil 
of the Jhelura District, were seen to start 
from the village of Dhab Kolan situated 
from five to six Uoa from Mangwal on the 
evening of 2l8t June 1912. Next morning 
the dead bodies of Gauhar Singb and 
Santokh Singh, who were dealers in olotU 
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ftnd who had a bundle of goods carried with 
them on a mule, were found at a place 
where the road goes through a depression. 
It is clear from the conditions of the bodies 
and the medical evidence that they had been 
murdered with some sharp cutting instru¬ 
ment such as an axe. We think it is proved 
that Ahmad accused at any rate was aware 
of their presence and of their purpose of 
journeying to Mangwal. 

To take the case of Ahmad first. The 
direct evidence against him is that he was 
seen with an axe across his shoulder follow¬ 
ing the deceased near Dhab Kalan at about 
5 P. M, on the day before the bodies were 
discovered. We confess that we do not 
think this evidence of very great importance. 
The spot at which Ahmad and Amir are said 
to have been seen following the deceased is 
four to five kos from the place where the 
murder took place. One of the witnesses 
Ishwar Singh, P. W. No. 11, indeed says that 
Ahmad was actually with the two deceased 
at that time. This evidence has been believed 
by the learned Sessions Judge, Next day 
the accused Ahmad was taken to the house 
of a connection, Ahmad son of Ghulam 
Haider, P. W. No. 12, where he told this 
Ahmad II to produce the property which he 
had given to him. Ahmad II himself pro¬ 
duced a bag which was identified as the pro¬ 
perty of the deceased which he had buried 
in a field and he also stated that two pairs 
of chadors which had been given to him 
(Ahmad II), P. W. No. 12, had been given 
by him to Fateh Khan, P. W. No. 19, from 
whom they had passed to Gheba, P. W. 
No. 20, from him to Musammat Shahbazan, 
P. W, No. 21, from her to Miisammat .Tawai, 
P. W. No. 22, and from her to Musammat 
Bakht Bano, P, W, No. 23, who produced 
them. That this property was produced in 
consequence of Ahmad convict, appellant's 
statement is clearly proved and whatever 
the part which Ahmad II had taken in the 
transaction may be it clearly proves that 
Ahamad convict appellant knew where certain 
part of the property taken from the deceased 
had been disposed of. It is also proved 
that the whole of Ahmad appellant’s clothes 
and shoes were stained with blood of which, of 
course, he gives an explanation, t.e., that his 
nose had bled an explanation quite insufficient 
to account for the blood stains distributed over 
hU clothes and shoes. Ic is also proved by 


unimpeachable evidence that Ahmad produced 
an axe, which was also found to be blood¬ 
stained, hidden in a hotha adjoining his own 
house but belonging to one Nur Khan. This 
hotha was locked, but it is proved that 
Ahmad showed the witnesses how he had 
got into it by lifting a shutter and concealed 
the axe inside. As regards Ahmad we 
think the evidence conclusively proves that 
he was concerned in the murder. He was 
seen at Dhab Loharan on the day on which 
Gauhar Singh and Santokh Singh were 
selling their goods at that village, namely, on 
the 20th June, but be was at Dhab Kalan 
on the 21st when they were there and there 
is evidence that he started towards Mangwal, 
we think, in their company or shortly behind 
them. There is also evidence that he was 
in possession of an axe at that time similar 
to the axe which was subsequently produced 
from the kotha of Nur Khan, that on the 
morning of the 22Qd he gave certain pro¬ 
perty which had been robbed from the de¬ 
ceased to Ahmad II; that his clothes and 
shoes were stained with blood and that he 
produced the blood stained axe hidden by 
him in the kotha of Nur Khan. We think 
his guilt is proved. His appeal is rejected 
and the sentence of death passed upon him is 
confirmed. 

As regards Amir the easels quite different. 
All that is proved against Amir, and we 
consider that this is satisfactorily proved, 
is that he produced a bundle of cloth which 
is identified as having been stolen fom the 
deceased. We do not think upon this evi¬ 
dence that it is possible to do more than 
to convict him under section 411, Indian 
Penal Code, as there is nothing which is 
admissible as evidence against him upon the 
record to connect him more directly with 
the mnrder. We accordingly accept his 
appeal and alter his conviction to one under 
section 411, Indian Penal Code, under which 
section we sentence him to three years 
rigorous imprisonment, including three 
months' solitary confinement. The sentence 
of death passed on Amir is not confirmed. 

Conviction altered. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 281 of 1913. 

April 19, 1913. 

Present'. —Mr. Justice Rafique. 

JHENGAR AND OTHERS —Applicants 

versus 

BATJ NATH and others—Opposite Party. 

Criinii\al Procedure Coi-U {Act T of 1898), l-lo — 
Order of Magistrate ivtthout compliance uith the proi’i* 
sions of the section — Revision, 

Where a Magistrate closes a proceciling under sec¬ 
tion 145 of the Criminal Procedure Code without com- 
pl 3 ’ing with all the provisions of tlio section and to 
the prejudice of one of the parties, a revision lies to 
the High Court. 

Debi Prasad v. Sheodat Rai, 30 A. 41; (1907) A. W. 
266; 4 A. L J. 705; 6 Cr. L, J. 352, referred to. 

Application for revision against an order 
of the Joint Magistrate of Jaunpur. 

Mr. P. L. Banerji, for the Applicant. 

Mr. 0. P, Boys, for the Opposite Party. 

ORDER.—This is an application for revision 
challenging an order of the Joint Magistrate 
of Jaunpur, which purports to have been 
passed under section 145 of the Code of 
Criminal Procedure. It appears that as 
early as February 1912 a dispute arose 
between the Muhammadans of Karakat and 
Baijnath and others regarding the burial of 
Muhammadan corpses in certain ground, to 
which Baijnath and others laid a claim as 
owners under recent purchase. Several com¬ 
plaints under section 297, Indian Penal Code, 
were filed on behalf of the Muhammadans 
and they were disposed of by Pandit 
Janardan Joshi, Deputy Magistrate, with the 
order that the complainants should go and 
establish their right of burying their dead 
in the ground in dispute in the Civil Court. 
Some time in June 1912 an attempt was 
made by the Muhammadans of the village to 
bury a corpse on the land in question, but 
they were opposed by Baijnath and others. 
The dispute threatened to end in a breach of 
the peace and the Police asked for orders 
from the District Magistrate. The latter 
diiected the Police to disperse the unlawful 
assembly and ordered one of his subordinate 
Magistrates to institute proceedings under 
section 145 of the Code of Criminal 
Procedure. The proceedings were accord¬ 
ingly started and Baijnath and his friends 
were described as party No. 1 and the 
Musalmans as party No. 2. Both parties 
filed written statements claiming the owner* 


ship and possession of the land in dispute 
party No. 2 stating that the said land was 
wakf and was used as burial ground. 
During the pendency of the proceedings the 
second party filed an application on 2nd of 
November 1912 stating that the real dispute 
between them and the first party related to 
the burial of dead bodies and not to the 
ownership and possession of the land in 
dispute. The second party, therefore, prayed 
the Magistrate to consider the proceeding.s as 
proceedings under section 147 of the Code 
of Criminal Procedure. The Magistrate 
rejected their application. The second party 
came up in revision to this Court and the 
order of the Magistrate was upheld. By the 
time the record of the case had been 
returned to Jaunpur a new Magistrate had 
come into office. Mr. Mehta, the Joint 
Magistrate, took up the case and without 
receiving any further evidence closed the 
proceeding and made an order that the 
second party should not interfere with the 
possession of the first party and that the 
latter should rail off certain mounds which 
were alleged to be graves. Both parties, 
were left to seek their remedies in the Civil 
Court. The second party has come up in 
revision to this Court. It is contended on 
their behalf that the learned Joint Magistrate 
was not justified in closing the proceedings 
under section 145 arbitrarily and issue an 
order under that section to the prejudice of 
the applicants. A preliminary objection is 
taken on behalf of the first party to the 
effect that no revision lies from the order of 
the Joint Magistrate. The learned Counsel 
for the first party relies on the case of 
Debi Prasad v. Sheoiat Rai (1) in support 
of his contention. In that case the learned 
Chief Justice remarked as follows:- “it cer¬ 
tainly would be well that all Magistrates* 
proceedings under section 145 should in all 
cases strictly comply with the various 
provisions of the section, and if I could find 
that the applicants here had been in the 
smallest way prejudiced by any omission to 
comply with the provisions of the section, I 
should feel bound to set aside the order 
complained of.” In the present case the 
contention for the applicants is that % 
revision does lie from an order under section 

(1) 30 A. 41; (1907) A. W. N. 266; 4 A. L. J. 706, 
6 Cr. L, J. 353. 
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145 where the order ie made without 
jur.sdiotion and to the prejudice of the 
aplicante. It 13 said that the learned Joint 
Magistrate excluded the evidence of the 
applioants and passed an order which prevents 
them from burying their dead on the ground 
in ispute. 1 think that the present 
application is entertainahle even on the 
authority of Debi Fr.isad v. Sheodat Rai ( 1 ) 

The learned Joint Magistrate seems to have 
disposed of the proceedings pending before 
him on certain facts, which came to his 
knowledge privately. The order that he 
made purports to have been made under 
section 14 j and he could not make such an 
order without complying with all the 
provisions of the section. Under clause ( 4 ) 
of section 145 the learned Joint Magistrate 
was bound to receive and record all the 
evidence that the parties wanted to 
produce. He gave no opportunity to 
the applicants to produce their evi- 
dence. They were obviously prejudiced by 
the action of the learned Joint Magistrate. 

It IS, however, suggested on behalf of the 
other side that considering the length of 
timeduring which the dispute has been 

Magistrate 

should be allowed to stand and the parties 

rj^ghts determined. H is said that after all 
the interference by this Court on the 
reyisional side is a matter of discretion and 

ehnnM “k “ discretion 

should be exercised in favour of the 

applicants. I think that under the peculiar 

cmcums ances of this case and considering 

that feelings are running high between the 

parties and that the applicants have already 

been prevented from burying their dead for 

the last two years the order of the 

Magistrate should be maintained. The 

applicants can seek their remedy by a 

civil suit and would have got it by this time, 

had they carriea out the direction given in 

the early part of the last year. The 

application la, therefore, rejected. 
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PUNJAB CHIEF COURT. 
Criminal Appeal No. 626 or 1912. 
November 23, 1912. 

Present: —Mr. Justice Kenaington and 

Mr. Justice Chevis. 

MOHAMMAD SHAH— Convict—Appellant 

versus 

emperor—Respondent. 

LTxmutal Procedure Code {Act V of 1898), s. 376 
Code {Act XLV of >800), us. 201, 302 — 
Accuged charged icith murder and concealment of murder 
Hesgwns Court convicting oj murder—No findina on 
the minor charge—Chief Court acquitting of mxuder— 
Lomi>etent to convict of concealment of murder. 

10 appellant was tried for ranrder and conceal* 
nen o mardor, bat the Sessions Judge convicted him 

J! *”a^*** charge of ranrder, expressing no opinion 
nether the rainor charge under section 201, Indian 

lenal Code, had been established or not. The appol* 

c'hargo'^^ acquitted by the Chief Court on the murder 

competent to con- 

w^q minor charge, provided there 

as ailhcie^ evidence on the record to support it. 

IQOA 1 P. R. 19 U 4 Cr.j 30 P. L. R. 

1904; 1 Cr. L. J. 113, referred to. 

7 Sessions 

Judge. Rawalpindi, dated the 28th August 

xf ®®°^®°cing the appellant to death. 

Mr. Fazal Elafd, for the Appellant. 

r. evan Fetman, Government Advo¬ 
cate. for the Respondent. 

appellant, Muhammad 
r.f fi.’ ^ Syed, aged 35 has been convicted 
e ™°rJer of a distant cousin named 
^arm bhah and sentenced to death. He 
was jointly tried in the Sessions Court with 
wo ot ler persons, one of them bis first 
cousin on charges of murder against all 
ree, ® ^^*ch additional charges under 
section 201, Indian Penal Code, were added 
on the second day of the trial (page 111 

e record). The trial was conducted at 
great length and the learned Sessions Judge 
. ^ntten a very long jadgment dealing 
in great detail with the facts and the rather 
confused record of evidence. In the end, 
greeing with the assessors he acquitted the 

co-accused of any offence. 
fL irom the assessors who thought 

u e appellant was also innocent both of 
e murder and of concealment of murder, he 
us convicted the appellant on the main 
^ murder expressing no opinion 

or\^ minor charge under section 

j. , ’ °oian Penal Code, had been estab- 
iisbed against the appellant or not. We 
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have found it extremely ditficult to follow 
the reasons for which the learned Sessions 
Judge has differentiated between the cases 
of the appellant and the remaining two co¬ 
accused on the main charge of murder. 
Some sort of motive for murder by the 
appellant has perhaps been established if 
we are to believe the evidence showing that 
there was a bitter family dispute between 
the deceased and the appellant some three or 
four years before, leading to exclusion of the 
appellant from tlie brotherhood and to 
charges and countercharges in the Criminal 
Courts. The Sessions Judge has referred 
to this evidence at page 365 of the record 
and he considered that there was no doubt 
about its truth. At the same time all this 
trouble was of some years ago and wo are 
left quite in the dark as to what the im¬ 
mediate cause of the present murder may 
have been. Much of the evidence in the case 
is contradictory and it is doubtful how far 
the stories told by the various members of 
the family can be trusted. These include 
witnesses Nos. lOand 13, uncles of the deceased, 
andtho witnesses Nos.5, 20and 21, who accord¬ 
ing to a pedigree table made out for us 
by Counsel are distant ccdlaterals. Even if 
we are to take all the essential prosecution 
evidence at its face value it appears to us to 
indicate that the appellant took no active 
part in the murder even if he was present 
at the time when the fatal quarrel ensued. 
We do not find anything definite against 
the appellant to show that he joined in the 
murder beyond the fact that it was through 
him that the dead body and certain incri¬ 
minating articles were recovered from their 
places of concealment. All that portion of 
the evidence was really directed to estab¬ 
lishing an offence against the appellant under 
section kOl, Indian Fenal Code, and as regards 
the murder if the Sessions Judge was correct 
in accepting the opinion of the assessors in 
favour of the two co-accused his conviction 
of the appellant, against the opinion of the 
assessors and in spite of a considerable body 
of evidence to show that he took no actual 
part in the murder, appears to us illogical 
and indefensible. We think it unnecessary 
to discuss this part of the case any further, 
as the learned Government Advocate at the 
ouiset of the hearing represented that he 
was hira.self entirely unable to support the 
coDviction for murder. There is no evidence 


of murder against the appellant. The wit¬ 
nesses, even if believed, do not implicate 
him, except that Fazl, a boy of 10, witness 
No. 3, says that the appellant was present, and 
this witne.ss has been disbelieved in the 
Sessions Court, see page 341 of the record. 

We agree with the Government Advocate 
and have no hesitation in acquitting the 
appellant on the murder charge. 

There remains the question whether the 
appellant should be convicted under section 
201, Indian Penal Code, in spite of the 
strange omission of the learned Sessions 
Judge to give any finding at all about him 
in respect of this minor charge. 

The Government Advocate here has pressed 
for a conviction relying upon the ruling of 
Bucha v. King-Emperor (1) and upon two 
unpublished judgments of this Court in 
Criminal Appeals No. 575 of 1910 decided 
on the 3lst October 1910 and No 254 of 
1912 decided on the 24lh May 1912. We 
may say at once that we are quite satisfied of 
our capacity to convict upon the minor 
charge as was done in the cases refer red to, 
assuming that there is sufficient evidence 
on the record to support the charge under 
section 201, Indian Penal Code. We have 
heard Counsel for the appellant on this 
point at some length, but his arguments 
based on the evidence appear to us to carry 
no weight. We find no sufficient reason for 
holding that the very precise evidence to 
show that the appellant himself pointed out 
not only where the body was discovered 
buried in the field which he himself cultivates 
but also where various articles of clothing 
belonging to the deceased were concealed, 
should be disregarded. The evidence on this 
point, which was accepted by the Sessions 
Judge, has been sufficiently summarised on 
pages 354 to 357 of the record. The dis¬ 
covery of the body was effected the very 
day after the murder and of the remaining 
articles on the following morning. It appears 
to us quite impossible to say that the appel¬ 
lant did not take an active share in dis¬ 
posing of the body and other articles, what¬ 
ever his motive for doing so may have been. 
It may be that he was in some way con¬ 
cerned with the death of the deceased or it 
may be that he merely desired to save the 
real murderers whoever they were, including 

(1) 1 P. R. 1901 Cr.; 30 P. L. R. 1901; 1 Cr. h. J. 113., 


712 


INDIAN OASES. 


LACHHMr NARAIN V. EMPEROR. 

his first cousin, Fazl Hussain Shah, against 
whom strong suspicion had been set up 
The Sessions .Judge has expressed his 
opinion on this part of the case so clearly 
that we think it must have been through 
inadvertence only that he failed to record a 
finding. We ourselves have no doubt that 
the appellant took the leading part in 
making away with the evidence of the com¬ 
mission of the crime, and the fact of his 
doing so leads to the conclusion that the 

~1~ L J-L ^ ft I 1 *fl 1 • % and was not 

merely killed in the course of an ordinary 

quarrel. Under the very peculiar oircnm- 

stances of the case, we do not think it right to 

say more on this point, except that, as we 

read the evidence it all tends to show that 

the case really was one of murder, though 

It fails to establish the charge against any of 
tne men accused. 


[im 


201, Indian Penal Code, and sentence him to 
ngoroua imprisonment for five years. 

Appeal accepted\ 
Sentence altered. 


If we were to follow the precedents referred 

justified in awarding the maximum penalty of 
seven years imprisonment under section 201. 
n the present case, however, we think that 
there ,s no strong reason for suspecting the 
appellant of having taken part in the actual 
murder and he to some extent atoned for his 
endeavour to hush up the crime by giving 
information leading to the recovery of the 

reX:L: -■ 

thaT something less 

than tne maximum penalty maybe fairly 

^ ‘hat the 

assessors expressed an opinion that the offence 

under section 201, Indian Penal Code, also 

think bat we 

* was clearly against 

the evidence and that it was given under some 
misapprehension owing to the way in which 
their opinion was taken on both charges com- 
bined after a protracted trial and the hearing 
o much very confusing evidence. It is to be 
regretted that the Sessions Judge did not 
put each point more clearly before the asses- 
Bors and take their opinion thereon separately 
wlfch some attempt to elucidate the grouods 
upon which that opinion was given. 

The result is that we accept the appeal to 
the extent of acquitting the appellant on the 
charge of murder and of setting aside the 
sentence of death passed on him. We convict 
him of a lees serious offence under section 


ODDH JUDICIAL OOMUISSIOHBR’S 

COURT. 

Ceimin.1l Applicition No. 187 ok 1912. 

January 29, 191d. 

Present: —Mr. Kanhaiya Lai, A. J. C. 
LA.CHHMf NARAIN— Accosed 

versus 

P ; ^ —PRKOSECOTOR. 

Pena/ Code (Act XLV of 1860^, s. \Q2—Contradictory 
^^^fements in the same depoBiUon, whether an offence— 
iiighf oj witness to correct before finishing his 
statemenf—Periury. ^ 

It IS desirable to ^ive witnesses a locus penitentice 
and an opportunity to correct themselves, and if they 
< o correct themselves immediately afterwards or on 
•I second thought in the same deposition, a prosecu¬ 
tion for perjury would hardly bo desirable. No state- 
men made by a witness iu a deposition can, moreover, 

be regarded as a completed statement until the de- 

position IS finished and corrected, if necessary, for till 
len, every statement is liable to be retracted, correct- 
ei, varied or qualified. The whole deposition mast 
e rea as one and if a later statomont in it is con* 
ra( ic ory to or at variance with a previous statement 

deposition the statement first made 
will bo deemed to bo modified by the subsequent 
statement. ^ 

In the matter of Palani Palagan, 26 SI. 65 and 

Dasondha Stngh v. Emperor, 11 Ind. Cas. 589; 34 P. W. 

R. 19H Cr.;230 P. L. K. 1911,12 Cr. L. J. 405, 
referred to. 

Intention to give false evidence is a necessary 
e ement to conctituto an offence under section 193, 

^n**^*^ Code. That intention can only be 

gathered from the surrounding circumstances and the 
subsequent correction or retraction by a witness of 
>8 s atement in the same deposition might negative 
the existence of such an intention. 

Application against an order of the Munsif 

of bouth Unao, dated 7th November 1912. 

essrs. B, 0. Dutt and 7. Masaldan, for the 
Applicant. 

for the Crown. 

JUDGMENT.—Rajaram sued for the 

recovery of an ornament. He cited 

Rc mi Narain as a witness in support of his 
case. 

Narain stated in cross-examina- 
1 n a he did not know whetherRajararn had 
13 in Ohitauli or not, but subsequently 

corrected himself by saying that his brother 

0 a rasad and Rajaram were married in 
the same family at Ohitauli. 

t is desirable to give witnesses a locus 
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penitentiie and an opportunity to correct 
themselves, and if they do so correct them¬ 
selves immediately afterwards, or on second 
thought in the same deposition, a prosecution 
for perjury would hardly be desirable. 

It is evidently inadvisable to prosecute 
a man for coming to his right mind by 
at once admitting what was the real truth, 
Dasondha Singh v. E7nperor{\). As observed by 
Sir Bhashyam Iyengar in In the matter of 
Palani Palagan (2) no statement by a witness 
in a deposition can, moreover, be regarded as a 
completed statement until the deposition is 
finished, and corrected if necessary; for till 
then, every statement is liable to bo 
retracted, corrected, varied or qualified. 
The whole deposition must be read and 
construed as one, and if a later statement 
in it is contradictory to or at variance with 
a previous statement in the same deposition 
the statement first made will be deemed to 
be modified by the subsequent statement 
which can be regarded as a retraction or 
correction of it. Intention to give false 
evidence is a necessary element to constitute 
an offence under section 193 of the Indian 
Penal Code. That intention can only be 
gathered from the surrounding circumstances, 
and the subsequent correction or retraction 
by a witness of his statement in the same 
deposition might negative the existence of 
Buoh an intention. Lachmi Narayan is 
a boy twenty years old and no object can be 
gained by his prosecution under the above 
circumstances. 

The application is, therefore, allowed and 
the order directing the prosecution of the 
applicant is set aside. 

Application allowed. 

(1) n Ind. Cas. 689; 34 P. W. R. 1911 Cr.; 230 P. 
L. R. 1911; 12 Cr. L. J. 405. 

(2) 26 M. 55. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1014 op 1912. 

April 23, 1913. 

Present'. —Mr. Justice Kensington and 
Mr. Justice Shah Din. 

BASAN AND ANOTHER—PETITIONERS 

versus 

EMPERORthroooh MANNA— Complainant 

—Respondent. 

OanaU Aci {Vin of 1873), a. 70 {Ad—Authorised 
distribution means distribution eispressly made by 


canal nuthoritic^t—Private arrangement of ivafo', d«'s- 
turbance of —I >ffence—Civil rcmcdij. 

The ‘authorized distribution’ spoken of in section 70 
(4),Canals .\ct, IS73, refers only to such distribution a.s 
lias been expressly maileby the Canal authorities, and 
any furtlior distribution between a landlortl and his 
tenant is a matter of jirivate contract \vhich merely 
entitles the tenant to 1)1 ing a Civil claim. 

Petition for revision, under section 439 of 
Act V of 1898, of the order of the District 
Magistrate, Ferozepore, dated the 25th day 
of April 1912, confirming tlmt of the Deputy 
Collector and Magistrate 2nd class, Feroze¬ 
pore, dated 27th March 1912, convicting the 
petitioner. 

Lala Balwant Rai^ for the Petitioner. 

Mr. Broadway, Assistant Legal Reoiera- 
brancer, for the Respondent. 

ORDER OF REFERNOE. 

Chevis J.^i'Zbtk October 1912).—Basan 
and Premu have been convicted of an offence 
under aectijn 70, Canals Act of 1873, and 
sentenced each to pay a fine of Rs. 15. The 
facta found are that Basan left a portion of 
his land to Maua as tenant, and that he and 
his son Prerau then prevented Maua from 
getting his share of water from tlie water¬ 
course. 

The question is wliether such an act con¬ 
stitutes interference with the authorized 
distribution of water from the water-course, 
see section 70 (4) of tlie Act. 

The learned Government Advocate refers 
to section 32 (3) (e) and argues that though 
the Canal authoritips had not fi.ted any terms 
for irrigation as between Basan and his 
tenant, the contract between Government 
and Basan as to the supply of canal water to 
Basan’s land was transferable and should be 
presumed to have been transferred when 
Basan made over a part of his laud to the 
tenant for cultivation. On the other hand, 
it is argued for the petitioners, Basan and 
Premu, that the “authorized distribution” 
spoken of iu section 70 (4) refers only to 

such distribution as has been expressly made 
by the Canal authorities,and that any further 
distribution between Basan and his tenant 
was a matter of private contract, breach of 
which merely entitles the tenant to bring a 
civil claim. 

No rulings are forthcoming on either 
side and as the matter is not free from 
difficulty and not unimportant I refer it to 
a Division Bench. 

JUDGMENT OF THE DIVISION BENCH. 

The general facts of this case have 
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been sufficiently stated in the order 
of reference to a Division Bench. They 
might well have been given more pre¬ 
cisely by the Magistrate, and the District 
Magistrate’s order on appeal is exceedingly 
curt. We understand that the complainant, 
Mana, is a non-proprietor who has been 
cultivating the land of the petitioners for 
some years as a tenant paying hatii. He 
quarrelled with the petitioners during 1911 
and the matter was eventually settled by an 
arrangement that he should continue to 
cultivate a reduced area of some 14 higihs for 
another year. There is no lease or certainty 
about the conditions as to canal water 
between him and the petitioners, but it 
seems certain that be was not authorised by 
the canal department to receive water as a 
matter of right. 

It may be taken for the purposes of this 
case that the petitioners prevented Mana 
from sharing in their water supply. We 
cannot hold that any offence was constituted 
thereby under section 70 (4), Act VlII of 
1873, even when read with section 32 (e). 
The water question was a matter of private 
contract between complainant and petitioners, 
and the former’s remedy, if any, for breach of 
contract was by civil suit. There is no 
proof of disturbance by petitioners of the 
distribution authorised between them and 
the canal department. 

Looking at the matter in this light we 
must accept the revision. The convictions of 
the two petitioners (father and son) are set 
aside. They are acquiUed of any offence 
under the Canal Act and their fines of Rs. 15 
each will be refunded, if paid. 

Eevi sion accepted. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No 82 

OF 1912. 

August 23, 1912. 

Present: —Mr. Pratt, J, C., and 
Mr. Fawcett, A. J. C. 
EMPEROR—PfiOSEcoToR 

versus 

VERSIMAL BAHAQIOMAL and another 

—Applicants. 

Bombay District Police Act (IV of 1890), s. 41^ 
Ingredients — Brothel-Interpretation, 


There are two ingredients in section 41 of the 
Bombay District Police Act: 

(1) The character of the house, i.e., the use of the 

louse as a common brothel or lodging house or place 

o resort for prostitutes or disorderly persons of 
any description. 

(2) The nuisance, i.e., the annoyance of the respect- 
able inhabitants of the vicinity. 

Nuisance or no nuisance is not an element in the 
definition of brothel. 

A brothel is a place resorted to by persons of 
botli sexes for the purpose of prostitution, who are 
strangers to the occupanev. 

Singleton v. Ellison, (1895)1 Q. B. D. 607;:64 L. J. M. 
C. 123; 15 R. 201; 72 1.. T. 236; 43 \V. R. 426; 18 Cox. 
C. C. /9; 59 J. P. 119, referred to. 

If a woman plies the trade of a prostitute in her 
own house, that does not make the house a brothel. 

Ti'adhumal Oodharam, for the Appli¬ 
cants. 


xiie ruoLic Prosecutor, tor the Crown. 

JUDGMENT.—This is an application for 
revision of an order made by the Sub-Divi- 
sional Magistrate, Tatta, under section 41 of 
the Bombay District Police Act requiring the 
applicants Versimal and his wife Dhanna 
to discontinue tho use of a house in Tatta 
as a brothel. There are two ingredients in 
the section : — 

(1) The character of the house, i.e., the use 
of the house as a common brothel or lodging 
house or place of resort for prostitutes or dis¬ 
orderly persons of any description,” 

(2) The nuisance, i.e., "the annoyance 

of the respectable inhabitants of the vici¬ 
nity.” 

Nuisance or no nuisance is not an element 
in the definition of brothel (Regina v. Holland 
(ll, quoted in Stroud's Judicial Dictionary, 
Vol. I, p. 222). We accept the Magistrate’s 
finding of fact that the house is a nuisance, 
but that is not sufficient unless the character 
of the house is also proved to fall within the 
terms of the section. The Magistrate finds 

that Versimal is the owner of the house that 

ms wife Dhanna plies the tradeof a prostitute 
m that house. This would not make the 
bouse a brothel, A brothel is “a place re¬ 
sorted to by persons of both sexes for the 
purpose of prostitution.” Singleton v. Ellison 
(1). In that case Willis, J., said; "it is cer¬ 
tainly not applicable to the state of things 
described by the Magistrates in this case 
where one woman receives a number of men.” 
The ra^to decidendi being that the prostitute 


(^895) L.R.l Q. B. 607; 64 L. J. M. C. 123; 
15 R. 201; 72 L. T. 236; 43 W. R. 426; 18 Cox. C. 0. 
70; 69 J. p. 119. 
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or prostitutes must be strangers to the occu¬ 
pancy. The Magistrate’s finding that the 
house whioh belongs to Dhauna’s husband is 
a brothel, cannot, therefore, be supported. 
It is sufficient, however, for the purposes of 
the section if the house is a place of resort 
for disorderly persons, i.e., a place to which 
bad characters resort for an improper purpose. 
The Magistrate has not dealt with this issue. 
We, therefore, reverse the order passed by the 
Sub-Divisional Magistrate and direct the 
Magistrate to hold fresh proceedings under 
section 41 after due notice to the applicants 
in order to decide whether the house is a 
place of resort for disorderly persons within 
the meaning of section 41 and to make order 
accordingly. 

Order reversed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 734 of 1911. 

March 4, 1912. 

Present', —Mr. Justice Shah Din and Mr. 

Justice Chevis. 

RAHIM DAD and another—Convicts 

Appellants 

t’crsMS 

EMPEROR— Prosecutor—Respondent. 

Penal Code i^Act XLV of I8G0), as. 300, 304—Cu?- 
pahle homicide not amounting to murder—Circum. 
atantial evidence—Wife receiving injunj on her head — 
Presumption that it teas inflicted by hnsband. 

Where the solo inmates of a liouso wore a man 
and his two wives and it was found that the older wife 
was habitually ill-treated and half-starved by her 
husband, she was admitted to hospital suffering from 
a serious injury to the head from the effects of w’hich 
she died threo days after but slio was too ill to make 
any statement and there was no indication tliat the 
injury was accidental or self-intlictod, the explanation 
given by the husband as to the injury boin^ unsatis¬ 
factory and highly improbable; 

Held, that the presumption w'as that the injury was 
caused by her husband: 

Held, also, that to inilict such an injury on the head 
of a woman already reduced by ill-treatment to such 
a poor conditioa was an act which warrants tho find¬ 
ing that tho culprit must have known that it was 
likely that death would bo tho result and was 
sufficient to bring him under section 304 part 2 of the 
Indian Ponal Codo. 

In this casea sontonco of ton years’ rigorous impri- 
sonmont was not considered severe. 

The co-wifo was given tho benefit of doubt and was 
acquitted. 


Appeal from the order of the Sessions 
Judge, Hissar Division, dated the Slat 
October 1911, convicting tlie appellant. 

JUDGMENT.—Both the appellants. 
Rahim Dad and Musnnimat Fatima have been 
convicted of causing the death of Musammat 
Hubri, and sentenced under section 304 part 
2 to ten years’ rigorous imprisonment. 

The deceased was tlie elder wife of Rahim 
Dad, and Musammat Fatima was the younger 
wife. 

There is ample evidence on tho record to 
show that both the appellants habitually ill- 
treated the deceased and half starved her 
This evidence is given by Rahim Dad’s fellow 
constables and the neighbour Musammat 
Sheran. It is corroborated by tlie medical 
evidence which shows that, in addition to the 
injury to the head which caused her death, 
she had scabs and marks of burns and was 
in an emaciated condition. There is also 
evidence that in consequence of the ill-treat¬ 
ment a letter was sent to her brother who 
came to fetch her away but was not allowed 
by Rahim Dad to see her; this was a short 
time before her deatli. On the 2Gth June 
1911, Musammat llubii was admitted into 
hospital, suffering from an injury to the head 
from the effects of which she died on the 29th 
June. While in hospital she was too ill to make 
any statement. The medical evidence is that 
this injury might have been caused by a fall 
from a height of 6 or 7 feet, or by striking 
the head against some hard sub.stance or by 
a blow from a blunt heavy weapon, but that 
it is not likely that an ordinay fall out of bed 
on to a hard floor would cause such an injury. 

There is no direct evidence to show how 
the injury was caused, and the appellants 
have not attempted to explain how it was 
caused beyond the statement that tho 
deceased was ill with fever and began to have 
fits and 80 might have hurt herself. There is 
absolutely no indication that the deceased 
suffered from fits. The appellants are the 
only persons wlio could, if they would, explain 
what happened. The appellants and deceased 
were living on an upper story, but there is no 
suggestion that the woman fell downstairs. 
Had the appellants taken the woman 
voluntarily to hospital, stating that they 
had found her fallen at the foot of the stairs 
their story might have been believed. But 
the real facts seem to be that it was not until 
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reports were made to the Police that the 
womau was lying in the house in a state of 
serious illness that she was taken off to 
hospital. Apparently she would have been 
left to die where she was had nobody inter¬ 
fered; the appellants did not care what became 
of her, and would have been only too glad to 
get rid of her though Rahim Dad would not 
allow her to escape from his control by going 
off to her brother’s protection. The circum¬ 
stances are such that it is impossible to come 
to any conclusion other than that the syste¬ 
matic ill-treatment of the deceased at last 
culminated in an act of violence which caused 
her death. The evidence for the defence is 
simply an attempt to show that Rahim Dad 
and the deceased lived together on good terms 
which is clearly not the case. Rahim Dad, 
the man, if he had not approved of the ill- 

treatment, could easily have put a stop to it. 
The same cannot be said with the same 
safety of the female appellant, and it is not 
impossible that she had no hand in the act 
of violence which caused the death of the 
deceased. We think, therefore, she must 
be given the benefit of the doubt, al¬ 
though it may well be that the one is 
just as guilty as the other. But as to the 
guilt of Rahim Dad, whether as principal or 
or as abettor, we have no doubt whatever. 
The mere fact that he made enquiries after 
her admission into hospital proves nothing; no 
doubt, he was then alarmed as to what 
might happen to him, and his solicitude 
was probably not unfeigned. To inflict 
such an injury on the head of a woman 
already reduced by ill-treatment to such a 
poor condition was au act which warrants 
the finding that the culprit must have 
known that it was likely that death would 
be the result, and as to the sentence we do 
not consider it too severe. 

We accept the appeal in the case of 
Musammat Fatima and reversing the con¬ 
viction and sentence passed in her case we 
acquit her and order her to be released. 
We uphold both conviction and sentence 
and dismiss the appeal so far as Rahim Dad 
is concerned. 

Appeal of Rahim Dad rejected. 


il9l3 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 171 of 1912. 
October 17, 1912. 

Present-. —Mr. Eales, J. C. 

NGA PO THAW— Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code i^Act V oj 1898), s. 199- 
Rape—Accused convicted of rape—Acquitted—Cannot be 
convicted of adultery without complaint by the husband. 
Where a convictiou for rape is set aside on the 
ground that it was only a case of adultery, the ac¬ 
cused cannot be convicted of adultery, if no complaint 
has been made by the husband to give jurisdiction 
to the Court under section 199 of the Code of 
Criminal Procedure. 

Empress v. Kallu, 5 A. 233; A. W. N. (1883) 1, re- 
ferred to. 

Appeal from the order of the District 
Magistrate, Yamethin. 

Mr. W. Qahgreedy, for the Appellant. 
JUDGMENT.—Appellant, PoThaw, Head¬ 
man of Lezabin village, has been tried and 
convicted by the District Magistrate, Yame¬ 
thin, under section 376, Indian Penal Code, 
for having ravished one Mi Pyu, and was 
sentenced to undergo five years* rigorous 
imprisonment. 

I have read the grounds of appeal. I have 
heard the learned Advocate for the appellant 
and read the whole of the proceedings. 

The learned District Magistrate has written 
a very carefully considered and on the whole 
well balanced judgment. The case, as he 
points oat, is an exceedingly difficult one, and 
he has, I think, tried to consider every point 
in favour of the appellant as well as those 
against him; but it appears to me that he 
has omitted to consider a few very important 
and significant facts which apparently escaped 
notice when the case was argued before him. He 
has quoted in his judgment as follows;—**Th 0 
important point for considerabiou, aud which 
I have not lost sight of all through, is the 
possibility or probability that the complain¬ 
ant aud her witnesses, knowing in their own 
hearts of the adultery, determined to make 
up the story of rape and tell it to the 
husbaud on his return and so save complain¬ 
ant’s face aud leave him to report the rape.** 
Now it has occurred to me that this leaving 
of the hnsband to report the rape perhaps is 
a crucial point of the whole case. It was not 
raised by the learned Advocate for the appel¬ 
lant, but it occurred to me on reading th* 
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jadgmenfc of the learned Distriot Magietrate 
and the evidence of Ma Sabe. It must be 
remembered that rape is au offence not so 
much against the husband as against the 
person of the woman ravished. Knowing the 
independent character of Burmese women, 
there is no necessity whatsoever, if the case 
is a true one, to wait till the husband’s 
return. If the case were a true one, she 
would have gone off and complained at once, 
and this alone to my mind in the peculiar 
circumstances of the case throws great 
suspicion on the case for the prosecution as 
regards the genuineness of the woman’s com¬ 
plaint. 

Secondly, we have the fact that the husband 
asked his mother, Ma Sabe, to watch the 
house while he was away. The reason she 
gives is, that she was to look out for robbers 
and thieves • * • but this does not 

appear to me to be probably the real reason. 
If there were any real valuables left behind, 
the husband after the Burmese fashion would 
secrete them in a hole in the ground, and on 
the face of it, it seems ridiculous to ask an 
old woman of 51 to keep watch in the house 
for the sake of preserving the valuables in 
it. If ho really wanted any one to look after 
his valuables and to keep off thieves and 
robbers, he would ask some man of his 
acquaintance and not his mother. 

Moreover, Ma Sabe’s action to my mind 
shows that she suspected her daughter-in- 
law, and clearly proves that it was not a 
thief that she was looking for. Had it been 
a thief, she obviously would have given the 
alarm at once and called out * *. I do not 

think that the full signiScance of Ma Sabe s 
conduct has been fully understood. 

Lastly, we have the fact that the Police 
inquiry showed that Ma Pyu did not back 
up her husband’s statements. The learned 
Distriot Magistrate has carefully considered 
this. He points out very clearly that 
Ma Pyu’s conduct is illogical, and he thinks 
it is inconceivable for a woman to complain 
of rape to her husband and then go back and 
tell a different story to the Police. It seems to 
me that the learned Magistrate has perhaps 
been misled in this matter, because, what 
would appear illogical and inconceivable to 
him may not appear so to a Burmese woman. 
It is a common place that women are 
illogical. This may or may not be true, but I 
do not think that it is really at all unlikely in 


the circumstances of this case that the woman 
did go back on her statement which she 
made to the Police, especially as it is clear 
that she never went to the Polioe herself till 
her husband came back. I think the learned 
Magistrate has indicated the explanation of 
the whole case ; Ma Pyu’s hands were forced 
by her being caught in the act of adultery. 
Her unaccountable neglect to make any report 
to the Police shows she was reluctant to 
complain till her husband came. She was 
bound in the circumstances to tell her hus¬ 
band that she was ravished : otherwise 
he probably would have beaten her and 
might have killed her. That she com¬ 
plained to her husband that she had 
been raped is, therefore, only natural, but it is 
a different matter to go to the Police-station 
and have her statement taken down in 
writing, and to know that she will have to go 
into Court and repeat her statements on 
oath, and it is, therefore, quite conceivable 
that a woman might very easily have 
hesitated to have told the Police what she told 
her husband, especially if her story were 
untrue. 

The learned Magistrate has stated that 
he thinks it is unlikely that the woman, six 
months gone in pregnancy, would allow 
another man to have connection with her 
especially when that man is not Ijer husband, 
but it is not a physical impossibility by 
any means, and f do not think that this 
matter would weigh very much in the 
mind of a woman wh) is willing other¬ 
wise to commit adultery. She says that 
she never woke up till she found the man 
was actually upon her, and yet she did not 
think that the man was her husband but 
merely a bad man trying to have connection 
with her. This itself is not very credible. 
She never screamed out at once which a 
woman would naturally do, and she does not 
say that she was actually threatened till after 
she questioned the man. The Brst thing a 
woman would do is to scream out and not 
to ask questions. 

I think the learned Magistrate has, no 
doubt, been influenced by the view which 
he took of contradictions in the Police report, 
a view which, I think, is an incorrecD one. The 
case is one by no means free from doubt. 

On the whole, lam inclined to believe that 
the charge of rape is aptrae. 1 do not, there* 
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fore, thiok that the conviction is sound, and, 
I think, it must be set aside. 

With regard to the question whether the 
accused can he tried and convicted on this 
evidence of having committed adultery, it 
must be recollected that a charge of adultery 
on only be brought under section 199 
Criminal Procedure Code, on the com¬ 
plaint of the husband. The dehnition 
of complaint is found in section 4 (h) 

Criminal Procedure Code. It is an 

or in writing to a 
Magistrate, with a view to his taking action 

No such complaint of adultery has been 
made to a Magistrate and, strictly speaking 
therefore, under section 199, the Court cannot 
take cognizance of the offence of adultery 
nor IS this a mere quibble of law because 
btraight, J pointed out in the case of 

Empress v. Kallu (1) that it does not follow 
that because a husband may wish to 

punish a person who has committed rape 
upon his wife, that is, who has had connec 
tion with her against her consent, he will 
desire to continue proceedings when it turns 

out that she has been a willing and consent- 
ing party to the act.” 

There are other rulings besides the one 
I have quoted, and 1 think that in the 
circumstances of the case, even without these 

rulings, I should not be inclined to forestall 

the act of the husband in this matter 


[1918 


-—.■.o coi.v,chon and sentence are set aside 

Thai I appellant, Po’ 

Thaw, be acquitted pL- the charge brought 

against him, and so fa,r as this case is con- 
cerned, be released. ] 

(1) 5 A. 


PUNJAB CHIEF COUH-T 
Criminal Revision Petition No. Ill or 1912 

November 29, 1912. 

JasHce Beadon. 

JIT SINGH— Accused—Pe'L'itioner 

versus 

EMPEROR— PsoSECCrOR—RE.-SPONDENT 

Criminal Procedure Code {Act V oj 1H98), «. 526^ 

Where an accused person is under -the hona fid, 
jmpress.on that he may not have an i mpartial trial 
before a Magistrate it is desirable that ithe case should 
bo transferred from his Court to anotbier Court. 


Petition, under section 526, Criminal Pro- 

cednre Code, for transfer of the two 
cases. 

Mr. Nand Lai, for the Petitioner. 

The Government Advocate, for the Respond¬ 
ent. 

JUDGMENT.—Petitioner is a Sub-Assis¬ 
tant burgeon in the Montgomery District and 
a criminal case under sections 201 and 414, 
u laii Penal Code, is now pending against 
him in the Court of the District Magis- 
ra e of that District. He applies for 
transfer of the case to some other District 
on the al eged ground of personal animosity 

towards him on the part of the District 
Magistrate. 

• I*". that the District Magistrate, 

in his o0Boml position as Deputy Commission- 

er, has had occasion to 6nd fault with 
the petitioner’s cordiiot as an official and 
has expressed the opinion that petitioner’s 
presence m the Distiict is undesirable. 

fh f®'" thinking 

that the Di.strict Magistrate in the judicial 

proceeding before him would act unfairly 

towards ^ the petitioner. In fact the 

® official position and the existence 
of friction between Sikhs and Hindus were 
8 IS riot Magistrate’s apparent reasons 
or eepicg the case in his own Ooert. 
the insinuations that the District Magistrate 
nas instigated the present prosecution of the 
pe 1 loner and that, if the case were tried 
by another Court in the District, the 
Uistrict Magistrate would use his influence 
to obtain a conviction, are, in my opinion, 
groundless and without justification, 

ere does not appear to me to be any 
good ground for the transfer of the case 
to another District, bat at the same time 
pe 1 loner is, no doubt, under the bona 
fide impressmn that he may not have an 
mpartial trial before the District Magistrate, 
nf ground I think that the transfer 

the case to another Coart is desirable, 
accordingly order that the case be 
ransferred to the Court of Ehan Saadnllah 

class, in the Montgo¬ 
mery District. 

Petition allowed. 
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UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Petition No. 550 of 1912. 

October 22. 1912. 

Present'. —Mr. Eales, J. C. 

NGA PO SHEIN and others —Apflic.wts 

versus 

EMPEROR— Opposite Party, 

Criminal Procedure Code {Ai'.t V of IS'.lS), ss. R.").T, 
637 —Recording defence evidence in the nhscnce of abs¬ 
conding accused — In'cgnlaritij, u'hcther curable. 

Where an accused person, who was trioil, 

under section 323 of the Indian I’onal Code to"t*tlu»r 
with three others, abscondeil after the evidence for tho 
prosecution had been rccordeil, but before tlie witness 
for tho defence natned by him laid boon oxainined; 

Held, that recordiii" tlie defence eviilenco in the 
absence of the accused was an irrej'iilarity which 
could not be cured under section 637 of tlic Criminal 
Procedure Code, and, tlierofore, tlio conviction of tho 
accused must bo set aside. 

Tho wording? of section 363 of tho Crinxinal Proce¬ 
dure Code, laying down ttiat all evidence shall 
bo taken in tho presence of tlio accused, inclii<los 
tho ovidonco for tlio defence as well as for tho prose¬ 
cution. 

Petition for revision of the order of the 
District Magistrate, Shwebo, conBrming the 
conviction and sentence passed by the second 
class Magistrate, Wetlet. 

Mr. J. N. Basu for the Applicants. 

Mr. 77. Lutler, for the Crown. 

JUDGMENT.—The three applicants, Po 
Shein, Po Han and Po San applied for revision 
to this Court under section 439, Criminal 
Procedure Code, against the appellate order 
of the District Magistrate, Shwebo, conSrraing 
the conviction and sentence passed by the 
second class Magistrate, Wetlet, under sec¬ 
tion 323, as against Po Shein and under 
sections 323/109 as against Po Han and Po 
San. 

The grounds for the application are first 
that the Court below should have applied the 
provisions of section 562, Criminal Procedure 
Code, and that in any case the sentences 
passed are unduly severe and that a smaller 
fioe would have met the requirements of 
justice. 

I heard the learned Advocate on behalf 
of applicants and sent for and perused the 
proceedings. I found that there was another 
accused, Maung Po Zon, and it would appear 
that he was not present daring the whole of 
the trial. Nevertheless he has been convicted 
with the three others who now apply for re¬ 
vision. As there appears to be grave doubt 


with regard to the validity of the Magistrate’s 
proceedings I have admitted the application. 
I let the applicants out on bail and directed 
that the Government Prosecutor should 
appear to argue the case on behalf of 
the Crown. On the date fixed Mr. Basu ap- 
peared for the applicants and Mr. Latter 
for the Crown, 

The facts of the case are as follows:_ 

The complainant, Maung Po Ni, prosecut¬ 
ed the four accused before the 2nd class 
Magistrate, Wetlet, on May 3rd. The case 
fixed for hearing wa.s taken up and part 
lieard and adjourned to June 7th on which 
day the accused were charged and the case 
fixed for hearing on July 3i'd. On that day 
the fir.st accused Po Z>n, althougli he had 
named one witness for the defence, never 
appeared. The Magistrate nevertheless pro¬ 
ceeded to hear his witness and other witnesses 
for the defence. The first accused’s witness 
knew nothing about the case. Ihe Magis- 
trate found all four accused guilty — Ut and 
2nd accused, Po Zon and Po Shein under 
section 323 and the two others under 
sections 323'109 and he sentenced Po Shein 
to four mouths' rigorous impri.sonraent and Po 
Han and Po San to three months rigorous 
imprisonment each. Ho held that the 1st 
accused admitted having kicked the oom- 
pbiinant, and he held that 2nd accused had 
also committed a brutal as.sault, while 
he considered that 3rd and 4th accused as 
they lield complainant while the others kicked 
and struck him were equally guilty. He 
found that the assault was made simply 
because the complainant refused to gamble 
with them, and he sentenced them, Po 
Shein to four months’ and Po Hau and Po 
San to three months’ rigorous imprisonmeut 
apiece. 

The 2nd, 3rd and 4th accused appealed 
to the District Magi.strate who dismissed 
the appeal and refused to interfere with 
the sentence. Against tin's order 2nd, 3rd 
and 4th accu.sed have applied for revision to 
this Court. The first accused having ab¬ 
sconded daring the trial and not having 
been arre^ted on the warrant issued for arrest 
has not, of course, made any appearance either 
in appeal or revision. It appears, however, 
necessary to take notice of the action of the 
Court in the case of the Ist accused, and I 
will deal with this case after disposing of 
the present application. 
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The learned Advocate for the accused 
does not attempt to aver that the irregularity 
as regards the 1st accused, Po Zon, in any 
way effects the legality of the proceedings 
as regards the three other applicants. He 
urges that the three men should have been 
dealt with under section 562, Criminal Pro. 
cedure Code, and treated as first offenders, 
and if their offence is considered too serious 
for this the punishment awarded is in any 
case far too sever e. I liave carefully consider¬ 
ed all that the learned Advocate has to say 
on their behalf. I find that Po Shein is 20, 
Po San 4.3 and Po Han 31 years of age. Po 
Shein took a prominent part in the assault 
on complainant and struck the blow which 
cut the complainant’s cheek inside his mouth. 
The other two accused held the unfortunate 
man while the others beat and kicked him and 
struck him with their knees. The assault alto¬ 
gether was cowardly and brutal, and the 
motive for the assault, namely, that complain¬ 
ant would not gamble with them, shows that 
the offence had no justification on the score of 
any sudden heat of passion or provocation. 
Crimes of violence are very common in 
Burma, and I am not prepared to say that 
the offence, if committed, has been too severe¬ 
ly punished. I see no good reason for in¬ 
terference, therefore, either with the convic¬ 
tions or sentences, and I, therefore, dismiss 
the application so far as the three men 
Po Han, Po bhein and Po San are con¬ 
cerned. 

The learned Advocate for the defence very 
kindly consented to argue the case of the 
remaining accused, and he drew my attention 
to the case of Queen-Empress v. Qotiram (1). 
But this case is not on all fours with the 
present one, as in that case no witnesses were 
examined, and the High Court directed that 
the Magistrate was not to pronounce judg¬ 
ment but to give accused opportunity of 
hearing the witnesses for the prosecution and 
examining them. It will be seen that in the 
present case accused was present when all the 
witnesses for the prosecution were examined 
and only disappeared when his own witness 
was called. 

Mr. Latter, who appeared for the Crown, 
at Brsb was of opinion that section 205 might 
apply, and if not section 366, sub-section 2. 

(1) Ratanlal’s Unreported Caaeg of High Court 
Bombay p. 825. 


He urged that if these two sections did not 
apply that as the case was a very simple one 
and it was the action of the accused himself ’ 
which was the cause of his nob being present 
when the case was called, and as 
he has not appeared or objected, the 
irregularity or illegality has led to no 
failure of justice and might be held to 
be curable under section 537, Criminal Pro¬ 
cedure Code. I have carefully considered the 
matter and am of opinion that neither of the 
two sections 205 or 366 (2) can be held to 
apply to the case. It appears to me that 
section 353 is the section which applies, and 
the wording of this section is clear and per¬ 
emptory. The trial in question was one held 
in Chapter XXU of the Criminal Procedare 
Code, and it is there laid down that all 
evidence shall be taken in the presence of 
the accused or, when his personal attendauce 
is dispensed with, in the presence of his 
Pleader. It is clear that his presence was 
not dispensed with by the Court, and as it is 
clearly laid down that all evidence shall be 
taken, this can only mean that the evidence 
for the defence as well as for the prosecution 
is included in those words. 

I do not think, therefore, that this is an 
irregularity or illegality which can be cured 
under section 537 while it is clear that in 
the present case no miscarriage of justice 
has taken place, yet to allow such a proceed¬ 
ing to stand merely because there has been 
no failure of justice occasioned thereby might, 

I think, lead to calamitous results in other 
cases. There are certain irregularities which 
may be curable and some which are incur¬ 
able, and I think that this irregularity is 
one which cannot be cured under section 637, 
even though in the present case it has led 
to no miscarriage of justice. 

I direct that the conviction so far as 
accused Po Zon is concerned be set aside, and 
that in the case of Po Zon’s arrest the case 
will proceed against him as if it had been 
stayed when it should have been stayed on 
hia failure to appear before the Court. 

If the other accused, the present appli¬ 
cants, have not served the full term of their 
sentences, they will be re>arrested and com¬ 
mitted to Jail by the warrant of the Township 
Magistrate, Weblet, to serve the unexpired 
portion of their sentences. 
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MADRAS HTGFT COURT. 

Second Civil Appeals Nos. 1035 and 103d 

OF 1910, 

August 15. 1911. 

Present: —Mr, Justice Abdur Raliirn aiui 
Mr. Justice Sundara Aiyar. 
SEVATHAMUTHU ASARI alias SAVARI- 
MUTUU ASARI— Defendant—Appellant 

versus 

REVEREND J. N. K. MASQUITE — 

Plaintiff—Respondent. 

Landlord and tenant — Ejectmoit—Forfeiture clause 
—Disobedience of order of lessor—Ejfcct of such clause 
considered. 

The plaintiff, a Vicar of the Roman CathoHo Church 
in Trichiiiopoly, sued to eject the defendant 
from a house site belonging to the Church .and 
lield by the defendant and hi.s predecessors 
under the Church. Exhibit B, tlio docu- 
ment executed by tho jirodccessors of tlie dofeinlant, 
contaiued the terms on wliich tho house site was held. 
After reciting a number of covenants tho document 
contained a danse (/t), that if without acting ns afore* 
said, they act contrary to tho other orders also of 
tho Swamimars, they shall pay off tho Manai-tax of 
the said temple found duo by them, remove the said 
terraced house without asking tho price thereof, leave 
the said kovil land and walk out. 

Tho plaintiff’s ground for ejectment was that tho 
defendant disobeyed an orfler of tho plaintiff four 
years back asking the defendant nob to proceed with 
the construction of a new building before first execut¬ 
ing a fresh document in favour of plaintiff contain¬ 
ing some more stipulations in addition to those in 
Exhibit B; 

Held, that tho Vicar was entitled to bring the suit 
since there was no evidence for the defendant that tho 
property was vested in any one other than the Vicar 
and since ho and his prodecessors-in-ofiico have for 
over 80 years been in possession of tho lauds of 
tho Church. 

TTai’dens oj Nossa Sonora v. Biship Hartman, Perry’s 
Oriental Cases 33.3, Jivanji Jamshedji v. Burjorji 
Naserwanji, .3 lud. Cas. 770; 33 B. 499; 11 Bom. L. B. 
726, Navroji Manekji Wadia v. Dastur Kharsedji 
Manherji, 28 B. 20; 6 Bom. L. K. 745, referred to. 

Held, also, (Sundara Aiyar, J., dissenting) —that tho 
tenancy is a tenanoy-at-will or at sufferance and that 
tho plaintiff is entitled to eject. 

Par Sundara Aiyar, J. —The rent provided being a 
yearly one, tho presumption is that tho ten.mcy is at 
least one from year to year and there is no allegation 
that it was terminated by a proper notice. In the 
absence of any specific allegation in tho plaint the 
tenancy cannot bo held to bo one at will or at suffer¬ 
ance. 

Dixon V. Bradford and District Railway Servants Coal 
Supply Company Ltd., (1904) 1 K. B. 444; 73 L. J. K. 
B. 136; 90 L. T. 122; 20 T. L. R. 159, referred to. 

Clause (h) of Exhibit B cannot work a forfeiture 
since the clause is only a condition for defeating tho 
lease and it cannot bo enforced because it is vague 
and uncertain. 


Qw.ere.—Whether the clause is not a mere threat 
suoli as in equity in tho absouco of specific mention of 
the nature of tlio disobedience which w.is to bring 
down the penalty of forfeiture ought not to be en¬ 
forced ? 

Chidambara Pillai v. Hanikka Chetti, 1 M. H. C. R. 
fiSat p. 64; Vizianagaram MahaTninh v. Suryanarayana, 
9 M. 307 at p. 311; 13 I. A. 32; Navalram v. Javurtlal, 
7 Boin. L. R. 401; Promada N'ath Roy v. Sri Oobind 
Chow'dhry, 32 C. G4S; 9 C. W. N. 403, ilohiin 
Chandra Sirkar v. Bhandu Adhikary, I Ind. Cas. 

GO; 9 C. L. .1. 302; 5 il. L. T. 247; 13 C. W. N. 513 
at p. 517, referred to. 

Second appeals preferred against the 
decrees passed by the District Coart of 
Tricbinopoly, in Appeals Suits No.s. 254 and 
265 of 1909, presented against those of the 
District Miinsif of Trichinopoly, in Original 
Sait No. 281 of 1908. 

Mr. /. L. Eozario^ for the Appellant. 

Mr. IF. Burton, for the Respondent. 

JUDGMENT. 

Abdur Rahi.m, J.— The respondent who is 
a Vicar and Manager of the Church of our 
Lady of Dolours at a place near Trichinopoly 
and as such has been for along time in 
possession of tho land in dispute which belongs 
to the Church, has obtained a decree direct¬ 
ing the appellant to deliver to him possession 
of the land and to remove certain super¬ 
structures erected by the appellant on the 
land. 

It is first of all argued before us that the 
plaintiff ha.s not made out that the title to 
tlie property is vested in him; but 1 think 
that, having regard to tho fact that he and 
his predecessors in office have for over 80 
years been in possession of the land letting 
out this and other lands to tenants, and it 
is not suggested by the defendant that there 
are other persons in whom tho property of 
the church is vested as trustees, I think, 
the Courts are justified in inferring that the 
plaintiff holds the land as trustee on behalf 
of the church. 

The next contention urged by Mr. Rozario. 
who appeared for the appellant, is that, even 
upon the terms of Exhibit B, the plaintiff 
is not entitled to eject his client. ‘ He 
argues that, upon a proper construction of 
that document, the appellant has either a 
permanent right to hold the land subject to 
the payment of the stipulated rent or that 
he is at least a tenant from year to year. 
If we accept this view of the document^ h^ 
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woald next ask as to say that the appellant’s 
undertaking in certain contingencies which 
have admittedly happened to vacate the land 
and remove the building without making 
any claim for compensation is unenforceable. 
N^ow Exhibit B, which is described as an 
agreement executed by the father and uncle 
of the appellant in favour of the then Vicar 
and Manager of the church is in tliese terms. 
It states that, as the executants had biilt 
a terraced house and been living there, they 
would (a) pay so much annually as the tax 
due; (6) at no time take in tenants in the 
house for rent or without rent or give an 
otti or sell the premises without the per¬ 
mission of the church; (c) never associate 
with those who viola^.e the rules of th-i 
Bible and cause disturbance; (d) if the tax 
due be left outstanding that it will be a 
charge on the house; (e) if they keep a shop 
or carry on trade at the house, they will pay 
every month the amount which shop-keepers 
generally pay as a tax; (/) they would not 
misbehave and quarrel or fight with others; 
(g) they would pay Rs. U the amount of 
arrears of tax due from January 1823 to 
December 1831, Rs. fths for the current July, 
and Rs. fths for August; and (^) that, if with¬ 
out acting as aforesaid they act contrary 
to the other orders also of the Swamimars, 
they shall pay off the manni tax of the 
said temple found due by them, remove 
the said terraced house without asking the 
price thereof, leave the said kovil land and 
walk out. If they do not leave as aforesaid 
they shall make good the expenses of the suit 
which the Swamiraars may institute in Court, 
give up their terraced houss also to the 
said kovil and get out. Then what happened 
was the defendant demolished his old building 
and asked for p?rmission to erect a new and 
more permanenr building. The plaintiff 
would nob grant him permission unless 
the defendant executed a fresh document 
containing not only the terms of Exhibit 3, 
bat also an additional csndition that the 
defendant would remove the building if the 
plaintiff at any time required the site. The 
defendant would not agree to these terms and 
in spite of the plaintiff’s protest went on 
erecting a substantial building which he now 
values at Rs. 4,500. 

It is argued that Exhibit B showe that th§ 
defendant and his predecessors held the laud 


under a building lease. In my opinion there 
is nothing in that document to support saoh 
a contention. Exhibit B, which is executed 
by the defendant does not purport, to grant 
any interests in, or right to the laud; it 
only purports to bs an agreement by which 
the defendant’s father and uncle who had 
built a terraced house on the laud undertook 
to do, and to abstain from doing the things 
mentioned therein. It does not appear 
what was the nature and value of that 
construction and how long before the date 
of Exhibit B it was erected . It is not 
possible to infer in favour of the appellaut 
that his father and uncle had acquired any 
sort of interest in the land at the date of 
Exhibit B. On the other hand the terms of 
Exhibit B under which they were allowed to 
continue in occupation of the land clearly nega¬ 
tives, in my opinion, the existence of any ten¬ 
ancy either permanent oi for any term when 
Exhibit B was executed. Then Exhibit B itself 
contains no words of demise and is not in terms 
a lease at all. But it is argued that because 
a certain yearly payment is to be made to 
the plaintiff as tax or rent we must presume 
at least a tenancy from ye.ar to year. Now 
it may be that, when a person in ocoup.ation 
of another’s land pays rent, annually, a pre¬ 
sumption would be raised in favour of a 
tenancy from year to year in the absence of 
any other circumstances showing a different 
arrangement. But in construing a document 
we must read all the provisions together and 
see what is the cumulative effect of them 
all. S') reading Exhibit B which, no doubt, 
has been acted upon by the parties and may 
be regarded as having the effect of a on- 
tract binding on both the parties, the only 
conclusion that is possible to my mind is 
that it was nob the iutention of the plaintiff’s 
predeces9or-in-offic0 to confer any sorb of 
title or interest on the then occupiers of 
the land but that they were to continue 
to occupy it practically at his will and plea¬ 
sure that is, as a mere tenant at sufferance 
or a tenant-at-will. It is, however, argued 
that the plaintiff does not say in the plaint 
that the defendant was a tenant at suf¬ 
ferance or a tenant-at-will. But he claims 
the right to eject the defendant because tho 
latter refused to exeente a fresh document as 
demanded of him, the oTect of which 
would be bo make him a tenant at sufferance. 
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And I can find no admission on the part of 
the plaintiff or the defendant having" any 
interest in the land. No doubt, the plaintiff 
is bound by the terras of Exhibit B and he 
claims to eject him according to tlie strict 
terms of the contract. Tlie plaintiff having 
proved his title, it is for the defendant to 
prove that he has a right to tlie possession of 
the land. He has failed to do so and Exhibit 
B, on the other hand, shows that the defend¬ 
ant has no right to the land. If ray 
construction of Exhibit B. is correct no ques¬ 
tion as lo whether the clause which I have 
marked as {h) is enforceable can properly 
arise. If there was no grant of a term and the 
defendant has no interest in the land being 
merely a tenant at sufferance or a teuant-at- 
will, ihero would be nothing to forfeit and 
it is not, therefore, necessary for me to consider 
whether the clause in question if it be read 
as oue of forfeiture properly so-called was 
not intended to be merely a threat or is not 
repugnant to the giant. But I may observe 
that none of these questions were raised in 
the lower Courts. 

I would dismiss the appeals with costs. 

SuNDARA AiYER, J.—The plaintiff in the suit 
out of which these second appeals arise, is 
Vicar of a Koraan Catholic Church, in the 
District of Triohinopoly and the object of 
the suit is to eject the defendant from a 
manai or house site which he and his pre¬ 
decessors have been holding under the 
church for a long time. The predecessors of 
the defendant had built a house on the plaint 
site. According to the plaint the defendant 
removed the then existing building about four 
years before the suit and subsequently erect¬ 
ed a new one. The plaintiff alleges that, 
according tu the terras of the holding, the 
defendant was bound to quit the site, re¬ 
moving the building if he disobeys any 
order of the priest; that, before the construc¬ 
tion of the new building when the defendant 
asked the plaintiff’s permission to put it up; 
the plaintiff had ordered him not to do so 
without executing a uew document binding 
himself to remove the building and quit the 
premises whenever the plaintiff might require 
him to do so, that the defendant in violation 
of this order made the new building without 
executingsuch a documentand that the plaint¬ 
iff is, therefore, entitled to recover the property 
and to an injunction requiring the defendant to 
remove the building. The defendant’s conteq- 


tion is that the plaintiff has no right to eject 
him, that he is bound only to pay rent to the 
plaintiff and is entitled to occupy the site 
permanently. He alleges that there was a 
tank in the plaint site originally and that it 
was given to the defendant’s father for build¬ 
ing purposes. He denies the existence of any 
agreement providing for his quitting the 
holding in case of any disobedience of the 
plaintiff’s orders aud claims a compensation 
of Rs. 4,500 in case a decree for possession is 
passed in the plaintiff’s favour. 

He also denies the plaintiff’s rights as 
Vicar to maintain tlie suit as the property 
of the church is not vested in him. 

Both the lower Courts have held that, as 
the plaintiff aud the previous Vicar have 
long been in possession of the property, 
the plaintiff is entitled to maintain the suit 
for possession. They have also found that 
Exhibit B put forward by the plaintiff as 
supporting his right to eject the defendant, 
id genuine and that according to its terms the 
plaintiff is entitled to eject the defendant for 
disobedience of his orders. The District 
Munsif held tliat the defendant was entitled 
to Rs. 1, 000 as compensation for the build¬ 
ing erected by him. But tlie District Judge 
reversed that findiug as according to the 
terms of Exhibit B, ccrapeusatiou was nob 
claimable and the defendant was bound to 
remove the building on delivering up the 
possession of the leased site. 

Tiiree questions have been argued in 
second appeal: First whether the plaint¬ 
iff is entitled to sue for the recovery of the 
property, secondly what is the nature of the 
defendant’s tenancy, thirdly whether the 
plaintiff is entitled to eject the defendant for 
disobedience of bis order. 

.Mr. Rizario contends that the Church 
being admittedly the owner of the property 
and there being nothing to show that the 
property of the church is vested in the 
Vicar, the plaintiff baa no right to sue and 
relies on the decision of the Bombay High 
Court in Wardens of Nossa Sonora v. Bishop 
Hartman (1). Attention is also drawn to 
the plaintiff's statement in bis deposition 
that the site belongs to the Goanese Mission 
and it is urged that the trustee of the pro¬ 
perties beloDging to the Goanese Mission 

(1) Perry’s Oriental Cases 333. 



INDIAN CASES 


SEVATHAMDTHU ASABI V. RBVD. J. N. K, MASQDITE. 


[1913 


18 the proper peraoti to sue. The plaintiff’s 
statement is that he is the Parish priest and 
Manager of the charch. Mr. Barton for the 
respondent contends that, in the absence of 


any evidence to the contrary, the plaintiff 
as the manager is entitled to maintain the 
suit. He also urges that the plaintiff’s 
possession of the church and its property is 
sufficient to entitle him to sue and points out 
that the plaint site was purchased in 1826 in 
the name of the Vicar and Manager. He relies 
on the decisions in Navroji Mmiekji Wadia 
V. Dastur^ Kharsedii Miincherji (2) and Ji'ranji 
JamsJiedii v. Burjorji Kaserwmii (3). These 
eases really do not support the plaintiff, as the 
suit in the present case cannot be said to be for 
an infringement of the plaintiff’s right of 
possession. There is, however, no evidence 
on the defendant’s side that the properly 
sued for is vested in any one else than the 
manager, and I am of opinion that the 

lower Courts were entitled to presume that 

the trusteeship of the property is vested in 

the plaintiff in tne circumstances of the 

ease. This contention must, in my opinion, 
fail. 


The next question is what is the nature of 
the tenancy in this case. E.vhibit B dated 
1832 which, as already observed, has been 
found to be genuine by the lower Courts 
was executed by the defendani’s father and 
another (no lease executed by the plaintiff’s 
predecessor-in-office has been produced). It 
shows that the executants of Exhibit B 
were in possession prior to the date of 
Exhibit B and that Lhey had already built 
a terraced house. It says ‘we shall pay 
annually to the said temple people according 
to the accounts of the kovil at the date of 
Sakkaram Fou one and Fanams Sf being the 
tax due for the 3^ manais which we have 

.Then follow covenanis 

not to sub-let or alienate without the priest’s 
permission and not to associate with those 
who violate the rules of the Bible and canse 
disturbance” and for payment of increased 
rent in case the executants or others keep a 
shop or carry on trade at the premises. Then 
follow the provision which is material for the 
decision of this case, “if without acting as 
aforesaid we act contrary to the other orders 


also of the Swamimars we shall pay off the 
manai tax of the said temple found due 
by us, remove the said terraced house with¬ 
out asking the price thereof, leave the said 
kovil land and walk out” It will be observed 
that there is no provision in the document 
6xing the term of lease. But the rent 
provided is a yearly one, and the presumption 
in such cases is that the tenancy is at least 
one from year to year. See Bixin v. Bradford 
and District Jiailway Servants Coal Supply 
Co.^ Ltd. (4). Although the subject of the 
lease wa.s a manai or vacant site and it is 
expressly stated in Exhibit B. that the 
building was put up by the tenant, there 
is no direct evidence that the lease was made 
for the purpose of building. Mr. Rozarioasks 
us to presume in the circumstances of the 
case that the land was granted for the purpose 
of building and as the grant was not for any 
specific term, he contends that the tenant 
must be taken to have a right to occupy 
the land permanently. He relies on Navalram 
V. Javenlal (5) and Promadah Nath Boy 7. Sri 
Qohind Chowdhry (6) in support of his con¬ 
tention. I should be inclined to accept this 
contention although a lease for the purpose 
of building need not necessarily convey a 
right to occupy the premises in perpetuity. 
See ^johlm Chandra Sarkar v. Anil Bhandhu 
Adhi'cary (7), But I do not rest my judgment 
on this ground. The plaintiff does not allege 
in his plaint that the defendant is a tenant- 
at-will or a tenant from year to year nor 
does he eay that the tenancy if it be one from 
year to year has been terminated by proper 
notice to quit. As I understand the plaint, 
the plaintiff rests his right to eject on the 
ground that the defendant having broken one 
of the conditions of the lease has forfeited 
the right to continue in possession. If, 
in his opinion, the tenancy was for a 
limited term the plaintiff ought to have 
alleged it definitely in the plaint. He does 
not say that Exhibit B was the origin of 
the defendant’s tenancy. Such a position 
is in fact negatived by the terms of 
Exhibit B. This leads to the consideration 
of the question whether the plaintiff is 

(4) (1904) 1 K. B. 444; 73 L. J. K. B 136; 90 L. T. 
122; 20 T. L. R. 159. 

(5) 7 Bom. L. R. 401. 

(6) 32 C. 648; 9 C. W. N. 463. 

(7) 1 lod. Cas. 66; 13 C. W. N. 513 at p. 517; 9 C. 

L. J. 362; 6 M. L. T. 247. 


(2) 2S B. 20; 5 Bom. L. R. 745 

(3) 3 Ind. Cas. 770; 33 B. 499; U Com. 


L. R. 726. 
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entitled to eject on the sr,.ou„j 
defendant 3 violation of one of the terms of 
the lease, namely that the defendant should 
give up p 0 s. 3 es.sion and ‘walk out’ if he 
disobeys the orders of the priest. I assume 
for the purpose of this judgment that the 
tenant was bound to obey the orders not 
only of the person to whom Exhibit 3 was 
addressed, that is, the plaintiff’s predecessor 
in the office of priest, but of the plaintiff also 
as the successor of the lessor. What now 
is tlie effect of the clause relied on which has 

alreadybeen satout in full? Exhibit B, as 

already mentioned, contaics several covenants 
to be performed by the lessee. Kenderinff 
obedience to all the orders of the lessor is 
not one of such covenants. There i.s a 
positive covenant in Exhibit H to pay an 
annual rent for the site and an additional 
rent if a shop ba kept or trade carried 
on at the house. There were also covenants 
"ot to under let or to alienate without the 
lessor a permission and not to a.saociate 
with Eiose who viulatea the rules of 
the Ribie and cause disturbance. There 
is DO covenant expressed as such to obey 
nil the orders of the lessor, but in the 
clause setting out the result of a breaoli of 
le covenants already expressed, disobedience 
o orders is stated as a farther contin- 
gency on the happening of which the lessee 
Will lose his light of possession. 

In ray opinion the provision with regard 

0 forfeiture on disobadieuce of orders i.s 

clearly a condition and not a limitation 

of the rights of the lessee. The language 

of the instrument is what has to be looked. 

in deciding whether it could be regarded as a 

limitation. I can find no words defining 

the term of the lea.se to be either -in the 

rs instanca or in the alternative so 

ong as the le.s?ee sliould obay the lessor’s 
orders. 

. ^I’ooeeding then, on the footing that it 
18 a condition [ onft.si I have serious 
ou ts looking at the broad and vague 
erms of the provision whether it could be 
regarded as anything that would work a 
forfeiture and whether it should nob be 
^garded in the language of Strange and 
iilips, JJ. iu Chidambara Filial v. Maiiikka 
etU (8) as having the appearance of a 


mere threat such as in equifj in the absence 
of specific mention of the nature of the 
failure winch was to bring down the penalty 
offorfeirure ought not to he enforced. This 
Court held in Vizianagaram Maharajah v. 
^uryanaravana (9) that a stipulation that a 
tenant shall ha bsund to obey the order 
ot the Circar could not be held to justify 
the inference of a tenancy-at-will, as these 
words are no more tlian common words in 
which a tenant professes his respect for his 
superior Lord”. Mr. Rozario contends that 
according to the clause relied on in Exhibit B 
forfeiture would he incurred only if the tenant 
acted contrary to the covenants set out in the 
lease and also contrary to Hie other ordeis 
of the Swarairnarand as there i.s no allegation 
that the covenants referred to were infring- 
ed. no forfeiture was incurred. It must be 
admitted that the language of the clause is 
vague to a degree. The respondent contends 
tliat it should be reaii as meaning that if 
any (not all) of the expressed covenants 
should be violated and also if any ot her orders 
of the Swamirnar should ba disobeyed, the 
right to possession would be lost. I do nob 
say that the respondent’s contention is 
unreasonable or that the parties to Exhibit B 
might not really have meant it At the 
same time it has to be remembered tliat 
the Courts will not stretch an extended hand 
to a lessor who wisiiea to enforce a clause of 
forfeiture. (See Woodfall’s Landlord and 
Tenant. 18th Edition, page 210). I should 
hesitate to hold that tlie language of the 
document is clear enough to support Mr, 
Barton’.s contention. 


But assuming that we may interpret the 
clause as meaning that disobedience of any 
orders of the le.ssor would work a forfeiture 
is it still free from the vice of vagueness 
and uncertainty. I asked the learned 
Counsel for the respondent during the argu. 
raent whether he would ontend that the 
condition related to each and every kind of 
order, whatever its nature or quality might 
be. At one time he seemed inclined to 
restrict the clause to reasonable orders and 
apparently also to orders connected with 
the enjoyment of the premises leased. But 
ultimately he seemed to feel compelled to 
contend that it would relate to any order 


(8) 1 M. II. C. n. 63 at 


(9) 9 M. 307 at p. 311, 13 I. A. 32. 
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whatsoever, and urged that the lessee having 
agreed to the clause with his eyes open he had 
no right to demur to it. I find it impossible 
to suppose tliat the parties could really have 
intended that disobedience of an order not 
connected with the holding of the premises 
should work a forfeiture as that would be 
defeating the very object of the lease. If 
they did it would be void as being repug¬ 
nant to the nature of the estate to which it 
was annexed (See M. C. Adam on Land¬ 
lord and Tenant, Vol. I, page 563). 

Nor again can it be supposed that it 
was understood that the lessee was bound to 
obey even the unreasonable orders of tlie 
lessor. I am of opinion that it is not 
possible from the language of the instru¬ 
ment to ascertain what kind of order is 
referred to in the condition, if the clause was 
in reality anything more than an injunction 
to be a faithful tenant as held in 
Vizianngara7n Maharajah v. Suryanarayana, 
(9). I must hold that the clause in so far 
as it relates to disobedience of orders is too 
vague and uncertain to be enforceable in a 
Court of Law. The plaintiff’s contention 
would really destroy altogether the rights 
secured to the tenant under the lease. As 
already stated the clause in question is not 
intended to fix the term of the lease but 
to add a condition of forfeiture. The 
appellant’s view substantially is that he 
could by an order of his own directing 
the tenant to execute a writing agreeing 
to hold as a tenant-at-will convert him into 
such a tenant though he was not one 
before. The position would be exactly the 
same if in this case, the plaintiff had 
ordered the defendant to execute a docu¬ 
ment agreeing to give up the premises 
on demand, even though the defendant had 
not attempted to put op any new building. 
Apart from the uncertainty of the clause I 
feel perfectly sure that an order, the 
disobedience of which would work a forfei¬ 
ture, could not be one directing the defend¬ 
ant to extinguish his own rights by 
agreeing to give up posse.ssion whenever 
demanded. 1 would allow the appeal and 
dismiss the suit with costs throughout. 

Under section 98 of the Code of Civil 
Procedure, these second appeals are dis¬ 
missed with costs. 

Appeals dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 28 op 1910. 

September 20, 1912. 

Present —Mr. Pratt, J. C., and 
Mr. ITawcett, A. J. C. 

The SECRETARY of STATE for INDIA 
IN COUNCIL— Appellant 

versus 

JERAMDAS KHATONMAL and otbers 

—Respondents. 

Boinbaij Irritjation Act (VII of 1879^,«. 23— Collector's 
order under the Act—Appeal from the order^SuU to 
set aside order incompetent till appeal preferred — 
Bombay Tyind Reveiuic Code {Act V of 1879), s. 203. 

An order made by a Collector under section 23 
of tlie Bombay Irrigation Act, falls within the pur¬ 
view of section 203 of the Bombay Land Rovonao 
Code, and is nono-the-less the order of the Collector 
by j eason of the fact that it is a confirmation of an 
oriler made by a Canal Othcor. 

.\u a[)peal from such an order lies to the Commis- 
.sioner, until that appeal has been presented, a suit to 
set aside the order is incompetent. 

Appeal against the decision of the District 
Judge, Hyderabad. 

The Government Pleader^ for the Appellant. 

^Ir, Tahilram MantVom, for Respondent 

No. 1. 

Mr. Wadhumal Oodharatn^ for Respondent 

No. 2. 

JUDGMENT. 

Pratt, J. C.—The plaintiff sues to set aside 
an order made by the Collector under section 
23 of the Bombay Irrigation Act. 

The lower Court has held that section 11 
of Act X of 1876 is no bar to the suit. 

Mr. Tahilram seeks to support the order 
on two grounds: first that the Collector is not 
a Revenue Officer within the meaning of that 
term in section 203 of the Bombay Land 
Revenue Code and (2) that the provisions of 
section 67 imply a provision excluding the 
operation of section 203, Land Revenue Code. 

As to the first ground there is no doubt, 
that the word Collector as defined in section 
3 (5) of the Irrigation Act has the signifi* 
cance defined in the section 3 (11) of the 
Bombay General Clauses Act, 1904. The 
word means “the head Revenue Officer of » 
District” and occurred in the Irrigation Act 
and was only omitted when the Bombay 
General Clauses Act, 1886, was passed. 
The Collector is, therefore, the Chief Officer 
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wide terms of sejtijri :30 i of the latter Act. 

uunec^.ssary to insert an express provi.sion in 
regard t) (he iltrht of appeal, sach as 
is outaiaed in .section () 

Abkari Ac'', IS78, wliic i 

vioQMly. 


BHUPATaiRiZa VENKATAPATnrRAJD GARP L. PRESlDEvr. TALCQ BOARD, NARAS^POR. 

in charge of tdie Revenue Administration of 
the District. Under section ;J (5) of the 
Irrigation Act he may al.so be sucli Otlicer 
as Government may empower to exercise 
powers under the Act. No such other Officer 
has been empowered in the present case and 
Uie powers are exercised by the Collector qu i 
Oflicer in charge of the Revenue Administra¬ 
tion of the District. The order, therefore, 
falls within the purview of .section 203 of the 

Land Revenue Code—and it is iioiie.the-les.s 
the order of the Collector by reason of the 
fact that it is a confirmation of an order made 
by a Canal Officer. 

An appeal, therefore, lies to the Revenue 

Superior of the Collector and until that 

appeal has been presented the present suit is 
iucompetent. 

It has al.so been argued that section 07 
allowing the Commi.ssioner to revise the order 
of the Collector under section 23 shows that 
the Irrigation Act does not contemplate a 
right of appeal. That may be so, but it is 
ouly by implicatior?. Itdoe.s not amount to 
an express provision to the contrary as 
said in section 20.3 of the Land Revenue 
Code. 

L tlierefoi-e, would allow this appeal and 
reversing the order of (he District Judge 
would dismis.s the suit witii co.sis throughout. 

Fawcett, A. .1. 0. — I concur. I think that 
this case is cleaily distinguishable from 
Nnrayan fiallal v. yecrel^iry of for fmna 
(I ) In that ease the Forest Officer was an 
Officerappf''inted unJer a sepirate Act of the 
Imperial Legislature, and that Act made 
a clear distinction bet.veen them and Officers 
of the Revenue Department. In the present 
case the Cullector i.s appointed under the 
Bombay Ijand Revenue Code, an 1 is the 
'Collector" for the purp-.8es of the Irrigation 
Act under the definition of that word in the 
Bombay General Clauses Act, I9C-L 

1 also think that the words ^ all orders and 
proceedings of a Collector uii lcr this Act 
shall be subject to tlie supervision and 
control of the Commissioner" in section 67 
of the Irrigati>n Act are not incMisistenb 
with there being a right of appeal to the 
Commissioner. It is to be noticed that the 
Irr’igation Act was passed subsequently to the 
Bombay Land Rsvenuo Code, and it was, 
therefore, probably thought iu view of the 

(1) 20 B. 803, 
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was pa-j.sed pre 


Apfral allowed. 


M.VniUS HIGH COIJRr. 

Appeal Suits No.s, 'did and 253 of 190J 

October 2S, 1912. 

Mr. Justice Miller and .Mi. .Tustic} 
Abdur Rahim 
In Appeal No. 21) of 1909 

BliaPATH[li \ZtJ VENN AT.APATHl. 

R.A-JG GA RU AND others — Plaintiffs 
N os. 1 AND 3 TO o —Appellants 

ver:>'U.^ 

The PRESlDKNr, TMfJi} BOARD. 
NAR VSAPLJR AND ANoniKt— Defcnoants — 

RESPONnENT.S. 

In Appeal No. 253 ok 1909. 

Tug PRKSIi;ENr, TWjUq BOARD. 

NAR.-VSAPGR — Defendant No. 1 — 

Appgllant 

versus 

BHCP-ATHIRA/H VENICATAPATMI- 

RAJG G.ARIJ and ot.iers—Plainiiff 

AND Dgfgndast No 2 — Rsspindents. 

Pmainboku—I’-iut on nll-i<je site -lli’jhts of onutrrs—. 

Fuliik lihiiul—of 

IM.iiiititT.s constnicto 1 a tAiik on tijo villago pirnm. 
l)ok ’ :m 1 e t'jseil all tlio r.*i> lifs to bj in v lo frotn tinio 
to time. Til'.* public lia-l fre* access to the tank for 
tlio |i:irp >so of takin:' water for ilome.stic purposes aiul 
forvvatering tlieir cittle. Tiio plaintiffs lial tlio 
exclusive right to the lisb in the tank and the trees 
on tlic Imik. In IHS."), the T<t!uk Bour»l denied tho 
title of the plaintiffs to the tre*s ami anc:ioned their 
produce Imt tho auction-purchasers never gob iiossos- 
sion of the trees: 

llel'l, tiiatthe village site innstbc prosuinod to have 
b'?en granted to tho plaintiffs’ family outright, perhaps 
subject to a c^n'lition that a tank .sliould be construct, 
e 1 thereon and laaintaino 1 for tho nso of tho public: 

Ilehl, also, tliat tho right t > take (isli and to enjoy 
tho usufruct of trees was reserved to tho plaintiffs. 

Sivitr.jin tn CUet/ij V. 11/1 Ch^tf’j, 12 .M. 211 ; 

IG I. A. •l'<, Knrnth'in Chettij v. Jfi/im’tt/ian, S Ind 
Cas. li t; 34 .\I. 3i3: 8 M. L. T. 3GS; (1910) M. \V. N. 
576, distinguished. 

Appeal against the decree of the Sub¬ 
ordinate Judge of Kistuaab Ellore, in 0. S 
No. 58 of 1907, 
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Appeal No. 246 of 1909, 

Mr. F. Ramesam, for the Appellants. 

Mr. K. V. L, Narasimham for Messrs. T, 
Prn\asnni and L. A. Oovindaragava Aiyar, 
for the Respondents. 

Appeal No. 253 of 1909. 

Mr. If. A. Qovind'iragnva Aiyar, for the 
Appellants. 

Mr. /T. V, If. ^Qi’dsitnhQm for Me.s.sr8. T, 
Prakasam and V. Ramesjm, for the Respond-* 
ents, 

JUDGMENT,—The evidence which we 

are able to accept establishes the following 
facts. 

The tank is constructed on village site 
poramho^e in a Government village, and 
has always borne the name of the plaintiffs’ 
family, Bhupatirazu Garu. The public of 
the Poduru village have, so far as is 
known, always had free access to the tank 
for the purpose of taking water from it 
for domestic purposes and of watering cattle. 
Such repairs as have been necessary were 
made by plaintiffs and their family. The 
plaintiffs have without dispute enjoyed the 
exclusive right of taking 6sh for fifty or 
8ixty_ years. In 1885 the Collector denied 
the title of the plaintiffs to the ownership 
of the tank, but there is no evidence in 
the case to show on what ground he did 
80 . The Taluq Board has been including 
the trees on the banks of the tank in 
the list of poramboke trees of which the 
usufruct is annually auctioned, but the pur¬ 
chaser has not obtained possession of these 
particular trees at any time. 

Prom its name and the evidence as to 
repairs and as to exclusive possession of 
the fish and tree, we may fairly infer that 
the tank was constructed by the plaintiffs’ 
ancestors, and the same evidence indicates 
that the allotment of village site was made 
to them outright, though possibly subject 
to a condition that a tank should be con¬ 
structed and maintained thereon for the 
use of the villagers. There is no evidence 
in the case to suggest that the Government 
of the day in granting the site retained 
for themselves any rights in the tank when 
constructed. It is, therefore, impossible to 
accede to the contention of the Taluq 
Board that the decree ought to declare 
the tank their property and, on the other 
hand, the plaintiffs do not now ask for any 


modification of the declaration made by the 
Subordinate Judge that it is the property 
of the public. 

The evidence of the exclusive use of the 
fish and trees by the plaintiffs’ family further 
suggests that whether the grant originally 
made was conditional, or whether the plaint¬ 
iffs’ ancestors after obtaining it voluntarily 
dedicated the tank to the use of the villagers, 
the right to take the fish and to enjoy 
the produce grown on the banks was 
reserved for the family of the constructors; 
and there is nothing to suggest a different 
inference. The plaintiffs do not, as we 
understand the argument, contend now that 
they are not bound to maintain the tank 
in good order for the use of the villagers. 
Two cases were cited before us not exactly 
as laying down rules of law but rather 
as indicating the effect which we ought 
to give to the evidence of exclusive posses¬ 
sion. They are Sivaraman Ghetti v. Mutha^ 
ya Chetti (1) and Maruthon Cheity v. 
KfiUmuth^n (2); but both those cases start 
from the position that the tanks concerned 
were the common property of the villagers. 
We do not start here from that position 
and that fact necessarily affects the in¬ 
ference to be drawn from evidence of user. 

In the resolt, then all that is required 
now is a modification of the decree so far 
as it deals with the plaintiffs’ right of 
fishery: as the decree stands, that right 
is restricted to a greater extent than is 
necessary for the preservation of the rights 
of the villagers. 

Instead of the sentences in the Subordinate 
Judge’s decree which deal with this subject 
the decree will declare that the plaintiffs alone 
are entitled to take fish from the tank, but 
that right is to be exercised in such a way as 
not materially to affect the rights of the 
villagers in the water of the tank, as regards 
quautity or quality. Appeal No. 253 is dis¬ 
missed with costs; Appeal No. 246 is allowed 
to the extent indicated above; parties paying 
their own costs. 

Appeal No. 24*5 accepted. 

Appeal No. 253 dismtsied, 

(1) 12 41. 241; 16 I. A. 48. 

(2) 8 Ind. Cas. 114; 34 M. 323; 8 M. h. T.368; 
(1910) 41. W. N. 576. 
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BILAWAL V. CHOITKRAM. 


AMBA SAHAI V. BHAQWAN DIN. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 63 of 1910. 
September 26, 1912. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

BILAWAL SON OF ALI MAHOMED — 

Appellant 
versus 

CHOITHRAM son of HASSOMAL — 

Respondent. 

DekkhanAgricuUuristA' Relief Ar.t(X.VIlof \S79),sAO-A 
—Retrospective—'Agriculturists at date of 
meaning of—Applicability-Evidence -4cf (/o/18«2), 

«. 92-SaIe or mortgage—Seiyiratc unregistered agree- 
ment to convey not admissible in evidence. . 

Section lO-A of the Dekkhau .SgncuUunsta hehof 

Act is retrospective. , 

Pursumal Khushimal v. SadhumalKimatmal 1 InU. 
Gas. 935, 3 S. L. 11. 1; CtOjhiI Ghela v. Rajaram 13 Ind. 
Cas. 851; U Bom. L. R. U'- 36 B. 305, Referred to. 

But a person is not entitled to the benefit of that 
section unless ho was oarnin", at the tnno of tho 
transaction, his livelihood from agricvxlturo m a Dis¬ 
trict to which the Act applietl. 

A written agreement to re-convey immoveable pro- 
perty not being registered can only operate as a con¬ 
tract, and, in the absence of fraud, cannot bo admitted 
in evidence to prove a sale-deed to have been a mort- 

gage deed. 

Appeal from the deciaion of the District 

Judge, Hyderabad. 

Mr. Rirdaram Mewaram, for the Appellant. 
Mr. Wadhumal Oodharam, for the Reapoud- 

ent. , 

JUDGMENT.—The appellant sued to 

redeem the document, which they 
to be a mortgage, which is in form a deed of 
Bale. The appellant relied on an oral agree¬ 
ment and an unregistered written agreement 
to re-convey and claim also that he should have 
the benefit of section lO-A of the Deko.han 

Agriculturists’ Relief Act. 

Section lO-A is no, doubt, retrospective; 
Pursumal Khushimal v, Sadhumal Kimatmal 
(1) and Qopal Ghela v. Rajaram (2). 

But appellant is not entitled to the benefit 
of that section unless he was an agiicultu^rist 
at the time of the transaction, t.e., m 
The term agriculturist in the 

tion lO-A is defined in section 2 U) of the 

Act. The appellant must, therefore, have 
been earning his livelihood in 1895 from agri- 
culture in a district to which the Ac app le . 
But the Act was not applied to Sind at all 

(1) 1 Ind. Caa. 935; 3 S. L. R. 1. ^ „ oq. 

(2) 13 lad. Caa. 851; 14 Bom. L. R. 14; 36 B. 305. 


in 1895. The appellant, therefore, cannot 
invoke section 10-A. 

The case is. therefore, governed by section 
92 of the Indian Evidence Act and the 
decision of Balkishan v. Legge (3). The 
written agreement, if registered, might have 
operated to convert the transaction into a 
mortgage by conditional sale. But not being 
registered it can only operate as a contract, 
and in tiie absence of fraud neither this 
writing nor tlie parole agreement are ad¬ 
missible in evidence to defeat the sale-deed. 

\Ve confirm the decree of the lower Court 

and dismiss this appeal with costs. 

Appeal dismissed. 

(3) 19 A. 43t; A. W. N (1897) 109. 


ALLAHABAD HIGH COURT. 
Execution Second Civil Apc’eal No. 1461 

OF 1912. 

April 23, 1913. 

Present: —Mr. Justice Hafiaue. 

AMBA SAHAI— Jddomrnt-debtor— 

Appellant 

BHAGWAN DIN a::d others-Decuee- 

holders—Respondents. 

Ciuil Procedure Code (Act V of 1908), O, XXXIV, 

,. 10 _ yiortgagc decree— Cost oj the Appellate Court, 

whether recoverable personany frem judgment.debtor. 

In a mortgage suit, tho mortgagee obtained a doc- 
reo for foreclosure. One of tho defendants appealed 
to tho High Court whicli dismissed liis appeal and 
ordered as to costs: “Tho appellant aforesaid do pay 
'o tho respondents present aforesaid tho sum of 
K 3 88-4 the amount of costs incurred by tho latter in 

*^**ileiX"hat the costs of the High Court wore award¬ 
ed a^-ainst the appellant personally. 

Mnhunya Opi'i v. Ram Bahadur Singh, 15 Ind. Cas. 23; 

16 C. W. N. 731, referred to. 

Execution second appeal from the decision 
of the District Judge of Cawnpore, dated the 
27th of May 1912. 

:^Ir. Guhari Lai, for the Appellant. 

Mr. P<irmes/iit;c»r Vyal (for Mr. R. K, 
Malviya), tor the Respondents. 

JUDGMENT.—The dispute between the 
parties to this appeal relates to the mode of 
realization of costs. The respondents who 
were mortgagees obtained a decree for 
foreclosure from the Court of the District 
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Jadge of Cawnpore. The hrat Coart haying 
dismissed the claim, the decree was passed 
agTAinst the appsllant and liis minor son. 
The appellant alone had resisted the claim. 
He preferred an appeal to this Court and 
hig appeal wag dismissed with osts. The 
respondents, the decree-holders, sought to 
recover the costs awarded by this Court 
by proceeding against the property of the 
appellant other than that in respect of 
which the decree for foreclosure had baen 
passed. The appellant objected on the 
ground that the costs sought to be recovered 
formed part of the mortgage-money in respect 
of which the foreclosure decree was passed. 

The remedy of the decree-holder was to get 

the said costs included in the decree for 
foreclosure. He relied in support of his 
contention on tlie provisions of Order XXXIV' 
rule 10, of the Code of Civil Procedure. The 
learned Subordinate Judge did not yield to 
the objection of the judgment-debtor and 
granted execution as asked by the decree- 
holders. On appeal the order of the 
Subordinate Judge was upheld. The judg- 
ment-debtor has come up in second appeal to 
this Court. He repeats his objection here and 
refers to an unreported case of this Court i e 
Second Appeal No. S71 of Sakai 

V. Shambhn Nath) decided on 23th June 
1902. I do not think that the objection of the 
appellant is valid. As remarked by the 
learned Chief Justice of Bengal ‘Tn cases of 
this kind what we have to see is not what 
decree the Court ought to have passed, but 
what decree the Court has passed” Vide 
Mohunga Ojha v. Ram Bahadur Singh{\). \Yq 
have, therefore, to see in the present case not 
what decree should have been passed, or 
what the decree-holders should have dmie 
in obedience to the provisions of Order 

rule 10, but what was the decree 
as to costs passed by this Court. The 
decree runs thus “and it is further ordered 
that the appellant aforesaid do pay to the 
respondents present aforesaid the sum of 
Rs. 88-4 the amount of costs incurred by the 
latter in this Court.” It is clear from the 
language of this decree that the costs of 
this Court were awarded to the respondents 
against the appellant personally. The case 
relied upon by the appellant does not help 
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him for in that case the decree was 
construed to mean that costa were not 
recoverable from the judgment-debtor 

persotially. The appeal fails and is dis- 
missed with costs. 

Appeal disrrassed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 482 op 1908. 
December 7, 1912. 

Present-SW Arthur Reid, Kt., Chief Judge, 
and Justice Sir Frederick Robertson, Kt 
LABH SINGH and others—Plaintipfs— 

Appellants 

vetsus 

GURCHARAN SINGH and others_ 

Defendants — Respondents. 

AUcnahon hy ividow—IUndn law or custom ift in 

picoHr of daughter and her son-Khntri.s of Kauntrila 

n trajar Khan Tnhsilof P.atvnlpindi District-lncompe. 

Gnoj of revcr.aoners (o ohject^VaUe of the Punjab 
rnliay-i. ^ •' 

Kliatriesof Kauntrila in tho (lujar Khan Tahsil 
ol the Rawalpindi Districc follow Hindu Law and 
not agricultural custom in matters of alienation 
and inheritance, consequently, a gift by a widow 
t her husband s separate property in favour of her 
u-uightor and daughter’s son cannot bo questioned by 
reversioners. ’ ’ 

Singh Y, -^lehiab Binyh,>d\V. R. 189S and 

lori? c -Vurain ])as, 102 P. R. 1907; 78 P. W. R. 
1907, referred to. 

Que.stions of custom which arise in a case should be 

Ik flocjded upon the oridcnco* bat 

; conclocled on tho authority of anv luN 

• 4 rulingfs of tho Chief Court on similar points 

ins ances of great weight but are not conclusiro. 

Second appeal from the decree of the 

Rawalpindi Divison, dated 

e th March 1903, reversing that of the 

Subordinate Judge, Ist class, Rawalpindi. 

ft e the 7th January 1908, decreeing the 
claim. 


,, DP*. In this case the claim was by 
CO a eralg of a Khatri widow for a declara- 
lon that a gift of land and a house made by 

Ler to her daughter and her daughter’s son 

cou be inoperative on their reversionary 
rig ts. The first Court found that the case 
was not governed by the decision reported 
a3 Bura Mai v. Narain Dai (1) and that 

(1) 102 P. R. 1907; 78 P. TV. E. 1907. 


(1) ISInd Gas. 23; 10 C. W. N. 731. 
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by a family custom the plaintiffs have 
a superior right over the daughter and 
daughter’s son of the last male owner. 1 he 
grounds on which the drst Court took the 
case out of the operation of the general rule 
enumerated in Bura Malv.Narain Das tU 

(1) that when plaintiff’s uncle Arjan biugh 
died his property was taken by his brothers 
to the exclusion of his daughters; 

(2) that the daughter, Mtisd>nniat Lijwaoh, 
did not assert her claim when the plaintiffs 
on the previous occasions objected to the 
alienations by her mother. These grounds 
were not considered sufficient by the lower 
Appellate Court for dissenting from Bura Mai 
V. Narain Das (1) and consequently by 
accepting the defendants’ appeal it dismissed 
the plaintiff’s suit with costs throughout. 

Rai Sahib Pandit Shea Narain and Mr. 

Devi Dial, for the Appellants. ^ , r. 

Lala iiangam Lai and Bhagat Qobind Das, 

for the Respondents. i • • 

JUDGMEN L\—The question for decision 

in this appeal is whether the parties are to 

be governed by the provisions of the Hindu 

Law or by custom in respect of the point in 

dispute between them. 

Mr. Sheo Narain for the appellant attempt¬ 
ed to show that the question between the 
parties was res judicata by reason of certain 
previous cases between the plaintiff and the 
alienor, a widow. We have examined these 
caae.s and we Bud nothing in them to justify 
us in accepting Mr. Sheo Narain s canten- 
tiou in respect of which we did nob think it 
necessary to call upon the respondents for a 
reply. Previous litigation merely resulted in 
arrangements between the widow and certain 
reversioners and these could not be held to 
operate as \es judicata^ in the case before 
ns as regards the parties to this case. The 
learned Advocate for the appellaub admitted 
that in view of previous decisions of this 
Court the ouus of showing that the parties 
are governed by agrioaltural custom and not 
by their personal law, lay upon him, and 
he endeavoured to show by instances on the 
record and from instances recorded m previ¬ 
ous authorities that this onus had been dis- 

"^T^betarties are Khatris of Kauntrila and 
belong to a large village m the Gujar Khan 
Tahsil of the Rawalpindi District, situated 


within a few miles of the small town of Sukho 
to which latter place tlie parties belonged in 
the case dealt with in Kartar Singh v. Mehtab 

Singh {2). ... 

The principles to govern the enquiries in 

such cases are laid down in that indgmant, 
Kartar Singh v. 'Mehtab Singh (2), and in that 
case it was found that as to the matter then in 
dispute the parties who were Khains, as in 
this case, liad not been siiowii to be governed 
by custom, but must be held to be governed by 
Hindu Law. The matter was again fully 
discussed in tiie judgment in Bnra^ Mai v. 
Karain Das (1) in which case the parties were 
Khatris of the town of Rawalpindi. Rawal¬ 
pindi is a town of very modern growth and 
there is not much to distinguisli the Khatris 
of Rawalpindi town from those of the 
neighbouring villages. In that case in which 
instances from outside villages as well as 
from this town itself were considered, it was 
found that the parties were governed by 
Hindu Law, in regard to tho matter in dis¬ 
pute. We do not tliink that tlie learned 
Divisional Judge was precisely correct in 
saying that the c.ase is governed by Burn Mai 
V. Naraui Das (1) iiiasmiicli as tlie question 
in dispute was one which must always be put 
in issue and decided upon the evidence; rulings 
of this Court on similar point being instances 
of great weight but not conclusive. We 
agree, however, with the learned Divisional 
Judge after liearing arguments and examin¬ 
ing the instances which are cited in this record 
and those quoted in Bura Mai v. Karain Das 
(1) that the plaiutilT.s have failed to discharge 
the onus which lay upon them of proving 
that the parties to this suit in regard to the 
points in dispute are governed by custom 
and not by Hindu Law. The appeal, there¬ 
fore. fails and is dismissed with costs. 

Appeal dismissed. 

(2) 94 P. R-1803. 
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TENKANNA IYER t\ SECRETARY OF STATE. 

MADRAS HIGH COURT. 

First Ciyil Appeals Nos. 20 and 21 of 1911. 

March 5, 1913. 

Present:S'\r Arnold White, Kt., 

Chief JasHce, and Mr. Justice'Tyabii. 

VENKANNA IYER and others_ 

Appellants 

versus 

The secretary of STATE for INDIA 
JN council and another—Respondents 

Art (Hof 1864), s.v. 25, 26 
27, 44-AoOce to defnulter-Re<j>dntion XXi’' o/ 180 ^’ 

i--Order of procedure in respect oj moveable and i,n. 
moveable. 

While, C.J-Service of demand and attachment 
notices on a defaulter under Act II of 1864 can be 

mentioned in sections 25, 

modes not provide for alternativo 

To pet the benefit of the proviso to section 44 it 
mast bo shown that a lar-er portion of the land 'was 
sold than was snmc.ent to discliai-e the arrears. 

Sectmn 6 of Act 11 of 1864 is exhaustive: it is for the 
plaintiff to show that he can claim the benefit of a 

0 ^ 7802 !'^''''*' ^ hepulation XXr 

Section 44 of Act II of 1804 is onlv a 
permissive section. 

To bring his case under section 6 of the Act it is 

necessary for the defaulter to allege and pro;e that 

he holds a and. ^ 

Appeal against, the decree of the District 
21 ^^/ 1909 ^^^™' Original Suits Nos. 20and 

Mr. B. Narasimka Bao, for the Appellant. 

Mr. 0. F. Napier, for the Respondents. 

JUDGMENT. 

. been 

raised on behalf of the appellant, who is the 

plaintiff m the suit. Tlie first point is with 

reference to the notices in connection with the 

proceedings prior to the sale under Art IT 

of 1864. The method of service of demand 

notice in aach proceedings is prescribed by 

section 25 of the Act. That section pro- 

Tides, before a Collector, or other officer 

empowered by the Collector in that behalf 

proceeds to attach the land of a defaulter* 

or buildings thereon, he shall cause a written 

demand to be served upon the defaulter 

specifying the amount due, the estate or 

land in respect of which it is claimed” the 

name of the party in arrear. the batta due 

to the person who shall serve the demand 

and the time allowed for payment, which 

shall be fixed with reference to the distance 

from the land on which the arrear is due 
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to u,e place at which the money is to be 
paid; such demand shall be served by 
dehveriDff a copy to the defaulter, or to 
some adult male member of his familv at 

h.s usual place of abode, or to ht a^tr^Ifse^d 

soTe ’ no '’°py ‘hereof on 

some conspicuous part of the last known 

conspicuous part of 
ment Pie d f tached. The Govern- 

prov d^ f j r / ^aaclment 

service n 'ndependent methods of 

that h' ° 'a argued 

Code aoderthe 

mefhod of ‘‘"'1 ‘bat the 

™e «bould only 

be adopted if personal service is found 

- aareasonable 

. ‘■bat, if the 

legislature had intended to enact in the 

thev ^Td', 7®balf of the appellant, 

hey would have said so in express language 

whicrr ‘he Code of ^859 

which was in force when Act It of 1864 
3 passed, but I have no doubt it contained 

that rr' ‘a ‘bose 

that are now to be found in Order V. 

Trsoual ? aabsdtuted service’ where 

thTnTfh f 7® ‘’a and I 

the T 7 1 ,'’®®®'”^ ‘’’a of 1864 
the Legislature had intended to provide 

uefmis 7'®® 7^ ahaa'd °a‘y be 

brXeted" "th®®® ‘’®"°”®' aarvice could not 

It is not d- ’’a^a so enacted, 

it .8 not disputed here that a copy of the 

it “7 d '^®d ^7*®*^ ‘•'a and it 

on a coZ ‘ 'a situated 

fore Zr “’a ‘aad. There- 

deln7 iT 7® ®a^"'aa °f ‘be notice of 
serZeVs bL"^'’®®‘’®'-®'' ‘a bold that the 

ment I7h7f notice of attach- 

27of’the Act'^sfcHrn^o; 26 and 

words *V SO many 

ed bv shall be effect- 

cuons n f 'f ?L notice on some conspi- 

that th^n f 

which is j affixed on the chavady 

the land on a conspicuous part of 

that th: therefore, that the point 

of tho demand notice and 

the attachment notice was bad, fails. 

to thfTsri^**' with reference 

to tbe sale of the miitah. It was contend- 
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ed that the sale of a portion of the mittah 
would have been sufficient to satisfy the 
amount of arrears for which tlie sale took 
place. That matter is governed by section 
44. It says, “It shall be lawful for the 
Collector, or other officer empowered by 
the Collector in that behalf to sell the 
whole or any portion of the land of a 
defaulter in discharge of arrears of revenuf; 
provided always that, so far as may be 
practicable no larger section in tlie land 
shall be sold than may be sufficient to dis¬ 
charge the arrears with interest, and ex¬ 
penses of attachment, management and 
sale”. Here, the amount which was realised 
was not enough to satisfy the arieais. It 
has been urged before us that the property 
was purchased for a sum very considerably 
in excess of the amount realised at the sale. 
It is not suggested that there was anything 
in the nature of fraud or concealment in 
connection with the sale, and, in the 
absence of any evidence which could vitiate 
the sale itself; on the ground that an 
insufficient price was realised the plaintiff 
cannot claim the benefit of the proviso to 
section 44; before he can claim the bei.efit 
of that proviso, he must show that a larger 
portion of the land was sold than was 
sufficient to discharge the arrears. Here, 
we have the fact that (he amount realised 
although the whole w.ittah was .sold, was 
not sufficient to satisfy the arrears. 

The third point, which seems to me to 
be the only point of any sub.'tance, is that 
the sale is bad because the moveable pro¬ 
perty of the defaulter should have been 
sold before the land. As regards this, the 
learned Judgt- finds “i do not think it. is 
established that plaintiffs bad moveables 
sufficient to meet the demand (Rs. 1,037) 
and defendant’s sixth witness proves that 
some inquiry at least was made about move¬ 
ables”. For the purpose of the question of 
law which has been raised before us and for 
that purpose only, w'e assume tliat there 
were moveables. Then the question arises 
on that assumption ought we to hold that 
this sale was bad? Now, section 5 of the 
Act provides that, when revenue is in 
arrear the Collector may proceed to recover 
it by the sale of the defaulter’s moveable 
and immoveable property. Then section 6 
providfa that, if the defaulter holds under 
a $'inad, the mode of recovering the arreara 


shall be in accordance with the term of the 
sanad, and that, in the case of other default- 
eis, the Collector may, at his discretion, 
realise tlie arrears by the sale of either the 
moveable or immoveable property of the 
defaulter or botli. It seems to me that that 
section is exhau.stive m so far as it divides 
the defaulteis into tsvo classes, tu>., the 
defaulters who hold sannds and defaulters 
who do not liold saiiad<. If the defaulter 
ill the present case desires to rely upon the 
fact that he holds a sayiad and that the 
method of recovering the arrears which has 
been adopted by the C'olltctor in this case 
is not in accordance with the terms of the 
it is for* him to show that he holds 
the and that section 0 applies. We 

have been referred to section 7 of the He- 
gulation XXV of 1802. That .section comes 
after the section which provides that land¬ 
holders shall regularly pay the amount of 
permanent assessment fixed on their lands 
and where they fail, their property shall 
be answerable. Section 7 says: “Where such 
failure may occur, the personal pi-operty 
of the lanilliolders shall, in the first instance, 
be attached and ultimately their lands shall 
be liable to be sold and transferred from 
them for over, if luce.ssary, foi tlie payment 
of the public revenue”. It is argued on 
behalf of the appellant tliat that section 
applies and that the defaulter was en¬ 
titled to say that, although he had failed to 
pay the arrears his personal propt rty should 
in the first instance, be attached. I do not feel 
called upon to decide wl»ethet that section has 
been impliedly repealed by sec'ions 5 and 
(5 of the Act of 1F64. or, if it is held that it 
has not been repealed, what is the class of 
cases to vvhich section 7 of the Regulation 
XXV of 1802 applies. It has been suggested 
that the section of Act II of 1864 applies in 
the case of san'ids gi*anted in connection with 
the permanent settlement effected by the 
Regulation XXV of 1802 and that section 7 
of the Regulation applies to previously 
granted smads. I express no opinion with 
referejce to this. Hut it seems to me that, 
so far as this case i.s concerned, tiie right 
view is that section 6 of the Act should be 
treated as exhaustive and that it is for the 
plaintiff to show that he can claim the 
benefit of a s'lnad. I desire to express no 
opinion as to whethfr the plaintiff is or is 

Qot Ok $anu^*hoIder. All I hold in this case id 
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that it was for the plaintiff to show that he 
was a A'ana(f-holder, that in this case he 
failed to do so and that, in these circum¬ 
stances we ought not, as we have been asked 
to do. give him a farther opportunity of 
showing that he is a «luad-holder. The 
issue originally was “whether plaintiffs owned 
any moveable that could have been proceeded 
against for the recovery of the arrears.” 
The issue was amended on March 12, 1910, 
by the addition of words, “and if so, is the 
attachment of the mittok thereby rendered 
illegal.” Now, it seems to me that the 
object of the amendment was to raise the 
question whether in the view that the 
plaintiffs had moveables which could have 
been proceeded against, the attachment of 
the mittah was rendered illegal. That, I 
think, raises the question whether the de¬ 
faulter held under a sanad. The hearing 
took place some months after the issue had 
been framed. It seems to me that the 
plaintiff had abundant opportunity of procur¬ 
ing evidence that he was a ^unad-holder. The 
learned Judge, with reference to the question, 
says plaintiffs have admittedly int got 
sanads."' This, no doubt, is ambiguous. It 
may mean that the plaintiffs are not suri'id- 
holders, or it may mean that the plaintiffs 
have not put in evidence of sanads, if any ; 
what the actual admission was, I confess; 1 
do not know, as apparently there is no 
evidence of any express admission by the 
plaintiff. Butone thing is clear, that is that 
the plaintiff did not put in evidence of any 
sanad. He did not ask to be given an 
opportunity of so doing ; he did not suggest, 
in the course of his evidence, that he had a 
sanad. It was said that there was something 
in the nature of an admission by the 1st 
defendant that the plaintiff was a sinad- 
holder. It has been argued by the Govern¬ 
ment Pleader that no such admission was 
made and so far as the record goes, I can find 
no trace of such admission. I am of opinion 
that this suit fails and that the appeal 
ought to be dismissed with costs. The judg¬ 
ment in Appeal No. 21 of 1911 follows. 

Tyabii, J. — The plaintiff asks for a de¬ 
claration that the sale of the land referred 
to in the plaint was illegal and of no vali¬ 
dity. Three grounds are taken before us 
for establishing this claim. In the first 
place, it was argued that it was not neces¬ 
sary for Government to sell the whole of the 


land in question for the recovery of the 
arrears of revenue due in respect thereof, and 
that only a portion thereof should have 
been sold. This argument is based 
on section 44 of the Madras Revenue 
Recovery Act ( II of 1864). That 
section, however, is merely a permissive 
section, and it seems to me that a suflScient 
answer to this contention is furnished by the 
fact that even though the whole of the land 
iu question was put up for sale, the price 
realised was not enough to satisfy the 
whole of the arrears of revenue due thereon. 
The next point taken on behalf of the 
appellant was that the service of demand by 
the Collector was not made in a legal form 
under section 25 of the said Act. It seems 
to me that it is unnecessary for us to decide 
whether or not the mode of service adopted 
in this case was quite regular, for on the 
allegation contained in the plaint I am of 
opinion that the plaintiff must be considered 
to have accepted the service such as it was 
and that he cannot be heard to say that the 
mode of service was not legal and otherwise 
effectual. The question, therefore, does not 
arise, in my view of the c^se, whether the 
second sentence of section 25 of rhe said Act 
must be construed as contended for, by the 
appellant or as contended for by the res¬ 
pondent. The respondent contends that 
that sentence provides for five alternative 
modes of service, any of which may be elected 
VIZ , (1) by delivery of a copy of the notice of 
demand to the defaulter himself or (2) to a 
male adult member of his family or (3) to an 
authorized agent or (4) by the affixing a copy 
of the notice of demand on some conspicuous 
part of the land about to be attached. The 
argument on behalf of the appellant was that 
the said sentence, according to its true con¬ 
struction, falls under two main heads which 
are mutually exclusive, that under the first 
of these main heads, three of the five 
alternatives above referred to fall and the 
other two alternative fall nnder the second 


main head; that the first main head refers 
to cases where the residence of the defaulter 
IS known in which cironmstances the service 


may be effected in one of the following modes, 
vtz. by a copy of demand being delivered (*) 
as a first alternative to the defaulter himself 
or (iV) secondly to some adult male member 


of his family at his usual place of abode, or 
(iV») thirdly to his authorijed agent, and (2) 
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that the secood main heads of tlie sentence 
provides for two alternative modes of service 
where the residence of the defaulter is 
unknown; and in that case service is to be 
effected by affixing a copy of tlie notice of 
demand on some conspicuous part either (i) 
of his last known residence or (ii) of 
the land about to be attached. In favour 
of the construction of tliis sentence tluit is put 
forward by tlie appellant it lias been pointed 
out that the words “last known residence ’ do 
not exactly apply to cases where the residence 
of the defaulter at the time in question is 
known and that the way in which the sentence 
can be read so as to be most onsistent with 
itself and most in accoi dance with tlie 
usually accepted meaning of the terms in 
which it is concluded and especially with 
the usually accepted meaning of the words 

last known residence.” If the construction 
suggested by the appellant is accepted the 
sentence would read as follows: — 

“Such demand shall be served (1) [where 
the usual place of abode of the defaulter is 
known] by delivering a copy 

(a) to the defaulter, or 

(h) to some adult male member of his 
family at his usual place of abodt; or 
(c) to his authorised agent, 

or (2) 

where tlie usual place of abode of (be 
defaulter is not known] by affixing a copy 
thereof. 

(n) On some conspicuous part of the land 
about to be attached.” 

The words in square brackets are added by 
me to bring out the respective purposes to 
which the two main sub-divisoiis would he 
applicable, according to the contention of 
the appellant. As I have alreatly said, how- 
ever, it is unnecessary, in the view I take of 
the case, to express any opinion as regards 
the proper construction to be put upon this 
portion of section 25. 

The third point that was taken on behalf 
of the appellant was that the attachment is 
illegal because the moveable property of the 
plaintiff should have been proceeded against 
in the first instance, and that only in default 
of there being sufficient moveable property 
to satisfy the arrears of revenue could the 
^mraoveable property have been put up f»)r 


sale. This contention is based upon section 7 
otthe Madias PHimauent Settlement Regula¬ 
tion XXV of 1802, and wliat has to be 
determined in the first place iswliether the 
land in question is to be governed by that 
section or by section (3 of the Madras Revenue 
Recovery Act of 1864. It is argued on 
behalf of the appellant that tiiere is nothing 
to show that section 7 of Regulalion XXV 
of 1802 has been repealed. It might be a 
question, however to be considered whether 
section 6 of tlie ^Madras Revenue liecovery 
Act does not impliedly repeal section 7 of 
tlie Regulatioi ; for section 6 seems to provide 
only two mutually exclusive alternatives, tu., 
the case where there is a mnud and the case 
where there is not. In tlie next place, 
though section 7 of the Madras Permanent 
Settlement Regulation is an absolutely 
general section, uikI though, on a reference 
to section 3 of the same Regulation, it is 
found that it was assumed that every 
Ziu.iudnr or piopiietor of land shall be 
graiited asannd, yet whether or not section 6 
of tlie Act by implication repeals section 7 
of the Regulation, in either case it would 
appear that, after section 6 of the Madras 
Revenue Recovery Act was passed, there are 
in the eontemplation of the Legislature two 
classes of pn'piietors of land, viz , holders of 
sr.iinds and others tlian holders of sanads, and 
lienee it would seem to lie necessary for a 
defaulter, who alleges tliat he holds a snnid 
and on the strength of such allegations claims 
some relief, to prove his allegation. The 
defaulter in this case (who is the appellant) 
relied upon certain alleged admission on the 
part of the Ist respondent which, it was con¬ 
tended, showed that the defaulter was a 
sannd holder. As the learned Chief Justice 
has pointed out, there are no admissions 
sufficient to establish the fact that the 
defaulter is a 5'2na^i-holl^er. I mean there is 
nothing on the recoid of such a nature as to 
amount to any admission of the fact tliat the 
appellant is a ^uno^Miolder and there was 
sufficient time, after the question had been 
definitely raised in Court previous to the trial 
of the suit, for Die appelliiit to give satis, 
factory evidence of the alleged fact at the 
final hearing of the suit. Therefore, it seems 
to me that, for the purposes of the present 
proceedings it caiiuot be assumed that the 
appellant is a *vina /-holder, under section 6 
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of the Madras Revenue Recovery Act. If 
that is 80, then the mode of recoveriDg" the 
arrears of revenue adopted in the present 
case cannot be held to have been illegal. 
It would follow, therefore, that the appeal 
shonld be dismissed with costs. 

The judgment in Appeal No, 21 of 1911 

follows. 

Appeals dismissed. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 179 of 1911. 
January 29, 1913. 

Present: — Sir Basil Scott, Kt., Chief Jastios, 
and Justice Sir N. G. Chandavarkar, Kt, 

SHANKAR VrSHVANATH WAGE 

AND OTHERS—DEFENDANTS—APPELLANTS 

versus 

UMABAI SADASHIY WAGLE— 



ALLAHABAD HIGH COURT. 
('iviL Revision Petition No. 139 of 1912. 

February 21, 1913. 

Present:—Mr. Justice Banerji. 
GANGA CHARAN —Applicant 

lersws 


BADDEL AND ANOTHER— Opposite Party 

Ciiil Procedure Code (Act V of 190S>, ». Uo-R^'i 
sion—Wheteappeal lies. 


No revision lies whore an appeal is allowed. 

Civil revision against the order of the 

Munsif of Fetehpur, dated the 28th of August 
1912. 


Mr. Furushottam Vas Tnndan, for the 
Applicant, 


The Hon’ble Mr Qf.kul Frashad^ for the Op¬ 
posite Parly. 

JUDGMENT.—The preliminary objection 
raised on behalf of the opposite party, that 
an application for revision does not lie, must 
prevail. The suit out of which this appli¬ 
cation has arisen was Bled iu the Court of a 
Munsif and was a suit for a declaration of 
the plaintift’s right. That suit was dis- 
missed by the Munsif on the ground that 
it was not maiutainable in his Court, An 
appeal lay from the decision of the 
Munsif and the remedy of the applicant was 
an appeal. He cannot apply in revision in 
a case in which there was another remedy. 
I dismiss the application with costs. 


Plaintiff—Respondent. 

Civil Procedure Code (.4ct V of 1908), $. 60—fjwu* 
ranee policy—Wife named as beneficiary—Attachment 
in execution of decree against assured's assets — Trans^ 
fer of Property Act (IV of 1882), s. ISO-Trusts Act (II 
oflSS2J, s. 5 —Married Women's Property Act (III of 
1874), s. 6 inapplicable to Hindus —Contract Act (IX 

of 1872^, s. 2 (i)- Suif by person not party to con* 
tract. 

A. had effected a policy of insurance upon his own 
life for the benefit of his w’ifo. The Insurance Com¬ 
pany had promised, on proof of the death of the as¬ 
sured, to pay the policy monies to the trustee or 
trustees who might be appointed by the assured by 
separate writing and in default to the beneficiary, his 
widow. A. died without appointing any trustee or 
making an assignment of the policy in writing. His 
creditors sought to attach the policy in execution of 
their decrees against .4.'s estate: 

Held, (1) that the policy, on ^.’s death, formed part 
of bis estate, the right of action against the company 
being in his executors or other representatives un¬ 
trammelled by any trust in favour of his wife; 

(2) that A. could divest himself of his beneficial 
interest under the policy onl> by assignment in 
writing as provided by section 130 of the Transfer of 
Property Act, or by signed declaration of trust as 
provided by section 5 of the Trusts Act. 

Bhikjiy. Dattatraya, 2 Bom. L. R. 889,'not followed. 

Act III of 1874 does not apply to Ilindiis so a 
Hindu wife cannot claim the benefit of its provisions. 

There is nothing in the Contract Act to show an 
intention that a person not a party to the contract 
can sue on it. So far as it goes, section 2 (i) is an 
indication to the contrary. 

First appeal from the decision of the first 
claa.s Subordinate Judge at Balgaum, in Suit 
No. 584 of 1910. 

Mr. S‘ S. Patlkar^ for the Appellants. 

Mr. Nilkanth Atmaram, {or the Respondent. 


Application dismissed. JUDGMENT—The defendants are judg- 

ment-creditors of Sadashiv Nilkanth, the 
deceased husband of the plaintiff. In exe¬ 
cution of their decree they attached a policy 
of insurance effected by the deceased upon 
his owQ life. The policy was expressed to 
be for the benefit of his wife, and the plaint¬ 
iff, therefore, applied to raise the attachment. 
Her application being rejected she filed thi? 
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saifc for a declaration that the policy is not 
liable to attachment in exeontiou of the de¬ 
fendants’ decree. 

The policy is attachable if it falls within 
the description contained in section 60 of the 
Civil Procedure Code as “a security for 
money or other saleable property belon^iuQ: 
to the judgment-debtor over which he had a 
disposing power which lie might exercise for 
his own benefit”. The policy is a contract 
between the deceased and the Insurance 
Company expressed to be for the benefit of 
the wife of the assured whereby the Company 
promise on proof of the death of the assured 
to pay the policy monies to the trustee or 
trustees who may be appointed by the 
assured by separate writing and in default 
of trustees to the beneficiary (t e., the widow 
of the assured) and if the beneficiary be dead 
to the assured’s heirs, executors, adminis¬ 
trators or assigns. Unless and until trustees 
should be appointed on behalf of the wife it 
was in the power of the assured at any time 
to put an end to the contract by ceasing to 
pay the premia or otherwise to defeat the 
expectation of his wife by assigning the 
policy to a creditor. He could divest himself 
of his beneficial interest under the policy only 
by assignment in writing as provided by 
section 130 of the Transfer of Property Act 
or by Signed declaration of trust as provided 
by section 5 of the Trusts Act. He adopted 
neither coarse. The policy on his death, 
therefore, formed part of hia estate, the right 
of action against the Company being in his 
executors or other representatives untrammel¬ 
led by any trust in favour of liis wife. See 
Olenver v. Mutual Ueserve Fund Life 
ntion (1). This distinguishes the case from 
In re Ilavell, Murray v. Flavell (2). We 
were asked to adopt the view taken by a 
Bench of this Court in Bhikaji v. Dattatraya 
(3) that the policy was given in effect to 
the wife subject to the condition that 
she should survive the donor. In that 
case the rights of creditors of the assured 
did not cime under consideration nor do 
the provisions of Chapters VII and VTII 
of the Transfer of Property Act appear 
to have been brought to the notice of the 

Court. We cannot, therefore, regard it as 

(1) (1892) 1 Q. B. 147; 61 L. J. Q. B. 128; 66 L. T. 
220; 40 \V. H. 230; 56 J. P. 180. 

(2) (1883) 25 Oh. D. 89; 63 L, J. Ch. 185; 32 W. R. 

102 . 

(3) 2 Bom. L. B. 888. 


any authority upon the point which we have 
to decide. 

It was in order to confer upon wives 
claiming under such policies the position of 
cestuis qtie trustent that the Married Women’s 
Property Act, 1870, section 10, was enacted 
which in India is re-produced in section 6 of 
Act III of 1874. In Holt v. Everall (4) 
Lord Justice Mellish said:—''Supposing that 
before the Act a married man had effected 
a policy on his own life, it might be doubtful 
whether, before the Act, a simple declaration 
on the face of the policy that it was for the 
benefit of his wife and for his children, would 
have been sufficient to make a trust for the 
wife and children”. It appears from Banyan 
on Insurance (page 463) that before 1870 
the difficulty was sometime overcome by 
getting the Insurance Company to declare 
themselves trustees for the wife. This, 
however, has not been done in the present 
case, indeed the Company stipulate by the 
policy that it shall have no concern with or 
be responsible for the validity or proper 
execution of any trusts to which the sum 
payable may bo subject; and as the Act 
of 1874 does not apply to Hindus, the 
plaintiff cannot claim the benefit of its pro¬ 
visions. 

It was, however, argued that as under 
section 2 clause (d) of the Contract Act the 
consideration might be provided by some 
other person, the plaintiff oould sue on a 
policy the consideration for which was 
provided by her husband. There is, however, 
nothing in the present case to show that the 
plaintiff was either the promisor or the 
promisee and, therefore, a party to the agree¬ 
ment. There is nothing in the Act to show 
an intention that a person not a party to the 
oontract can sue on it. So far as it goes 
section 2 (t) is an indication to the 

contrary. In Samuel Pillai v. Ananthanatha 
Pillai (5), relied for the plaintiff, the contract 
was between the plaintiff and the defendant 
though a third party supplied the consMora- 
tioB. In Ohinnaya Bau v. Ramaya (6) there 
was also a direct agreement between the 
plaintiff and the defendants. 

(4) (1876) 2 Ch. D. 2G6 at p. 275; 45 L. J. Ob. iSSj 
34 L. T. 699; 24 W. R. 471. 

(6) 6 M. 351. 

(6) 4 M. 137. 
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DURQA V. TOTl BAM. 

For the above reasons, we reverse the 
decree of the lower Court and dismiss the 
suit with costs throughout on the plaintiff. 

Decree reversed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Revision Application No. 11 op 1912. 

August 28,1912. 

PreigM/:—Pandit Kanhaiya Lai, A. J. C. 

DURG A—Defendant—Applicant 

versus 

TOTA RAM, DEAD AND AFTER HIS DEATH 

Musammat CHHUTKl— Plaintiff- 

Respondent. 

Simple money.hond-Right to sue in default of any oi 
the condxtions in the bond. ^ ^ 

Whereasimple money-bondprovided thattbe monev 
shall bo re.paid with interest within three years 
the interest should bo paid monthly, that if default 
was made m the payment of interest for six months 
the creditor would be at liberty to realize the princi¬ 
pal and interest due on the bond without waitin? for 
the expiry of the said term or after the expiry of the 
aaid term, whichever he thought proper: 

Held, that, as the bond in suit gave the plaintiff an 
option in express terms to wait till the erpirv of the 
term originally flxed for re-paymont, whether the 
interest for the first six months was paid, or not, the 
plaintiff s claim could not be regarded as barred bv 
time because he chose to stick to the longer term 

Sheo ^araln v. Ram Din, 11 Ind. Cas. 526- 14 O P 
}29i Reeves V. Butcher, (1891) 2 Q. B. D 509- 60 l' 
J. Q. B 619, 65 B. T. 329; 39 ^V. r:' 626. distfogiished; 

Application for revision against the decree 
of the Judge of Court of Small Causes 
Lucknow City, dated 8th May 1912. ’ 

Babu Lachman Das, for the Applicant 

Mr. Daya Eishen Seth, for the Opposite 
Party. 

JUDGMENT.—This was a suit for the 
recovery of money due on a bond executed 
by Durga, the defendant, in favour of 
Tota Ram, the plaintiff, on the 28th 
November 1907. The bond in question 
provided that the money shall be re*paid 
■with simple interest thereon at Ra. 2 
per cent, per mensem within three years - 
that intoroSt aiiSjl.be paid monthly, and that 
if default was made iJi the payment of interest 
for six months, the ’creditor wonid be at 
liberty to realise the Principal and interest 
dne on the said bond,' without waiting for 

the expiry of the said teror after the expiry 
9f the aaid term, whi^^bever he thought 


proper. The plaintiff alleged that the 
defendant paid Rs. 8 in part payment of 
the interest due for the first six months. 

The Court below decreed the claim. In 
revision it is contended, on behalf of 
the defendant, on the strength of the 
decisions in Beeves v. Butcher (1) and 
Sheo Narain v. Ram Din (2), that the 
cause of action accrued to the plaintiff on 
non-payment of interest due for the first 
six months and that the claim was, there* 
fore, barred by limitation. 

The suit was filed on the 4th April 1912, 
The bond was unregistered. If the cause 
of action accrued to the plaintiff on the 
28th May 1908, when the interest for the 
first six months fell due and was not 
waived awaiting the expiry of the longer 
term allowed by the bond, the claim was 
ceitainly barred by time. Bat the bond in 
suit specifically stated that if interest was 
not paid for the first six months, the 
plaintiff could either sue for the recovery 
of the whole money due on the bond at 
once without waiting for the expiry of 
the term or might do so after the expiry 
of the said term, if the latter course 
appeared to him to be proper. The bond 
in suit clearly gave the plaintiff an option 
in express terms to wait till the expiry of 
the term originally fixed for the re-payment, 
whether the interest for the first six months 
was paid or not. The plaintiff chose to 
stick to the longer term and his claim 
cannot, therefore, be regarded as barred 
by time. 

The decision in Sheo Narain v. Ram Dm 
(2) does not apply because that was a 
case of an instalment bond governed by 
Article 75 of the Limitation Act, The 
decision in Reeves v. Butcher (1) might 
have applied, had the bond in suit not 
expressly permitted the plaintiff to wait 
till the expiry of the original term, whether 
the interest for the first months was 
paid or not. 

Id Ball v, Stowell (3) certain debtors 
executed a bond agreeing to re-pay the 
amount secured by the same within three 

(1) (1891) 2 g. B. D. 509; 60 L. J. Q. B.I619;:65,L. 

T. 329; 39 W. R. 423. 

(2) 11 Ind. Caa. 526; 14 0. C. 129. 

(3) 2 A. 322. 


Vol. XIX] 


INDIAN OASES. 


730 


JESA RAM V. CHINKA RAM. 

years from the date of the bond and 
covenanting to pay every half-year interest 
on the same and also to pay the premia on 
certain policies of insurance made over to 
the plaintiff by way of collateral security. 
In the event of the failure in payment on the 
due date of interest and premia, the obligors 
made themselves liable to pay the full 
amount of the bond debt. The bond further 
provided that it shall be optional with the 
obligee to claim and, if neceesary, to sue for 
the full amount of the bond on the failure 
of any one or more stipulated payments, on 
the full expiry of the period of three years. 
Stuart, C. J., and Spankie, J,, held that 
the bond was not an instalment bond 
and, therefore, Article 75, Schedule II, of 
the Limitation Act was inapplicable. 

In Narotn bahu v. Qouri Persad (4) 
where a bond provided that interest shall 
be paid monthly and that the principal 
ihall become due within six months from 
the date of its execution and further 
provided that, if the interest was not 
paid according to the terms of the bond, 
the creditor shall be at liberty to realize 
the principal and interest in any manner 
he might choose without waiting for the 
expiry of the terra of six months original¬ 
ly fixed, it was held, that a suit on the 
bond brought within three years from the 
date specihed tlierein fjr payment was gov¬ 
erned by Article 65 of Act IX of 1871 aud was 
not barred by time. The same principle 
was recognised in Rar Narain v. Beni Pershad 
(5). In Perumal Ayyan v. Ahigirisami 
Bhagat^athar (6), Sir Arthur Collins, C. J., 
and Benson, J., held that, when a hypothe¬ 
cation bond provided for the payment of a 
certain sum on a certain date with interest 
in the meantime payable monthly, and sti¬ 
pulated that in case of default in payment of 
interest, the principal and interest shall 
become payable at once on demand, a suit 
for the money due on that bond was 
governed by Article 132 of the Limitation 
Act. There was, however, no covenant in 
that hypothecation bond expressly permit¬ 
ting the creditor to wait for the expiry of 
the longer term or to sue before its expiry 
as he thought proper. Where such a con- 

4) 6 0.21. 

6) 8 0. C. 77. 

(«) 20 M. 245; 7 M. L. J. 222. 


dition exists, the question is not one of 
waiver but of a pure contract and the creditor 
is entitled to adopt either of the two alter¬ 
natives expressly contemplated by the bond, 
Article 65 or 80 of the Limitation Act 
applies to such cases, aud the debtor has 
no right to compel the creditor to stick 
to the shorter term. The claim was, 
therefore, within time. 

The application for revision fails and is 
dismissed with costs. 

Application d\§miiHd. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 595 or 1911. 

August 1, 1912. 

Present: —Mr. Justice Rattigan. 

JESA RAM— Defendant—Appellimt 

versus 

CHINRA MAL and others—Plaintiffs 

—Respondents. 

Custom—Pre-emption—Multan Tahtil—Transfer of 
adhlapi tenure. 

The custom of pre-emption exists in Uauza Fajja, 
Tahsil .Multan, in respect of a transfer of land upon 
wliat is known as an adhlapi tenure. 

Second appeal from the order of the Di¬ 
visional Judge, Multan Division, dated 6th 
March 1911, con6rming that of the District 
Judge, Multan, dated 23th April 1910, dec¬ 
reeing plaintiff's claim. 

Mr. Vaughan, (for Mr. Oertel), for the Ap¬ 
pellant. 

Mr. Dalip Singh, for the Respondents. 

JUDGMENT.—The sole question is whe¬ 
ther the custom of pre-emption exists in 
Monza Pajja, Tahsil Multan, in respect of a 
transfer of laud upon what is known as an 
adhlapi tenure. That the right is not recognis¬ 
ed by custom in the Shujabad Tahsil of the 
Multan District is clear from the judgment 
of the Division Bench in Civil Appeal 
No. 885 of 1903, but that it is fully recoguized 
by the custom of the Multan Tahsil is es¬ 
tablished by Mtdchani v. Ma-nsa Ram (13, an 
authority which was cited with approval in 
the unreported judgment above referred to. 
In view of these authorities the present 
appeal must fail. I accordingly dismiss it 
with costs. 


(1) 167 P. R. 1883. 


Appeal diemiesed, 
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1898 leaviug the plaintiffs, who were then 
minors, his sons, that Sabraya Chefty died 


Present: —Mr. Justice Wallis. 

MULLANGl VENKATARANGAM 

CHETTY AND ANOTHER—PLAINTIFFS 

V6TS 

M, VENKATASUBBAMMAH and others— 

Defendants. 

Adoption—Evidence oj adoption—Recitals in deeds— 
Evidence .-Irf ([ o/ 1872:, ss. 32 (5) and (6), 50 Civil 
Procedure Code {Act V of 1903),?. 92—Suit to remove a 
trustee—Suit to enforce private rights. 

Where the fact to be proved was an adoption alleged 

to have'taken place about 40 years ago, the adopted 

son being dead; 

Held, that under section 50 of the Evidence Act, 
evidence of enjoyment of the properties of the adopt¬ 
ive father by the alleged adopted son and evidence 
of acquiescence of such enjoyment by persons who but 
forth© adoption would have been entitled to posses- 
eion of such properties is admissible to prove the 
adoption; 

Helil, also, that recitals in sale-deeds and mortgage- 
deeds by the adopted son and in his Will, in which\e 
described himself as such adopted son were admissible 
under section 32 (5) and (6) of the Evidence Act. 

Illustration (k) to section 32 shows that the 
relationship which may be proved by the statement 
of a deceased person may be relationship of the 
person making the statement. 

A Hindu widow who was the holder of a hereditary 
office of trustee of a public charity having alienated 
the office, the next reversioner contended that by 
reason of tho said alienation the office had become 
vacant and that he was entitled to immediate posses¬ 
sion: 

Held, that the effect of tho alienation was not to 
determine the estate of the trustee and let in the next 
reversioner, but that such an illegality was a n-ood 
ground for removal of the trustee in a proper suTt. 

PydigantamJagannadha Roiv v. Rama Doss Patnaik 
28 SI. 197 at p. 200, explained. * 

Held, also, that the next reversioner was entitled to 
have the widow removed from the office of trustee 
and that section 02 (.2), Civil Procedure Code, was 
no bar to tho suit. 

The scope of section 92 (2) is to protect the right 
of the public and it is not aimed at the infringement 
of private rights and should not, if possible, be so 
construed as to deprive individuals whoso rights have 
been infringed of their remedy. 

FACTS.—The plaintiffs claim that the suit 
properties were set apart by their ancestors 
about the year 1815 for the performance of 
certain Utsavams in connection with the 
shrine of Sri Gajendravarada Swami, located 
in Sri Parthaearathy Swami Koil, Triplicane. 
Madras. They state that their father 
Mullangi Venganna Chetty and the Ist de¬ 
fendant’s husband were jointly conducting 
tb? charities, that Venganna Chetty died in 


in the year 1899 and that the let defendant, 
his widow on the 12th December 1900 
assigned the office and the properties belong¬ 
ing thereto by a deed bearing that date in 
favour of defendants Nos. 2 and 3. The 
plaintiffs claim that the office is hereditary in 
their family and in that Subraya Chetty and 
after his death his widow the Ist defendant 
conducted the charities on bis or on her behalf 
and on behalf of the plaintiffs who were then 
minors. The plaintiffs state that the alienation 
by the Ist defendant of her office as joint 
trustee is invalid, cannot affect their rights as 
joint trustees and confers no rights on defend¬ 
ants Nos. 2 and 3. They claim that by reason 
of the said alienation, she has forfeited her 
right to the office and has rendered herself 
liable to be removed from the same. They 
further claim in the alternative that in the 
event of the Court finding that the said 
Sabraya Chetty was the sole trustee, they, 
as his nearest reversioners, are entitled to 
claim that office at once. They state that in 
any event the alienation cannot confer upon 
defendants Nos. 2 and 3 any title beyond a 
right to the life-interest of the Ist defendant. 
The plaintiffs pray for judgment declaring that 
they are the present trustees and are entitled 
to the present possession of the properties, 
and that the alienation is void. They also 
pray for a declaration that (if the Court 
finds they are not entitled to the office on 
the ground that their father was a joint 
trustee) they are the nearest reversioners of 
Subraya Chetty and that by reason of the 
alienation they have become entitled to the 
present enjoyment of the office. 

The plaintiffs ask that if necessary the 
Ist defendant should be removed from her 
office as trustee, for possession and accounts. 

The defendants in their written statement 
deny that the properties were set apart by 
the ancestors of the plaintiffs, that the office 
is hereditary in the family of the plaintiffs, 
that the plaintiffs are the nearest rever¬ 
sioners of Subraya Chetty, or that the:r 
father is a joint trustee with Sabraya Chetty. 
The following issues were raised:— 

1. Are plaintiffs the nearest reversioners 
of Sabraya Chetty deceased? 

2. Were the suit properties dedicated to 
charity by the plaintiffs’ ancestors? 
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3. Was the rnaiiagement of the charities 
vested in the plaintiffs’ family, and are the 
plaintiffs now entitled thereto? 

■4-. Is the suit barred by limitation? 

5. Is the alienation of tlie suit otlice by the 
Ist defendant valid and binding? 

6 . Have the plaintiffs any cause of 
action? 

7. To what relief are plaintiffs entitled? 

The suit was Bled within 12 years from 

the date of alienation. 

At the hearing the plaintiffs did not press 
their claim that their father was a joint 
trustee with Subraya Chetty. They urged 
that they were the nearest reversioners of 
Subraya Chetty and they were entitled to 
complete relief. They were not able to 
trace descent of Subraya Chetty and them¬ 
selves to a common ancestor. They filed 
the deed of alienation executed by the 1st 
defendant whicli contained a recital to the 
following effect: — 

The properties were set apart for chari¬ 
ties by the ancestors of Subraya Chetty. 
His great-grandfather, afterwards his grand¬ 
father and then his father managed the 
trust. After his father’s death while Sub- 
baraynlu Chetty was a minor, a member of the 
family Venkatarangam administered it for 
some time. After Venkatarangam, his widow 
Annapoornamma managed it. The latter 
handed back the charity to Subraya Chetty.’* 

The plaintiffs contended that tln.s wa.s an ad¬ 
mission binding on defendants Nos.2 and 3 that 
Venkatarngam was a dai/idi of Subbarayulu 
Chetty. His widow Annaponrnamraal adopted 
V euganna their father. Tliis adoption was 
denied by the defendants. On behalf of the 
plaintiffs several .sale-deeds and mortgage 
deeds were put in wherein Venganna was des¬ 
cribed as adopted son of Venkatarangam. A 
Will of Venganna was also put in containing 
a similar recital. Collector’s certificates were 
also filed containing similar statements. 
Under section 32 (5) and (6) of the Evidence 
Act it was contended that these statements 
were evidence of the relationship alleged. It 
was next contended that Venganna disposed 
of several properties which admittedly 
belonged to Venkatarangam. The sale and 
mortgage-deeds that were put in related to 
Buoh properties ; on behalf of the plaintiffs 
it was argued that if the adoption was not 
true these properties would have been claimed 


by tlie reversioners of Annapoornamma 
among whom would be Subarayulu Chetty 
and tljat this long acquiescence by them in 
the dealing.s with these properties by 
Venganna afforded evidence of the rela- 
tionsliip alleged, under section 50 of the 
Evidence Act. 

The several other contentions raised for 
the plaintiffs and the defendants are dealt 
with fully in the judgment. 

Messrs. Venkatasnbba Jiao and Radha^ 
krishnaiya, for the Plaintiffs. 

Messrs. 0. P. liamoswamy Aiyar and (7. 
Krishnasw uny Aiyar, for the Oofendants. 

JUDGMENT.—This is a suit brought by 
the next reversioners of the deceased Suba* 
raya Chetty, who died in 1899, against his 
widow Mullangi Verjkatasubbammah, who on 
his death became trustee for her life in 
succession to liira of the charity which is the 
subject of this suit. On the 12th December 
1900, finding according to her evidence, that 
she was old and unable to manage the 
charity and that the reversioner, Thambu 
Chetty, was also old and infirm and left her 
to do what she liked with it, she alienated it 
to the 2ud and 3rd defendants who were 
maternal relations of her husband. The 
plaintiffs claim that they are the next 
reversioner.s and that this alienation of the 
trust was illegal, and they ask for a declara¬ 
tion that they are the present trustees of the 
endowment referred to and entitled to 
possession of the bazaars and to conduct the 
chaiities specified in the schedule, that the 
alienation may be declared void and that they 
may be declared to be the nearest reversioners 
and to have become entitled to the present 
enjoyment of the office by reason of the 
alienation and that, if necessary, the defend¬ 
ant may be removed from her office as 
trustee of the endowment. 

Now it is not denied on the part of the 
defendants—it could not be denied, that the 
widow has no power to alienate the trustee¬ 
ship; tlieir main defence rests upon this that 
the plaintiffs are not the next reversioners of 
the Ist defendant’s husband and have no 
rights in tbs matter. The plaintiffs are the 
sons—it his not been seriously disputed—of 
one Muliiigi Venkanna who according to 
theit cas was the adopted son of Mullangi 
Venkatarangam, adopted by his wife Anna- 
poornamxa after his death. Iq the very 
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deed of release, Exhibit A, by the 1st defend¬ 
ant to the 2[id and 3rd defendants, it is 
recited that this Mullangi Venkatarangain 
was a close relation of the 1 st defendant’s 
husband, Mullangi Subaraya Chetty, and 
for some years had managed the charity 
during h,s life-time and that his widoiy, 
under his directions, had handed it over 
after his death, to Subaraya Chetty who had 
then become of age to manage it himself. In 
Tiew of this and other evidence in the it 
IS not now disputed by the defendants that 
this Venkatarangain was a dayadi of the 
Ist defendants husband and the only ques- 
tion that remains as to the pedigree is whe- 
there it has been proved that the plaintiff's 
^ther Venkanna was the adopted son of 
Venkatarangam. Now the alleged adoption 

must have taken place, if it took place at all 
a very long time ago, as yenkatarangam 
would appear to have died about the year 

13b2 at least It 18 so stated in a plaint hied 

by the defendant—and only one old lady has 
been called to speak to it and she gives, as 
might be expected, a very confused account, 
at any rate, as to the date. But there is a strong 
body of documentary evidence and evidence 
of conduct going to establish the adoption. 

though It IS proved that there were in exist¬ 
ence two dayadis of the deceased Venkataran¬ 
gam one Thambu Chetty and 1st defendant’s 
husband Subarayulu, yet it is most clearly 

proved that even after death of Annapoorni 
the properties of the deceased Venkataran- 
gam were enjoyed by this man Venkanna 
who always described himself Mullangi 
Venkanna as his son; and that this enjoy, 
ment which was known to the reversioners 
was acquiesced in by them and no claim was 
ever pat forward on their behalf. A rather 
weak suggestion was made by one of the 
witnesses that the Ist defendant’s husband 
who was a Sub-Registrar was a man of too 

much dignity to assert any title to these 
properties, but I think that may be dis¬ 
regarded ; and it certainly cannot apply to 
the other dayadi Thambu Chetty. Now 
under section 50 of the Evidence Aot I think 
that the conduct of all parties is very strong 
evidence that there really was an adoption, 
ihen there IS important docnmentary evi- 
dence contained in sale-deeds and mortgages 
by the deceased Venkanna and in his Will in 
which be describes himself as the adopted 
•on of venkatarangam. 


This evidence has been tendered and 
admitted under sub-section 5 of section 32 of 
the Evidence Act which says that “when the 
statement relates to the existence of any 
relationship by blocd, marriage or adoption 
between persons as to who.se relationship by 
blood, marriage or adoption the person mak* 
ing the statement had special means of 
knowledge, and when the statement was made 
before the question in dispute was raised," it 
is admissible. Mr. Kristnaswami sought to 
argue that though Venkanna must have had 
special means of knowledge whether he was 
adopted or not, his statement was inadmissible 
because it related to his own relationsliip. 
therefore what his contention came to is 
this that he wished to read the section thus: 

When the statement relates to the existence 
of any relationship by blood, marriage or 
adoption between persons other than the 
person making the statement." Not only are 
those words not there and, therefore, there is 
no justification for inserting them, but such 
a construction of the section would make 
illustration (t) wrong; because illustration 
(t) says where the question is whether A., 
who is dead, was father of B. a statement 
by A. that B. was his son is a relevant fact" 
and if a statement by the father that B. was 
his son is a relevant fact, I cannot see why 
a statement by B, that A. was his father 
flhould not equally be a relevant fact; and 
I am not satisBed that there is any English 
authority to the contrary, if that were 
material. It seems to me that on the plain 
wording of the section this evidence is 
admissible. Then it comes to this, this man 
Venkanna not only inherited the property 
of Venkatarangam without objection bat 
also disposed of it in these various docu¬ 
ments which have been pat in. And then 
we have his Will in which he described 
himself as the adopted son of Venkatarangam, 
and as showing his connection and his 
relations with the husband of the Ist defend¬ 
ant, there is this very noteworthy cir¬ 
cumstance that he made Subbarayulu his 
executor, and provided that if Subbarayulu 
decided to adopt one of his sons no objection 
was to be raised to such adoption. There 
18 absolutely no reason for supposiug that 
that Will was not made bona fide and did 
not represent the real state of the relations 
existing between the parties. 

For the defence we have only had som 
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exceeding!}' unsatisfactory and mostly in¬ 
terested evidence. Tiie first witness, how¬ 
ever, for the defence, who was called to 
speak to the granting, or non-granting of 
certain temple lionours to the plaintiffs and 
their father stated tliat Venkanna and tlio 
plaintiffs were recognised as dauadis; in 
cross-examination he stated that Venkanna 
was the lat defendant’s husband’s duya'li. 
And tlie 2nd witness, tlie 1st defendant who 
made the alienation in favour of tlie 2nd 
and 3rd defendants and is interested in 
supporting it, in her examination in chief, 
only went so far as to say ”1 am nob aware 
whether Venkatarangam had adopted Veu- 
kanua” and she had to admit that she knew, 
but said that she d:d not know if the 
plaintiffs were sous of Venkanna. This 
evidence seems to me exceedingly unreliable. 
Venkanna, she says, used to go to her 
house and there were disputes; '‘he used to 
say ^ we are dayadis-' my husband used to 
«ay you are not bljod relations, you are not 
our dayddis' ” I have no hesitation what¬ 
ever in disbelieving this evidence. It 
appears further both from her evidence and 
that of the 3rd defendant that, when as 
Venkatarangam’s widow she sold a house 
which formed part of her husband’s estate, 
she and the purchasers considered it nece.s* 
sary to take a release from the plaintiffs in 
which their present claims are clearly stated 
by them, and to pay them ils. 1,200 in 
consideration of their giving up all objections 
to her alienations. The plaintiffs appear to 
he now in poor circumstances owing to the 
alienations made by their father, but it 
certainly seems to me a very strong cir¬ 
cumstance in support of their case that this 
release should have been taken. The evi¬ 
dence of the 3rd defendant did not impress 
me as satisfactory. He did not admit that 
he actually took the plaintiffs to Mr. 
Venkatasubba Row to give instructions for 
the preparation of the plaint, but be admits 
that he went there and that he gave instruc¬ 
tions as to the wliole of tlie pedigree except 
the adoption. As against his evidence here 
I set his conduct in insisting on getting a 
release from the plaintiffs when he became 
one of the purchasers of the property I have 
mentioned. The only documentary evidence 
relied on, on the other aide, is a plaint which 
was filed in 1873 by another dnyadi against 
Subbarayulu the lab defendant’s husband 


and Annapoornammal. It complains that 
certain property belonging to that branch 
had been looked after by Annapoornarn’s 
husband N'enkatarangarn during his life¬ 
time and had afterwards been looked after 
by the Ist defendant’s husband Subaraya 
Chetty during the life-time of the widow of 
the last owner, and tliat, on her death, 
feubaraya Chetty was appropriating the 
rents and profits to himself, and tliat he and 
Annapoornam—BO it is alleged —were seeking 
to have the property registered in their o.vn 
names. All that appears with regard to this 
suit is that five yeai’s afterwards in 1878 
it was dismissed for want of pro.secution. It 
does not even appear that any pleadings 
were evei' filed on the other side, or even 
that the parties were served, except in so 
far as a Vakil appeared for them on tho 
occasion when the suit was dismissed. Ido 
not think that any reliance whatever is to 
be placed upon what is asserted or omitted 
in a plaint of that character and it is, of 
course, possible that the plaintiff in that suit 
may have been interested in ignoring or 
denying theadopti'^n now in question. 

On the whole I have come to the conolu* 
sion that the plaintiffs have made out their 
case. It is true that there is no satisfactory 
evidence, on which I should be prepared to 
act, of witnesses who actually saw the adop¬ 
tion, Nor is there any such evidence that 
the adoption was ma3e with the consent of 
the sapitidas. As to that, there is the 
indirect evidence of conduct, because I find 
that Veukaniia was treated as the adopted 
son of Venkatarangam by the Ist defendant’s 
husband for years, when it would have been 
for his interest to dispute his adoption if 
he could. According to the well-known 
cases* which have been referred by Mr. 
Venkatasubba Row in the case of adoptions 
which occurred, at any rate, forty years 
ago, one cannot expect actual evidence that 
all the proper formalities were observed, 
and it is quite sufficient to show that the 
parties have always been treated as adopted 
and have enjoyed the rights of adopted 
sons. I find, therefore, that, in so far as tho 


*R'ijcndro Kath Iltbiar v. Jogendro Nath Holdar 
I t M. r. K. 67; 7 B. L. R. 210; 1.5 \7. H. (P. 0.) 41; 
20 Krig. Rop. 711; Anandrav Sivaji v. Qanesh Eakvani 
7 B. II. C. R. App. 33 at p. 35. 
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adoption is concerned, the plaintiffs have 
established their claim The next question 
is, to what relief are plaintiffs entitled? 
That the alienation was illegal is not dis¬ 
puted nor is it claimed that the suit is 
barred by limitation. A case of Pydigantam 
Jagannadha Row v. Rama Doss Ratnaik (1) 
was referred to as to the consequences of 
illegal alienation of this kind. As I read 
that case, all that was meant to be laid 
down was not as was Srst contended for the 
plaintiffs, that the effect of the alienation 
was to determine the estate of the trustee 
and let in the next reversioner, but that 
such an illegality was a good ground for the 
next reversioner to sue for the removal of 
the trustee in a proper suit. The language 
of Mr. Justice Subramania Iyer at pages 200 
and 201 seems to me to be susceptible of that 
meaning and such a position also seems to 
me to be in accordance with good sense. 

It is, however, contended that under section 
02 of the Code of C ivil Procedure no suit 
lies to remove a trustee of a public charitable 
endowment without the sanction mentioned 
in the section. The new section, no doubt, 
provides, sub-section (2) that no suit 
claiming any of the reliefs specified in sub¬ 
section (1), one of which is removing any 
trustee, shall be instituted in respect of any 
such trust as is therein referred to except in 
conformity with the provisions of that sub¬ 
section; and at first sight that would appear 
to be a bar to the present suit. Even so the 
scope of the section is to protect the rights 
of the public, and it is not aimed at the 
infringement of individual rights, and should 
not, if possible, be so construed as to deprive 
individuals whose rights have been infringed 
of their remedy. In Woodroffe and Am«er 
Ali’s Edition of the Code, page 350 (first 
edition) the learned authors discuss the 
question and appear to be of opinion that 
such a case does not come within it and that, 
if a general administration of the trust which 
has included the removal of the trustee is 
necessary to provide an efficient remedy for 
the infringement of the individual right in 
question, such general administration may 
be granted without regard to the provisions 
of the section. Applying these principles 
to the present case, I hold that in view of 
what has happened it is necessary for the 


(1) 28 M. 197 at p. 200. 


protection of the plaintiffs’ rights as rever¬ 
sioners that the 1st defendant should be 
removed from the office of trustee by reason 
of misconduct in alienating it to the 2nd 
and 3rd defendants, and I accordingly 
remove her and declare that the plaintiffs as 
next reversioners are entitled to succeed as 
trustees and give them a decree against the 
defendants for possession of the trust proper¬ 
ties with costs. 

The trustees to file an acount of trust 
properties came to their hands since 12th 
December 1900, and the case to be referred 
to Chambers for taking the necessary ac- 
couut.s, defendants Nos. 2 and 3 to file 
account within two months seven days for 
objections. 


ODDH JUDICIAL OOMMfSSION'GR’S 

COURT. 

REvrsEON Application No. 79 or 1912. 

August 28, 1912. 

Present :—Pandit Kanhaiya Lai, A. J. 0. 

SHEO DULARE —Plaintiff—Applicint 

versus 

Musammat BATASHA— Defendant- 

Opposite Partt. 

Transfer of Property .4c^ {IV of 1882.), s. 72—Pr<>* 
perty hypothecate I sold in execution of a simple moneys 
decree—Sale likely to imperil mortgagor's security ^ 
Usufructuary mortgagee not entitled fo mortgage money 
nor to a personal decree. 

The plaintiff was the mortgai'ee in possession of 
certain plots of land. Subsequent to the mortgage 
the said plots were attached and proclaimed for sale 
in execution of a simple money-decree against the 
mortgagor. On plaintiff’s objection the plots were 
ordered to bo sold sabjeeb to his lien. The plaintiff 
thereafter paid the decretal money and filed the pre¬ 
sent suit against his mortgagor for recovery of the 
money paid with interest: 

Held, that section 72 of the Transfer of Property 
Act is intended to apply to oases where the forfei¬ 
ture or sale is likely to imperil the mortgagor’s a®* 
curity; 

Held, further, that if the plaintiff exercised his right 
by virtue of his having been a nsnfructuary mortgagee, 
that money became a part and parcel of the mortgage- 
money and he was not entitled to a personal decree 
for that amount. 

Muhammad Husain v. Sheodarshan Das, ■! A. L. J- 
176: A. W. N. (1907) 71, Abdul Qzyum v. Sadr-ud^din 
Ah}Md Khan, 27 A. 403; 2 A. L. J. 23; A. W. N. (1904) 
11, referred to. 

Application for revision against the order 
of the Subordinate Judge, Rii Bareli, dated 
23id February 1912, upholdiug that of the 
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BALGObIND BHAGAT V. NAGINA MISfR. 

Munsif of Rai Bareli, dated 28fch August 
1911. 

Mr. Hargovind Das, for the Applicant. 

Mr. 1. Masaldin, for the Opposite Parly. 
JUDGMENT.—MH5a?7imn^ Batasha was an 
nnder-proprietor of certain plots in Monza 
Shora. On the 16th June 1909, she mortgaged 
the same with possession in favour of Sheo 
Dulare, the plaintiff-applicant. Bhola sub* 
sequently got the said plots attached and 
proclaimed for sale in execution of his simple 
mouey*d 0 cree against Musammat Batasha. 
On the objection of the plaintiff the plots 
were ordered to be sold subject to his lien. 
The plaintiff thereupon paid the decretal 
money due to Bhola and filed the present 
suit for its recovery with interest thereon at 
Rs. 2 percent, per mensem from Musammat 
Batasha personally. 

The Court below dismissed the claim on 
the ground that section 69 of the Contract 
Act did not apply as the plaintiff had no 
jurisdiction for making the payment if his 
security was not in danger. Under section 
72, clause (6), of the Transfer of Property 
Act, when, during the continuance of a 
mortgage, the mortgagee takes possession of 
the mortgaged property, he is entitled to 
spend such money as is necessary for its 
preservation from destruction, forfeiture or 
sale and to add the money so spent to the 
principal sum secured by the mortgage with 
interest thereon at the rate payable on the 
principal amount. If the plaintiff exercised 
his right by virtue of his having been a 
usufructuaiy mortgagee, that money became 
a part and parcel of the mortgage money and 
he was not entitled to a personal decree for 
that amount. Section 72 of the Transfer of 
Property Act is intended to apply to cases 
where the forfeiture or sale is likely to 
imperil the mortgagor’s security. In A/w/tam* 
mad Husain v. Sheodarshan Das (1) and Abdul 
Qayum v. Sadrud din Ahmad Khan (2), a 
usufructuary mortgagee was allowed, under 
those circumstances, to retain possession 
until the amount due in respect of the 
original mortgage and the amount paid to 
protect the mortgaged property from sale were 
both re-paid. The Court below was, therefore, 
justified in not passing a personal decree 

(1) 4 A. L. J. 170; A. W. N. (1907) 71. 

(2) 27 A. 403; 2 A. L. J. 23; A. W. N. (1905) 11. 


against the mortgagor. It is not shown that 
the mortgaged property is insufficient for the 
purposes of paying up the amount originally 
secured by the mortgage and that paid by the 
usufructuary mortgagee under section 72 of 
tlie Transfer of Property Act, The original 
mortgage-deed lias not been filed and there is 
nothing to sliow tliat there is a personal 
covenant therein making the other property 
of the mortgagor liable for any payment 
made by the mortgagee to protect the 
mortgaged property. The payment was 
made by the plaintiff for Ids own benefit or for 
the benefit of his security. 

The application i.s, therefore, dismissed 
with costs. 

Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appe.vl No. 1069 of 1912. 

May 1, 1913. 

Present: — Sir Henry Richards, Kt., 
Chief Justice, and Mr. Justice Lyle. 

BALGOBIND BHAGAT and another — 
Plaintiffs—Appellants 

versus 

NAGINA MISIR and others—Defendants 

— Respondents. 

Agra Tenanoj Act {II o/190U, »• 20~Mortgage of 
occiipnncij hoUUiuj^Snb.morlgnge hj mortgagee—Right 
of sub-mortgagee to recover money. 

An usufructuary mortgage of property, consisting 
partly of a ti.'ced-rato holding ami partly of an ocou- 
l)ancy holding, was made in favour of N. in 1900. Iq 
1909 N. sub-rnortg.iged his right under tlio mortgage 
to B: ® 

Held, that B. could recover liis money from N. 
inasmuch as no interest in occupancy holdin" had 
been transferred to him under the deed of 1909? 

Second appeal from the decision of the 
District Judge of Ghazipur, dated 2l8t June 
1912. 

Mr. M. L. Agarwala, for the Appellant. 

The Hon’ble Dr. Tej B:,h'idur Sapru, for the 
Respondent. 

JUDGMENT.—This apppeal arises out 
of a suit in which the plaintiffs claimed the 
sum of Rs. 499-15-0 principal and Hs. 270 
interest, in the alternative they claimed that 
they might be put into possession of certain 
property. The Court of first instance gave 
a simple money-decree, the lower Appellate 
Court reversed the decree of the Court of 
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of first instance and dismissed the plaintiff’s 
suit, hence tliis appeal. 

It appears that certain property consisting- 
partly of a fixed-rate holding and partly of 
an occupancy holding was transferred by 
way of usufructuary mortgage to Nagina 
Misir in 1906. In 1909 Nagina Misir pur¬ 
ported to make a a sub-mortgage of the same 
property in favour of the plaintiffs. There 

can be no doubt that the mortgage of 1906, 

in so far as it purported to mortgage an 
occupancy holding, was absolutely void. 
Indeed we think though it is not essential for 
the decision of the present case to decide 

the point that the whole mortgage of 1903 
was invalid. The defendants contend that 
the very same doctrine ought to be applied to 
the sub-mortgage and that the contract being 
an illegal one the plaintiffs should not be 
allowed to get even a simple money-decree. 
If the mortgagees under the mortgage of 1906 
were unable to recover either the property or 
to get separate money decree for the amount 
lent (and it is admitted they did not get 
possession) it would be on the ground that 
the contract was an illegal contract. We have, 
therefore, to see whether the contract which 
was made in 1909 between the plaintiffs and 
the defendants was also illegal. Section 
20 of the Tenancy Act provides that the 
interest of an occupancy tenant is not trans- 
ferable save as therein mentioned. But in 
1909 Nagina Misir was not an occupancy 
tenant nor had he any of the rights of an 
occupancy tenant vested in him. The transfer 
to him by the occupancy tenant was absolute¬ 
ly void at least in respect of the occupancy 
holding. 

Therefore, it seems tons that Nagina Misir, 
not being an occupancy tenant, did nothing 
in contravention of section 20 of the Tenancy 
Act when he executed the sub-mortgage. He 
really did nothing worse than if he had pur • 
ported to make a mortgage of property which 
did not belong to him. In the absence of 
fraud there would be no illegality ia this. 
We, therefore, think that under the circum¬ 
stances of the present case the plaintiffs were 
entitled to a simple money decree. We 
accordingly, allow ’the appeal, set aside the 
decree of the lower Appellate Court aud 
restore the decree of the Court of first 
instance with costs in all Courts, including 
in this Court fees on the higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 660 op 1911. 

December 13, 1912. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
KILARU KOTAYYA— Dependant— 

Appellant 

versus 

POLAVARAPQ MALLAYYA— Plaintiff— 

Respondent. 

Specific Relief Act {[of 187?;, s. Zd-Cancellation 
of sale Considevntion not paid or inadequate. 

\Yhere plaintiff sought to set aside a sale-deed 
executed by him in favour of the defendant on the 
ground of fraud, undue influence and absence of con¬ 
sideration and also inadequacy of consideration but 
subsequently abandoned the plea of fraud and undue 
influence: 

• non-payment or inadequacy of con¬ 

sideration was not sufficient to justify cancellation of 
a deed of sale. 

Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Sait No. 319 of 1909, presented 
against that of the Addition-il District 
Munsif of Bezwada, in Original Suit No. 23 
of 1909. 

Mr. T. Prakasam^ for the Appellant;—Pleas 
of fraud and undue influence were abandoned 
in Courts below. Want of consideration or 
inadequacy no ground for cancellation. This 
is covered by authority. See Amirthaihammal 
V . Periasimi Pillai (1) Collett on Specific 
Relief, page 238, 1 Story’s Equity 245. 

Mr. V, Hamadoss, for the Respondent.— 
Fraud and undue influence not given up. 
.statement of District Judge in his judg¬ 
ment is a mistake. Gross inadequacy of sale 
price itself amounts to fraud. 

•JUDGMENT.—The plaintiff sought to set 
aside a deed of sale in favour of the defend¬ 
ant, mainly on two grounds (1) fraud and 
undue influence and (2) absence of consider¬ 
ation In the Court of trial the plaintiff’s 
Pleader did not press the plea of fraud, and 
the District Judge states that the plea of 
undue influence was nob pressed before him 
by the Pleader for the plaintiff. Bjth the 
Courts have fouud that the CDnsideratim 
mentioned in the sale-deed of sale, vis.., 

Rs. 809 was not paid and that it is in fact 
inadequate. But the uon-payment or inade¬ 
quacy of consideration is not saflSoient to 
justify caucellatiou of a deed of sale. It 
being, however, found that the oonaideration 
was not paid, Mr. Prakasam, the learned 
(1) 4 Ind. Gas. 507; 32 il. 325; 5 M. L. T. 255. 
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Counsel for the defendant, says that his client 
is willing that there should bs a decree for 
Rs. 800, the amount of consideration and 
that this amount shall be a charge on the 
property. 

The decrees of the lower Courts will, there¬ 
fore, be modified by refusing the prayer for 
cancellation of the sale-deed and giving the 
plaintiff a decree for Rs. 800 with interest 
at Rs. 6 per cent, from this date to be 
recovered by sale of the property in case of 
non-payment within six months of this date. 

Each party will bear his own costs 
throughout. 

Deere* modified. 


PUNJAB CHIEF COURT. 

SfCOND Civil Appeal No. 9G5 of 1910, 

July 13, 1912. 

Present:—Mr. Justice Shah Din and 
Mr. Justice Beadon. 

JIWAN SINGH AND ANOTHER — PLAINTIFFS 

—Appellants 
versus 

PAL SINGH AND ANOTHER — DEFENDANTS 

—Respondents. 

Gusloiu —Adoption —Randhawa Jats—Itlaurah Bhangli 
Tahsil and District —Riwaj-i-am — Degree 

of relationship ifnmaterial—Age limit only recommen¬ 
datory — Execution of deed — Sujficient — Registration 
sufficient publicity—No other ceremonies necessary. 

The Riioaj-i-am of tlio Aruritsar District (I 860 ) 
permits a Randhaioa Jat to adopt a person from 
among his collaterals irrespective of his degree of 
relationship to him, and tlio provision as regards 
the age of the adopted son is of a recommendatory 
and not of a mandatory character. The execution of 
a deed of adoption before the brothorhood is sutH- 
oient, and the registration of it is suflicicnt publicity 
of adoption, and the non porforinanoo of other 
ceremonies is immaterial. 

Budh Singh v. .IfuZa Singh, 40 P. R. 1905; 18 P.L.lt. 
1905, referred to. 

Second appeal from the order of the Di« 
vieiooal Judge, Amritsar Division, dated 
2dd April 1909, confirming that of the 
Muneif, Ist class, Amritsar, dated 31st 
August 1909, dismissing the claim. 

Mr. J. 0. Vaughan, for the Appellants. 

Mr. Bnj Lai, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-appellants 
against the defendants-respondents for set- 
ting aside the adoption of defendant No. 1 


by defendant No. 2, evidenced by tho deed of 
adoption, dated the 24th March 1903. B )th 
the lower Courts have held that the adoption 
in question is valid, and they have accord¬ 
ingly concurred in dismissing the suit. 

The sole question for decision in this ap¬ 
peal 19 whether under the custom applicable 
to the parties the adoption of defendant 
No. 1 by defendant No. 2 is invalid. The 
parties are Jats of Ranihniva got, residents of 
Mama Bhangali, Tahsil and District Amrit¬ 
sar. 

Defendant No. 1, Pala Singh, is a collateral 
of defendant No. 2, Kahna .Singh, but is 
related to him in the 9th degree, and at the 
time of adoption lie was about 16 years of 
age. The plaintiffs-appellants are nearer 
collaterals of Kahna Singli, and on their 
behalf it is contended that according to the 
rttcaj-i am of 1365, by which the parties are 
governed, Uahna Singh could nob have 
validly adopted Pala Singh (1) because he 
was a remote collateral of his, and (2) he 
was not under the age of 12 years at the 
time of adoption. The riwaj-i-ayn, however, 
permits a Randhawa Jat to adopt a person from 
among his collaterals irrespective of his 
degree of relationship to liim, and the provision 
as regards the age of the adopted son must, 
as laid down in Budh Singh v. Mula Singh 
(1) page 147, last paragraph) be held to be 
of a recommendatory and not of a mandatory 
character, ft i.s further urged that since no 
ceremonies were performed at the time of 
the adoption of Pala Singh and no pub¬ 
licity was given to the fact of adoption, the 
adoption must be declared to be invalid. 
As pointed out in the decision first cited, 
according to the riwai-uam, the execution 
of a deed of adoption before the brother¬ 
hood was Hutficient, and the registration of it 
was sufficient publicity of adoption, and the 
non-performance of other ceremonies was im¬ 
material. 

We accordingly hold that the adoption 
of Pala Singh by Kahna Singh is perfectly 
valid, and maintaining the decree of the 
lower Appellate Court, we dismiss this 
appeal with costs. 

Appeal diimiisei. 

(1) 40 P. R. 1905; 18 P. L. R. 1906. 
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LALTA PRASAD V. HO*I LAL. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 303 of 1911. 

Fresent :—Pandit Kanbaiya Lai, A. J. C. 

LALTA PRASAD and others—P laintiffs 

—Appellants 
versus 

HORI LAL— Defendant—Respondent. 

Mortgage—Simple mortgage—Mortgagee entitled to 
possefnion on non-pagment of instalment — Mortgagee's 
right to tale possession on failure of mortgagor failing 
to deliver possession—'iransfer of Property Act {IV of 
1882), s. 98, non-applicahility of — Simple and usufruct¬ 
uary mortgage—Decree for sale. 

Where a mort{?a"e-deed provided that the mortgage- 
money with interest at 2 per cent, would bo paid in 
two instalments and in case of non-payment of the 
first instalment the mortgagee would be entitled to be 
put in possession of the mortgaged property taking 
profits in lieu of interest and in case of failure to 
deliver possession the mortgagee would be at liberty 
to take possession with the help of the Court: 

Heldy that the mortgage was not an anomalous 
mortgage but the combination of a simple and usa- 
fructnary mortgage to which section 98 of the Trans¬ 
fer of Property Act did not apply. 

If the mortgagors did not deliver possession, tho 
mortgage continued to retain its character of a 
simple mortgage and a decree for sale is, therefore, 
permissible. 

Lingam Erishtia Bhupati DevaGaru v. Maharaja Mia nya 
Sultan Bahadur of Vizianagram, 8 A. L. .7. 594; 10 Ind, 
Cas. 272; 15 C. W. N. 441; 9 M. L. T. 445; 13 C. L. J. 
B84; 13 Bom. L. R. 447; (1911) M. W, N. 429; 21 M. 
L. J. 1147, followed. 

Tilam Singh v. Makrand Singh, 6 O.C. 167, doubted. 

Sardar Singh v. The Collector of Shahjahanpur, 10 
0. C. 14, distinguished. 

Held, also, that in the case of a simple mortgage a 
personal covenant is always implied and a decree 
for sale in such a case can bo granted. 

Appeal against the decree of the District 
Judge of Sitapur, dated 28bh July 1911, 
reversing that of the Subordinate Judge, 
Sitapur, dated 29th April 1911. 

Mr. Man Mohan Nath Ohak^ for the Appel¬ 
lants. 

Babu Ishivari Prasad, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs for the 
recovery of money due on a mortgage-bond 
executed by the predecessors-in-title of the 
defendant-respondent in favour of the pre¬ 
decessor-in-title of the plaintiffs on the 2l8t 
July 1868. The mortgage-bond provided 
that the mortgagors shall re-pay Rs. 100, 
out of the mortgage-money, in Jeth 1276 fasU 
and the balance in Jeth 1277 fasU with 
interest at Rs. 2 per cent, per mensem and 
that, in case of non-payment of the first 


instalment, the mortgagee would be entitled 
to be put into possession of the mortgaged 
property for a period of four years, taking 
the profits in lieu of interest. 

The mortgage-bond further provided that, 
on the expiry of the said term of four years, 
the mortgagors shall redeem the mortgaged 
property on payment of the principal* sum 
with interest thereon from the date of the 
execution of the mortgage-bond till the date 
of obtaining possession, and that, in case of 
a breach of the covenant in regard to the 
delivery of possession, the mortgagee would 
be at liberty to take possession with the 
help of the Court. 

The plaintiffs alleged that they received 
Rs. 50 in part payment of the first instal¬ 
ment and Rs. 188 in part payment of the 
second, but the learned District Judge dis¬ 
believed that statement, though the defend¬ 
ant in paragraph 15 of his written statement 
stated that the amount due to the plaintiffs 
had been paid up and that the plaintiffs 
should rest content with what they had 
received. 

The learned District Judge treated the 
mortgage-bond as anomalous and, applying 
section 98 of the Transfer of Property Act, 
dismissed the suit on the ground that it did 
not authorize the plaintiffs to sue for sale. 

The mortgage in question was, however, 
not an anomalous mortgage. It was a com¬ 
bination of a simple and uaufruotuary mort¬ 
gage in the sense that it was convertible from 
a simple mortgage-bond into a usufructuary 
mortgage on the happening of a certain event 
and, until that contingency happened, all 
the conditions attaching to a simple mortgage 
continued to appertain to it and were 
enforceable as such. The mortgage-bond 
in question gave a power to the mortgagee to 
obtain possession in case of non-payment of 
the first instalment but if the mortgagee did 
nob choose to exercise that power his omifl* 
sion to do so did not derogate in any way 
from his right to enforce that deed as a 
simple mortgage-bond. 

Section 98 of the Transfer of Property 
Act does not apply to a combination of 
simple and nsnfructnary mortgages and, ^ 
held by their Lordships of the Privy Council 
in Lingam Krishna Bhupati Deva Oaru v. 
Afa^ara;a Manya Sultan Bahadur of 
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Viziangaram (1), if the mortgagors did 
not fulfil their obligation of delivering 
possession on their failure to pay the first 
instalment, the mortgage-bond oontinued to 
retain its character of a simple mortgage, 
and a decree for sale of the mortgaged 
property is, therefore, permissible. The 
decision in Tikam Singh v. MakrAu l Singh 
(2), in so far as it laid down that a combina¬ 
tion of a simple and usufructuary mortgage 
must be so from its very inception, Ims been 
practically overruled by the decision of tlieir 
Lordships of the Privy Council in the case 
cited above. 

In Sardar Singh v. The Collector of 
Shahjahnpur (3), a Bench of this Court held 
that where a mortgage of a usufiuctuaiy 
character contains a personal covenant to 
pay, the mortgagee is entitled to sue for sale 
of the property on the basis of such a 
covenant. The decision in Musammat 
Kuraishi Begam v. Mumtaz Mirz-i (4) does 
not apply because it was a case of a mortgage 
by conditional sale, which carried with it no 
personal liability. In the case, however, of 
a simple mortgage a personal covenant is 
always implied and, as held in Musammat 
Umrao Begam v. Vali-ul Inh (5) and Jangi 
^ingh v. Ghandar Mai (6), a decree for sale 
in such a case can be granted. 

I, therefoie, allow the appeal and, setting 
aside the decree of the Court below', restore 
that of the Court of first instance with costs 
in all the Courts. 

Appeal olloived. 

(1) 10 Ind. Cas. i:72; 15 C. W. N. 441; 9 .M.L.T. 445; 
13 C. L. J. 584; 13 Horn. L. K. 447; (.1911) M. W. N. 
429; 21 M. L. J. 1147; 8 A. L. J. 594. 

(2) C O. C. 167. 

(3) 10 0. C. 14. 

(4) 3 Ind. Cas. 871; 12 O. C. 275. 

(5) A. W.N. (1888) 171. 

(6) 30 A. 388; A. W. N. (1908) 161; 5 A. L. J. 670. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 71 ok 1912. 

April 21, 1913. 

Present '.— Sir Henry Richards, Kt., 
Chief Justice, and Mr. Justice Tudball. 
Musammat SaFURAN BIBI— Plaintikk 

—Appellant 
versus 

SHAH MUHAMMAD— Defendant— 

—Respondent. 

frS'Smption — Pre-emptor not in poB$e$9i9n of the 


share on the basis of which pre-emption is claimed— 
3/fl »ntainabitity of snits. 

Tlio plaintiff in .a pro-emption suit was not and had 
never been in possession of tliO share on tlio basis of 
which lier claim to pre-empt was founded. The })er- 
sons who wore in possession of the share were, a.s a 
matter of fact claiming adversely to the plaintiff: 

Held, that under the circumstances tlio plaintiff 
could not maintain the suit. 

Sakina liibi v. .l/niru/i, 10 A. 472; A. W. N. (1888) 
177, referred to. 

Letters Patent Appeal from t)ie decision 
of Mr. Justice Karamat IlufJSiin in 
Second Appeal No. 4/3 of 1912, dated 
the 6tli of May 1912. 

Mr. Shafi-uzamnn, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondent. 

JUDGMKNT.—This appeal arises out of 
a suit tor pre-emption. The plaintiff came 
into Couit claiming her riglit on the basis 
of a custom as set forth in the wajib-ul arz. 
According to this entry a co-sharer wishing 
to sell has first to offer the property to 

a near co-sharer and then to a co-sharer in 

the thok and so on, even to persons resident 
in the village. It appears as the re.sult 

of the findings of the Court below that 

the plaintiff is not and has never been 
in possession of the .share on the basis of 
which her claim to pre-empt is founded. 
Tlie alleged right of her predecessor-in¬ 
title to possession accrued ns far back as 
the year 1905 but possession has never 
been taken nor apparently her claim asserted, 
save in (he present proceedings, up to the 
present time. There is a finding of the 
Court below that the parties in possession 
are claiming adversely to the plaintiffs. It 
seerai to us very difficult to imagine how 
under circumstances like these the vendor 
could comply with the terms of the custom 
as proved by the evidence adduced on 

behalf of the plaintiff, herself. It is very 
difficult to understand how the vendor 
could have made an offt-r to the plaintiff 

before he sold to the defendant vendee. 

The name of the plaintiff is not even 

recorded in the revenue papers. Reliance 
is placed on the case of Sakina Bihi v. 
Amiran (1). In that case the facta were 
not very unlike the present. There is one 
important distinction, however, namely, that 
in that case the wajib-ul art provided for 
pre-emption in strict accordance with the 
Muhammadan Law. In the course of the 

(1) 10 A. 472; A. W. N. (1688) 177. 
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heariug of that case a passage from the 
Hedaya was cited on behalf of the vendee 
as follows: Besides, it is an express con¬ 

dition of shnjf'i that a mao be firmly 
possessed of the property from which he 
derives his right of shufu at the time 
when the subject of it is sold a condition 
which does not hold on the part of the 
heirs. It is, moreover, a condition that 
the property of the shn^ remain firm until 
the decree of the Qazi be passed, and as 
this does not hold on the part of the 
deceased shujji, the shvff i is, therefore, not 
established with respect to any one of 
his descendants, because of the failure of 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 927 of 1910. 

July 20, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Beadon. 

Musammat AMIRAN— Plaintiff- 

Appellant 

versus 

Musammat JANO and another—Defendants 

—Respondents. 

Custom - Succession—Mianivali District—Sister ea> 
eluded hij mother and step-mother. 

According to the Customary Law of the Mianwali 
District the mother and step-mother of the last 
male proprietor succeed to his property to the exclu¬ 
sion of his sister. 


its conditions ” Mahmood, J., stated that he 
thought that the translation was loose, and 
that the passage did not mean actual physical 
possession but merely meant that “the 
pre-emptor should have a vested right of 
ownership and not a mere expectancy of 
inheritance or a reversionary right, or any 
other kind of contingent right, or any 
interest which falls short of full ownership.” 
If the present case had been a case under 
the Muhammadan Law, whatever our in¬ 
dividual views might be on the subject, 
we should follow this case, as we think a 
single Judge ought to have done. We, 
however, consider that the case cited can 
he distinguislied from the present on the 
ground mentioned. We have already pointed 
out how impossible it would have been 
for the plaintiff to have complied with 
the provisions of the custom as alleged 
by the plaintiff. Having made it almost, 
if not quite, impossible for the vendor to 
comply with the conditions of the custom, 
we do not think that it would be just or 
equitable that the plaintiff should be allowed 
to interfere with the sale to the vendee. 
We, accordingly, dismiss the appeal with 
eosts. 

Appeal dismissed. 


Hamira y. Rnm Singh, 134 P. R. 1907 (F. B.): 85 P. 
W. R. 1907; 74 P. L. R. 19C8, referrod to- 

becond appeal from the decree of the 
Divisional Judge, Shahpur, dated the 13fch 
Augu.sb 1909, confirming that of the District 
Judge of Mianwali, dated 12th May 1909. 

Mr. Muhammed Khan, for the Appellant, 
Mr. Oul-ib Din for Musammat Jano, for 
the Respondent. 

JUDGMENT.—Sarwar Khan, a Pafhan of 
Mauzd Balia Kliel, Tahsil and District 
Mianwali, had two wives, Musammat Fatima 
and Musammat Jau). By Musimmat Fatima 
he had a daughter, Mus imaiat Amiran, and 
by Musammat Jano, a posthumous son Dost 
Muhammad. He died some time in July 
190i, and Dost Muhammad was born in 
the beginning of 1905. Alutation in respect 
of the land left by Sarwar Khan was 
effected by the Assistant Collect or in favour 
of Dost Muhammad on the 29th March 
1905 ; but on appeal the Collector by order 
dated the 14th June 1905 entered 40 kanals 
out of Sarwar Khan’s holding in the name 
of Musammat Fatima as a provision for 
her maintenance, the remainder of the 
land being allowed to stand in the name 
of Dost Mnhammad. Dost Muhammad died 
in i906, and the mutation of the land 
then took place in equal shares iu the names 
of Musammat Jano and Musammat Fatima. 

The present suit was instituted by Musam- 
mat Amiran, half sister of Dost Muhammad, 
for possession of half share of the holding 
left by Dost Muhammad on the allegations 
that she, as the unmarried danghter of 
Sarwar Khan, was entitled to share the 
land left by him equally with hia widows; 
that Musammat Jano was nnoha.ste and so 
had forfeited her right to hold her share 
of the land AS Sarwar Khan’s widow; and 
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that as sister of Dost Muhammad, the 
plaintiff was also entitled to share the 
land equally with his mother ^fusavlnlaf 
Jano. Both the Courts have dismifsed the 
suit, holding that the land in suit was 
left by Dost Muhammad, and not by Sarwar 
Khan, and that the plaintiff as sister of 
Dost Muhammad was excluded from succes¬ 
sion by his mothers. 

The plaintiff, Amiran, has 

preferred a further appeal to thi.s Court, 
and on her behalf it has been urged tliat 
she is entitled to succeed to the land in 
dispute as the unmarried daughter of Sarwar 
Khan, inasmuch as Dost Miihammmad who 
was the posthumous son of Sarwar Khan died 
in his infancy and did not become a fr(.sh 
stock of descent. According to the Full Bench 
decision rf this Court IHamira v. Rnm 
Singh (1)] this ccntention is cleaily unten¬ 
able, and the appellant in order to succeed 
must show that she is entitled to inheiit the 
land in suit as sister of Dost Muhammad 
in preference to his mothers. On this point 
the Customary Law of the Mianwali District 
is against the appellant, as according to 
it the mother of the last male proprietor 
succeeds to his property to the exclusion 
of his sister (Section V, Question and Acswer 
21). The instances cited by the appellant 
in the (*cuit of the District Judge relate 
to cases in which a daughter has succeeded 
equally with the widow of the lost male 
owner, and obviously they have to relevarcy 
to (he question before us. 

The appeal fails acd is dismissed with 
costs. 

Appeal diimissed. 

(1) 134 P. K. 1907 (F. B.); 85 P. W. K. 19( 7; 74 P. 
L. E. 1908. 


ALLAHABAD HIGH COURT. 
Second Civjl Afpeal No. 1306 ok 1912. 

May 3, 1913. 

Preunt: —Mr. Justice Lyle. 

TARA CHAND and othebs—Defendants 

—Apiellants 
versus 

BOTI RAM— PtAtNTiFF — Respondent. 

Wrong entry in revenue paper —Suit jer declaraiion 
~—Cau^e of Action— Litnitaiion Act (IX of 1908), Sch, /, 
Art] 120. 


.4. mortgaged hia occupancy holding with po8SO.<?Bion 
to J. in 1>*77. In 18S0 tlio name of .4. was expunged 
from the roveniio papers and that of J. was 
recorded as touant-in-cliief. In 1907 A. ap¬ 
plied to tho Settlement Olficer for correction of tlio 
revenue pajiers, Init tlio applic.ation was disiniaaod. 
Thereafter .4. brought a .suit for declaration that ho 
was tho mortgagor and J was the mortgagee: 

Held, that tlie suit wa.a tiine»b:irred inasinuch as tho 
cause of action to liring llie suit accrued in 1880. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated 15tli 
August 1911. 

Mr. L. S<nidul, for the Appellants. 

Mr. 11. K. Malviya, for the Respondent. 

.lUDGMENP.—The plaintiff in this caie 
sues for what he calls ‘ formal posso'ision as 
mortgagor” of a c-^rtain occupancy holding 
and for a declaration that he is tire mortgagor 
of that holding. As 1 under.stand the words 
this is simply a suit for a declaration and 
nothing else. The plaintiff’s case is that his 
father, Asa Ram, mortgaged his occupancy 
holding on the 5th of December lb77 for 
Rs. 75 to Jasram, tho predecessor of the 
defendants. In tlie year 1287 fasli corres¬ 
ponding to tlie year 1880 A. D. the name of 
the plaintiff was expunged from the village 
papers and the defendants were entered as 
the tenants-in-chief. In the year 1907 the 
plaintiff applied to the Settlement Officer 
for the correction of this entry hut without 
success, hence this suit. Tho lower Courts 
have decreed it. The defendants came here 
on secend appeal. The only point argued in 
this appeal is one of limitation which was 
admittedly never r’aised in either of the 
Courts I elow. It seems to rue that the appeal 
must prevail. Tlie learned Vakil for the 
respondent after a full discussicn on all the 
rulings quoted admitted frankly that the 
Article wliicb governs this case is Article 120. 
The only point, therefore, which remains for 
consideration is on what date did the cause 
of action arise. The appellants contend 
that it arose in 1287 fatli when the plaintiff’s 
Lame was expunged from the papers and the 
suit, therefore, is tarred. The ret-pondent 
contends that it arose on the 27th of October 
1907 (he date on which the Settlement Officer 
decided against him. It seems to me that 
the appellants’ contention is correct and that 
the cause of action for a suit for declaration 
arose in 1880. The respondent’s contention is 
that having mortgaged the holding the matter 
pf the erroneous entry was no concern of hia 
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and that it was the duty of the mdrtgagee to 
see that his name was maintained in the 
papers. I am unable to accede to this 
contention. ]t is true that it has been held 
that a mortgage by a tenant of his occupancy 
holding is not illegal, but that there is no 
privity of contract between the landlord and 
the mortgagee of an occupancy holding. It is 
the occupancy tenant who i» primaiily 
responsible to the landlord for the rent and 
it is against the occupancy tenant, if he is 
still an occupancy tenant that the landlord 
must proceed in ejectment. It is not open to 
an occupancy tenant to say that so long a.s 
the mortgagee is in po.ssession tliose questions 
do not concern him. As I find that the cause 
of action arose in 1880, the present suit 
which is for a declaration pure and simple is 
barred. The learned Vakil for the respond¬ 
ent inforrrs me that he is not entitled to 
redeem until the year 1325 fasti Under 
these circumstances I fail to see what good 
the declaration now prayed for could do him. 
Of course, this decision will have no effect on 
any claim that may be made for redemption 
when the plaintiff becomes entitled to sue for 
it. In this appeal I decide nothing but the 
point of limitation, and as to that point I 
decide nothing but that the suit for the 
relief now claimed is barred. I allow the 
appeal and dismiss the suit with costs in all 
Courts. Fees in this Court on the higher scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 193 or 1911 

May 6, 1913. 

Present: —Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 

LACHMI MISSIR— Plaintiff—Appellant 

versus 

DEOKl KUAR— Defendant—Respondent. 

Landlord and tenant—of accounts— 
Money left in deposit icith tenant for payment to superior 
landlord— Default hy tenant—Suit by superior landlord 

against landlord of tenant and realisation of amount _ 

Subsequent suit by landlord for amount paid to 
superior landlord, against tenant—Character of amotint 
left xoith tenant, whether rent or not—Subsequent suit, 


whether 0 }ie for rent or daynages^Li/nifation—Contract 
Act (IX of 1872), s. 4Q—Limitation Act (XV of 1877). 
Sch. II, Art. 115. 

Tlie defendant is the tenant of the plaintiff. There 
was an adjustment of accounts between them, and 
the defendanc was found liable for Rs. 158 on account 
of rent for 1309 to 1312. Ic was arranged that 
Rs. 136 should be left with the defendant as a deposit 
for payment to the superior landlord on account of 
rent payable by the plaintiff to the latter for 1309 to 
1312 and that the balance Rs. 22 was to be paid to 
tlie plaintiff. Tlio defendant did not pay the said 
sum of Rs. 136 to tho superior landlord who sued the 
plaintiff and obtained a decree for Rs. 225 which was 
realised from tho latter. The plaintiff has brought a 
suit to recover tho amount which she had to pay to 
the superior landlord: 

Held, that tho determination whether tho money 
left in fleposit with a tenant for payment to tho 
sufierior landlord, is rent or not depends upon the 
terms of tho contract in each case; that here there was 
a discharge for this portion of tho root, and although 
the superior landlord was not a party to tho contract, 
so far as that portion of tho rent was concerned, it 
ceased to bo rent and rocoverablo as such; and that 
the claim for recovery of tho amount wliich tho plaint¬ 
iff hatl to {)ay to the superior landlord is one for 
damage.s and not for rent. 

Ilemendra Nath Mukerjec v. Kumar Xath Roy, 32 C. 
169, relied upon. 

Da^arifa Kumari Dchya v. Ashutosh ChucherbuHi, 27 
C. 67 (F. B.)j 4 C. \V. N 3, referred to. 

Appeal from the decree of the Sub-Judge 
of Patna, reversing that of the Munsif of 
Behar, dated December Ist, 1909. 

Babu Karunamoy Bose, for the Appellant. 

Babu Qonesh DuH Singh, for the Rospond- 
ent. 

JUDGMENT.—The defendant-appellant 

is the tenant of the plaintiff-respondent. 
There was an adjustment of accounts between 
them as regards rent on the 26th Aughrayan 
1312 fasli corresponding to the 18th Decem¬ 
ber 190-1. This adjustment of account 
is embodied in a wjshil bahi and 
and it appears that the defendant was found 
liable for Rs. 158-14 3 on account of 
rent for the years 1309 to 1312 fasli out 
of which Rs. 136-2 was left with the defend¬ 
ant as a deposit for payment to the superior 
landlord on account of rent payable by the 
plaintiff to the latter for the years 1309 to 1312 
fasli and the balance, tiz., Rs. 22-12-3, was 
stated as payable to the plaintiff. The defend¬ 
ant did not pay the said sum of Re. 136-2 
to the superior landlord and the latter sued 
the plaintiff and obtained a decree for 
Rs. 225 which was realised from her on the 
28th January 1907. The plaintiff thereupon 
brought the present suit to recover the sum 
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of Rs. 599-2-3 from fclie defendant on account 
of rent for the years 1313 to ISlbf.tsh and the 
amount which she had to piy to the superior 
landlord with inteiest. There is no dispute 
as to the rent for the years 1313 to 1315 
fiisli in this appeal. As regards the claim 
for the amount which the plaintiff had tc pay 
to the superior landlord the defence is that 
the claim should be considered as one for rent 
and that it was barred by limitation and 
that the plaintiff alone had no right to 
sue for the amount, the wasil haki being in 
favour of the plaintiff and lier mother-in-law 
who was not joined as a party to the suit. 
The Court of the first instance decreed the 
suit in part on account of rent for the 
years 1313 to 1315 fasU and held that the 
other portion of the claim was barred by 
limitation. That decree was confirmed 
on appeal, but on review, the lower Appel¬ 
late Court held that the claim was not 
barred by limitation e.xcept as to the Rs 22-S 
and gave a decree accordingly to the plaint- 
iff. The defendant has appealed to this 
Court. It has been contended on bis behalf 
that the amount which was assigned by the 
plaintiff for payment to the superior landlord 
was part of the rent and the claim for 
recovery of the said amount must be consider¬ 
ed as one for rent and not for damages and 
reliance is placed upon the Full Ilanch 
case of Bnsanta Kujjiari Dehyi v. Ashutoih 
Okuckerbtdti (1). In that case it was 
held upon a construction of the lease 
that the money which the tenant agreed 
fo pay to the superior landlord by assignment 
of his landlord was rent arid recoverable as 
sncli and that it did not cease to be rent by 
reason of the so called assignment, an assign¬ 
ment to whicli assignee svas not a party and 
which was not accepted by him. Macpherson, 
J.,iu delivering his judgment (with which the 
majority of the learned Judges agreed) said: — 
The money whs, undoubtedly, a part of the 
entire sum which the defendant undertook to 
pay to the plaintiff, his landlord, as rent for the 
use of the land. According to the terms of his 
lease be was to pay this money on the plaint¬ 
iff s account to certain persons who were 
the plaintiff’s landlords; he was to take from 
them receipts in the plaintiff’s name for the 
money so paid, and at the end of the year 
he was to produce those receipts and take 


from the plaintiff a receipt for the entire 
amoiiut of the rent inclusive of the balance 
which he was to pay to the plaintiff direct. 
This, I tliink, clearly shows that in tiie 
contemplation of the parties the money did 
not cease to be a part of tlio rent or recoverable 
as sucli. If the defendant defaulted to pay 
the money in the way agreed on between 
himself and his landlord, the assignee 
had no cause of action against him and rhe 
plaintiff never in any way lost or w'aived his 
right to recover the money which was not 
so paid as a part of rent. In fact there 
was to bo no discharge for the rent, unless 
and until the defendant produced the 
receipts for the payments which he undertook 
to make”. 

The determination of the matter depends 
upon the terms of the contract in each case. 
In the present case the ivasil lakt shows 
tliat Us. 130-2 which was to be paid to the 
superior landlord was left in deposit with 
the defendant and we think that the lower 
Appellate Court was riglit in holding that 
there was a discharge for tliis portion of the 
rent. It is true the assignee wa.s no party 
to the contract but if as the contract shows 
the amount was left iti deposit with 
the defendant for payment to a third 
party and it amounted to a discharge, 
so far as that portion of the rent was con¬ 
cerned, we think it ceased to be rent and re¬ 
coverable as such. The case, therefore, does 
not fall within the principle laid down by 
the Full Bench in Basantd Kumnri's case (1) 
but would fall within the principle of the 
case of Ilemendra Mukerjee v. Kumar 

Nath licy (2). But as we have said each 
c^se most depend upon the terms of the 
particular contract and it seems to us having 
regard to the terms of the contract contained 
in the tvasil baki, that the amount left in 
deposit with the defendant ceased to be part 
of the rent. "Weare accordingly of opinion 
that the claim for recovery of the amount 
which the plaintiff had to pay to the superior 
landlord is one for damages and not for rent 
and we agree with the lower Court upon 
this point. We also agree with that Court 
in holding that Article 115 of the Limita¬ 
tion Act is applicable to the case. That 
Article provides that the period of limitation 
in a suit for compensation for the breach of 




(1) 27 C. 67; 4 C. W. N. 3. 


(2) 32 C. 16); 9 0. W. N. 96. 
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any contract, express or implied not in writ¬ 
ing registered and not herein specially 
provided for is three years from the time 
when the contract is broken. It has not 
been found, however, by the Court below 
when the contract was broken. The Court 
below held that the plaintiff was within time 
as she came within three years from the 
date when the plaint was filed against her 
by her landlord on account of non-payment 
of the money by the defendant, i.e., on the 

9th June 1906. So that it assumed that that 
was the date on which the contract was 
broken. It has been contended on behalf of 
the appellant that the money having been left 
with the defendant for payment to the 
superior landlord on account of the rent due 
by the plaintiff to the latter for the years 
1309 to 1312 fash the plaintiff must have 
intended that the money was to be paid by 
the defendant to the superior landlord at once, 
at any rate, at the end of the agricultural 
year, and the agricultural year 1312 
having come to an end in September 1905, the 
contract must be deemed to have been broken 
in September 1905 which was more than three 
years before the suit was instituted and that, 
at any rate, as no time was fixed for the per¬ 
formance of the contract it ought to have 
been performed within a reasonable time. It 
has been contended, on the other hand, on 
behalf of the respondent that the defendant 
could have paid the rent to the superior 
landlord even after the end of the agricultural 
year 1312, or at any time before the suit for 
rent was brought by the superior landlord 
against the plaintiff and that the contract 
must be taken to have been broken when the 
superior landlord instituted the suit for rent 
against the plaintiff. Under section 46 of 
the Indian Contract Act where by the con¬ 
tract a promisor is to perform his promise 
without application by the promisee and no 
time for performance is specified, the engage¬ 
ment must be performed within a reasonable 
time and under that section “what is a rea¬ 
sonable time” is in each particular case a 
question of fact. We think, therefore, that 
the case ought to go back to the lower Ap¬ 
pellate Court for a finding as to when the 
parties intended the contract to be per¬ 
formed. If it was intended by the parties 
that the contract was to be performed at any 

time before the superior landlord instituted 

the suit for rent against the plaintiff then 


the contract must be taken to hare been 
broken when that suit was instituted and in 
that case the suit is not barred by limitation. 
If, on the other band, the parties intended that 
the money kept in deposit with the defendant 
was to be paid by him to the snperior 
landlord at the end of the agricnltural year 
1312 or within a reasonable time from the 
date on which the contract was entered into, 
the Court will have to find whether the time 
was within three years of the date of the 
institution of the suit. The Court will come 
to a finding upon this point upon a considera¬ 
tion of the contract as well as all the circum¬ 
stances of the case and dispose of the appeal 
accordingly. The next question is whether 
the suit can be maintained by the plaintiff. 
The washil haki was, no doubt, in favour 
of the plaintiff and her mother-in-law and 
the superior landlord brought the suit for 
rent both against the plaintiff and her 
mother-in-law. It has, however, been found 
by the Munsif as well as by the learned 
Subordinate Judge who heard the ap¬ 
peal originally, that the plaintiff’s mother- 
in-law bad no right to the holding in respect 
of which the washil halt account was made 
as the bolding belonged to the plaintiffs 
husband and the plaintiff alone was his heiress. 
But that by itself would not be a sufficient 
answer to the objection raised on behalf of 
the defendant because the contract in question 
is a contract with respect to certain sum 
of money and does not deal with the holding 
itself. The question, however, does not appear 
to have been raised before the learned Sub¬ 
ordinate Judge who heard the appeal on re¬ 
view. It is open to the defendant to waive 
non-joinder of one of the joint promisees and 
it may be that having regard to the fact that 
both the Courts below found the question 


against the defendant, he waived the ques¬ 
tion of non-joinder at the hearing of the 
appeal after review. Under these oircnni- 
stances we decline to entertain the objection 
at this stage of the case. The result is that 
so far as the claim for rent of years 1313 to 
1315 fasli, and the claim for Rs. 22-8, 
amount shown as balance due by the defen • 
ant in the washil haki are coLcerne * 
the decree of the lower Appellate Court wi 

stand confirmed with proportionate cos s, 

and that the decree in so far as the claim or 
the amount the plaintiff had to pay ^ 
landlord is concerned, is set aside and ® 
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case aenfc back to (he Court of Appeal below 
to be dealt with according: to tlie directions 
given above and for disposal according to law. 
Costs to abide the result. 

Appeal partly allowed. 
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PUNJAB CHIEF COUHT. 

Second Civil Appl'al No. 8-tS op 1912. 
February 28, lOlJ. 

Preseni:- Sir Arthur Reid, Kt., Chief Judge. 

Mirza QAMRUDDIN—Defendant_ 

—Appellant 

versus 

PRABHU dial—Plaintiff—Respondent. 

Minor—Mortijngc hi, ■ju-irduin — Suit hi, mart,j,i,— 
Mortgage set mi.la -Mortgagee cannot fall hark on ‘,>rior 

mortgage paid of) hg him—"One who s-ek^ cgnitg mast 

do cquitg" not applicable (ocm^es where minor is defen h 
ant. ■' 

Wherein a suit Ijy u inort^.n^oo of iniiiui'’.s pro|)c“rt\' 
mortgaged by the minor s gimrdiun tlio mortgage 
18 foiuid not to bind the minor, the mortgugoo cannot 
tall back on a prior mortgage paid olf by liiin out of 
tlio consideration of the mortgage in suit. 

(j^'^Jdas Oopaldas v. Puranma! Premsnkhdas, 10 
C. 103o5 11 I, A. 120 (P. Jhahar v. Singh Ram, 07 
1 • 11. 189D, Radha Ram v. Rala R’tm, 30 P. II 1001- 
139 P. L. K. 1901-, reforrcMl to. 

Ihe rule that a person suing to set aside a tram- 
action purporting to have been etfocted on his belialf 
during his minority, and thus seeking cpiity, must do 
equity and restore any benelit derived by liim from 
tlio transaction, «loos not apply where tho minor is 

defendant, so as to enable tlie plaintilf, in whoso 

tavour tho transaction was elVocted. to claim restora¬ 
tion from tho minor. 

Anant Run v. Xazir Ifussjin, lit P. Jl. 1HS3; 
^tzal Uahi v. Yakub Mirza, 1U2 p. R. ISS9; 
D/imvm Singh v. Sagad /.ahur.ul.IIasain, .5S P, 

OTO Prasad, IH A. 

37'^; A. \V. N, (1890) 99, referred to. 

Second civil appeal from the decree of tlie 
Divisional Judge, Delhi, dated the 30bh 
March 1912, reversing that of the Sub-Judge, 
2nd class, Delhi, dated 24th July 1911, dis¬ 
missing the plaintifFs claim. 

Mr. Kafiwar Narnin, for the Appellant. 

Mr. Santiuiam, for the Respondent. 
JUDGMENT.—Tlie suit was based on a 
mortgage for Rs. 2,600 and both Courts 
below have held that the appellant is not 
bound by that mortgage. In this conclusion 
1 concur for reasons recorded in the jodg- 
went of the lower Appellate Court. That 
Court has, however, given the respondent a 
decree for Rs. 151-4 the proportionate sura 


clmrged on tho appoliant'.s siiaro of his 
faflier’s csfufo h,- hi.s fatlier in favonr of a 

thud person. pai<l olf by ^.o respondent 
rnorlgagee cut nf tlie consideration for the 
mortgage in suit. 

This decision goes far beyond the ruling of 
their LuiaUhips of the Privy Council in 
hOialius Onp'ildis v. Pur.uiuid Preni- 
snkhdas (1), in which it was hold that the 
purchaser of property subject to a mortgage 
wlio redeeiuitl Ili.vt mortgage could u.se it as 
a sliield against .sub.sequent morigage.s and 
must be pie.sunied to have kept it alive for 
his own horivlir ainl protection. 

Ihis ruling \Vi..s followed in Jh iJatr v. Suigh 
R'lui (2) and Uadha Haia v. Hula Jtaai (Jj, 
cited for tlio rospmdent, and these aut iiorifies 
do not snpp )i t tlio contention tli.it the re.s- 
pondent coulrl in this suit abandon lii.s claim 

on the puisne mortgage and fall back on tlie 

prior niorigago. 

Aiiinf Hum v. iVaj/r Hussain (I). Jdil lldii 
y. 'ialailf Mi,:a(i)), ]Jharam Sui/jd 

Zuhur.ul.Jlusi/nfj^) and M iam-rid-hin .Shah v. 
Anar.di / .usud (7) lay down tho rule that al- 
though a person suing to set a.sido a transac¬ 
tion purporting to have been cllVded on his 

behalf during Iiis minority, and tliirs seeking 
equity, must do equity and rc-store any 
benefit derived by him from tiio transaction, 
the rule does not apply, where tho minor is 
a defendant, «o a.s to enable the plainfilT, in 
whose favour the transaction was elfected, to 
claim restoration from the minor. 

For tlieso rea.soris i decree tlie appeal, set 
aside the deci-ce of the lower App-liafo Court 
aiid restore the decr ee of the Court of first 
instance disruissing the suit against tho 
appellant with co.sts of all Courl.s. 

Appeal decreed. 

fl) 10 C. 1033 (P. <■.) ; 11 r. A. 12G. 

(2) 07 1*. n. 1S9.I. 

(3. 30 P. U. 1901; 139 P. L. U. lOOi 
(4) J-U p. 11. ii,s3. 

(•3) 192 P. R. 1SS9. 

(0) 58 P. R. IV.,I. 

(7; 18 A. 373; A. W. N.(1890) 90. 
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CALCUTTA H[GH COURT. 

Second Civil Appeal Xo. 60 of 1911 

May 9, 1913. 

Present: —Mr. Justice X. Chatterjea and 
Mr. Justice Walmsley. 

INDIA GENERAL STEAM NAVIGATION 
Co., Ltd.,— Defendant—Appellant 


V€y*$HS 

GOPAL CHANDRA GUIN— Plaintiff 

— Respondent. 

Cojnmon carrier -Carrier-Liability for loss of pro. 

perty-NeaUgence or crioiinal act—Merchandize pro¬ 
perty delivered to carrier to becarried as luggage—Onus 

—Proof of negligence—Cyninoii Carriers' Act fill of 
1865), ss. 3, 4, 8, y. 

Although a common carrier is not liable for tho 
l098 of or damage to property of certain description 
above one hundred rupees in value, unless tho value 
and description thereof are o-tpresslv declared by the 
person delivering them to becarried audalthouo-h tho 
carrier is entitled to charge a higher rate for such 
properties, he is liable for the loss of or dama^'o 
to such property if such loss or damage arises 

from tho negligence or criminal act of tho carrier or 

any of his agents or servants. Tliis liability does not 

cease to exist even if tho property is delivered to tho 

carrier as luggage, but which is in fact merchandize. 

Cahill V. Ihc London and Xor^h irestrrn Radwaa 

Company, 13 C. B. vN.s) 818. 31 L. .1. C. P. 271- 8Jur 

(N. sj 1033: 10 W. R. R2l; 131 R. R. 748; ZAc’ (Jr.ai 

Northern Railicay Company v. Shephard, S Exch 30- 7 

Rail. Cas. 310; 21 L. J. Ex. 286; 91 R. R. 370; Belfast 

and Ballymean Railway V. Keys, 9 If. L C o56- 8 

Jur. (N. s.) 367; 4 L. T. 841: 9 W. R. 793; 1.31 R.’r. 

332; 11 Eng. Rep, 846; Sheikh Roheemallu v. Palmer 

Coryton Report 133 and Veleyut Hossein r. 

Bengal and Xorth Western Railway Company, 3 Ind 

Cas 470, 30 0.819,13 ('. W, N. 847, .fistiiiguUtel 

The onus of proving negligence of tho carrier is not 

upon tho plaintiff who seeks to make tho carrier 
liable. 


Appeal from the decree of the District 

m A dated September 

i6th, 1910, C0D6rming that of the Sub-Judge 

of Berhampar, dated August I3tb, 1909. 

Mr. Avetoom, Counsel, and Baba Mannpatha 
Nath Mukherjee, for the Appellant. 

Babus Mohendra N^th Row and Upendra 
Narain Bagchi, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for recovery of damages for the loss of 
six packages of Mutka silk thread which 
were boobed as luggage by the plaintiff 
No. 2 (who was the agent of the plaintiff 
No. 1) for conveyance by a steamer by the 
defendant Company from Muldah to Kaaim- 
baear. It has been found that the packages 
were destroyed by fire owing to the negligence 
of the defendants. The Court of first in¬ 
stance gave a decree to the plaintiff No 1 


for Rs. l,78Ji-15-3 that being the price 
of the articles lost. On appeal that decree 
was affirmed and the defendant Company 
bas appealed to the Court. 

It has been contended on behalf of the 
appellant, first that the plaintiff not having 
disclosed the fact that the luggage contained 
Mutka silk of the value of more than Rs. 100 
upon which the Company could charge at 
a higher rate under sections 3 and 4 of 
the Common Carriers’ Act (III of 
1865), the defendant was not liable to 
pay any damages for the loss, and secondly 
that there was no contract to carry any 
merchandize, the defendant having under¬ 
taken to carry luggage only. 

As regards the first contention, the liability 
of the defendant Company is to bs determined 
according to the provisions of the Common 
Carriers’ Act (Act 111 of 1835). Section 3 
of that Act provides that “ No common 
carrier shall be liable for the loss or damage 
to property delivered to him to be carried 
exceeding in value one hundred rupees 
and of the description contained in the 
schedule to this Act, unless the person 
delivering such property to be carried, or 
some person duly authorised in that behalf, 
shall have expressly declared, to such carrier 
or his agent, the value and description 
thereof ” and section 4 provides that Every 
such carrier may require payment for the 
risk undertaken in carrying property ex¬ 
ceeding in value one hundred rupees and 
of the description aforesaid, at such rate 
of charge as he may fix. ” Mutka silk 
thread comes within the description of 
properties contained in the schedule to the 
Act whic’u mentions ’’silk in a manufactured 
or anmauafaebured state, and whether 
wrought up or nob wrought up with other 
materials. ” It is argued on behalf of the 
appellant that had the plaintiff disclosed 
that the packages contained silk, of the 
value exceeding one hundred rupees, the 
Company would have been entitled to levy 
a higher rate of charge under section 4 
of the Act, and the said fact not having 
been disclosed the Company were not liable 
for the loss or damage to the property. 
But section 8 of the Act provides that 
Notwithstanding anything hereinbefore con- 
taiued every commou carrier shall be liable 
to the owner for loss of or damage to 
any property delivered to such earner to 
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be carried where such lose or damage shall 
have arisen from the negligence or critniual 
act of the carrier or any of liia agents 
or servants.” Reading sections 3 and 4 
with section 8 it appears tliat although 
a common carrier is not liable for the 
loss of or damage to property of certain 
description above one hundred rupees in 
value, unless the value and description 
thereof are expressly declared by the person 
delivering them to be cairied and although 
the carrier is entitled to charge a higiier 
rate for such properties, he is liable fv)r 
the loss of or damage to such property 
if SQch loss or damage arises from tlie 
negligence or criminal act of the carrier 
or any of his agents or servants. Had 
the l^utka silk thread been lost otherwise 
than through the negligence of the Company, 
they would not have been liable for the 
loss, as the value and description of the 
property had not been declared as provided 
by section 3 and as there was no payment 
of a special rate as provided by section 4. 
But as the property was lost owing to 
the negligence of the Company, we are 
of opinion that they are liable for the 
loss although the value and description 
of the property were not declared and a 
higher charge was not paid for them and 
that in such a case sections 3 and 4 of 
Act III of 1865 do not afford any protec¬ 
tion to the carrier. 

The learned Counsel for the appellant relied 
upon the cases of Oahill v. The London and 
^ortk Western Uailway Co. (1), The Great 
Northern Railway Company v. Shepherd (2), 
Belfast and Ballymena Railway v. Keys (3) and 
Sheik Ruheemnlla v. Palmer (4) in support 
of his second contention that where property 
is delivered to a carrier as luggage, but which 
contain merchandize only, there is no contract 
to carry, and that consequently he is not 
liable for the loss of such property. But these 
cases (with the exception of the last) were 
decided with reference to the liability of the 
Railway Companies under the Common Law 
of England or under Act, which do not apply 

(1) 13 C. B.(n. 8 .) 818; 31 L. J. C. P. 271; 8 Jar. (n. 
i.) 1063; 10 W. R. 321; 134 R. U. 748. 

(2) 8 Ex. 30; 7 Kailw. Cas. 310; 21 h. J. Ex. 286; 

91 R. R, 370. 

(3) (1861) 9 H. L. C. 656; 8 Jur. (n. 8 .) 367; 4 L. 

T. 841; 9 W. R. 793; 131 H. H. 333; 11 Eng. Rep. 840. 

( 4 ) ()ryton’e Reports 133. 


to this country. In the case of Veleyat Hossein 
V. Bengal and North Western Railway Company 

(5) a passenger took a journey on the Railway 
and booked as his luggage a package contain¬ 
ing merchandize (9c pieces of durries or 
carpet) and paid a certain .sum as extra 
charges in respect of the excess weight of the 
package beyond what was allowed as free 
luggage. The package was lost and con¬ 
sequently not delivered at the end of hia 
journey. He, tlierefore, sued the Railway 
C^ompany for damages caused by its loss, 
and :t w’as lield tliat the case was governed 
by section 72 of the Iiidi.in Railways Act 
(IX of 1890) and sections 15 and 162 and 161 
of the Indian Contract Act referred to 
therein, and tliat the Railway Company was 
liable for tlie loss of the package. The above 
Kngli.sh cases were cited in argument on 
behalf of the Railway Company but the 
learned Judges observed—“A variety of 
English oases have been referred to accord¬ 
ing to which it is contended that the 
defendants cannot be fixed with liability in 
tliia case; but all such cases have been decided 
on a consideration of the position of the 
Railways as carriers or under Acts that do 
not apply bore.” 

Tlie liability of the defendant Company in 
the present case is to be determined not 
according to any Common Law, but according 
to the provisions of Act III of 1865. In the 
present case, certain property (six packages of 
Mutka .silk) were delivered for carriage by 
tlie defendant Company, and it is found that 
the packages were lost owing to the negli¬ 
gence of their servants. The defendants are, 
therefore, liable under the provisions of 
section 8 of the Act. The Act does not make 
any distinction between ‘pei'soual luggage’ and 
hood.s or merchandize, and merely speaks of 
‘property delivered ’ There is no doubt that 
the ail packages of Mutka silk wore “property 
delivered” within the meaning of the Act, 
although they were pas.sed off as luggage and 
not declared to be merchandize. They were 
paid for as luggage excepting for 30 seers 
allowed as free luggage. It does not appear 
that there are different rates for luggage and 
goods in the defendant Company’s rules, and 
even if there were, wo think it would not 
make any difference, because the liability for 
loss in consequence of negligence had refer- 

(5) 3 lad. Caa. 470; 36 C. 819; 13 C. W. N. 847 
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ence to ‘property delivered’ ^’liich includes 
luggage as ^7ell as goods. 

In the case of Sheikh FehimnUav. Palmer 
(4J (affiiming the decision reported at page 
24 of the said reports) it was, no doubt, held 
that misdescription of the nature of goods 
entrusted to a common carrier disentitles the 
sender to recover for their loss although the 
goods, would not be subject to any extra rates 
had they been properly described. The case 
was decided before the Indian Carrier’s Act 
III of 1865 was passed. On the otlier hand 
in tlie case of Nar-mg Pai Agarivala v. 
Piver Steam Naiigation Oomp-my, Limited 
(Appeal from Appellate Decree Xo. 2310 
of 1900 decided on the Ofch May 1903, 
referred to in I, L. R. 34 Cal. 419 at pp. 421, 
422) the defendant Company claimed exemp¬ 
tion from liability for loss of the Endi silk 
under section 4 of the Caitier’s Act, as 
there was no payment of the special rate 
in respect of the Eudi silk which fell under 
the description of excepted articles and 
which the plaintiffs delivered to the defend¬ 
ant to bo carried. The learned Judges 
referring to the Common Law liability of 
common ciniers observed “the liability, 
however, may be limited as to loss of 
valuable articles unless the sender has 
declared tlieir value and paid a liigher 
rate for their carriage. But even then he 
is liable for loss occasioned by his negligence 
01 criminal act, as no Court will exonerate 
a bailee under such circumstances. These 
ruUs have been adopted in India by Act 

III of 1865 and section 8 of the Act lays 
down a rule as to a common carrier’s 
liability in all cases of negligence or criminal 
act.” In that case although the fact that 
the property delivered to be carried was 
not disclosed to be silk, and although no 
special rate was paid for it, it was held that 
the defendant would be liable, if the loss was 
occasioned by the negligence of the defendant 
and the case was remanded to the lower 
Court for a finding upon the point. 

It was argued that the onus of proving 
negligence was upon the plaintiff and the 
case of Sheo EaratEam v. The Bengal and North 
Western Railicoy Co. (6) was relied on. That 
case, however, was under the Railways Act 
and the goods were consigned under a risk- 
note, under which the Railway Company 

weie absolved from all liability for lessor 

(6) 15 lud, Caa. 56j 16 0. W. N. 768. 


damage to the goods, subject to the proviso 
that the Company would be liable for loss due 
to wilful negligence on the part of their 
servants. Section 9 of the Carriers’ Act 
clearly shows that the onus of proving 
negligence is not upon the plaintiff. Moreover, 
in this case the plaintiff gave positive evidence 
of negligence which has been apparently 
believed by the Court below. 

We are accordingly of opinion that the 
Conrts below came to aright conclusion and 
that the appeal must be dismissed. Having 
regard, however, to the circumstances of the 
case, we think that each party should bear 
his own costs in all Courts. 

Appeal dismissed 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1278 op 1912. 

April 29, 1913. 

Present', —Mr Justice Lyle. 

JUGLA AND ANOTHER—DEFENDANTS — 

Appellants 

versus 

Thakur HAR NARAIN SINGH— 
Plaintiff— Respondent. 

Iransfer of Property Act {IV of 1882), s. 106—Nbiice 
to quxt^ conditional, whether valid. 

A landlord gave a notice to hia tenant that ho mast 
within fifteen days either e.xecute an agreement bind¬ 
ing himself to pay enhanced rent, or ho must vacate 
the house: 

Held, that the notice was valid. 

Kiknbhai v, Kalu, 22 B. 241, followed. 

Bradley v. 7 A. 899; A. W. N. (1885) 288, 

distinguished. 

Second appeal from the decision of the 

Additional Judge of Aligarh, dated the 26fch 
August 1912. 

Mr. P. L. Banerji^ for the Appellant. 

The Hou’ble Mr. Abdul Baoofy for the Re¬ 
spondent. 

JUDGMENT.—The plaintiff in this case 
sues to eject the defendants from a house. 
Both the lower Courts decreed the suit. The 
defendants come here in second appeal. It 
is argued iu the first place that the plaintiff 
is the owner of the site only and that the 
rent which has been paid hitherto by the 
defendants is ground-rent only. The defend¬ 
ants allege that they are themselves the 
owners of the building. This point was not 
raised in the written statement. In fact the 
defendants expressly refrained from claiming 
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to be the owners of the house. In paragraph 
2 of the written statement they say that the 
defendants occupy the house in dispute as ten- 
ants for generations. They admit that they pay 
rent and in paragraph 6 they say that the 
house is an ancestral one whatever that may 
mean. They nowhere state that they are 
proprietors. They raised the plea in the 
memorandum of appeal to the lower Appel¬ 
late Court but abandoned it. I cannot 
admit it now. In the second place it is 
urged that the notice did not comply with 
section 106 of the Transfer of Property Act 
inasmuch as the period of fifteen days 
expired on the 4th of October. Section 106 
lays down that the fifteen days must expire 
with the end of the month of tenancy. But 
a tenancy does not necessarily commence on 
the lat day of every month. This plea was 
not taken either in the written statement 
or in the memorandum of appeal to the lower 
Appellate Court. Had it been, the plaintiff 
could have called evidence to show on what 
day of the mouth the tenancy commenced. 
Next plea is that the notice was not an un¬ 
conditional one. This plea again was not 
taken in the written statement. It seems 
to me that the notice is clear and valid. The 
defendants were informed that they were 
within fifteen days to execute an agreement 
binding themselves to pay enhanced rent, 
otherwise they were to vacate the house. In 
my opinion it was a perfectly valid notice. 
Tlie appellant rely on a ruling of Bradley v. 
Athimon (1). But the wording of the notice 
in that case was altogether different from 
that in the present case. In this case the 
notice is similar to the one in Kikahhai v. 
Kalu (2). I dismiss the appeal with costs 
including fees on the higher scale. 

Appeal dismissed. 

(1) 7 A. 899; A. W. N. (1885) 288. 

(2) 22 B. 241. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 11 op 1911. 
January 27, 1912. 

Present: —Mr. Drake-Brockman, J. C. 
GANPAT— Dependant—Appellant 

tersus 

TRIMBAK— PLArNTiFP — Respondent. 
Central Provinces lenaricy Act (XI of 1808),] t. 35 


(4)— 'Leaves his holding uncultivated’ — Interpretation — 
Jurisdiction —Suit by tenant for possession of land 
against landlord as alienee from guardian of (he tenant 
when minor—Civil Court competent to hear —Venuo, 
how decided—‘Practice—Decision of District Judge bind¬ 
ing on Subordinate Judge as regards juris lietion — 
Persoii acquiring rights of another—Validity of 
transfer to he proved. 

Tlio nature of the claim as brought decides the 
venue iu a case. 

Ifapuji Raghunafhy. Auvarji Edulji, 15 B. 400 and 
^fusam^nal Durbasa v. Khalak Singh, i N. L- R. 63, 
referred to. 

Wliore according to the plaint tho possession of the 
landlord is due to a sale by tho tenant’s guardian, and 
tlioauthority of tlio guardi.in to alienate is challenged, 
and recovery of possession prayed for, tho suit is not 
between tho landlord and tenant as such and the 
juriadicUon of the ordinary Civil Court is not ousted. 

It is a well known rule of construction that an Act 
by which the jurisdiction of tho ordinary Courts of 
judicature is taken away must bo construed strictly. 

Prosonno Coomar v. Koylash Chander, 8 W. U. 428 
at p. 430; B. L. R. Sup. Vol. 759; 2 Ind. Jur. (n. s.) 
327, referred to. 

Where a Subordinate Judge returned a plaint with 
thoen<lorseinont (hat tho suit was between landlord 
and tenant, and tho plaint having boon presented to an 
Extra Assistant Con^missioner and Additional Judge 
was again returned by that olHcer to tho Court of tlie 
Subordinate Judge as being within the jurisdiction of 
tlio Subordinate Judge and on appeal ta tho District 
Judge tliis last order was confirmed: 

Held, that tho Subordinate Judge was bound by tho 
decision of tho District Judge and was competent to 
try the suit. 

A person cannot claim to have acquired tho right 
of another unless such ao(iuisition is by a valid trans¬ 
fer from tlio person to wImui such right belonged or 
by tho operation of any law. 

Peary Mohun v. Iltidhika Mohun, S C. W. N. 315 at 
p. 317; 5 C. L. J. 9, referred to. 

Tho expression ‘leaves Ids hoMing uncultivated’ iu 
section 35 (4) of tho Tenancy Act moatis ‘omits to 
cultivate the holding himself or to arrango for its 
cultivation.' Tho provision applies :i,lso to cases where 
a minor’s guardian makes a btid bargain in surrender¬ 
ing on his behalf. 

Appeal against the decree of the District 
Jadge, Nagpur, dated the 8th September 
1910, reversing that of the Subordinate 
Judge, Nagpur, dated the 2nd April 1910. 

T)r. B. S. Qour and Mr. M. B. Kinkhede, 
for the Appellant. 

Messrs. J. Mittra and 8 . 0. Dutt Ohaudhari, 
for Respondent No. 1. 

JUDGMENT.—This case comes up insecond 
appeal after the trial in the Court of first in¬ 
stance which followed upon the decision of 
Skinner,A. J. C., reported as Oanpat v. Tn'm- 
bak (1). 

The plaint was filed in the Court of Mr 

S. B. Gharpure, Subordinate Judge y : 

(1) 3 lad. Cai. 51; 6 N. L. R. 97 at p. 100. 
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Naerpnr, on the 20th April 1906. The claim 
made was succinctly and correctly described 
by Skinner, A. J, C., as one to recover 
possession of an occupancy holding sold 
to the defendant-appellant durinj? the tenant’s 
minority by his mother and grandmother 
acting as his guardians in the year 1897." 
The persons joined as defendants are Ganpat, 
Mira Bai (plaintiff’s mother) and Sita Bai 
(plaintiff’s grandmother). The first named 
is styled in the plaint a maJguzar residing at 
Mohpa” and throughout the document there is 
no reference whatever to the fact thathe is sole 
landlord of ^Icinz'i Gondi-Mohgaon where 
the occupancy holding is situate. After 
giving details of the fields constituting the 
holding, which number four with an aggre¬ 
gate area of 40 33 acres rented at Rs. 7-8, 

the plaint went on to allege that the original 
tenant was the plaintiff’s grandfather Tuka- 
ram who died in or about the year 1886 
A. D., thatTakarm was succeeded by his 
son Ramji who died in 1892 and that the 
plaintiff inherited as Raroji’s sole heir. 
Then followed two very important paragraphs 
whjcb have been translated thus:_ 

“2. Duiirg the plaintiff’s minority ^^ith 

a deliberate intention of putting him to loss 

the defendant Ganpat fraudulently cajoled 

the plaintiff’s mother and grandmother, 

seeing that both were ignorant females, took 

a sale-deed from them as the plaintiff’s 

guardians on the 3rd October 1897 in respect 

of the fields claimed, the consideration being 

Rs. 200 and bad tie deed registered on thn 
8th October 1897. 

“ 3. The defendant Ganpat knew fully well 
that the minor plaintiff was solely entitled 
to the fields in dispute, that the other de- 
fendants had no authority whatever to sell 
them to him, that he had no light to take a 
sale-deed in respect of them and that there 
was no necessity for the sale. This act 
committed by the sheer fraud of the defendant 
Ganpat, cannot in any way bind the plaintiff 
The saJe-deed is illegal. The possession of 
the entire fields in dispute taken by the 
defendant^ Ganpat on the strength of the 
sale-deed is also illegal.” 

It is to be observed that while no details 

of the alleged fraud were given the sale was 

admitted to have been the act of the nlainf 
iff 8 guardians. 

>Ir. Gharpure returned the plaint on the 


30th July 1906 with the bald endorsement 
that the suit was one between landlord and 
tenant. It was presented the following day 
in the Court of Mr. Walayat-ullah, Extra- 
Assistant Commissioner and Additional Judge 
to the Court of the Subordinate Judge. That 
officer, after dealing with the case for nearly 
a year and framing issues, decided in accord¬ 
ance with a contention raised by the Pleader 
representing the defendant Ganpat that the 
Subordinate Judge had jurisdiction, the suit 
as framed being against Ganpat as a creditor 
or purchaser, not as landlord, the basis of 
the claim being want of legal necessity for 
a sale by the plaintiff’s guardians. 
Against Mr, Walayat-nllah’s order returning 
the plaint the plaintiff appealed to the Dis¬ 
trict Judge. The appeal was dismissed, the 
District Judge remarking as follows:—• 

It is not that every case in which one of 
the parties happens to be a tenant and the 
other his maJguzar comes within the purview 
of section 97, Central Provinces Tenancy 
Act, 1898. Ibe section mentions only suits 
between landlord and tenant at tuch. In 
the present case the defendant’s position is 
that of a purchaser from persons who had 
no title to sell. He is not sued as a landlord 
or as the village malguzar. The learned 
Additional Subordinate Judge has very 
rightly remarked that the purchaser of the 
plaint land happening in this case to be the 
landlord of the village would not make the 
suit one between landlord and tenant as 

.The suit is one of a purely Civil 

nature and is triable by a purely Civil 
Court.” 

In accordance with this last decision Mr. 
Gharpure agaiu received the plaint, Ganpat’s 
Pleader—the very practitioner who before 
Mr. Walayat-ulIah had urged that the Sub¬ 
ordinate Judge had jurisdiction—then con¬ 
tended that the Subordinate Judge was bound 
by his order dated the 30th July 1906 which 
had not been set aside on appeal or in revision 
or reviewed. This contention having been over¬ 
ruled on the ground that the District Judge, 
having decided that the ordinary Civil Court 
had jurisdiction had expressly directed the 
plaintiff to present the plaint to the Judge 
who under the distribution of work in force 
at the time should try suits brought to avoid 
transfers made by a guardian. Pleadings 
were then recorded. 
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The defence set up was that before the 
current Settlement one Damji became co» 
tenant with Tukaram of the fields in dispute, 
the landlord consenting to this arrangement 
and receiving from each tenant lialf the rent; 
that at the said Settlement both Tukaram 
and Damji were consequently recorded as 
tenants; that on the 15th April 1^97, after 
Daraji’s death, his widow Musa>nmat 
and his daughter Musammat Rukhma sur¬ 
rendered his share of the holdieg, being 
unable to cultivate it ; that the plaintiff's 
share had by this time become incapable of 
yielding enough to pay the rent while lie 
owed the defendant Rs. 1.11-8-3 on account 
of fields in Mama Mohpa ; that the plaint¬ 
iff’s mother and grandmother, acting on the 
advice of two male relations of the plaintiffs, 
therefore, agreed to sell or surrender the 
plaintiff’s share of the holding for Rs. 200, in- 
oluding a cash advance of Rs. 68-7-9 required 
for cultivation and other necessary purposes ; 
that in any view the plaintiff had lost all 
right in the holding by reason either of 
failure to cultivate or pay rent for over two 
years or of ejectraeiit in 1897 ; that he at¬ 
tained majority more than three years be¬ 
fore the institution of the suit, which was, 
therefore, time-barred ; and that the claim 
could not be equitably deci’eed without re¬ 
quiring the plaintiff to refund tho consider¬ 
ation (Rs. 200) for the surrender of his sliare 
in 1897, and also to pay Rs. 535, the 
sum spent by the defendant Ganpat in im¬ 
provements. 

The plaintiff put in a written reply. He 
denied that Damji had any share in the 
holding aud the surrender by Mnsammats 
Balu and Rukhma. He also denied tlie 
alleged debt of Rs. 131-8*3 and the receipt 
of or need for borrowing Rs. 68-7-9, and 
pleaded that, his mother and grandmother 
had been unduly influenced to transfer his 
lights for inadequate consideration and with¬ 
out any necessity for transferring. This 
transaction he described as a sale, not a sur¬ 
render. He furtiier stated that he attained 
majority on the 22nd April 1904 and denied 
that the defendant Ganpat had spent Rs. 535 
in improvements or was entitled to any 
refund of the consideration f^r the sale or 
re-imbursement for money he might be 
shown to have expended in improving the 
land. 


There were other pleas and counter-pleas 
which need not be noticed here. 

The following issues were framed by Mr. 
Gharpure in November 1907 : — 

(1) Was Damji a co-tenant of the fields in 
dispute along with the plaintiff? Was his 
name so recorded along with the plaintiff’s 
in the Settlement and did he pay his quota 
of rent separately to the malguear defendant 
and cultivate half of the fields? 

(2) Did Dimji's widow surrender half of 
the fields to tho defendant and execute a 
registered deed of surrender in his favour ou 
the 15th April 1897 and has the defendant 
been in possession of Datnji’s share in the 
fields since that date in pursuance of tho 
deed? 

(3) Was the plaintiff indebted to the de¬ 
fendant to the extent of Rs. 131-8-3 on account 
of the share of sir fields at Mohpa? Did the 
plaintiff’s mother and grandmother (defend¬ 
ants Nos, 2 and 3) borrow Rs. 68-7-9 from the 
defendant for cultivation purposes and exe¬ 
cute a sale-deed of half the fields in dispute 
oil the 3rd October 1897 in the defendant's 
favoui? Was the sale a prudent trausaotion 
aud justified by legal necessity aud, there¬ 
fore, binding on the plaintiff? Mai the 
ladies authority to execute the sale deed? 
Was undue iull lence and fraud practised ou 
them? 

(4) Did the sale-deed amount to a sur¬ 
render of the tenancy rights in tho defend¬ 
ant’s favour? 

(5) Were the fields in dispute in a very 
bad state and did the defendant spend 
Rs. 535 for improving them? Is the defend¬ 
ant entitled to that amount in case of evic¬ 
tion? 

(6) Is the claim birred by time under 
section 94, Central Provinces Tenancy Act? 

(7) Wlien did the plaintiff attain majo¬ 
rity? 

(8) Has not the plaintiff lo.st his occu¬ 
pancy rights in the fields inasmuch as he 
did not pay rent of the field since the 
date of tlie sale-deed and keep his tenancy 
alive? 

Mr. Amardekar, who succeeded .Mr. Ghar- 
pure, delivered judgment in May 1903 de¬ 
ciding some of these issues. He found that 
the transaction of October 1897 was a sur¬ 
render ; that assuming the surrender to have 
been brought aboqt by fraud, qodqe influx 
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ence and misrepresentation the tenancy was 
not extinguished by the plaintiff’s failure to 
pay rent or cultivate ; but that the suit was 
barred by time under the special provisions 
of section 94. Central Provinces Tenanov 
Act. 

The plaintiff appealed to the District 

Judge who held that the defendant Ganpat 

obtained possession as purchaser not as land¬ 
lord and remanded the case for a fresh trial. 
It was this order of remand which was 
upheld by Skinner, A. J. 0., in the judgment 
printed as Ganpif. v. Trimh^k (1). 


[1913 


Two more Judges. Messrs. Bhargava and 

Palsuley, handled the case before the Court 
of hrst instance finally disposed of it in April 
1910. Mr. Palsuley found on the 1st issue 
that after Tukaram’s death Raraii in 129‘1 
fasli (18S3-1384 A. D.) aknowledgad Damii 
as co-tenant with the landlord’s consent, that 
each paid half the rent from that year and 
that Damji should, therefore, be regarded as 
co-tenant. The second issue also was decided 
in the affirmative, the learned Judge correct- 
ly pointing out that the plaintiff was clearly 
wrong in alleging that the defendant Ganpat 
had taken possession of the entire holding 
under the deed executed in October 1897 by 
the plaintiff’s mother and grandmother. On 
the tinrd issue the findings were that the 

plaintiff owed Rs. 131-8-3 on account of 
in Mohpa; that his mother and grandmother 
took a farther sum of Rs. 68-7.9 in cash 
which the defendant Ganpat advanced after 
satisfying himself by due inquiry that it was 
needed for cultivation and necessaries • that 
the surrender by them was prudent and 
necessary, the plaintiff having no other 
means of meeting the debt due by him and 
his relatives advising that the land in Gondi- 
Mohgaon should be given up as unprofitable ■ 
that the ladies were the plaintiff’s guardians 
and had authority as such in the circum¬ 
stances of the ease to surrender ; and that no 
evidence to support the allegations of fraud 
and undue influence had been adduced. The 
fourth issue required no independent consider- 
ation and received none, for Skinner. A J 
C , had already ruled that the transaction’ of 
October 1897 was a surrender, n >t a sale 
On the 5th issue the defendant Ganpat was 
held to have spent Rs, 535 on improving the 
holding and to be entitled, if ousted as the 
remit of this litigation, to be re-imbursed to 


that extent. Issue 6, like issue 4, had been 
disposed of by Skinner, A. J. C. The date 
of the plaintiff’s birth was found to be the 
21st April 1836. No separate finding was 
ffi^en on the question whether the mere 
failure to cultivate and pay rent put an end 

to the plaintiff’s rights apart from the sale of 

April 1897 and the surrender of the following 
October. 

The plaintiff’s claim having been dismissed 
in toto the plaintiff appealed to the District 
Judge, who held that Damji had no rights 
in the holding in the absence of a legal 
transfer in his favour by either Tukaram or 
Hamji; that the plaintiff is consequently not 
bound by the surrender ostensibly effected 
by Damji’s widow, that the defendant Ganpat 
took no possession under that surrender, 
but entered upon the entire holding in Goto- 
her 1897 only; and that the surrender of April 
was ineffective, inasmuch as it extended to 
no more than half the holding, even if 

Balu bad any rights to surrender. 
Ihe District Judge also held that the defend- 
dant Ganpat made no proper inquiries when 
advancing Rs. 68-7-9 to the plaintiff’s mother 
and grandmother; that no need for taking the 
loan IS made out; that so much (Rs. 84-0.3) 
ot the rest of the consideration for the surrend¬ 
er of October 1897 as consists of rental arrears 
and kotwdr's dues is not proved and that 
balance was due under a decree the execu¬ 
tion of which had become time-barred: that 
the guardians had no legal authority to 
revive the time-barred decretal debt; and that 
consequently the plaintiff could recover posses- 
Sion of the holding without refunding any 
part of the ostensible consideration for the said 
surrender. As to improvements the conclu¬ 
sion reached wag that the items claimed had 
not been proved as required by law, and that 
even supposing they had been proved the 
plaintiff could not be required to refund the 
money, seeing that the defendant Ganpat 
a enjoyed increased profits by reason of any 
improvements he may have effected. 

In second appeal it is urged firstly that 
e suit 18 one between a landlord and tenant 
as sue s,nd that the plaint should now be 
retnrned for presentation to a Subordinate 
Judge who 13 also a Revenue Officer. Theques- 

J a suit like the present is one of 
6 md alleged does not appear to have been 
expressly decided by this Court. In Ragho y. 
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Sadoo (2) the oiroumstances were very 
Bimilar except that the plaintitT claiaied an 
absolute oocopauoy instead of—as here—an 
occupancy holding. That case was tried by 
a Subordinate Judgre who was not a Revenue 
Officer and no question of jurisdiction was 
raised. What decides the venue in a case 
is the nature of the claim as brouffiit: see 
Bapuii Raghnnath v. Kuvurji Editlii (3) and 
MuS'immat Dtirhas-i v. Rh il(iksingh{4). Judged 
by this test it would seem clear that the plaint ilT 
did not sue the defendant Ganpat as landlord; 
for in his plaint he refrained from so much as 
mentioning tl^e fact that Ganpat has any 
proprietary rights in Muuza Gondi-Mohgaon, 
and in his written statement of tlie 12th 
November 1907 he persisted that the transac¬ 
tion of October 1897 was not a surrender at 
all but a sale. Even conceding that the 
real position of Ganpat must he takeix into 
consideration, altlxoucjh tlxe plaintitf was for 
leaving it out of account, it is to my mind 
extremely doubtful whether when a landlord 
is sued as alienee the Legislature intended 
his special position to affect the jurisdiction. 
It is a well-krivxwn rule of construction that 
an Act by which the jurisdiction of the 
ordinary Courts of Judicature is taken away 
must be construed strictly ; see Prosonno 
Ooomnr v. Koylnsh Chumler (5). The import¬ 
ance of this rule should be emphasized in a 
Province where Revenue Olficers are for the 
most part employed also as Magistrates and 
are necessarily unable to devote raucdx 
time to the study of civil law, I would 
also point to tlie descriptions of suits 
mentioned in Notification No. 58G dated 
the 28th January 1904, which was issued 
by the Local Administration under the 
power conferred by provise (.b) to section 97 
of the Tenancy Act. It is doubtless true that 
the exiumeratiou of suits in the Notification 
is not in terras exhaustive of those which the 
administration considered to be suits between 
landlords and tenants as such; none-the-less 
the omission t) provide specially for wlmt 
must generally be a difficult kind of suit is 
not without significance. Moreover, in the 
present case it is common ground that the 
landlord has been in possession since 1897, 

(2) 6 Ind. Caa. 428; 6 N. L. E. 6. 

(3) 15 B. 400. 

(4) 4 N. h. E. G3. ^ 

(5) 8 W. E. 428 at p. 436; B. L. E. Sup. Vol. 7o9 

2 Ind. Jut. (n. s.) 327. 


and according to the plaint his possession is 
due to a sale by the tenant s gnaroians ; 
it is, tlierefore, on the personal law of the 
teiitaiit and not no the special law governing 
agricultural tenancies that the plaintiff must 
he taken to rely; for on tlie facts alleged by 
him section 35 (4) of the Tenancy Act applies 
and the case is not one of the kind dealt witlx 
in Daohi V. Chitoo (6) where against the 
wishes of the minor tenant or his guardian 
the landlord prevents thenx cultivating the 
land though tliey desire to cultivate it. I iiold, 
therefore, that the suit is not one between 
landloid and tenant as such. 

Tlie next question for determination is 
whether Mr. Gbarpure aud the Subordinate 
Judges who succeeded him were debarred from 
trying the suit because Mr. Gharpure’s order 
of the 30tii July 190G was not appealed 
against. The appellant’s contention that the 
said order continued to bind Mr. Gbarpure 
even after the Distiict Judge decided the 
appeal fi’om Mr. Walayat-ullali’s order return¬ 
ing tlie plaint, is rested on In re Hnusimbhai 
Abdulahkni (7) and Musammat Hatna v. 
Pan lob. t (S). In neither of those cases was 
there any decision by an Appellate Court as 
to the proper Court to try tlie suit, it seems 
to me clear that the plaintiff cannot be 
prejmliced because he acted in accordance 
witlx Mr. Ghai puie's eider. To adopt the 
view contended for by the appellant would be 
in effect to deprive altogether of bis right to 
sue a plaintiff who acts as the present plaintiff 
lias done. As authoiity for the view that he 
was entitled to present bis plaint to Mr. 
Walayat-ullah as directed by Mr. Gbarpure, 1 
may refer to Beni Madhub Das v. Jotindra 
Mohun Tagore (9). He had similarly a right 
to appeal from Mr. Walayat-ullah’s order and 
unless we are to regard the appellate decision 
as nugatory it must be allowed its full logical 
outcome, namely that the former order was 
wrong. Moreovei', although Mr. Gliarpure 
could not set aside his own order he was bound 
to obey the order of bis District Judge 
who had considered the question of jurisdic¬ 
tion and decided that Mr. WaUiyat-ullah’s 
view was cjrrect. In my opinion Mr. Gbar¬ 
pure was clearly bound to comply with 

(6) 9 C. P. L. R. 1. 

(7) 20 B. 283. 

(8) 12 C. P. L. R. 15. 

(9) 11 C. \V. N. 765; 6 C. L. J. 580. 
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the District Judge’s order io appeal and to 

try the suit. 

Thirdly, it was contended that there is no 
basis in the record for the lower Appellate 
Court’s view that Damji was a mere bataidar. 
It suffices by way of answer to this to refer 
to the depositions of the plaintiff’s mother, 
Mira Bai (P. W. No. 11), Maruti (D. W. No! 
3) and Chindhu (D. W. No. 5). The lower 
Appellate Court considered and disbelieved 
the direct evidence adduced to prove the 
transaction by which Damji’s status was 
changed; it also considered the documentary 
evidence on which the defendant Ganpat 
relied to prove Damji’s title. This Court 
is consequently bound by the finding that 
Damji had no tenant-right in the holding. 
As remarked by Banerjee, J., in Peary Mtm 

V. Radhika 3/o^«n(10), it is a general principle 

of law that a person cannot claim to have 
acquired the right of another unless such 
acquisition is by a valid transfer from the 
person to whom such right belonged or by 
the operation of any law. 

The next question for determination is 

whether the failure of the defendant Ganpat 

to make good a case of legal necessity for 

the transaction of October 1897 suffices to 

enable the plaintiff tore-gain possession of his 
holding. The plaintiff has entirely failed to 
make good his allegations of fraud and undue 
influence. Had he been a major in 1897, it 
is clear that he would have lost all his rights 
by virtue of an implied surrender; for the 
landlord has been in possession since that 
year and no rent has been paid. The expres¬ 
sion ‘leaves his holding uncultivated” in 
section^^SS (4) of the Tenancy Act means, I 
think, omits to cultivate the holding himself 
or to arrange for its cultivation.” Can it 
reasonably be held that the provision just 
cited, though worded in perfectly general 
terms, was intended by the Legis¬ 
lature to be inoperative where a minor’s 
guardians make a bad bargain in surrender¬ 
ing on his behalf? I think not. I can 
see no reason for distinguishing between 
such a case and the one provided for in 
section 94 of the Act in which a minor 
tenant is violently ousted by his landlord. 

As pointed out on behalf of the present 
appellant when the case was before Skinner 
A. J. C,, the management of an agricultural 


(10) 8 0. W. N. 815 at p. 317; 5 G. 1j. J. 9. 


village would be very seriously hampered if 
surrenders by the guardian of an infant 
Unant could be challenged after 20 years. 
Nor do I see my way to drawing a sub¬ 
stantial distinction between a case where a 
holding is not taken up at all on behalf 
of a minor tenant and one in which after 

some time the holding is given up: in both 

there is practically similar failure to per- 
form the duties of tenant which the Special 

Act on the subject prescribes, and it is this 

failure—as explained in JRagho v. Sadon 
(2)—which destroys the tenant-right. 

The lower Appellate Court has relied on 
^orjuprasad v. Uuratlal (11) as authority 
for the view that inasmuch as the transac¬ 
tion of October 1897 did not affect the entire 
holding it was meaningless and ineffectual, 
lhat was not a case in which a sole landlord 
was dealt with, and I would refer to 
o/wtf V. Brunshill (12) as authority for 

e view that notwithstanding the surrender 

of part of the land demised the former 
tenancy of the remainder continues. In 
the present instance Damji and after 
mm his widow was a mere bataidar accord¬ 
ing to the plaintiff or a co-tenant accord- 
ing to the defendant. Whether the plaint¬ 
iff s guardians surrendered an undivided half 
share or a half divided by metes and bounds 
and whether there was or was not a co-sharer 
in the tenant right there seems to be’^no 
reason in equity or good conscience why 
the landlord should be deprived of what 
that surrender gave him: see Peary Mohun 
V. Radhika Mohun (10). 

It is unnecessary to decide the questions 

raised in the 8th and 12th grounds of appeal. 

Ihe former relates to the age of the plaintiff 

w en he filed his suit and was left untouched 

by the lower Appellate Court: I may say 

as to this that I agree with the first Court 

for the reasons given by it that the 

plaintiff did not attain majority till the 21st 

April 1.904. 

The decree of the lower Appellate Court is 
reversed and that of the first Court dated the 

restored. Having regard 

w all the circumstances of the litigation X 

. f’hat costs throughout be borne as 
incurred. 

^ Decree reverted. 

I-- 33 at p. 34, 
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In the matter of siK stuabt samdel. 

PRIVY COUNCIL. 

Rbebrence by His Majesty in accordance 

WITH THE ADDRESS OP THE HOUSE OF COMMONS 
DATED THE SlsT JaNDAHY 1913. 

April 11, 1913. 

Iresent —Lord Chaucellor, Earl of Halsbury, 
Earl Loreburn aod Lord Danedin. 

In the matter of SIR STUART SAMUEL. 

.4cf of Parliament 22 Qeo. Ill, c. 45, 5 . 1 —'Amj other 
person — Doctrine of ejusiloiu generis— Public service- ■ 
Source of payment and place immaterial — Co/isfrucfiou 
•/ .4cis —Later Act surplusayc — H fVeo. Ill, c. 52, s. 4 
not surptusa{;e— Secretary of State — IIis status in 
the British Government and also with regard to 
his Council. 

When tho first section of tl\o Act of Parlinineut, 
1782 (22 Geo. Ill, c. 45) after enumerating soreral 
office-holders proceeds to add the words any other 
person or persons whatever,’ tho doctrino of ejusdem 
generis applies. Any ‘otlior person ineaiis any ono 
who holds an office in tho Britisl: (rovornmeut of a 
similar kind to those enuinf*ratod. 

Tlie ‘public service’ required by the Act uced not bo 
one either executed or requited within Great Britain 
or paid for out of any particular fund. 

Tho 4th section of 41 Geo. HI, c. .52 passed in 1801 
is not surplusage. It enlarged the area of disqualifi¬ 
cation, and its presouco on tho Statute book is in no 
way inconsistent with tho construction put by theii 
Lordships upon the Act of 1782. 

It is not a conclusive argument as to tho construc¬ 
tion of an earlier Act to say that unless it bo con¬ 
strued in a particular way, a lator enactment would 
bo surplusage. 

Tho Secretary of State for India is in fact ono of 
Ilis ilajosty’s fivo principal Secretaries of State, and 
as such can discharge most, if not all, of tho duties 
of the other four, as they can discharge most, if not 
all, of his duties. He is an officer of the British 
Government in the fullest sense. 

A contract is nono-the-less mado with tho Secretary 
of State that ho lias to obtain tho concurrence of otliors 
(members of his Council) before making it, .and that ho 
and they are designated hy statute as liable to bo 
sued or to suo on it as a corporate body. 

Tho personality of tho Secretary of State is no 
morgod in any corporation by the statute 'Act o 
Parliament, 1858,fortho better Govormnout of India) 

nor in that of the Council. 

A member of Parliamont is disabled from 8ittin„ 
and voting in tho Uouso, if ho or his firm (of which ho 
is a partner) makes contracts with tho Secretary o 
State for India in Council for or on account ot tno 
public service of tho Crown in India. 

FACTS.— Special reference under the pro- 
visioDB of 3 and -1 William lV,c. 41, section 4 
as to whether by reason of certain facts Sir 
Stuart Samue! M. P. for the Whitechape 
Division of the Tower Hamlets was disabled 
from sitting and voting in the House o 

Commons. _ 

In November 1912 the House of Commons 

appointed a Seleci Committee presided by 
the Prime Minister to consider whether 


Sir Stuart Samuel had vacated liis seat as a 
member of the House of Commons in conse¬ 
quence of thetirm Samuel Montagu and Co. of 
which he was a partner, liaving entered into 
transactions witli tlie .Secretary of State for 
India in Council. The Oommittea recom¬ 
mended a reference to the Judicial Com¬ 
mittee for its opinion on a definite question of 
law. The House adopted that course while 
reserving to itself tlie right of ultimate de¬ 
cision. 

Sir Robert Ifinhiy. K. 0 , Jf. P- Atkin, K. 0. 
and Alejc'inder Neihun, appeared for the 
Treasury. 

Messrs. Danckiverts, /v. 0., Bue'emasier, K. 
(7., .)/. P. and Spens, appeared for Sir Stuart 

Samuel. 

Sir Robert Finhiy, K G., M. P., contended 
that the India Ollioe employed the firm to 
purchase silver for the Indian Currency 
paying the customary remuneration of 
1'S per cent on tho purchase price of the 
silver. The relation between them was that 
of seller and buyer. The firm took the res- 
ponsibility of currying out tlie transaction 
and undertook the duty of agents to see that 
it was done to tho ba.sfc interests of the 
buyer. Tlie (luestioii was whetlier the con¬ 
tract with the Secretary of State fell within the 
terras ot the statute, that is to say, whetlier 
the Secretary of State for India was one of the 
Government Departments to which the Act of 
Parliament applifd. 

[Mr. Danchwerts :—The contract was not with 
the Secretary of State, but with the Secretary 
of State ill (3ouncii wliich was a special body.] 
That made no difference as the Secretary of 
State acted with tlie consent of the majority 
of the Council which was merely a machin¬ 
ery. The question as to the position of the 
Secretary of Slate for India was raised in 
the case of Roi/te v. Bitleij, MuncheBter Election 
Petition, In re (1) but it was not decided. 
22 Geo. HI, Chapter XIV (1781-82) 
was entitled; “ An Act for restrain¬ 
ing any person concerned in any con¬ 
tract, commission or agreement made for 
the Public Service from being elected or 
sitting and voting as a member of the House 
of Commons” and 41 Geo. HI, Chapter HI 
(June 20, 1801) was entitled: “An Act for 
declaring what person.s shall be disabled from 

sitting and voting in the House of Com- 
(1)(1869) L. R. 4C. P. 296; 38 L-IJ. C. P. 203; 
20 L. T. 786; 17 W. R. 827. 
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mons of the United Kiiiglora of Great 
Britain and Ireland by providini^ in what 
cases persons holding: office or place of pro¬ 
fits under the Crovvn of Ireland shall be in¬ 
capable of being: members of the House of 
Commons of the Parliament of the said 
United Kingdom.” That Act provided, 
aha, that all persons disabled from sitting 
in the British House of Commons siiould be 
disabled from sitting in the United King¬ 
dom as members for Great Britain. In 1782 
when the Act was passed the dependence of 
the house of Commons was in view. In 
1S58 India was taken over by the Crown and 
from that date the Act of 1782 applied to 
any contract with the Government Depart¬ 
ment established for the Government of 
India, As soon as a Government Depart¬ 
ment was established, it made no dilference 

what it dealt with, it came within the plain 

words of the Act which was drawn in such 
terms as to apply to all times. In case of con¬ 
tracts for armaments for the Crown Colonies 
like Canada, when the Secretary of State for 
War acted on behalf of the Colonial Govern¬ 
ment, he did not take any personal res¬ 
ponsibility. He merely acted as the agent 
for the Colony concerned. In 1801 an Act 
was passed by which all persons hitherto 
disabled from sitting in British or Irish 
Parliament were disabled from sitting for 
the United Kingdom of Great Britain 
and Ireland as members for Great Britain 
and persons disabled by British Statutes’ 
were not thereby enabled to sit for Ireland 
nor e contra. They were persons who should 
directly or indirectly, himself or by any 
other person whatever in trust for him or 
for his use or benefit or his account, under¬ 
take, execute, hold or enjoy any contract agree¬ 
ment, or commission of His Majesty’s 
Treasury in Ireland or any other person or 
persons whatever for or on account of Pub¬ 
lic service in Ireland. “Public service” meant 
anything done for the service of the public 
in any part of the British Empire and not 
exclusively in Great Britaiu or Ireland and 
that it could be done through the medium of 
the Secretary of State for India or the 
Colonies or any executive branch of the 
Government. The person making the con- 
tract must be some one connected with the 
Executive Government of the country. The 
Crown Agents or Agents-General for the 
Colonies did not come within this category 


as they could make arrangements apart from 
the Colonial Office. In 1865 the office of 
Mr. William Porsyth, K. C., M. P. for Cam¬ 
bridge, who was standing Counsel to the 
Secretary of State for India, was held a 
place of profit under Crown. There was the 
case of Baron Lionel Da Rothschild, one 
of the city raambars, who was slid to have 
forfeited his seat by reason of his firm 
making some arrangement with the Gov¬ 
ernment for a ban of 16 millions. The 
matter was referred to tlie Select Committee 
of the House of Commons which included 
eminent lawyers like Sir Alexander Cockbum, 
Sir Richard Bethel who seemed to take the 
opposite view of the matter. The majority 
decided in favour of the Biron, but the de¬ 
cision was on a different issue. The arrange¬ 
ment for the loan had to be confirmed by an 
Act of the Parliament and when the Act was 
pas.sed some other arrangement was made. 

Mr. Atkin^ K. C., following, 

Mr. Danc'iiverts^ K. U, for .Sir Stuart Sam- 
uel, contended that the whole case depended 
on the construction of the Act of 1801. or 
whether Samuel Montagu and Co.’s transac¬ 
tions came within any of the various categories 
of disqualification enumerated in that statute. 
The contract was made with a body entirely 
independent of either House of Parliament 
and whose transactions were not binding on 
the British Crown and only took effect in 
India, and out of the resources of the Govern¬ 
ment in India and not out of the national re¬ 
sources of Great Britain. The Secretary 
of State for India iu Council was a body 
of which the present alone had any official 
connection with the Government or the 
Crown. They were to be removed only 
after an address to His Majesty by 
both Houses of Parliament. They were placed 
in corapleteindependenceofanything that pass¬ 
ed in the Parliament. The Act of 1782 applied 
only to contracts made by the Crown in 
Great Britain through administrative officials 
acting under the Crown in this country and 
ordinarily with reference to the resources of 
Great Britain for such public services as the 
revenues of Great Britain were applicable for. 

The importance of the Select Committee’s 
decision in Baron Rothschild’s case is greatly 
minimised, but it included Sir Alexander Cock- 
burn and Sir Richard Bethel, Mr. Uirracii, 

Mr. Spenser Walpole and Mr. Freshfield. 

LLord Lorebdrn, —The eminent statesmen 
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were not necessarily experts in the interpre- 
t&tioD of Acts of Parliament. Tlie decision of 
the Select Committee—eminent thoagh the 
members were—did not possess the same 
authority on the interpretation of a statute 
as that of a Court of Law], 

Act VI Anne, C. 41 dealt witli olBcers of 
the Crown disabling one from sitting in the 
House. Whenever any Act of Parliament 
intended to include officers outside the United 
Kingdom, it was always specially mentioned. 
The Act of 1782 was a British Act. Con¬ 
tracts entered into by High Officers of State 
bound the Crown. They could not bind 
themselves. The case of contracts witli the 
Secretary of State for India stood on a 
different footing. Further the Acts said that 
such a member should not ait and vote during 
the time the contracts were in force. Ho 
did not vacate his seat. 

[Lord Chancellor;—T his is quite a new 
point.] 

He would vacate it only when he was ex¬ 
pelled. The Secretary of State in Council 
was a legislative body and whatever it did 
had the force of legislation. The Acts of 
17S2 and 1801 applied to contracts with the 
revenue of the United Kingdom. The con¬ 
tracts in question were outside these Acts, as 
they were made for the Government of India. 
The Act of 1858 placed the Council in the same 
position as the East India Company. The 
King was vested with posvers and duties only 
for the purposes of India. The contract was 
with the majority of members who could only 
be removed like Judges on an addre.ss de¬ 
manding their removal carried by both 
Houses of Parliament. Their salaries were 
paid out of the revenue from India. The 
addition of “in Council” meant that the 
Secretary of State could do nothing indi¬ 
vidually or wichout the approval of the Council 
or except in their name. The contracts made 
by the Secretary of State for India in Coun¬ 
cil were wholly outside the Acts of 1782 and 
1801. 

Mr. Buckmaeter, K. 0., following argued that 
the contracts in question could not bind the 
Crown. They bound only a corporate b^dy. 
Nor could they be paid out of the revenue 
of Great Britain. This really was the test. 
Whether it was for public good or this or 
that was really wide of the mark. 

Sir Robert Finlay in reply said that by the 
Act of 1858 which transferred the Govern¬ 


ment of India to the Crown the ten-itory wa.s 
vested in the Crown and India was to bo 
governed in the name of tlie S‘vereign. 
It could not mike the slightest diflerence 
whether the machinery for enforcing a con¬ 
tract were proceedings against tlie Govern¬ 
ment Department which entered into it or by 
Petition of lliglit. Tlie -Secretary of State 
contracted in the name of the King who was 
tlie Ruler of India. The real test was whe¬ 
ther the matter was entered into for the pub¬ 
lic service, in otlier words, on behalf of the 
Crown. Public service was the puhlic ser¬ 
vice of tlie wliole of the Empire wlietlier in 
Great Britain or iieyond the seas. 

JUDG.UEXr. 

Lord Chancellor. —His Majesty was 
pleased, in accordance with an humble address 
of the House of Commons, dated the dlst 
January 1913, to communicate to the Judicial 
Committee a Report of the Select Committee 
of the House of Coramon.s, and to refer to the 
Judicial Committee the following question of 
law for their hearing and consideration, viz.: 
“Whether by leason of the facts which have 
been reported by (ho ab^ve-iiaraed Select 
Committee of the House of Commons the 
said Sir Stuart Samuel is disabled from 
sitting and voting in the House.” 

The facts which raise the question are 
that Sir Stuart Samuel, being a .Member 
of the House of Commons for the Tower 
Hamlets, was partner in a firm which made 
c:)iitracts with the Secretary of State for India 
in Council for borrowing money upon short 
loans, for purchasing India Council Bills and 
India Treasury Bills, for subscribing to India 
Government loan.s, and for purchasing 
silver for the purposes of the Indian currency. 

If any one of these contract answers the 
description given in section 1 of 22 Geo. III., 
c. 45 (1782), as to the person with whom 
and the service for which it was made, then 
the seat was forfeited. 

This Act of Parliament itself declares that 
it was made to pre.serve the freedom and 
independence of Parliament, and the mischief 
guarded against is the sapping of that 
freedom and independence by Members 
being admitted to profitable contracts. 
But the enacting words do not apply to all 
contracts. Their application is limited in 
two ways. In the first place the member of 
Parliament must have “directly or indirect¬ 
ly” undertaken the contract with “the Com- 
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miasioners of His Majesty’s Treasury, or of 
the Navy or Victualling Office" or "the 
Master-General or Board of Ordnance" or 
any one or more of such Commissioners" 
or any other person or persons whatsoever." 

In the second place it must appear that 
the contract was made "for or on account of 
the public service." And it was argued that 
in this particular case both these limitations 

had the effect of taking Sir Stuart Samuel’s 
case out of the Statute. 

The meaning of the first limitation was 
mucli discussed in argument at the Bar, and 
must be determined by the familiar canons 
of construction. All the persons enumerat. 
ed in the first section of this Act were 

servants of the Crown in 1782 (the date of 

the Act; holding offices in the British as 
contrasted with the Irish Government or 
any other Governinetit of the King's 
dominions or dependencies beyond the seas. 
Ihey were officers of the British Govern, 
ment, which was also the Imperial Govern¬ 
ment of the King. When, therefore, the 
first section of the Act of 1782, after enumerat- 
mg these several office-holders, proceeds 
to add the words any other person or 
persons whatsoevor,” the doctrine of emsdem. 
genen, applies. Any other person” meant 
any one who held an office in the British 

Government of a similar kind to those 
enumerated. 

The second limitation—that the contract 
must be one made ‘for or on account of the 
public 8ervice"-wa8 much relied upon by 
Gounsed for Sir Stuart Samuel. They urged 
that these words meant “the public service 
TT incorporated in the 

United Kingdom), and that no service could 
be so denominated unless it was paid for 
out of moneys voted by Parliament, or at 
all events oat of British money. It does 
not seem to their Lordships that the public 
service required by the Act need be one 
either executed or required within Great 
Britain or paid for out of any particular 
fund. No such language is to be found 
in the Act, and such an interpretation wonld 
leave applicable to the purposes of bribery 
all the hereditary revenues of the Crown, 
now for the most part received by the 
Exchequer under temporary Civil List 
Acts, together with all revenues from 
sources inside or outside this country which 
Ministers might have the power to dispose 
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of without a vote of Parliament, such as 
funds derived from some dependency beyond 
t 19 seas. No reason can be given for thus 
cutting down the scope of this Act. The 
source from which contracts are to be paid 

or is immaterial. So is the place where 
they are made. 

It is desirable to notice an argument 
derived from the 4th section of 41 Geo. 

I, c. 62, pissed in 1801. This section 
disqualifies for a seat in the Parliament of 
tie United Kingdom any one who makes a 
contract with a Commissioner of His 
i ajesty s Treasury in Ireland or with any 
other person whomsoever for or on aoconut 
of the public service in Ireland. This wns 
surplusage (such is the argument) if the 
^ et of 1782 had already made such contracts, 
irrespective of place, a ground of disqnali- 
cation for the British Parliament, since 
all persons disqualified for the British 
Parliament were by sectim 1 of the Act of 
01 already disabled from sitting in the 
Parliament of the United Kingdim, at ail 
events for British constituencies. There are 
several answers to this contention. It is not 
a conclusive argument as to the construction 
0 an earlier Act to say that nuless it be 
construed in a particular way a later enact¬ 
ment would be surplusage. The later Act 
may have been designed, ex ahundante cautela^ 
to remove possible doubts. Further, their 
Lordships do not consider that section 4 of 

t e Act of 1^01 was in fact surplusage, 
ontracts made with a Commissioner of the 

Irish Treasury or with any one in a like 

position for any purpose were not within 
e Act of 1732, because these Irish officials 
were not officials of the British Government. 

^ therefore, not dis¬ 

qualified by section 1 of the Act of 1801 for 
a British oonstituency in the Parliament of 

the United Kingdom. He was also not 
isqualified for an Irish constituency, 
because in the legislation affecting the 
rish Parliament, though certain placemen 
were disqualified, contractors were not. As 
then the Irish Treasury continued to have 
a separate existence after 1801, it was 
thought right to create a fresh disquali- 
cation in regard to contracts made with 
them or with other persons in a like position 
to them. So, the 4th section was not 
surplusage. It enlarged the area of dis- 
qualifioatioD, and its presence on the Statute 
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book is in no way inconsistent with the con¬ 
struction which their Lordships put upon the 

Act of 1732. 

Accordingly the case of Sir Stnart Samuel 
falls within this Act if the Secretary of 
State for India in Council is a person 
answering to the statutory description 
and the contracts whicli he lias made 
were for or on account of the public service,” 
that is to say, any service of the Crown any¬ 
where. 

It is obvious that these contracts were 
made for the public service of the Crown 
in India, and the point remaining for con* 
sideration is whether the Secretary of State 
for India in Council falls within the 
description to be found in the Ist section 22 
Geo. III., c. 45. This was strenuously con¬ 
tested. 

By the Act of 1858 the Government of 
India, which liad theretofore been carried on 
by the East India Company on behalf of 
the Crown, under divers Acts of Parliament, 
was transferred to the direct conti'ol of the 
Crown, acting thrOugli oUicers whose duties 
were prescribed by the Act. One of these 
officers is a Secretary of State. In early 
times there was one English Secretary of 
State. Then, there were two British 
Secretaries of State, and before 1858 the 
number was increased to four. The Act 
of 1858 created a fifth, who is paid out of tho 
revenues of India. To him are in practice 
allotted the duties of transacting that part of 
the business relating to India which requires 
the intervention of a Secretary of State, and 
he is commonly called the Secretary of State 
for India. But he is in fact one of His 
Majesty’s five Principal Secretaries of State 
and as such can discharge most, if not all, of 
the duties of the other four, as tliey can 
discharge most, if not all, of his duties. He 
is an officer of the British Government in the 
fullest sense. 

A Secretary of State would certainly have 
come within the description of the Act of 
1782, and members of the British Parliament 
in 1782 would have been disabled from sitting 
in the Parliament of Great Britain by reason 
of contracting with him within that Act. 
This disability was continued so as to affect 
members of theParliamentof tbe United King, 
dom by 41 Geo. 111., c. 52, which enacts that 
all preeons disabled from, or incapable of, 


being elected, or sitting and voting in the 
House of Commons of any Parliament of 
Great Britain, shall be disabled from, and 
be incapable of, being elected or sitting and 
voting in the House of Commons of any 
Paidiamtut of the United Kingdom, as 
Kiughts, Citizens or Burgesses for any 
County, Stewartry, City, Borougii, Cinque 
Port, Town, or Place in that part of 
the United Kingdom called Great Britain.” 
It follows, therefore, that to contract 
with a Secretary of State after the union 
with Ireland has the same effect upon 
the seat of a British member of Parliament 
(which Sir Stuart Samuel is) as it would 
have had in 1782 before that union. Sir 
Stuart Samuel is disabled if the firm, of which 
he was a member, did in fact make 
the contracts in question with the Secretary 
of State. 

Now the contracts were expressed to be 
made with the Secretary of State in Council, 
pursuant to the Act of 1858 for the better 
Government of India, and wore made with 
the concurrence of a majority of tho Council, 
to be paid for out of the revenues of 
India as required by that Act, and without 
any personal liability on the Secretary of 
State. And by section 65 of that Act, “the 
Secretary of State in Council shall and may 
sue and be sued as well in India as in Eng- 
land by the name of the Secretary of State 
in Council as a body corporate, ft was 
urged that it was not with the Secretary of 
State at all tliat the firm contracted, but 
with a corporation. Their Lordships cannot 
take this view. A contract is noue-the-lesa 
made with the Secretary of State that lie has 
to obtain the concurrence of others before 
making it, and that he and they are desig¬ 
nated by this Statute as liable to be sued 
or to sue on it as a corporate body. He and 
they have distinct function prescribed by tho 
statute which enables them to bind tlieir 
successors, and this provision affords facilities 
for litigation which are not afforded by a 
l^etition of Right. But this is merely 
machinery; the personality of the Secretary 
of State is not merged in any corporation by 
the statute nor is that of the Council. Iq 
some particulars they can check him or he 
can override them. They and he remain 
with separate and possibly conflicting res¬ 
ponsibilities, though for purposes of Utigatioii 
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they can be treated as though they were one 
legal personality. These contracts were 
made with one of His Majesty's Principal 
Secretaries of State and with his Council, or 
with the concurrence of a majority of ’his 
Council, it matters not, for they were made 
at all events with him. 

Under these circumstances, though no 
suggestion has been made of any improper 
motive, and though the construction placed 
upon the statutes by Sir Stuart Samuel 
finds some countenance. in former proceed¬ 
ings before Committee of the House of 
Commons, their Lordships are obliged to 
answer the question of law referred to them 
as follows. They will humbly advise His 
Majesty that by reason of the facts which 
have been reported by the above-named 
Select Committee of the House of Commons, 
the said Sir Stuart Samuel was disabled 
from sitting and voting in the House. 

Solicitors for the Treasury; Treasury 
ooUcitors. 


Solicitor for Sir Stuart Samuel: 
Freihfields. 


Mr. 
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Benami paid hj another—Burdey 

ofproof-Pleadtngs-OroHndo/claim never put forxvar< 

be/ore heaung of appeal not alloxced-Recitals in deedt 
—ihxrd person. 


Where property is purchased in the name of A-, the 
burden of proving that A. has no bcnehcial interest in 

tho property, and the purchase is really henami lieq 

on the person alleging it. ilere payment of the’pur. 

chase money by another from his own pocket cannot 

establish the benami nature of the transaction if “he 

facts of the case are such as to show that he had made 

an advance m favour of the apparent purchaser in- 

tending that the purchase should enure to the beneEt 
Of the latter. 

A ground of claim never put forward before anrl 
throughont the pleadings cannot be allowed to be 


raised at the hearing of the appeal in the Chief 
Lourt. 

Recitals in a deed are not relevant evidence against 

a person who is in no way concerned with the deed. 

But as regards the parties to the deed, it is reasonable 
to presume that they allowed the recitals to be embo. 
died in the deed without objection. 

First appeal from the decree of the 
District Judge, Simla, dated the 25th 
November 1907, dismissing plaintiff’s suit. 

The Hon ble K. 13. Mr. Muhammad Sha^^ 
for the Appellants. 

The Hon ble R. B. Mr. Shadi Lai for 
Mrs. Nicholson and Mr. B. Sevan Petman 
for Musammat Fano, for the Respondents. 

JUDGMENT. 

Shah Din, J.—(April 29th, 1913)—A re¬ 
turn has now been received to this Court’s 
order of remand, dated the 14th November 
1910. The two issues sent down to the 
District Judge for trial were these:— 

(1) Was Sukh Lai owner of a half share 
in shop No. 6 which was mortgaged by 
him to the plaintiffs by deed of mortgage, 
dated the 5th October 1899, and was he 
conjpefcsufc to 6ff6ct tb&t niort^ag^fl ? 

(2) Did Jiwan Singh own the said half 
share in shop No. 6 on the 25tb November 
1S04 when a sale thereof was effected by 
Jiwan Singh’s guardian, Musammat Gfaamiro, 
in favour of Mrs. Nicholson ? 

L pon the first issue the District Judge 
has held that Sukh Lai was not the owner 
of the half share in dispute and that he 
was not, therefore, competent to effect a 
mortgage thereof in favour of the plaintiffs 
on the 5tb October 1899, On the second 
issue his finding is that, whether Jiwan 
Singh was the son of Nand Ram or not, 
he was certainly in possession of the half 
share in dispute at the time of the sale 
in Mrs. Nicholson’s favour by Musammat 
Gharairo, as bis guardian, and that Sukh 
Lai 3 alleged proprietary title to the said 
half share not being established, Jiwan 
Singh must be treated as the owner thereof 
as against the present plaintiffs who claim 
under Sukh Lai, 

Id this Court’s order of remand the 
meaning and scope of the first issue set 
out above was defined in the following 
terms : — 

It mast now be taken as settled that 
Nand Ram never executed a Will in favour 
of Sukh Lai, bequeathing to him a half 
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share in the shop in dispute. The alleged 
title of Sukh L/al to that siiare must, 
therefore, now be based on the alleged 
benami purchase thereof by Sukh Lai in 
the name of Naud Ram, or, if Naiid Ram 
was the real purchaser of that share, upon 
some fact or facts showing that Sukh Lai 
acquired the ownership of it after the 
death of Nand Rara. The alleged purchase 
by Sukh Lai in the name of Nand Ram 
or the other fact or facts aforesaid must 
be proved affirmatively by the plaintiffs in 
this case.” 

In discussing the question whether tlie 
share of the shop in question had been 
purchased benami by Sukli Lai for his 
own benefit and not for that of Naud 
Ram, in whose name the sale-deed was 
executed, the District Judge holds that it 
was Sukh Lai who “paid the purchase- 
money for the half share in the shop and 
transferred it by what is equivalent to a 
deed of gift to Naud Ram.” He then 
proceeds further and says:—“Tlio second 
alternative that Sukh Lai acquired the 
ownership after the death of Nand Ram 
need not be gone into, as the Chief Court 
has directed that tliis possibility is only 
to be discussed if it is found that Naud 
Ram was the real purchaser, i. e., found 
the money. This has not been found, but, 
on the contrary, it has been found that 
Sukh Lai found the mouey.” It is admitted 
on all hands that here the District Judge 
has gone wrong, because be has wholly 
misunderstood the directions given by this 
Court in the paragraph which has been 
set out above. This Court did not lay 
it down that if it is held that Sukh Lai 
paid the purchase-money for the share 
in dispute, he should necessarily be consider* 
€d as the real purchaser of that share and 
not Nand Rara. It is not disputed before 
us that despite the payment of the purchase- 
money by Sukh Lai, Nand Ram may, under 
certain conditions, be still the real purchaser; 
and wliat this Court said iu its order of 
remand was that if Nand Ram i.s held to be 
the real purchaser of the property iu suit in 
the first instance (and that may be so even 
if Sukh Lai paid the purchase-money) the 
alleged title of Sukli Lai to it would have to 
be proved by reference to some fact or facts 
showing that Sukh Lai acquired the owner¬ 
ship of it after the death of Naud Ram. The 


District Judge has clearly erred in not going 
into this part of tlio case, and the value of 
liis findings is consider.ably discDUuted by a 
strange confusion of ideas which is discerni¬ 
ble in bis return. 

The question embodied in the two issues 
sent down by this Court for trial have been 
discussed at great length by the learned 
Counsel on both sides, but they are compara¬ 
tively simple in character and may be stated 
as follows: 

(1) . Wa.s the purchase of the half share 
of the shop in dispute, wliioh was made by 
Nand Ram ou the 8th August 189(5, a benimi 
purchase for the benefit of Sukh Lai, wlio 
was the real purchaser thereof and who was, 
therefore, the owner of it when he mortgaged 
it to the plaintiffs in October 1909? 

(2) . If Nand Rara was the real purchaser 
of tlie share iu question, did Sukh Lai acquire 
riglits of ownership therein after tlie death of 
Nand Ram? 

(•S). Was Jisvan Singh, under whom Mrs. 
Nicholson claims by virtue of the deed of 
sale, dated tlie 25th November 190t, a legiti¬ 
mate son of Nand Ram, and did be, as such 
.son succeed to the property iu suit after 
Naud Ram’s death? 

lu discussing the evidence in this case 
reference has to be made to three printed 
paper-books aud for facility of such 
reference, we have marked them as follows; 
the paper-book in the present appeal which 
was printed before the remand is marked 
A; the paper-book printed after the remand 
has been marked B; and the paper-book in 
First Appeal No. *11 of 1905, which arose out 
of Original Suit No. 59 of 1903 brought by 
the present plaintiffs against Musammat 
Natidi aud the heirs of Sukh Lai to enforce 
the mortgage of the 5th October 1899, is 
marked C. For proper elucidation of the 
facts of the case it is convenient to give iu 
this place the history of the family of Sukh 
Lai aud Naud Ram, with special rsference 
to their connection with the property in dis¬ 
pute, which is oontaiued iu the judgment 
of Mr. Dundas, District Judge, in Suit No. 59 
of 1903 (Book A, page 10). 

Sukh Lai was a Brahmin of the Rohtak 
District who was employed as a teacher in a 
Simla school. 

About the year 1876 or 1877, he abducted 
Masimmat Pauo, Kanet by caste, the wife 
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one Mam Ram, Ka/iei a coolie mate liviag- 
and holding aaoestral land in Simla below 
the Kaithu Bazaar. 

Sakb Lai and Pano lied to the Bhaiji 

State some 20 miles from Simla followed by 

Mam Ram who appears to hare made a 

murderous attack on them with an axe the 

scars of which M?isa>nnn( Pano still bears 

Mani Ram was arrested in Simla, tried and 

imprisoned in Bhajji, and died in Jail there 

at some date probably before 189I,- his body 

being brought into Simla for cremation 

With Mus.immii Pano were two children 

Musammat Nandi (defendant No. 1) and Naud 

Ram concerning the latter of whom there 

18 a dispute as to whether Mani Ram or Sukli 
Lai 18 the parent, 

Sukh Lai rose to be Wazir of the 
Bhajji btate and appears to have administer- 
ed the State with considerable profit to him- 
self for a good many years. 

He married lii.s daughter or adopted 
daughter, Miisunimnf Nandi, to one Mahi 
Dyal Rama of .Simla, who carried on a fairly 
lucrative business 1,1 Simla in the shop novv 
mortgaged of which he was half owner, the 

other half being owned by the Rana of 
-bhajji. 

JIahi Dyal, however, died early in IS96 
leaving h.s property by Will to his widow 

fsirz",. Si' 

Two days later on 20 th March 1896, she 

appointed Nand Ram her agent by a power! 
of-attorney. 

the Rana of Bhajji, norninally at all 
to Naud Ram for Rs. 2.650. Thus Musarnl 
mat Nandi became owner of half and Nand 
Ram nominally of the other half. In the 
middle of March 1897 Nand Ram died 
suddenly in Simla and on May 27th 

he obtained Probate in June after some! 
what summary proceedings which have since 
been impugned. Early iu 1S9S • 

defalcations in Bhajji led to the arrest o“f 
bukh Lai who only obtained his release bv 
paying up Rs. 10,000 to the State after which 
Snkh Lai came to live in Simla. The method 
in which the money was raised will be diq, 
cussed later. In December 1898 comes the 
erst mention of Jnvan Singh in a 
sale-deed of land in Kaithn. Jiwan S,“gh 
18 alleged to be the poethnmous son of Nand 


Ram by one Musamniat Ohandohillo, a rit 
wife, .since deceased, born in Bhajji in June 
or July 1897. His Brst public appearance is 
where his existence is put forward as a de¬ 
fence, on 8fch April 1899 to a suit brought 
against Sukh Lai in Simla. The defence 
was put in by Sukh Lai's brother, Tara 
Chand. Jiwau Singh henceforward has 
been a very cenvenienb person whose exis¬ 
tence is alternately affirmed or ignored as 
opportune. 

f’he plaintiffs allege that he is an im¬ 
portation from Rohtak merely adopted by 
one of Sukh Lai’s wives not by either Sukh 
Lil or Nand Ram, and entitled neither to 
Sukh L^Ts, or Naud Ram’s estate, 

• 

Sukh Lai died in March 1900. Mah^ 
Dyal, husband of Mus'immat Nandi, who is 
mentioned in the above extract as the owner 
of one-half of shop No, 6 had puichased 
that one-half on the Uth March 1892 fBook 
A page 6). He died in or about March 
1896 and his widow, Mnaammat Nandi, 
became sole owner of the said half share of 
the shop under a Will which had been made 
in her favour by Mahi Dyal on the 6th May 
1889. On the 8th August 1896 the half 
share of the shop now in dispute was pur¬ 
chased from the Rana of Bhajji for 
Rs. 2,650 and the sale-deed was executed 
by the vendor in the name of Nand Ram. 
After this purchase the shop was owned 
half and half at least ostensibly by 
mat Nandi and her brother, Nand Ram; 
and it is important to note here that prior 
to this on the 20bh March 1896 Nand Ram 
had been appointed agent by Musammai 
Nandi to carry on the business of the shop, 
her husband having died shortly before. 

The first question for decision is whether 
the purchase of the half share in the shop 
made from the Rana of Bhajji in Angust 
1895 was a really henami purchase so far 
as Nand Ram was concerned, the real vendee 
being bnkh Lai. As has already been held 
in the order of remand, the onus lies on the 
present plaintiffs, who claim under Sukh 
Lai, of proving that be was the owner of the 
property in suit; in other words, it is the 
plaintiffs who have to prove affirmatively 
that Sukh Lai was the real purchaser and 
that Nand Ram had no beneficial interest 
in the property purchased under the deed 
of 8th August 1896. In order to proTS 
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this, the plaintiffs have tried to establish 
that the purchase-money, Rg. 2,650, was 
paid to the vendor by Sukh Lai and not 
by Nand Ram; and their learned Counsel 
has strenuously contended that if that 
fact is held to be established, then, in view 
of the relationship between Sukh Lai 
and Nand Ram, there is a strong^ pre¬ 
sumption (hat Sukh Lai intended to pur* 
chase the property for himself and that 
he became the owner thereof under the 
sale-deed in question. To prove the pay¬ 
ment of the purchase-money by Sukh 
Lai reference is made to the evidence 
of the Rana of Bhajji (page 86 of Book 
0). In answer to question No 33, “who 
paid you Rs. 2,650?” the Rana says, “Nand 
Ram paid me this sum through Sukh 
Lai.” This is the only relevant evi¬ 
dence on the record as to the alleged pay¬ 
ment of the purchase-money by Sukh Lai; 
and it has been tried to supplement this evi¬ 
dence by showing that, at the time when the 
purchase in question was made, Nand Ram 
had no independent source of income so as 
tp be able to pay the purchase money out 
of his own pocket. It has also been argued 
in this connection that in and before 1896 
Sukh Lai, who was then Wuztr of the Rana 
of Bhajji, had embezzled a large amount of 
money belonging to the State that being 
apprehensive that the embezzlements might 
be discovered and his property seized by the 
Rana, he was taking the precaution of pur¬ 
chasing property outside the State in the 
name of Nand Ram but really for his own 
benefit in order to place it out of the reach of 
the Rana; and that the property in dispute 
was also purchased by him in Nand Ram’s 
name as part of the same scheme. This last 
branch of the argument has, in our opinion, 
little force. If Sukh Lai, being afraid of his 
defalcations coming to light, bad intended 
to deceive the Rana as to his own acquisi¬ 
tions, he would have been the last person to 
purchase the property in question from the 
Rana himself and to have paid the purchase- 
money out of his own pocket. Sukh Lai 
would have realized the hazardous nature of 
the proceedings because ex hypothesi it was to 
his interest to keep the Rana entirely in the 
dark as to whether he had any cash in his 
possession and as to how he was investing 
the proceeds of his embezzlements. Apart 
from this, the evidence of the Rano. as to the 


actual payment of the purchase-money by 
Sukh Lai does not very much help the plaint¬ 
iffs in this case. The Rana’s answer to tho 
question put to him suggests that he thought 
that the money was really paid by Nand 
Ram, but that it was paid through Sukli Lai, 
who in view of his connection with Nand 
Ram through tho latter’s mother, Musaynmat 
Pano, would be the proper person to negoti¬ 
ate a purchase for him from the Rana. As 
regards the contention that at the time of 
the purchase Nand Ram was almo.st penni¬ 
less and was not in a position to pay the 
money out of his own pocket, it must be 
remembered that after all the purchase- 
money, Rs. 2,650, was not a large amount ; 
that before the purchase Nand Ram's sister, 
tlhisammat Nandi, had succeeded to the pro¬ 
perty of her husband, !Mahi Dyal (who 
apparently had carried on a flourishing busi¬ 
ness in Simla (Book A, page 12, line 31) 
and had appointed Nand Ram as her 
agent to carry on the said business, that 
Nand Ram himself had been realising the 
income of some property belonging to the 
Rana, which, according to the Rana, he had 
misappropriated (Book C, page c;7, An¬ 
swer 46) ; and that he had also succoeded to 
tlie land which his father, Maui Ram, had 
left, in ICaithu within the liinit.s of Simla. 
There is nothing, therefore, inherently im¬ 
probable in Nand Ram having been assisted 
by his sister, Musammat Nandi, with a por¬ 
tion of the purchase-money and his having 
supplied the rest from his own pocket; and 
the mere fact that he was keeping four rit 
wives and was otherwise of dissolute habits, 
as alleged by the plaintiffs is insufficient to 
show that it was impossible for him to ad¬ 
vance any portion of the purchase money 
himself. 

But even if Sukh Lai bo held to have paid 
the purchase-money out of his own pocket., 
the facts proved in this case are such as to 
show that he had made an advance in favour 
of Nand Ram intending that the purchase 
should enure to the benefit of the latter and 
not to his own benefit. Nand Ram’s mother 
3 fM 5 um.ma^ Pano. was abducced by Sukh Lai 
in or about 1875 (Samabt 1932), and accord¬ 
ing to Jauhari Mai (Book C, page 69) Nand 
Ram must then have been about 3^ years 
of age. This shows that in August 1896, 
when the purchase in dispute was made, 
Nand Ram’s age must have been about 25 
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years; and since Nand Ram was not Sukh Lai’s 
own son but the son of a favourite mistress 
who had been abducted by him, it may well 

be presumed that he was persuaded by her 
to provide Nand Ram with funds to purchase 
the half share of tlie house in dispute for his 
benefit so that Musammat Nandi and Nand 
Ram, sister and brother, should between 
themselves become the owners of the whole 
shop. It is clear on the record that after 
the purchase Nand Ram sat in the shop and 
carried on business both on his own behalf 
and on behalf of his sister ; that the shop 
and the goods were insured in the names of 
both the sister and the brother (Book A, 
page 12, last paragraph) ; and that though 
Sukh Lai also looked after the shop he did 
so on behalf of Nand Ram, who was really 
in possession of it (evidence of Raua of Bhajji, 
Book A, page 86, Answer 32). But apart 
from all this, the most important piece of 
evidence in support of the contention that 
the shop had been purchased for the benefit 
of Nand Ram and that he was the real owner 
thereof, is contained in the Will dated the 
13th March 1897, which is alleged to have 
been executed by Nand Ram in favour of Sukh 
Lai and on which Sukh Lai has all along based 
his title to the property in suit. Accord¬ 
ing to that Will (Book C, page 8) the said 
property was purchased by Sukh Lai for 
Nand Ram and the ownership thereof vested 
in the latter and it was under the Will in 
question that Sukh Lai became heir of that 
property. This Will has. no doubt, been held 
to be a forgery, but the fact that Sukh 
Lai in his life-time put forward this Will as 
genuine and claimed the half share in the 
shop on the strength of it, goes far to show 
that he himself never regarded the purchase 
of the 6th August 1896 as s, benami one 
under which he himself could claim the 
shop as against Nand Ram. This view 
of the case is further strengthened by the 
recitals in the mortgage-deeds dated the I5th 
June 1898 and 5th October 1899, which 
were executed by Sukh Lai and Musammat 
Nandi in favour of the present plaintiffs in 
respect of the entire shop No. 6 for Rs. 2,500 
and Rs. 6,000, respectively (Book C, pages 
2 and 4). In both the said deeds Sukh Lai, 
as mortgagor of the one-half share of the 
shop in question, speaks of it as having 
been left by Nand Ram deceased; to whose 
property he (Sukh Lai) had succeeded by 


virtue of the Will of Nand Ram of which 
Probate had been granted to him by the 
District Judge on the 12th June 1897. And 
further, in both those deeds the eastern 
boundary of the other half share of the shop 
which was mortgaged by Musammat Nandi, 
mortgagor No. 2 is given as the half share 
which is now in dispute and which is des¬ 
cribed as having been **owned formerly by 
Nand Ram, deceased, and now belonging to 
Sukh Lai, mortgagor No. 1”. It is exceed* 
ingly difficult to see how, in the face of 
these three documents, viz., the Wdl of 13lh 
March 1897 and the two mortgage deeds of 
l5th June 1898, and 5th October 1899, the 
present plaintiffs, as representatives of Sukh 
Lai, can say that the property in suit was 
purchased by Sukh Lai nominally for Nand 
Ram, but really for his own benefit, and 
that the beneficial interest in it vested in 
him from the date of the sale. Upon the 
facts disclosed on the record the correct 
view to hold is, in the first place, that it is 
not proved that the purchase-money was 
paid by Sukh Lai, out of his own pocket, 
and, in the second place, that even if he did 
pay the purchase money, he did so as an 
advance to Nand Ram intending to purchase 
the property in his name and for his benefit 
and recognising his exclusive proprietary 
rights therein. On this view of the case, 
it is unnecessary to refer to, or discuss, the 
long array of authorities which were placed 
before us by the learned Oounsel on both 
sides as bearing generally upon the nature 
of benami transactions in this country and 
more especially on the question of the 
allocation of the burden of proof in cases 
where the person who pays the purchase- 
money claims to be the beneficial owner 
thereof as against one whose name is entered 
iu the deed of sale as the vendee. The 
general principles which govern such cases 
are too well established to admit of any 
doubt, and the question in each case is how, 
with reference to its peculiar facts, those 
principles are to be appded in practice. 
Bearing in mind those princ ’"les, we have 
no hesitation in holding in the fresent case 
that the plaintiffs have failed to prove that 
the purchase of 1896 was a hen mi one 
and that the property in suit belonged to 
Sukh Lai and not to Nand Ram. 

Ihe next question is whether Sukh Lai 
acquired a valid title to the property after 
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the death of Nand Ham aod was owner 
thereof at the time when he mortg’ajjed it 
to the plaintiffs. This part of the case can 
be disposed of in a few words. The alleged 
Will of the 13th March 1897, upon which 
Sukh Lai based his title to the property, has 
to be left out of account, and, so far as 
the mortgage-deeds of 1898 and 1899 are 
concerned, there is nothing in them to show 
that Sukh Lai ever claimed this property 
otherwise than as heir to Nand Ram under 
the said Will. Prima facie, therefore, it is 
clear that Sukh Lai’s alleged title to the 
property was defective; and the plaintiffs 
must show, if they can, that he succeeded 
to Nand Ram's estate upon some title other 
than the one put forward by himself. Ad¬ 
mittedly, Nand Ram was the son of Mani 
Ram and Mtisamrnct Pane and not that of 
Sukh Lai and iu the presence of Mus-xm* 
mat Pano and AJusammat Nandi or any 
other heir of Nand Ram, Sukh Lai would 
have no right whatever to inherit his estate. 
Confronted with this difficult position, the 
plaintiffs’ learned Counsel has tried to argue 
that Nand Ram was the adopted son of 
Sukh Lai, and that he (Nand Ram) having 
died without leaving a lineal descendant 
his adoptive father would succeed to his 
property in preference to Musammat Pano 
and Musammat Nandi or to any one of his 
rit wives. This ground of claim was never 
put forward by the plaintiffs before and 
throughout the pleadings there is not the 
least reference to it. We cannot, therefore, 
allow this point to be raised at this stage 
of the case; but even if the matter were 
allowed to be argued, we are quite clear that 
there is not a scrap of evidence on the record 
to prove that Nand Ram was, in the proper 
sense of the term, the adopted son of Sukh 
Lai, and the plaintiffs cannot, therefore, rely 
upon Sukh Lai’s alleged title to Nand Ram’s 
property in the alleged capacity of his 
adoptive father. 

From what has been said above it is 
clear that Sukh Lai was not the owner 
of the half share in the shop in 
dispute in October 1899 when he mort- 
gaged it iu favour of the plaintiffs, and 
it follows that the said mortgage can confer 
no valid title to the property upon the latter. 
In view of this finding it is unnecessary to 

decide whether Jiwan Singh was a legitimate 

* 


son of Nand Ram or not; for even if he was 
not his legitimate son, he, through his de 
facto guardian, Musammat Gliamiro, was in 
po.sseasion of the shop at the time when Mrs. 
Nicholson purchased it from Musammat 
Ghamiro, and, since the plaintiffs have failed 
to prove their title, their suit as against 
Mrs. Nicholson must stand dismissed. But 
as this part of the case was also argued be¬ 
fore us at some length, we think that it 
might obviate further trouble if we express 
our opinion on the point. 

Some amount of oral evidence has been 
produced on both sides in this connection 
but we may say at once that it is not of 
much value and we are not prepared to 
attach any weight to it. Musammat Chan- 
chilo, one of the alleged rit wives of Nand 
Ram, is said to have been the mother of 
Jiwan Singh, and Musammat Ghamiro, 
widow of Nand Ram, states that Jiwan 
Singh was his son and was born three or 
four months after hie death. This witness 
is clearly interested iu the present litigation 
and her statement must, therefore, be receiv¬ 
ed with caution. Tlie evidence of the other 
witnesses produced for the defendants is of 
even less value than her testimony. On the 
other hand, the evidence adduced by the 
plaintiff.s to show that after the death of 
Nand Ram, Jiwan Singh, who was then an 
infant, was brought from the Rohtak Dis¬ 
trict to Bhajji and adopted by a wife of Sukh 
Lai as her son, is beneath notice, and we have 
no hesitation in rejecting it. 

It remains now to notice the documentary 
evidence on the record which has been 
relied upon by the defendants’ Counsel 
to prove that Jiwan Singh was son of 
Nand Ram. The two sale-deeds of the 
13th December 1898 and 23rd September 
1899 (Book 0, pages 11 and 13), in which 
Jiwan Singh is referred to as the son of 
Nand Ram and the grandson of Sukh 
Lai, are clearly not relevant evidence against 
the present plaintiffs, for the simple reason 
that the plaintiffs were in no way concerned 
with these deeds. We find, however, that 
on the 6th February 1902 a registered 
post card was sent by Puran Mai, plaintiff, 
to Musammat Pano, Musammat Nandi and 
Jiwan Singh, in which he referred to all 
these three persons as being in possesaiou 
•f Sukh Lai’s property “as his heirs,” and 
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be called apou theoi to pay him Rs. 1,300 
alleged to be due under a promissory note, 
dated the 2iud February 1900, execuied 
by Sakh Lai This post card shoe's that 
Puran Mai treated Jiwau Singh as one of 
Sakh Lai’s heirs, and it has not been 
explained how he could be regarded as 
his heir unless he was ITand Ram’s son. 
Next in a deed of mortgage, dated the 
29th July 1903 fB)ok B., page 6), executed 
by Xlusdirmcit !Nandi in favour of the present 
plaintiffs, we find that the property covered 
by the deed is spoken of as owned and 
possessed by the mortgagor Musimmat Nandi 
and Jiwan Singh, son of Nand Ram, in 
equal half shares. The plaintiffs being 
parties to the deed, it is reasonable to 
presume that they allowed the recital in 
question to be embodied in the deed without 
objection because Jiwan Singh was, as 
stated in the deed, son cf Nand Ram. 
Then there is the farther fact that the 
land in Kaithu which belonged to Nand 
Ram was mutated after his death in 
the name of Jiwan Singh who was entered 
in the revenue papers as his son. In view 
of all this documentary evidence the 
balance of probabilities is distinctly in favour 
of Jiwan Singh being the legitimate son of 
Nand Ram by Musammat Chanchilo, it not 
being seriously disputed that she was a 
lawful wife of Nand Ram. We hold, there¬ 
fore, that on the 25th November 1904, 
when tlie half share in shop No. 6 was sold 
by Musammat Gbamiro guardian of Jiwan 
Singh, to Mrs. Nicholson, Jiwan Singh as 
Nand Ram’s son, was the rightful owner of 
the said half share; and it follows that the 
title of Mrs. Nicholson to the share in qaes« 
tion is valid as against the present plaint¬ 
iffs. 

For the foregoing reasons, we maintain 
the decree of the District Judge and dis¬ 
miss the appeal with costs throughout. 

Kensington. J.—(Afay 19^/., 1913).—I agree 
with the conclusions of my learned colleague 
in this difficult and confusing case. The 
difficulty arises from our having to consider 
a series of facts about which there can be 
no absolute certainty, and as to which the 
District Judges of Simla have not always 
given decisions which can be reconciled. 

Pub shortly my reasons for holding that 
(be appeal should be dismissed are:— 


(1) . That Nand Ram was not the adopted 
son of Sukh Lai, who died in March 1900, 
there being no plea or evidence in this case 

upon which such adoption can be held estab¬ 
lished. 

(2) . That there is no support for the 
theory that the half shop in dispute was 
really bought by Sukh Lai for himself in 
August 1896, as a henami transaction under 
cover of Nand Ram’s name. This theory of 
a henami purchase was only started at a late 
stage after the alleged Will by Nand Ram of 
1897 had fallen through, and the balance of 
evidence is strongly in favour of Nand Ram’s 

being the actual as well as ostensible pur¬ 
chaser. 

(3) . That Sakh Lai bad no sort of right 
of succession to Nand Ram, on the latter’s 
death in March 1897, whether Jiwan Singh 
was Nand Ram’s legitimate son or not, and 
could not, therefore, mortgage the property 
in dispute to plaintiffs in October 1899. 

(4) . That on the whole it is more pro¬ 
bable than not that Jiwan Singh was the 
legitimate son of Nand Ram, as found by 
Major Burlton, District Judge, on 17th 
December 1903(Book A, page 5), the contrary 
finding by Mr. Dundas, District Judge, of 
28th November 1904 (Book, A page 16), 

being based on assumption rather than evi¬ 
dence. 

The appeal is accordingly dismissed with 
CDsts to defendants Nos. 1 and 2. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1772 Of 1911. 

March 28, 1913. 

Present'. — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beaoberoft. 

CHANDRA MOHlNI DEBI— Plaintiff- 

Appellant 
versus 

KENARAM CHITI— Defendant— 

Respondent. 

Mort^age~-Land mortgaged sold in execution of rent 
decree ^Tofiee given hy purchaser under section 167, 
Bengal Tenancy Act—~Whether mortgage extinguished— 
Ghatwali tenure held upon quit rent payable to H- and 
ghatwali service—Resumption of land hy Qovemment 
Settlement with zemindar who settled with mort* 
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gngor—Condition of settlement that mortgagor would 
pay quit rent payable to 11. and value of ghatwali ser¬ 
vice to zemimlar —Sin'f by zemindar— suit Jor 
rent or for money—Whether zomimlar and H. are joint 
landlords —Bengal 'lenancy Act {VIII of laS-V, ss. 159, 
107. 

The plaintiff brought this suit to enforce a mortgage 
security. The land mortgaged was purcliased by 
defendant No. 13 at a sale lield in exocMition of a 
decree for arrears of rent. After his purchase, ho 
caused a notice to be served upon the mortgagee, the 
plaintiff, in accordance with the ])rovisions of section 
167 of the Bengal Tenancy Act: 

Held, that the mortgage wastliereby extinguished, 
and the plaintiff's suit must fail. 

The mortgaged land was comprised in a ghativali 
tenure. The ghatwal held the land upon payment of 
quit rent to one fT, and was also liable to render 
^hattpa/i service. The land was resumed by the 
Government and transferred to the zemindar who 
settled the land with the mortgagor, upon condition 
that the quit rent which was to lie paid to U. would 
be paid by the zemindar, and that the lessee, tho 
mortgagor, would pay to the lessor, tho zemindar, a 
consolidated rent representing tho value of tho 
ghatioali service and tho amount of quit rent. On 
default of payment tho zemindar sued the lessee for 
arrears of rent and obtained a decree in execution of 
which tho defendant No. 13 purchased the land: 

Held, that tho zemindar ami //. were not joint land¬ 
lords and tho decree was not a decree for money as 
ono obtained by a co-sharor landlord, but one for rent 
and tho purchaser acquired the land with ])ower to 
annul incumbrances. 

Appeal from the decree of the District 
Judge of Bankura, dated May 22nd, 1911, 
reversing that of the Munsif of Bankura, 
dated April 30th, 1910. 

Babus Mohendra Nath Roy and Khetra 
Mohun Sen, for the Appellant. 

Babus Jogesh Chandra Ttoy and Baranashi- 
hashi Mukerjtie, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit to enforce a mortgage 
security executed in her favour on the 
23rd November 1901. The sole question 
in controversy at this stage is whether 
the fifth aind sixth parcels are still sub¬ 
ject to the mortgage. These parcels were 
purchased by the thirteenth defendant at 
a sale held in execution of a decree for 
arrears of rent. After his purchase, he 
caused a notice to be served upon the mort¬ 
gagee in accordance with the provisions of 
section 167 of the Bengal Tenancy Act and 
the point for determination is, whether the 
mortgage was thereby extinguished. The 
solution of this question’must depend upon 
the nature of the decree in execution whereof 
the properties were sold. 


The facts are not in controversy and may 
be briefly recited. The lands are comprised 
in what was originally a ghatwali tenure. 
The ghatwal held the land upon payment of 
quit rent of Rs. 2-10-9 to one Haradhan: he 
was also liable to render ghatwali service. 
In 1900, the lands were resumed by the 
Government an 1 transferred to thee zemindar, 
the Maharaja of Burdwan, under the pro¬ 
visions of the Bengal Village Chaukidar’s Act 
of 1870. On the oth May 1901, the Maharaja 
settled the lands with the mortgagor. It was 
stated in this lease that a quit rent was 
payable in respect of these lauds to Haradhan 
but the lessor assumed the liability for 
payment of this rent, and the engage¬ 
ment between the lessor and the lessee 
was to tlie effect that the lessee would 
pay to the lessor a consolidated rent of 
Rs. 12 7 6: of this sum Rs. 9-12-9 represents 
the value of the ghatwali service and 
Rs. 2-10-9 the amount of the quit rent. 
Subsequently, the lessee defaulted to pay 
rent. Thereupon the lessor sued him for 
arrears of rent and obtained a decree, in exe¬ 
cution whereof the property was sold. It has 
been argued on behalf of the appellant that 
this decree was in essence a decree for 
money, because it was obtained by a co- 
sbarer landlord, and that, consequently, the 
purchaser did not acquire the property with 
power to annul encumbrances. In our 
opinion, this position cannot possibly be sup¬ 
ported. 

Section 159 of the Bengal Tenancy Act 
provides that when a tenure is sold in exe- 
cution of a decree for arrears due in respect 
thereof, the purchaser shall take subject to 
the interests defined as ‘protected interests’ 
but with power to annul the interests de¬ 
fined as encumbrances.’ In order to deter¬ 
mine whether an execution purchaser has 
acquired these rights, the test to be applied is 

two-fold namely, whether a tenure has 
been sold, and secondly, whether tlie decree 
in execution whereof the sale has taken 
place is a decree for arrears due in respect 
of that tenure. In the case before us, there 
is no question that the lessee held a tenure 
under tho Maharaja of Burdwan, nor is there 
any controversy that the lessor obtained a 
decree for arrears due in respect of that 
tenure. It has been ingeniously argued, 
however, that Haradhan, who was entitled 
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to the quit rent was a joint landlord with 
the ^laharaja of Burdwan. This contention 
is obviously fallacions. It has not been dis* 
puted that Haradhan was not a party to the 
contract between the Maharaja and his 
lessee, when the learned Vakil for the appel¬ 
lant was pressed to state whether Haradhan 
could have joined the Maharaja in the suit 
for rent, he felt constrained to answer the 
question in the negative. This shows con¬ 
clusively that the tenure which has been 
sold, was held by the lessee under the 
Maharaja of Burdwan alone. If the lessee 
also held any tenure under Haradhan, that 
clearly constitutes a separate tenancy. The 
contract between the Maharaja and his lessee 
is distinct from and independent of the 
contract, if any, between Haradhan and 
the lessee. Consequently, in view of the 
principle recognised in the cases of 
Haladar Saha v, Rhidhoy Suvdri (1), 
}>iatu7igini Dassi v. Ram D<ts Mullick (2), 
Sailendra Nath Mitter v. Karali Charan Singh 

(3) and Bhabatarini Vast v. Ekahhar ^Ia/i7a 

(4) , we must held that what has been sold 
is a tenure within the meaning of section 159 
and that it has been brought to sale in exe¬ 
cution of a decree for arrears due in respect 
thereof. The purchaser has, consequently, 
acquired the property with power to annul 
the interests defined as incumbrances, and it 
has not been disputed that the purchaser has 
taken appropriate steps to annul the parti¬ 
cular incumbrat.ee sought to be enforced by 
the plaintiff. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs. 

Appeal dismissed. 

(1) 19 C. 593. 

(2) 7 C. W. N. 93, 

(3) 2 C. L. J. 534. 

(4) 6 C. L. J. 235; 2 M. L. T. 155 (F. B.). 


PUNJAB CHIEF COURT. 

Matrimonial Reference No. 4 o? 1912. 

November 28, 1912. 

Present'. — Sir Arthur Reid, Kt., Chief Judge, 

Mr. Justice Robertson and 
Mr. Justice Kensington. 

BETTE RIDGE —Petitioner 

versus 

CURRY— Respondent 

AND 

RUSHTON— Co-Respondent. 

Divorce Act {IV of 1869), ss. 18, bl—Marriage 
contracted within six months of confirmation oj decree of 
dissolution of former marriage—First husband living— 
Application for maintenance and custody ofchildofthe 
marriage 

Tho terms of section 57 of the Divorce Act are im¬ 
perative, and there is no alternative to passing a decroo 
of nullity where the marriage is effected within six 
months of tho conQrmation of a decree of dissolution 
of a former marriage of either party, and the former 
liusband or wife, as the case may bo, is living at the 
time of the latter marriage. 

Application for custody and maintenance of the 
cliild of tho marriage must be by separate petition. 

Case referred by the Divisional Judge 
of the Lahore Division, with his No. 984 
of 23rd August 1912, for confirmation of 
the decree passed by him on 30th July 1912, 
by the Chief Court of the Punjab. 

FACTS appear from the following judg¬ 
ment of the Divisional Judge, dated 30th 
July 1912 : 

The facts of this case are as fol¬ 
lows:—The petitioner, George William Bet- 
teridge, first applied for dissolution of his 
marriage with the respondent Elizabeth 
Mary Betteridge, alleging her adultery with 
the co-respondent A. H Rashton. 

It is admitted, and there is no question, 
that the petitioner and the respondent went 
through a form of marriage on August 12th, 
1902, before the Registrar of Marriages at 
Lucknow, the respondent having divorced her 
previous husband, one W, R. Curry. 

In reply to the petition for a dissolution 
the respondent asserted that she had never 
been legally married to the present petitioner, 
the reason being that her marriage with the 
petitioner in Lucknow took place before the 
necessary six months had elapsed from the 
date in which the decree dissolving her 
former marriage (passed by the Judicial 
Commissioner in Sind on 15th October 1901) 
had been confirmed (on June 20bh, 1902) by 
the High Court of Bombay. 

This being the [case, the first issn# to bs 
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decided was obviously whether respondent’s 
marriage at Lucknow with the "petitioner was 
a legal marriage or not. 

It is perfectly clear from the certified 
copy of the order of the High Court of 
Bombay dated ’‘June 20th, 1902, that tlie 
marriage at Lucknow was not legal, and, 
indeed, the petitioner has himself now admit¬ 
ted this; and he has now joined in the prayer 
that his marriage with respondent be declar¬ 
ed null and void. No separate petition was 
really required for this and it was the point 
to be decided first. Authority which I have 
consulted on this point is the ruling of Bar- 
grave Deane, J., given in 5. v. 5. R. (1). 

It is admitted that, at the time of the 
Lucknow marriage, respondent’s former 
husband Curry was alive. There is, there¬ 
fore, no question that the marriage at Luck¬ 
now was not a legal marriage, and since it 
was celebrated in India, tliis Court has the 
power under the Indian Divorce Act to 
declare it null and v^id. There is, therefore, 
in this case (as Bargrave Deane, J., has laid 
down) no question of adultery; and I may 
say at once that I fully believe that tire 
petitioner and respondent were married at 
Lucknow in perfect good faith, but under 
a mistake as to the law; having been appar¬ 
ently mistakenly advised by Counsel. 

In the course of these proceedings, this 
Court for reason given in the order on the 
record refused to allow the respondent 
alimony pendente Ute. 

In arguing before this Court at the end of 
the trial, Counsel on both sides have address¬ 
ed me on three points, viz., (a) custody of 
the child; (6) maintenance of the child: (c) 
costa. Mr. Beechey asking for costs against 
petitioner not only for the re.spondent, but 
for the co-respondent also. The question of 
maintenance had come up separately in 
connection with Criminal Revision No. 69 of 
1912, which concerned a Magistrate’s order 
directing the petitioner to pay Rs. 30 month¬ 
ly for the maintenance of his child by tlie 
respondent, which child is still with its 
mother. 

As regards custody:—both petitioner and 
respondent have applied for the custody of 
their child, Reginald, said to be aged about 
three years and nine months. I cannot, of 
oouise, accept the argument of petitioner’s 
(1) (1912) P. 16atp. 18; 81 L. J. P. 16; 106 L. T. 
464. 


Counsel that the child Reginald is “legiti- 
mate. He is not. But, the marriage at 
Lucknow having been contracted in good 
faith, he is entitled under section 21 of the 
Indian Divorce Act to succeed in the same 
manner as legitimate children, to the estate 
of his father, who at the time of the marri¬ 
age was competent to contract. For the 
respondent, Mr. Beechey has argued that the 
child being illegitimate, custody must per¬ 
force go to the mother. Counsel on both 
sides have cited a large amount of high 
authority on this point; but, as I shall show, 
this Court is at present powerless to pass 
any order as to custody except a mere interim 
order which would be of no use. I do not 
agree with Mr. Beechey’s view tlmt’the mother 
is absolutely entitled under (lie law to have 
custody of the child. This is not an ordinary 
case at all; and a high authority, Sir R. 
Phillimore has laid down that “the first duty 
of the Court is to consider what is for the 
benefit of the children — that should be the 
paramount consideration with the Court" 
\_l) Alton V. IVAlton (2)]. It is distinctly set 
forth in section 44 of the Indian Divorce Act 
until the decree for nullity haz co«- 
bylthe High Court, the District Court 
cannot pass orders for the custody, mainten¬ 
ance, etc., of t'he children (tliat is, of course, 
excepting a mere interim order). It also 
appears that, after the High (or Chief) Court 
has confirmed such a decree of nullity, there 
has to be a special application by petition 
(presumably on a Rs. 20 stamp) to the 
District Court for custody. I cannot, there- 
fore, make an order as to custody now. 
Whether the Chief Court can itself make 
such an order on these proceediugs coming 
before it for confirmation, I do not know. If 
it can—then, much trouble and expense will 
be saved to the parties; and I would briefly 
recite the follosving facts which may bear 
upon that point. 

The child is a male child. The father is 
in a good position, with an income of over 
Rs. 300 per mensem while the respondent, on 
her ovvn statement seems to be earning a 
precarious livelihood by keeping a boarding¬ 
house and by borrowing from money-lenders. 
The father has been admittedly supporting 
the children of respondent’s former marriage. 


(2) (1878) 4 P. D. 87 at p. 91; 47 L. J. P. 69. 
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The respondent, though she denied adultery 
with the co-respondent and the question had 
not to be gone into, has admittedly been 
living during these proceedings in the same 
house as the co-respondent under circum¬ 
stances (as shown by her own admissions) 
which raise the greatest suspicion as to her 
relations with the co respondent. It was 
for this reason that this Court refused her 
alimony pendente lite. 

Maintenance :—This question, of coarse, de¬ 
pends on the decision as to custody of the 
child Reginald. If the child goes to the 
father, there will be no reason for continuing 
that order; if to the mother, then the question 
will have to be gone into. We most await 
the Chief Court’s decision. 

Costs :—The respondent should certainly 
have her costs from the petitioner since, what¬ 
ever her conduct may have been, the respon¬ 
sibility for seeing that the marriage would 
be a legal one before he contracted it lay 
with the petitioner. 

I decline to allow the co-respondent any 
costs from the petitioner. For all he knew 
to the contrary, the Lucknow marriage might 
have proved to be a legal marriage; and, if 
he had had the emalleat sense of decent 
feeling he would not have been living in the 
same house with the respondent during these 
proceedings. 

I accordingly proceed to pass the only 
decree which this Court is, at present, en- 
titled to pass. 

I grant the petitioner a decree as prayed 
declaring that his marriage with the respon¬ 
dent on the 12th August 1902 is hereby 
declared to be null and void and no legal 
marriage. Further, in accordance with 
section 21 of the Indian Divorce Act. I order 
that it be specified in this decree that the 
child Reginald Betteridge (begotten before 
this decree) shall be entitled to succeed, in 
the same manner as legitimate children, to 
the estate of his father, the petitioner George 
William Betteridge. 

I make no order at present regarding the 

maintenance of the said child. He is with 

his mother, and the Magistrate’s order is 
still in force. 

The petitioner will bear his own and the 
respondent’s costs in these proceedings. The 
co-respondent will bear his own costs. 


Mr. Obeidulla, for the Petitioner. 

Lala Balwant Eaiy for the Respondent. 

ORDER.—This case has come before ua 
for confirmation of the decree for nullity 
of marriage made by the Divisional Judge 
of Lahore, exercising jurisdiction as District 
Judge under the Divorce Act. The District 
Judge found that the form of marriage 
was effected within six months of the con¬ 
firmation by the Bombay High Court of 
a decree of a District Judge dissolving a 
marriage between the respondent and one 
Curry who was then her husband. This 
finding has not been contested aud we 
are satisfied that the decree dissolving the 
respondents marriage was confirmed on the 
17th June 1902 and that the form of 
marriage between the petitioner and the 
respondent was effected on the 12fch August 
1902, the former husband of the respondent 
being then alive. The District Judge 
had, therefore, no alternative to passing a 
decree of nullity, the terms of section 57 
of the Divorce Act being clear and im¬ 
perative, but delivery of judgment has been 
delayed by the necessity for recording evi¬ 
dence that the respondent’s former husband 

was alive at the date of her marriage to 
the petitioner. 

The evidence of the petitioner now re¬ 
corded aud the certificate filed by him 
this day satisfy us that W. R. Curry, the 
former husband of the respondent, was alive 
after the date of that marriage. 

We confirm the decree of nullity of the 

marriage between the petitioner and res¬ 
pondent. 


ihUKl XUallilvliaUUO 

of the child of the marriage must be by 
separate petition. 

The Court below, undoubtedly, has juris¬ 
diction in the matter. 


The question whether this Court has 
jurisdiction will be decided when the neces- 
mty for decision arises. The respondent’s 
leader has not filed a certificate of fees 
and she ig, consequently, not entitled to 
costs of this Court. 
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GOPAL DAS V. MUNICIPAL COMMITTEE, LAHORE. 

PUNJAB CHIEF COURT. 

CiTiL Retision Petition No. 1916 of 1911. 

February 3, 1913. 

Present". —Justice Sir Frederick Robertsou, Kt. 

GOPAL DAS— Plaintiff—Petitioner 

versus 

The municipal COMMITTEE of 

LAHORE, —Dependant—Respondent. 

Punjab Mii.nicipal Act {XX. o/1801),s. ^1—Punjab 
UunicipalAct (/I/o/1911), ss. 180, 193—Tliara new 
or old—Power of Committee to remove—Compensafion — 
Bepaira of thara. 

If no reply to a notice piveu to a Municipality 
under section92 of Act XX of 1891, (sections 1S9 and 
193 of Act III of 1911) for orcctiii", re-eroetinp or ro- 
pairingn house is given within six weeks from the date 
of its service such silence amounts to an automatic 
sanction of the llunicipality. Such sanction cannot 
bo withdrawn afterwards. 

A Municipal Committee is competent to remove a 
thara whether old or new, but in tho former case it is 
necessary to give compensation before removal. 

Daa v. Municipal ComniitteCy Delhi, 90 1’. K. 

1898, followed. 

Tlio mere substitution of now bricks for old ones in 
a platform on tbo ground does not constitute any 
thing more than repairs to sucli platform. 

Petition under section 70(1) (a) of Act 
XVIII of 1834, as amended by Act XXV of 

1899, for revision of the order of the 
Additional Divisional Judge of Lahore, dated 
the 5th day of May 1911, reversing that of the 
Monsif, 2nd class, Sharakpur, dated the 20t]i 
day of November 1909, decreeing plaintiff’s 
claim. 

Mr. Nand Lai, for the Petitioner. 

Lala Hari Ohand, for the Respondent. 

JUDGMENT.—This case relates to a 
dispute between the petitioner, Gopal Das, 
and the Municipal Committee of Lahore in 
regard to a thara or small platform in front 
of Gopal Das’ house. 

Now it is quite clear that an application 
was made by Gopal Das to the Committee for 
permission to repair this thara which was 
clearly in existence before. On the 15th 
Match 1905. he pot in an application for 
permission to re»build the whole of his house; 
and on the 30th March he put in a further 
application saying that he proposed to pull 
down and re*build the house, but that as 
regards the thara, which had been in exist¬ 
ence for a long time, he only proposed to 
repair it. Admittedly no reply to this 
application of the 30th March was received 
by the petitioner within six weeks of the 
application. It is, therefore, difficult to see 
how it can be denied, in view of the 
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provisions of section 92 of the Municipal Act, 
that he was entitled to repair the thara quito 
apart from any question to the re-building 
of the liouse as to wliich the subse .jaeut orders 
were clear. 

It is also, no doubt, proved that in a 
subsequent order, dated the 30fh September 
190o, he was forbidden to build auy thara. 
The words are 'koi thara harhao manznr 
nuhinhaid It is contended for the peti¬ 
tioner that the natural interpretation of these 
words is that no extension of the thara is 
pet initted. F.>r tlje respondent it is contended 
that the word 'harhao' used is not a participle 
of the verb 6ar/ia«a’but r efers to certain 
projections for wliicli pei mission had been 
asked and as to which permission was 
refused. This may be and possibly is correct 
inasmuch as across the map, which lias been 
put in by the petitioner and is said to have 
been returned to liim, we Hod written in red 
ink harhao ua vianznr h-n.' This, liowevei’, 
was long subsequent to the petition of 30tk 
March, 1905. The house was re-built and 
the thara is said to have been re-built. But 
it is not alleged that it lias been e.Ntendod in 
any way and it is very difficult to say how 
far the re-builditig of a platform differs from 
its repair. During the absence of the 
petitioner the thara was removed. He 
accordingly brought a suit for injunction 
against the Municipal Committee to restrain 
them from interfering with him in respect of 
this thara and also for compensation for the 
removal of the thara. The suit for 
injunction has been dismissed and it is not a 
matter with which I can interfere on revision. 

Tu accordance with the views expressed in 
Badri Das v. Municipal Committee, Delhi 
(1) the Committee are competent to remove 
this thara whether old or new, the only 
question being whether, if it was old, they 
are bound to pay compensation. Now it 
appears to me that it is impossible to say 
that such a small matter as a thara can be 
removed on the ground that it is a new 
structure wlien sanction to repair it has been 
automatically given. The question of 
re-building a house or a structure depends 
upon totally different grounds. It may be that 
the defendants have a clear right to refuse 
that on any ground that they consider 

(1) 90 P. R. 1898. 
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sufficient. But the mere substitution of ne^ 
bricks for old in u platform upon the ground 
does not appear to me to constitute anything 
more than repairs to such platform; and in 
this case it appears to me that automatic 
sanction had been given to these repairs. 

The sole evidence on whicii it is assumed 
that a new thura has been substituted for an 
old one is the statement of one witness, Lala 
Chand Mai, who admits that he does not 
know whether the thara has been extended or 
not. And all the other evidence is to the 
fact that there has been no extension or 
increase. The most that can be said to 
have been done is to have substituted new 
bricks for old. It appears to me, therefore, 
that on the facts as fmnd the Committee 
were not entitled to remove this with¬ 
out paying compensation to the petitioner. 
There has been no contest as to the amonnt 
of compensation payable and the amount 
claimed is Rs. 25, which must be accepted as 
the amount reasonably cliargeable to the 
Municipal Committee. The plaintiff has 
failed in his main claim for an injunction, but 
he is entitled to compensation in my opinion. 
On the facts as found by the learned 
Divisional Judge, I consider that a decree 
for compensation should be given and I so far 
vary the decree of the learned Divisional 
Judge as to decree Rs. 25 compensation to 
the plaintiff. As he has failed to obtain an 
injunction, I order that each party shall bear 
their own costs throughout. 

Petition partly allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 130 op 1912. 

February 28, 1913. 

Present: —Mr. Justice Rahque. 

SHEO RAM AND OTHERS—Defendants — 

Applicants 

versus 

BADRI DAS-BIHARI LAL— Plaintiff- 

Opposite Partv. 

Provincial Small Cause Courts Act(lX oj 18S7), s. 23 
Limitation— Revision. 

The question of limitation is a proper ground for 
revision under section 25 of the Provincial Small 
Cause Courts A.ct. 

Sarman Lai v. Khuhan, 16 A. 476; A. \7. N. (1894) 
183; Barman Lai v. Khuban, 17 A. 422; A. W. Ji. 
(1895) 112; Jamna Dat v, Bishnath Singh, 3 Ind. 
Cm. 817; 6 A. L. J. 944, referred to. 
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Civil revision against the decision of the 
Judge of Small Cause Court of Cawnpore. 

Mr. A. P. Dube, for the Applicants. 

Mr. Gulzari Lai, for the Opposite Party. 

JUDGMENT.—^This is an application in 
revision under section 25 of Act IX of 1887 
from the decree of the Judge of Small Cause 
Court at Cawnpore. The only point urged is 
that the claim in respect of Rs. 298-9-3 has 
been wrongly decreed, as the claim in respect 
of that item was barred prior to the institu¬ 
tion of the suit. For the opposite party a 
preliminary objection is taken that the ques¬ 
tion of limitation is not a proper ground under 
section is of Act IX of 1587. In support of 
this objection reliance is placed on Sarman Lai 
'V, Khuhun (1) and S'l'^-man Lai v. Khuhan 
(2). For the applicant the case of Jamna 
Dat V. Bishnath Singh (3), is relied upon. 
It appears that in spite of the rulings of 
Sarman Lai v. Khuhan (i) and Sarman 
LaZ V. Khuhan (2) this Court has 
eutertained applications under section 25 
of the Small Cause Courts Act, both on ques¬ 
tions of fact and law including the question 
of limitation, f, therefore, disallow the pre¬ 
liminary objection. 

As to the item of Rs. 298-9-3 objected to by 
the applicant it is clearly barred on the 
evidence of the plaintiff’s munib, Daya Ram. 

1 he only way in which the opposite party 
could have successfully recovered this sum 
would have been if they had proved that the 
dealings between Sheo Prasad and the opposite 
party had been in the nature of a mutual, 
open and current account, in which there had 
been reciprocal demands between them. The 
evidence in the case does not show any such 
dealings between Sheo Prasad and the oppo¬ 
site party. On the contrary the evidence of 
Daya Ram is to the effect that loans from 
time to time were advanced to Sheo Prasad. 
The loans advanced to him were independent 
loans and cannot be said to have formed 
parts of a mutual, open and current account. 

I allow the application and modify the decree 
of the lower Court by decreeing the claim of 
the opposite party for Rs. 200-5-9 only. 
Proportionate am junt of costs is allowed to 
both parties in all Courts. 

Application allowed. 

(1) 16 A. 476; A. \7. X. (1394) 183. 

(2) 17 A. 422; A. \V. N. (1895) 112. 

(3) 3 Ind. Caa. 817; 6 A. L. J. 941. 
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Musummat deosi v. eakht ual. 

PUNJAB CHIEF COURT. 
Miscellaneous First Appeal No. 1435 op 1912. 

March 18, 1913. 

Present :— Jnstice Sir Frederick Robertson, Kt. 

Musammat DEOKl— OprosiTE Side_ 

Appellant 

versus 

BAKHT MAL—Petitioner—Respondent. 

Quardians and Wards Act {VUI 0 / 1890), ss. 7, 
15—Courts to judge the riccessitt/of appointing guar, 
dian—Ko need of guardian when minor's mother is com- 
petent to manage her minor son's pi-operly. 

It is a mistake to assume that merely because an 
application is made a guardian must be appointed. Tho 
first thing to be done is to consider whether it is 
really necessary to appoint a guardian at all. 

Whore the mother of a minor sou is managing tho 
affairs of her sou properly no guardian need bo 
appointed. 

First miscellaueOQS appeal from the order 
of the District Jndge, Sialkot, dated the 
28th June 1912, appointing the plaintiff 
as guardian of the propeify of the minors. 

Pandit Kishori Lai for Lola Mool Chand 
and Lala Devi Das, for the Appellant. 

Lala Pam Lai and Mian Btjat Singh, for 
the Respondent. 

JUDGMENT.—This case is a good illustra¬ 
tion of the misuse of the Guardians and Wards 
Act, which is so common in this Province. 
District Judges, too, often .seem to assume that 
merely because an application i.s made, a 
guardian must be appointed. Now in this 
case the mother of the minors assisted by 
her brother, was managing the family affairs. 
The deceased husband’s half brother who has 
had a quarrel with the widow’s brother, 
comes in and applies to be made guardian. 
Now the first thing to be done is to consider 
whether it is really necessary to appoint a 
guardian at all. This point of view does not 
appear to have occurred to the District Judge. 
The mother has no interests adverse to the 
children and she seems to have a capable 
assistant in her brother. 

I set aside the order appointing Bakbt Mai 
guardian of the nroperty and Musammat 
Deoki guardian of ctie person of the minors 
and direct the District Judge first to 
make proper inquiry; one of the necessary 
issnes is:— 

Are the minor’s interests being properly 
looked after by the mother with the assistance 
of her brother? 

Then if, it be proved that they are not, and 
not before, the District Judge should consider 
whether it is necessary and desirable to 


DHANTAT SINGH V. BUDH SIMOD. 

appoint guardians to person and property, 
and if so who, and on what conditions, 
should be appointed. Costs to be costs in the 
proceedings. 

Appeal allowed-, Gase remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 627 of 1912. 

February 27, 191.3. 

PrMeaf— Justice Sir Henry Gridin, Kt., and 

Air. Justice Charnier. 

DHANPAL SINGH— Plaintiff_ 

Appellant 

verrus 

BUDH SINGH and another—Defenda.nts_ 

Respondents. 

Registration Act (XVI of IQOS^.s. oO-Rcjistered and 
unregistered document--Priority ^Auction purchase 
under the registered document docs not extinguish the 
rights under the prior unregistered document. 

Certain property was subject to two mortgages one 
by an unregistered deed and tho other by a subse- 
quent registered dce<l. 

In e.Tccutionof a decree obtained on the siibsoquont 
registered mortgage tho right, title and interest of tho 
mortgagor was purchased at an auction sale: 

Held, that tho earlier unregistered mortgage was 
not extinguished by such purchase. Tho debt'securod 
under tho unregistered mortgage was recoverablo 
from the surplus money, if any, left after satisfying 
tho registered mortgage. ^ 

Section 50 of tho Registration Act docs not moan 
that the unregistered mortgage is invalidated or tho 
rights of tho mortgagee thereunder are extinguished. 

Second appeal from the decision of tha 
District Judge of Agra. 

Dr. Satisk Ohandra Banerji (with him Mr. 
Benode Behari), for the Appellant. 

The Hon’ble Dr. Sunder Lai, for the Res¬ 
pondents. 

JUDGMENT.—The plaintiff in the suit 
sued to recover principal and interest on 
an unregistered mortgage-deed dated 15th 
December 1387, to secure an advance of 
Rs. 95. The mortgage was executed by 
Budh Singh, defendant No. 1, in favour of 
the plaintiff’s predeoessor-in-title. Defend¬ 
ant No. 2, Sah Tejpal, held a registered 
mortgage also for Rs. 95 executed on the 
5th of December 1892, hypothecating the 
same property. Tejpal brought a suit on 
his mortgage and obtained a decree in 
execution of which he purchased the pro- 
perty himself. The present suit was 
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resisted by Tejpal on the ground that he 
was purchaser in execution of a decree 
obtained on a document which by reason 
of registration took effect against the 
unregistered document held by the plaintiff. 
The Court of first instance gave the 
plaintiff a decree conditional on his paying 
half the amount due to Tejpal, defendant 
No. 2, under the mortgage-deed in the 
latter’s favour. Tejpal, defendant No. 2, 
appealed to the lower Appellate Court. 
In hia memorandum of appeal various 
grounds were taken. But the lower Ap- 
pellate Court has decided the appeal on 
one ground only. Tejpal contended that 
as he was a purchaser at an auction sale 
held in execution of a decree on a mortgage 
having priority over the mortgage in 
favour of the plaintiff, the rights of the 
plaintiff were altogether extinguished. 
The lower Appellate Court upheld this 
contentiori and without considering the 
other pleas raised in the appeal decreed 
the appeal and dismissed the plaintiff’s 
suit in toto. In second appeal it is con¬ 
tended that the view taken by the lower 
Appellate Court is wrong. Section 50 of 
the Registration Act provides that a 
registered document of the kind mentioned 
in clauses (a), (6), (c) and (<i) of section 
17 and clauses (a) and (6) of section 18 
shall, if duly registered, take effect as 
regards the property comprised therein 
against an unregistered document relating 
to the same property. The defendant 
Tejpal relies on his purchase in execution 
of a dceree obtained by him on a registered 
mortgage. What he purchased at the 
auction sale was the right, title and interest 
of his mortgagor. The mortgage held by 
the plaintiff although not created by a 
registered document was not invalid merely 
by reason of the document not being 
registered. If a valid mortgage was created 
by that document, the debt secured was 
recoverable from the surplus, if any, left 
after the satisfaction of the registered mort¬ 
gage held by Tejpal. As the only point 
decided by the lower Appellate Court was 
that the rights of the plaintiff were 
altogether extinguished, and as we are 
unable to agree with that view, we must 
allow this appeal, set aside the decree of 
the lower Appellate Court and remand 
the case to that Court for decision of other 


questions raised in the appeal before that 
Court. 

Costs of this appeal will be costs in the 
cause. 

Appeal decreed', Oause remanded. 


PUNJAB CHIEF COURT. 

Second CivrL Appeal No. 781 of 1912. 

March 5. 1913. 

Present: —Mr. Justice Rattigan. 

RAM BHEJA MAL— Plaintiff—Appellant 

vereus 

MUHAMMAD AMIN— Defendant— 

Respondent. 

Piinjah Pre-emption Act {II of \Q 0 o), s. 13 r?i. ( 1 ) 

and (5)— pre-emptors—One having common 
entrance and the other co-sharer. 

A co-sharer in a part of the property sold has a 
superior right of pre-emption, under section 13, clanso 
first, of the Punjab Pre-emption Act, II of 1905 to the 
vendee whoso claim can only fall under clause fifthly 
of that section. 

Second appeal from the decree of the 
District Judge, Jbelum, dated the 8fch 
February 1912, reversing that of the Munsif, 
first class, Find Dadan Khan, dated the 
28th November 1911, decreeing plaintiff’s 
claim. 

Mr. xyand Lai, for the Appellant. 

Mr. Brij Lai, for the Respondent. 

JUDGMENT.—This is a suit for pre¬ 
emption of certain urban immoveable pro¬ 
perty, and a decree was passed in favour 
of the plaintiff pre-emptor by the Munsif, 
first class, on the ground that the plaintiff 
was a co-sharer in the courtyard of the 
property in dispute. The vendee appealed 
to the District Judge on varions groands but 
these were not considered, as the learned 
Judge was of opinion that the plaintiff’s 
claim must fail because a reference to the 
map on the file showed that the houses 
of both the vendee and the pre-emptor had 
a common entrance from the street with the 
vendor. A second appeal has been preferred 
from the decree of the District Judge and 
after hearing Counsel I have no doubt that 
the only coarse open to me is to remand 
the case to the District Judge under Order 
XLI, rule 23, Civil Procedure Code, ior 
determination of the appeal before him. 
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The learned Jadg’e has quite overlooked the 
fact that the plaintiff claims to be a co- 
sharer in the part of the property sold 
and that the second issue, which deals with 
that part of the case, was decided in his 
favour. If this finding is correct, tlie 
plaintiff would clearly have a superior right 

under section 13, clause of the Punjab 

Pre-emption Act to tlie vendee whose claim 
at best can fall only under clause iifthly of 
the said section. I would also point out 
that no question seems to have been raised 
before the Munsif as to tliis alleged common 
entrance, and that it is not self-evident from 
the plan itself that the pre-emptor and 
vendee have a common entrance to their 
houses with the vendor. This fact is denied 
before me by the plaintiff and he obviously 
is entitled to contest it by evidence, before 
it can be assumed that such an entrance 
actually exists. There are, of course, a 
number of other questions involved in tlie 
appeal before the District .Judge and all these 
may have to be considered by him. 

I accordingly accept the appeal and re¬ 
mand the case under the order and rule above 
referred to. 

Costs will abide the event of the appeal 

and as the Court-fee stamp was of trilling 

value I need pass no order with regard to its 
refund. 

Appeal accepted; Case rernaiided. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 388 op 1911. 

March 20. 1913. 

Present; — Sir Henry Richards, Kt. , 
Chief Justice, and Mr. Justice Banerji. 

BASANT BIHARI— Petitioned— 

Appellant 

tersus 

The secretary op STATE kor INDIA 

— Opposite Party— Respondent. 

otvii Procedure Code (Act J'o/1908), 0. XX, r. 2 - 
Judgment written after the Judge ceased to he the Judge 

Pronouncement of judgment by successor, validity of. 

A Judge may pronounce a judgment written but not 
pronounced by his predecessor. A jufigmcnt so pro- 
nouncod is not vitiated by tho mere fact tliat it was 
written after the Judge writing it had ceased to have 
jurisdiction in that particular locality. 


First appeal from the decision of the District 
her 19n ^le 9th Septem- 

Dr. 0. P'lner/i, for the Appellant. 

-Mr. Ryves, for the Respondent. 

JUDGMENT.—The appeal arises out of 
a suit under tho Laud Acquisition Aot. 
1 he property in respect of which the claim 

arises is situate in Allahabad, not far from 
the Muir Central College, for which institu¬ 
tion It was acquired. The appellant has 
been awarded the .sum of Rs. 7.900. In his 
appeal he claims a further sum of R.s. 32 000 
There can be no doubt that if the appellant 
was the absolute owner of the property in 
dispute, or even if he had a permanent in- 
^rest therein subject only to the payment of 
Ks. -IS-S per annum to Government, he 
would be entitled to a c-mside/ably larger 
sum than has been awarded to him by the 
Court below. We have considered the evi¬ 
dence and we entirely agree with the Court 
below that the appellant has not shown that 
he iiad any permanent interest in the plot. 
In our opinion his tenure amounted to no 
more than a tenancy from year to year. 

We have been referred to Nabakumari 
Debi V. Behari Lai Sen (I) and ^ania Lai 
Qosivami V. Atarmoni Dasee (2) and the cases of 
TJpendra Krishna Mandal v. Ismail Khan Ma¬ 
homed (3) and Nilratnn Mandal v. Ismail 
Khan Mahomed (-t). All these cases were 
decided upon their own facts and circum¬ 
stances and are quite different from the 
present case. 

In the view we take of the nature of the ap¬ 
pellant’s tenure, we cannot say that the com¬ 
pensation awarded him by the Court below 
was erroneous. It has been contended that 
the judgment of the Court below and the 
decree founded thereon is bad because the 
judgment was written by Air. Tute after he 
had ceased to he the District Judge of 
Allahabad. The judgment, no doubt, was so 
written and it was delivered by his successor 

We think the mere fact that Mr. Tate had 
ceased to be the District Judge when he 
wrote the judgment is not sufficient to initi- 


(1) 34 C. 9U2; 2 M. h. T. 433; G C. L. J. 122; ll 
W. N. 8G5; 4 A. L J. .570; 5) Bom. L. R, 84G- 17 AL 
J. 397 (P. C);34I. A. ICO 

(2) 35 0. 763; 12 'J. W. X. 432 


(3.^ 32 C. 41; 8 C. W. N. 889; 31 I. A. 14A (P. C.). 
(4) 32 0. 51; 8 0. W. N. 895; 31 I. A. 149 (P. C.), 
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ate the judgment. Order XX, role 2, pro¬ 
vides that a Judge may pronounce a judg¬ 
ment written but not pronounced by his pre¬ 
decessor. In the Full Bench case of Saly ndra 
I^oth Br.y Chaudhnri v. Kasttira Kumcri 
Ghnitcnlin ("5), the Calcutta High Court 
held that a judgment written ten months 
after the Judge had ceased to have jurisdic¬ 
tion in the particular division was good and 
fuIBlled the conditions of the corresponding 
section of the Code of Civil Procedure then 
in force, 

It has been further argued that the award 
is without jurisdiction because Government 
claimed an interest in the property as well 
as the appellant. We do not think that 
there is any force in this contention. It can 
hardly be said that if land was in the 
occupation of a lessee under a lease from 
Government for 60 years, ten years of which 
had expired when the property was wanted 
for some public purpose, the property could 
not be acquired upon payment of compensa¬ 
tion to the lessee for his interest in the 
unexpired teim. If this be so, there is no 
difference in principle in the present case. 
If the appellant’s interest is that of a tenant 
from year to year, he is entitled to compensa¬ 
tion for the period that could elapse before 
he could be turned out and also for reason¬ 
able compensation for the buildings which 
are situate on the land. 

In our opinion the appeal fails, and we 
accordingly dismiss it with cosis including in 
this Court fees on the higher scale. 

, ^ Appeal dismissed. 

(6, 35 C. 760 (F. B.); 4 M. L. T. 33; 7 C. L. J. 6€C; 
12 C. W. N. 65*2. 


BOMBAY HIGH COURT. 
Original Civil Soit No. 17 of 1912. 

October 27, 1912. 

Prtteni :—Justice Sir Dinahaw D. Davar, Kr. 
HARAKHBAl— Plaintiff 

versus 

JAMNABAI and others—Defe.ndants. 

Chil Procedure Code {Act V of 1908), s. 89, 0. XXUI, 
r. 3 —Submission and aicard, whether can be recorded 

as an adjustment or co7njprotnis>‘ — Pending su«i_ Rejer- 

ence to arbitration without the intet'vention of the 
Court—Power of Court to inquire whether the auard is 
'proper* 


Where a suit is referred by parties to arbitration 
and an award is made, the submission and the award 
may be recorded as an agreement, adjusting or com- 
protnisiug the suit, and a decree passed in terms of 
sucli award. 

Prag Lass v. Gudhardhari, 26 B. 76j 3 Bom. L. R. 
431, followed. 

The addition of the words “where it is proved to 
the satisfaction of the Court” in Order XXIII, rule 3, 
give the Court power to inquire into a disputed com¬ 
promise and to record it, if satisfied that it was pro¬ 
perly arrived at. 

The provisions of the second Schedule to the Civil 
Procedure Code do not contemplate a reference to 
arbitration by the parties to a pending suit without 
the intervention of tho Court. But the words “any 
other law for the time being in force” in section 89, 
of the Code apply to Order XXIII, rule 3, and, there¬ 
fore, where an award, made on reference to arbitra¬ 
tion in a pending suit without the intervention of tho 
Court, is disputed by a party, the Court should iuqoiro 
whether the award, which is alleged to bo an adjust¬ 
ment or compromise, was justly, legally and properly 
arrived at. 

Mr. Setalvadf (with him Messre. Jinnah and 
Duvar)^ for the Plaintiff. 

Mr. Desai^ (with him Mr. Bahadurji)^ 
for Defendant No. 1. 

Mr. Joyakar, for Defendant No. 2. 

Mr. Setalvad^ (with him Mr. Eobertson)t 
for Defendant No. 3. 

JU DGMENT.—This is a suit by the plaintiff 
against her daughter in-law and others for 
the administration of the estate of her late 
husband Hirji Asoo and for various other 
consequential reliefs. 

After several attempts to settle matters in 
dispute between them had failed, 1 was 
informed that the plaintiff and the first and 
the third defendants had referred matters 
to the arbitration of two friends of the family* 
and with the consent of the Advocate- 
Genera), who is the second defendant in the 
suit, the matter stood over pending the 
decision of the arbitrators. The first defend¬ 
ant assored the Court that as soon as her 
differences with the plaintiff were adjusted 
she would make arrangements in respect of 
charities with the Advocate-General which 
would be satisfactory to him. 

On the 3id of October 1912, when the suit 
was called on for hearing, I was informed 
that the arbitrators had made their 
award the day previous and Mr. Setalvad for 
the plaintiff asked me to allow the matter to 
stand over to enable him to consider the 
award published only the day previous. The 
hearing stood over accordingly and the case 
was called on again on the 11th of October, 
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record the award as an adjustment ’of all 
IrrlnS te‘rms • 

arranged terms in respect of charity which 

thauhe first dr Ge.feral, and 

that the first and the second defendants were 

LThrcLrtif oonse^lU fi: 

as tbe charties were concerned. 

r.r^d ‘P ^“PPO'-t of his application 

relied on the case of Prag Dass v. GuJhardari 

forhnl^ "“thority 

for holding that where a suit is referred by 

parties to arbitration and an award is made^ 
the submission and the award may be 
recorded as an agreement adjusting or 
compromising the suit and a decree passed 

d rr This case was 

decided under section 375 of the old Civil 
Procedure Code. That section is re-produced 
in the present Code in Order X^lff rule 3 
but with the additional words “Ihere !t U 

The ldd-r * satisfaction of the Court." 
he addition of these words would seem to 

To il P‘’''ei- 

'•£ ° * disputed compromise and 
record it if satisfied, that the compromise 

in !cctd r fuP'iii no diifieully 

m acceding to Mr. Desais application, bu^ 

r. Setalvad, who disputes the award 
points to seol'on 89 iu the new Code and 

Xnled“ t'lat the proper procedure to he 
adopted should be such as is laid down in 

turn t^H ‘P tl*® Code. Wlien I 

he d^ffl if™'!'* Scbedule I am faced with 

Sched ^ ‘'‘P P^^iPiona of that 

Schedule do not contemplate a reference to 

withontn'' parties to a pending suit 

ithout the intervention of the Court. The 

010011^00®? Schedule 

in n rf a reference to arbitration 

of through the intervention 

affreem Schedule, contemplate an 

greemenfc to refer to arbitration and a 

pendiW^ lo arbitration, when there is no suit 
DrovM^ between the parties. Section 18 

provides for stay of a suit by a parly to an 

fir ement to refer to arbitration. The 
(1) 29 B. 76; 3 Bom, L. R, 431. 


second Schedule to the Civil Procedure Code 
therefore, does not apply to or contemplate a 
reference to arbitration by parties to a suit 
which 13 pending, outside of the suit and 
^thout the intervention of the Court. 
What with the .Arbitration i^ct of 
1699, section 81 of the Civil Procedure Code 
^le second Schedule to the Code, and the 
High Court Rule relating to arbitration, the 
subject of what is a correct procedure to 
follow m cases of reference to arbitration 
seems tome to be involved in some confusion, 
xlere, however, there is no question, that all 
parties to tha suit, except the Advocate- 
General. referred all matters in dispute 
between them in the suit to aibitiation and 
an award has been made. Tliat award is 
now challenged and the question for me to 
decide is, what is the procedure to be follow, 
ed m order to dispose of the question, 
whether the award is a valid and binding one 
and such as maybe enforced between tbe 
parties by recording it and passing a decree 

thereon. 

If I follow the procedure under the second 
Schedule to the Code, the award would have 
to be submitted in Chambers, the parties 
objecting would then have to file their objec- 
tions and obtain either a Judge’s summons or 
give a notice of motion to have the award 
set aside. Parties would have to make 
affidavits and it may bo tliat in the end it 
might be necessary to take oral evidence on 

points iu dispute between the parties. If, on 
the other hand, I regard tliis as an adjust¬ 
ment, I would still bo bound to give tbe 
party objecting an opportunity of establish- 
ing that there are circumstances which 
would make it inequitable fo enforce this 
adjustment against the party so objecting 
Having regard to the fact that the second 
Schedule to the Civil Procedure Code does 
not contemplate a reference fo arbitration in 
a pending suit without the intervention of 
the Court, it seems to me that the best 
method of dealirg witli this question would 
be to treat tbe words “any other law for the 
time being in force” in eeefion 89 of the 
Civil Procedure Code ns applicable to 
OrderXXIII,iuIed, and to hold an investiga¬ 
tion before mo in Court, wherein the first 
defendant, who wishes to enforce this award, 
should proceed to prove to the satisfaction of 
tbe Court that the adjustment which she 
Bets up was justly, legally and properly 
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arrived at. In its conseqaences, the result 
will not be in any way prejudicial to the 
interests of the plaintiff for in that investiga* 
tiou I will allow the plaintiff to urge all and 
every objection which she would be entitled 
to urge against the award, if the investiga¬ 
tion was held under the provisions of the 
flections of the second Schedule to the Civil 
Procedure Code. 

The suit will be set down for hearing on 
Tuesday. 22nd instant, when the 1st defend¬ 
ant will, in the first instance, proceed to 
satisfy the Court that the adjustment has 
been properly and justly obtained and the 
plaintiff will then be entitled to urge any 
ground that may be open to her to show that 
the award which is sought to be enforced 
against her as an adjustment ought not to be 
recorded and a decree passed in terms 
thereof. 

Attorneys for the Plaintiff : Messrs. 
Ardeshir, Eormnsjee himhaio Co. 

Attorneys for the Defendants : Messrs. 
Shro^, Dinshow and Dharamsep; Daphtary- 
Feretra and Divan; Little ^ Co. 


PUNJAB CHIEF COURT. 

First Civil Appeal No 1113 of 1910. 

December 9, 1912. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Beadou. 

DALIP SINGH AND OTHERS—Plaintiffs_ 

Appellants 

versus 

UMRAO SINGH and others—Defendants 

—Respondents. 

Civil Procedure Code (Act V o/190S), s. 149 ~Li,ni. 
iahon ActdXol igOSh s. 5—Limitatio7i~Appeal- 
Court.fee filed after expiry of period of limitation. 

The discretion allowed to Courts by section 149 of 
tho Civil Procedure Code for permitting a doBciency 
in Court-fees to be made up at any time in tho 

course of an appeal cannot be exerci.«ied in favour of 

an appellant unless ho shows reasonable diligence in 
the prosecution of his appeal. 

An appeal was filed on the 2oth October 1909, and 
a Court-fee of Rs. 25 was paid. The appellant should 
have paid Rs. 625 which ho had paid on his plaint. 
The deficiency was not made up till 25th October 
1910: 

Held, that the appeal must be dismissed as barred 
by limitation. 

Karsondas Lharamicy v. Bai Oungabai, 30 B. 329 at 
330i 7 Bom. L. R. 965, followed. 


First appeal from tho order of the District 
Judge, Delhi, dated the 25bh May 1909, 
dismissiug the claim. 

Mr. Sundar Das, for the Appellants. 

The Hon'ble Mr. Shadi Lai and Mr. 
Santanam and Lala Qtrdhari Lai, for the Re¬ 
spondents. 

JUDGMENT.—Mr. Shadi Lil for the 
respondent raises a preliminary objection 
that this appeal is barred by limitation. 

The memorandum of appeal was originally 
filed in this C:'urt on the 25fch October 1909, 
admittedly the last day on which it could be 
filed under the law of limitation. The 
memorandum then bore a Court-fee stamp 
of Rs. 25 whereas there can be no question 
that the appellant well knew that the proper 
Court fee was Rs. 625, that being the amount 
which he himself had paid on his plaint in 
the first Coart. The memorandum was 
returned to the appellant by the Deputy 
Registrar in order that he should complete 
the Court-fee and we find that it was not 
re-filed until the 25th October 1910, 
t.e., until after the lapse of one whole year from 
the time when it was originally returned to 
the appellant. 

Obviously the appeal is barred by limita¬ 
tion unless the appellant can satisfy us that 
he had sufiScieut cause for not paying the 
full Court-fee until the last mentioned date. 
Section 149 cf the present Code gives the 
Court a discretion to allow payment of Court* 
fee at any stage but that discretion cannot 
well be exercised in favour of au appellant 
unless he shows reasonable diligence iu the 
prosecution of his appeal. In the present 
instance the delay is so inordinate that it 
would, we think, create a dangerous pre¬ 
cedent to admit, that there was reasonable 
cause for it, especially as we are by no 
means satisfied that the appellant conld not 
have paid in the deficiency in Court-fee at a 
very much earlier date. To grant him the 
extension for which he prays would be uojnst 
and unfair to the respondent who had every 
reason to believe that an appeal which had 
not been preferred outil more than 15 months 
after the date of the decree of the first Court 
was nob going to be preferred at all. 1“ 
this connection the dictum of the Chief Jnstica 
in Kaisondas Dharamsey v. Bai Ounpabai 
(1) should be borne in mind, and acting 

(1) 30 B. 329 at p. 330; 7 Bom. L. B. 965. 
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upou ifc, we hold, tiiat the appellant 
had no sufficient cause for the delay of which 
he has been guilty. 

We, according’ly, accept the preliminary 
ob.iection and dismiss tlie appeal as barred 
by limitation. Appellant will have to pay 
the costs of the respondent. 

Appeil rcjecte'L 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 121 of 1912. 

F’ebruary 18. 1913. 

Present: —ilr. Justice Tudball and 
Mr. Justice Rahque. 

JAI BRHARI LAL and otbebs— 
Defendants—Appellants 
versus 

SAHU PERSHADI LAL and another 
Plaintiffs—Respondents. 

Docuincnt—Lxccutiou —Attrstafion, proof of. 

^ Tlireo persona purported to attest a deed as witnesses, 
in a suit based upon tlio deed. One of the witnesses 
Was dead, another douied haviu" attested it and tlto 
third, who was illiterate, said that he could not re- 
inoniber. The plaintiff then produced another wit¬ 
ness who deposed that one of the executants had him¬ 
self written the doenrnent, and after tlje executants 
had signed it, the names of tho two attesting wit¬ 
nesses wore w’ritteu with their permission on tho 
document by tho executants who had written tho 
document; 

Held, that this was sulhcient to prove tliat tho 
document had been duly executed and attested. 

First appeal from ati order of the Addi¬ 
tional Judge of Moradabad, dated the 27tli of 
May 1912. 

Mr. Qulzari Lai., for the Appellants. 

The Hon'ble Mr. Moti Laly for the Res¬ 
pondents. 

JUDGMENT.—This appeal arises out of a 
suit for sale on a deed of simple mortgage 
purporting to have been executed by two 
brothers, Hargobiud Prasad and Bhagab 
Behari Lai. The first Court dismissed the suit 
on the ground that execution bad not been prov¬ 
ed and that it had nob been proved that 

the document had beeu duly attested. Of the 
three persons whose names had been entered in 
the bond as attesting witnesses one is dead, 
one denied having attested it and one, who 
18 illiterate, said that he could not remember. 
Thereupou the plaintiff produced further 
evidence, namely a witness, Bansi Singh, 
who testified to the fact that Bhagat Behari 
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Lai had himself written out the documenti 
that he and Hargobind Pi-asad had signed 
it and that then Bhagat Behari Lai with the 
permission of tlie two attesting witnesses, 
Riazuddiu and Shadi had written their names 
upon the dooument as attesting witnes-ses. 
The Court of first instance rejected this 
evidence and held that due attestation of the 
document had not beeu proved. On appeal 
the lower Court held that execution was 
proved. It further accepted (he evidence of 
Bausi Singh and held that due atte.statiou 
was also proved and remanded the suit to the 
Courtoffir8tinatar.ee for decision on the 
merits. The defendants come to this Court. 
Tlie sole point raised is that the plaintiff 
has failed to prove due attestation, 
and that even Bansi Singh’s evidence does 
not show that tlie deed was executed in the 
presence of Riazuddiu and Shadi. Reading 
tliat evidence it seems to us to bear the 
simple meaning that the writing of the 
document and signing and attesting it were 
all carried out at one and the same time. 
Not a single question was put to tliia wit¬ 
ness to suggest that the entry of tho names 
of Riazuddin and Shadi was made at any 
time other than the time of the e.xecutiou 
of the document. We cannot, therefore, 
hold that the Court below had no evidence 
whereon to base its decision. Tho doouraeub 
was written out by one of tlie executants. 
It was duly registered and signed at the time 
of registration. Tho appeal fails and is 
di.^missed with costs including fees on the 
higher scale. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Sdit No. 551 of 1912, 
September 27, 1912. 

Present: —Mr. Juatioe Beaman. 
DAULATRAM KUNDUNMAL— 

Plaintiff 

versus 

NAGINDAS RANCHHODDAS SHROFF 

— Defrndvnt. 

Negodablc Instruments ActfXXVIofl 881), ss. 9 

118 —Jlolder in due course^Consideration —Antecedent 

debt—‘Estoppel . 
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Tho mere existence of an antecedent debt ig con- 

s.ae,atmn„ uhmthemeaui„ffof .ecti™ 118 of the 

^c^totmMe Instiiiments Act. Therefore, where a 
nept.able mstrun.ont of any sort is handed over by 
a rjcljtor to his creditor m discliargo of a pre-e.vistin^ 

'^‘'t e^ course, ” 

Ihe holder of a bill of exchange, which is proved to 

have been obtained originally for unlawful consider. 

ation must prove that he i,s a holder in dne course 

amUherefore, in a better position than his trans! 

The mere neglect to answer a notice cannot make 
a good ground for estoppel. 

holder m due course, to recover from the 
defendant the maker and the first holder of 
a promiesory-note payable thirty days 
after sight made on the 20th of March 1912 
fl « lias been already obtained against 

tirat^ 1 "ho was the 

I holder. Ihe plaintiff now sues the 

maker, Nagmdas Ranchhoddas on his note. 

Ihe defence is that Ramkisson obtained 

the note for unlawful consideration and, there- 

fore, ,t Res upon the plaintiff to prove that 

he gave consideration for it before he 

can enforce Ins remedies as a holder in due 
course. 

• qaestion to be answered, then, 

18 whether as between Nagiudas Ranchhoddas 

“f extorted the note 

of the 20tli of March from the former so 
that in law whatever consideration might 
be said to have been given for it was an 
unlawful consideration. Upon this point 
there is only the evidence of the defendant 
Nagindas himself. His story is that in 
consequence of a suit against him by one 
Nanalal decided in March 1912. he applied 
to the firm of Belasirai <fe Co., to whom he 
had given a great number of promissory- 
notes signed in blank, for the return of those 
notes. Ramkisson, representing the firm of 
Belasirai & Co., insisted as a condition of 
returning those signed blank notes that 
Nagindas should execute this promissory-note 
for Ks. 2,600 payable thirty days after date 
and a farther note of hand for Rs. 1,200 
(with which I have at present nothing to'do) 
and should further give a letter of acknow¬ 
ledgment to the firm of Belasirai & Co., 
admitting his indebtedness of this promissory- 
note and three others of like amount and the 
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note of hand for Rs. 1,201 Thus on the 
20ch of March 1912 the defendant Nagindas 
executed the promissory-note which is the 
subject-matter of this suit in favour of 
Belasirai & Co., and he also wrote the letter 
dated the 22nd of March, Exhibit No. 2 in this 
case. If this story be true, then first 
turning to the definition of ''consideration” 
in the Contract ^ Act, and next to what is 
defined to be lawful consideration” and 
spplying those definitions to section 118 of 
the Negotiable Instruments Act, the Court 
would have no doubt in holding that the 
defendant Nagindas had made good the first 
step of his defence; for the only cunsideration 
moving from Belasirai & Co., to the defendant 
Jsagindas for this note would be the resto* 
ration of about Rs, 75,000 worth of promissory 
notes signed in blank ; and that is really no 
lawful consideration at all since the firm of 
Belasirai & Co. liad no right whatever to with¬ 
hold those notes from the defendant, Nagindas. 
The question is whether the story told by 
Nagindas is true. It was strongly contended 
on behalf of the plaintiff that the letter 
Exhibit 2, dated the 22nd March 1912, 
merely sets forth a true statement of the 
actual indebtedness of Nagindas to the firm 
of Belasirai & Co. on that date. This argu¬ 
ment starts from the allegation that in 
the previous December Nagindas or his 
representative Wamanrao Bbai Thakoro 
had met the creditor-firm of Belasirai 
&■ Co. in the offices of Messrs. Malla 
& Co. and settled the then existing indebted¬ 
ness at about Rs. 21,000 in part discharge of 
which the defendant Nagindas had given a 
cheque of Rs. 10,000. This would leave just 
as much indebtedness over as is acknowledged 
in the letter of the 22nd March 1912. 
However plausible that argument at first 
sight may appear, it labours under one fatal 
defect. The amount due in 1911 includes 
the sum of Rs, 3,700 which certainly could 
not have been due until the 20th of March 
1912. On the other hand every circumstance 
appears to me to point conclusively to the 
truth of Nagindas’s story. It is almost 
incredible that with the result of the suit 
decided in March fresh in mind be shoold 
have immediately recommenced the same 
course of dealing which had there re¬ 
sulted so disastrously; and it is clear 
from the letter of the 22od March to 



?ol. XIX] 


INDIAN OASES. 


791 


DADLATRAM V. NAGINDA8. 

which the plaintiff takes no exception, that 
the firm of Belasirai it Co., did restore to 
Nagindas rougiily some lU, 75.000 worfli 
of promissory-notes for which Nagindas liad 
received no value. It appears to me, there* 
fore, antecedently probable in the highest 
degree that the firm of Belasirai it Co. 
exacted as the price of that restoration the 
earn of Rs. 3,700 which includes the huntli 
now in dispute. Of the remaining tliroe 
hundis whicli Nagindas has to acknowledge 
under the letter of tlie 52nd of ^March, one 
only is now admitted as genuine. The 
reason why the other two were included may 
be conjectured to be that Belasirai it Co. had 
actually sold them and, tlierefore, required 
the defendant Nagindas to acknowledge tlieir 
genuineness. However tliat may be, having 
regard to the previous history of Nagindas 
as revealed in the former case and not 
disputed here, to the termination of that case, 
and to the fact that this himdi was, undoubted¬ 
ly, drawn almost immediately afterwards and 
that contemporaneously with it Nagindas 
received back almost all the other hundies in 
respect of which be had good reason to fear 
he might be defrauded, I have little hesitation 
in holding tliat the account he has given of 
this hiindi and the manner in which lie came 
to make it is true. That being so, it lies 
upon the plaintiff to prove that he is a holder 
in due course and is in a better position 
than his transferor who would have certainly 
not been able to recover the amount of the 
hundi (if my view be correct) from the 
defendant Nagindas. At the close of the 
plaintiff’s case, his Counsel suggested that 
the defendant Nagindas was estopped from 
alleging against plaintiff that the hundi viab 
obtained for unlawful consideration. This 
argument rests upon the assertion that on 
the 3rd April 1912 the plaintiff gave Nagin¬ 
das notice that the firm of Belasirai & Co. 
had transferred this hundi to him. And 
since (he defendant Nagindas did not at once 
inform the plaintiff in reply to that notice of 
all the circumstances in which the hundi 
had been extorted from Lira, he is now 
estopped from doing so. The short answer 
to that is that the alleged notice of April 3rd, 
1912, is not proved. There is no evidence 
before me- of its existence. Then, the 
plaintiff falls back upon his attorneys’ letter 
of the 23rd of April, but I think that mere 
neglect to answer the attorneys’ letter 


peremptorily enforcing a claim of this kind 
ould never be made good ground for such 
an estoppel as that the plaintiff now wishes 
to raise against Nagindas. 

There remains, therefore, tlie second part 
of the case to be onsidere I, namely, whether 
the plaintiff without being aware of tiie taint 
affecting the huti li beeime a holder in due 
course. The plaintiff’s ciso is that as a result 
of about two years’ dealiugs with the firm 
of Belasirai it Co. that firm was indebteil to 
him at the opening of the year 1912 to the 
extent of about Rs. 2,709. On fho 5th of 
January 1912 tlie plaintiff further adv.auceil to 
the firm of Belasirai it Co. Rs. 3,000 in cash. 
In February 1912, llelaslrai it Oo., re paid 
Rs, 2,500 in cash; aud on the 22nd of March 
1912 paid in this hnti li against their remain¬ 
ing indehtednes.i to the plaintiff of Rs. 3,200. 
I do not think that tlie defendant Nagindas 
lias been able to .show that tliere was no 
pre-existent iudehtediies.s on the part of 
Bela.siral it Co., to the plaintiff firm at the 
time the hundi was transferred to the 
plaintiff. Nagindas has certainly complained 
that the two additional entries which were 
allowed to go in in the course of the plaint¬ 
iff’s examination were never disclosed and 
although in general terms the plaintiff in 
his affidavit of documents does rely upon 
this khatay he refused right up to the 
trial to allow tlie defendant in.spectiou of 
anything more than the mere transfer entry 
showing that when ho becime po.s.sessed of the 
hundi he credited Belasirai & Co., with 
R.s. 2,509 and debited the defendant Nagindas 
with that amount. I see no reason, however, 
to doubt the correctness of the plaintiff’s 
sworn evidence supported by his book- 
entries, and. I must, therefore, hold that; 
ou the 22nd of March when tliis huudi 
was transferred to him by Belasirai ifc Co., 
Belasirai &, Co. were overdrawn in the plaint¬ 
iff’s books to au amount larger tlian that of 
the note. The question, then, is of pure law, 
whether the mere existence of an antecedent 
debt is consideration within the meaning of 
section 118 of the Negotiable Instruments 
Act. In this connection I liave gone over 
all the leading cases cirameocing with 

]Valson V. Russell (1); Belshaw v. Rush (2); 

(1) (1862) 3 n.&S. 31- at 40; 122 Eug. Rep. 11 
nlTirmed in 5 B. & S. 9G8; 34 L. J. Q. B. 93; 11 L. T. 
041; 13 W. K. 231. 

( 2 ) (1851) 11 0. B. 191; 22 L. J. C. P. 2i; 17 Jar, 
67; 87 R. R. 639. 
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De La Ohaumette v. Bank of England (3)- 
Curne v. Misa (4); [in appeal Misa v. Onrril 
V.5; where the decision of the House of 
Lords rested upon a totally different 
groundJ: and WLean v. Gludesdale Banking 
Gompany (6). If this had b^en a cheque 
payable on demand instead of what it is 
a bill payable thirty days after date, and 
It 1 had considered the questions still 
open, I think I should have found it 
impossible to escape the conclusion, 
supported by such cogent reasons, reached 
by the Chief Justice in his dissentient 
judgment in Currie v. Misa (4). Except 
tor the theoretical interest of the discussion. 

however, it must have become early apparent 
that there is absolutely no divergence amongst 
the authorities or room for argument where 
the disputed instrument is. as it is in this 
case,^ a bill of exchange payable after date, 
for in the case of Gurrie v. Misa (4) Lord 
Coleridge grounded the whole of his 
reasonings upon the distinction which he 
thought ou?ht to be carefully maintained 
between instruments payable on demand 
such as cheques, and instruments which had 
to mature before the money could be 
recovered. The reason for that becomes 
obvious when we turn to the discussion to 
be found in all these cases, of what amounts 
to consideration and as such improves the 
title of a holder of a negotiable instrument 
thus giving him rights superior in law to 
those of his transferor. It was always 
thought that there was a solid distinction 
between bills payable after date and bills 
or cheques payable on demand for the 
purposes of that discussion; because it is 
obvious that a creditor accepting in dis¬ 
charge of a pre-existing debt a bill which 
had not yet matured must by implication 
be taken to have contracted to forbear 
enforcing his remedy until the date of 
maturity had arrived. This distinction 
however, did not commend itself to the 
majority of the Judges in the Exchequer who 
decided the case of Currie v. Misa (4). Thev 
appeared to have favoured the view that the 
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true origin of consideration in all such cases 
was that the bill or cheque was a conditional 
dischrage of debt, the condition being that if 
the bill or cheque yielded nothing, the former 
debt revived. It would be easy in a merely 
theoretical argument to suggest considerations 
telling against the soundness of that view, 
but there can, I think, be no question that 
where an instrument is a bill payable after 
date and transferred before maturity, the law 
has been uniform and settled beyond all 
possibility of disturbance that the transfer 
of such an instrument in discharge of a 
pre-existing debt makes the creditor a holder 
in due course. The whole law expressed 
concisely in section 118 of the Negotiable 
Instruments Act may be found more amply 
and exactly stated b/ Blackbirn, J., in the 
case of M Lean v. Clydesdale Banking Company 
(6); and the effect of these decisions taken 
together appears to me to leave absolutely 
no doubt of the correctness of the proposition 
that where a negotiable instrument of any 
sort is handed over by a debtor to his creditor 
in ^discharge of a pre existing debt, the 
creoitor becomes a holder in due course It 
is only where, as in the case of De La 
Ohaumette v. Bank of England (3), and other 
cases falling under the same principle, the 
transfer of the negotiable instrument is not 
for the purpose of extinguishing a pre¬ 
existing debt but can upon the facts be 
found to be given as between principal and 
agent merely for collection by the latter, 
that the rale will not apply. But then 
it becomes clear that the ground of it is cut 
away, for where a debtor hands a negotiable 
instrument to another to collect for him 
merely as his agent, even though he hap¬ 
pened at that time to be indebted to that 
agent, there is no intention of giving the 
negotiable instrament as payment of the 
debt. 


(3) (1829: 9 B. A C. 208; 7L. J. (o gW r 

179; 109 Eng. Kep. 78; 32 R. R. 643. ^ 

(4) (187o> Jj, R. 10 Ex. 153; 1 App. Cas 551 

(5) (1876) 1 App. Cas. 554; 45 L. J. Ex. 3 . r 

T. 414; 24 W. R. 1049. ’ 

( 6 ) (1883) 9 App. Cas. 95; 50 L. T. 57. 


In the present case I may entertain my 
own suspicions as to the privity existing 
between the plaintiff and Ramkisson, I 
may even doubt whether when the note 
was given to the plaintiff on the 22nd of 
March he was as wholly ignorant of its 
character and the manner in which it had 
been procured as he professes to be, but that 
opens up an entirely new set of considerations; 
for were it so held upon the evidence, then 
the ground upon which the plaintiff’s clai® 
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could be resisted would nob really be that 
the pre-existiug: debt was not good considera¬ 
tion but that as priry to the fraud he could 
be in no better position than the first 
fraud-feasor to take advantage of it. 
And I do nut think that there is any evidence 
in this case which would warrant me in 
saying more than that I do entertain suspi¬ 
cions of this kind. In any event, it would 
be extremely difliculb to obtain proof of them 
and there is really no proof on the record of 
this case. 

1 must, therefore, hold that on the facts 
proved before me (1) the promissory-note 
was obtained by Ramkisson from the defend¬ 
ant Nagindas for unlawful consideration; (2) 
the defendant Nagindas Ranchhoddas is not 
estopped from raising that defence; (3) plaint¬ 
iff is a holder in due course, and, therefore, 
entitled to recover. 

I must, therefore, now decree the plaintiff’s 
claim against the defendant Nagindas Rauch- 
hoddas with all costs. 

Suit decreed. 

Attorneys for the Plaintiff: Messrs. Pestonji 
Ruatim Kolah 4* Oo.; Messrs Dikuhit DKunji- 
shaw 4* Soonderdoss, 

Attorneys for the Defendant: Messrs. Mulji 
Ehambatta and Thakordas. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1382 op 1910. 

September 3, 1912; February 24, 1913, 

March 14, 1913. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt., Justice Sir Herbert Carnduff, Kt., and 
Mr. Justice N. R. Chatterjea. 

MANJURI BIBI AND OTHERS—Plaintiffs 

— Appellants 

versus 

AKKEL MAHMUD and others — 

Defendants—Respondents. 

Limitation—Bengal Lenancg Act (fill of 1885), 
8ch. in, Art. Z^Eastcrn Bengal and Assam Tenancy 
Amendment Act (I of 1903 B. ^ A. ), s. GI, cl. (3) — 
t/nfltfr-raiyats, 6ui<g by, ajtcr amending Act—Cause of 
action arising before Amending Act—Applicability of 
special rule of limitation — Statutes, construction of 
—Statutes relating to procedure—Limitation Act {IX of 
1908)— Retrospective action. 

The special rule of limitation whioh was extended to 
uuder-rajj/a<« in Eastern Bengal by the amendment in 


190S of tho third Articlo in the third Schedule of the 
Bengal Tenancy Act, 1885, does not apply to suits in¬ 
stituted after the coinmenootncnt of the Ainemlin" Act 
in respect of causes of action which arose before tho 
Amending Act came into force. SectionOl, clause (3), 
of tlio Eastern Bengal ami Assam Tenanev Amend* 
munt Act of 190S has no retros|)cctire operation. 

So heli by Mookerjee and Chattel jea, JJ., Carnduff, 
J., dissenting. 

by Carnduff, J.,—A Limitation Act gives no 

right of action whatever and is a law relating to pro¬ 
cedure and is an exception to tho rule that statutes 
ought not to bo given retroactive o)>eration, because 
no one can bo said to have a vested right in any 
particular form or moilo of jirocedure. 

//.M, by Chatterjea, J.,-Statutes of Limitation or 
other statutes relating to jiroceduro are to bo con- 
strued retrospectively, but tho principle that even 
sucli statutes should not bo so construed where such a 
construction would cause hardship or injustice is 
recognised in tlio majority of tho deci<lod cases' on 
tho subject. Tho rule, however, is not given effect to 
where tho oper.ition of tlio statute is postponed for 
some time after it is passed. 

Held, by Mookerjee, J.—No statutes shouhl bo con- 
.struod so as to liave a retrospective operation, unless 
such a construction appears very clcarlv in the terms 
of the .Act, or arises by necessaiy and' distinct oper¬ 
ation. Tho presumi)tion against a retrospective con¬ 
struction has no appliention to cnactnients wliich 
affect only the procedure and practice of tho Courts 
oven whore the alteration which the statuto makes* 
has been disadvantageous to one of the parties. But 
tlio now procedure would presumably not apply 
where its application would i»rejudico riglits estab¬ 
lished under tho old. 

Appeal from the decree of the District 
Judge of Rungpur, dated January 3rd, 1910, 
reversing that of the Second Muusif of 
Kurigram, dated April 28th, 1909. 

Baba llirendra Nurain Mitr<i, for tho 
Appellants. 

Babus Mohini Mohan Chahavarti and 
Hem Chandra Mitra, for tlie Respondents. 

JUDGMENT. 

Carnduff, J.—This appeal is preferred by 
the plaintiffs against a decree dismissing their 
suit for the recovery of possession on an 
under-raiyati bolding in tho District of 
Rungpore from the landlord and those with 
whom the lands comprised in the holding 
had been subsequently settled by the 
landlord. The decision of the lower Appel¬ 
late Court proceeds on various grounds* 
but that with which alone I think it will be 
found necessary to deal, is the ground of 
limitation. 

The appellants’ possession admittedly 
came to an end in 1898; and their action 
which was brought on the 25th August 1908 
has been held to have been barred by the 
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speciftl rule of two years’limitation prescribed 
by the third Article in the third Schedule to 
the Bengal Tenancy Act, 1S?5, as amended 
by section 61, clause (3), of the Kastern 
Bengal and Assam Tenancy (Amendment) 
Act, 1905; which came into force on the lOih 
dune 1908. In support of the appeal on 
this point, it is contended, that the 

ouster was not by the landlord, whence it 
follows that tlie special rule of limitation 
IS no bar, and secondly, that in any e^ent the 

amendment of the law in 1908 cannot be 
applied retrospectively so as to bar the 
present suit. 

As regards the 6rsfc contention, the 
fanding of fact arrired at by the Appellate 
Conrt below, is, I think, conclusive on 
second appeal; for that finding amounts to 
this, that the landlord, in collusion with 
the other respondents, put the latter in pos¬ 
session to the exclusion of the appellants. 

1 his 13, in my opinion, sufficient to bring 

the ca.se within the purview of the Tenancy 
Act. ^ 

In pressing tlie second contention the 
learned Vakil for the appellants has taken 
his stand primarily on the broad ground that 
the shorter period of limitation introduced 

loAQ Amending Act of 

1908 can be applied only to suits for dis¬ 
possession occurring after the passing of 
that enactment. This argument may be 
disposed of at once by a reference to the 
cases of Saraswiti Bast v. Horitarun 
Chucherhuth (1) and Ramdhan Bhadra v 
Ram Kumar Dey (2). in both of which it 
was held by this Court that the special 
rule of limitation laid down by the Bengal 
Tenancy Act, 1885, as originally enacted in 
respect of suits instituted by occupaucy- 
raiyats was not restricted to suits in which 
the cause of action arose after that enact¬ 
ment became law. Those decisions have, 
so far as 1 know, never been questioned, 
much less overruled; they are clearly bind¬ 
ing on us; and I venture to say that I entire¬ 
ly agree with them. 

But the cases referred to may, it is neit 
argued, be distinguished because in them 
the dispossessions complained of had occurr¬ 
ed only Hve months and eleven months, 

(11 16 C, 741. 

(2) 17 C. 926. 


respectively, before the enactment of the 
more stringent rule of limitation. Con¬ 
sequently, in neither conld it be said 
that the applic.ition of the new rule would 
have had the result of depriving the plaintiff 
ot his right of action altogether: for he 
could very well have brought his action; 
la e so chosen, within the shorter period 
or two years prescribed. In other words, 
his remedy remained; and all that happened 
was that less time was left to him to move 
with a view to its enforcement. Regarded 
in t 18 light, the new law of limitation was 
clearly a law relating to nothing but pro¬ 
cedure, pure and simple, and there conld be 
no possible objection to the adoption of the 
principle that enactments regulating mere 
procedure are, in a sense, retroactive. Here, 

on the other hand, the application of the 
amended rule of limitation put the plaintiffs 
out of Court at once, since the shorter period 
prescribed had expired long before the 
enactment prescribing it had come into 
force; and the further argument that, in 
these circumstances, the Act of 1903 did 

much more than alter the ourse of 

procedure in that its application had the 

effect of taking away the appellant’s right 

of action, is certainly attractive aud, perhaps, 
less readily met. 

In support of this argument our attention 
has been invited to a number of reported 
cases, both Bpglish and Indian, and I have 
examined them and the authorities on the 

length. But it is surprising to 
hud how few are exactly in point, that is 
to say, how few deal with alterations in the 
aw of limitation. There are, no doubt, 
numerous passages in the reports, and also 
in the text books, which can be accepted 
and quoted to establish the proposition that 
retrospective effect should not be given to 
an Act so as to work injustice by taking 
away vested rights of action. But the precise 
question whether any person can be said to 
have a vested right to bring an action within 

\ period is hardly touched; and 

that^ is the question on which turns the 
applicability to Statutes of Limitation of the 
broad proposition slated above. The cases 
which seem to me to be reilly relevant, 
and to which alone, therefore, I propose 
to refer, are the following. 

The most helpful to the appellants oi 
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the Indian cases is that of Khusalbkai 
V. Kabhat (3), which has, curiously enough, 
not been cifed before us on their behalf. 
In it the plaintiffs applied, apparently iu 
or about the month of Aug-ust 1879, to 
have the legal representative of the original 
defendant who had died some six mouths 
earlier, substituted in his stead. But, on 
the 29th July 1879, Act XII of that year 
had been passed and brought into operation 
at once ; and by it an Article was inserted 
in the Schedule to the Limitation Act of 
1877 fixing sixty days from the death of 
a deceased defendant as the period of 
limitation for such an application. Under 
the new Article the plaintiff’s application 
would, obviously, have been at once barred; 
and Melvill and Kemball, JJ., held that 
in these circumstances, regard being had 
also to the fact that there was no post¬ 
ponement of the operation of the Act, 

to put a retrospective cDnstruction upon 
the Article would be to deprive the plaintiffs 
absolutely of the right which they previously 
had, and which all plaintiffs subsequently 
had, to revive their suit; and this would 
be an injustice which cannot be presumed 
to have been within the intention of the 
Legislature.” 

This case is on all fours with that 
before us; but we are not bound by the 
ruling in it, and, with all respect I doubt 
its soundness. In it the learned Judges 
refused to follow the earlier decision of 
their Court in Reg. v. Dorabji Balabhat (4), 
where it was held by West and Larpent, 
JJ., that an Act of Limitation, being a 
law of procedure, governs all proceedings 
to which its terms are applicable from 
the moment of its enactment, except in 
so far as its operation is expressly excluded 
or postponed. ” They disposed of that 
emphatic decision with the remark that 
the rule laid down thereby ‘ must admit 
of the qualification that, when the retrospec¬ 
tive application of a statute of limitation 
would destroy vested rights, or inflict such 
hardship or injustice as could not have 
been within the contemplation of the Legisla¬ 
ture, then the statute is not, any more 
than any other law, to be construed re¬ 
trospectively.” They seem to me to have 

(3) 6 B. 26. 

( 4 ) 11 B. H. 0. R.117. 


been influenced too much by a consideration 
of the liardship of the particular c\se 
before them; whereas Judges ougiit, as 
was said by L^rd Campbell, L. C., in The 
E'lst India Company v. Oditchurn Paul (5) 

to take care for the general good of the 
community, that liard cases do not make bad 
law.” The judgment speeks, no doubt, of 
the right ‘of wliich tlie plaintiff would 
have been deprived by tlie new enactment; 
but it does so loosely, and it fails to 
inquire into the precise nature of that 
right.” It was a right to go to law; 
but the exercise of that right was subject 
always to the rules of procedure for tlie 
time being in force, and first and foremost 
amongst such rules are Statutes of Limitation. 
To these, above all things, suitors must 
have constant regard ; and, if they delay 
in seeking to enforce tlieir claims, tlio risk 
as it seems to me is theirs. 

In The Delhi and Lo.vloa Rank v. Orchard 
(0), the Judicial Committee, no doubt, 
preferred that one of two coustimctions 
capable of being placed on tlie provisions 
of sections 20 and 21 of Act XIV of 1859, 
the first of the Limitation Acts passed in 
India; which avoided tlie imposition of a 
hardship such as tliat before us in the 
present case. But what their Lordships 
were there construing and applying was 
a saving clause framed for the protection 
of rights under subsisting judgments and 
decrees; whereas the initial, and to my 
mind, the fatal difficulty wliicli the appellant 
is face to face witli here, lies in the fact 
that there is not, when there might have 
been, any such saving clause to construe 
and apply. Their Lordships accepted the 
view of this Court that sections 20 and 21 
of the Act of 1859, should be read together 
so as to enact that no process of execution 
should issue upon any judgments more than 
three years old, unless some proceeding 
should have been taken to enforce it or 
keep it in force within three years of the 
application for execution r provided “that pro¬ 
cess of execution in respect of a decree 
obtained before the passing of Act XIV of 
lS;59 might be issued either within the time 
limited by that Act or within three years 
after its commencement, whichever should 

(5) 5 M. I. A. 43 at p. 69; 18 Eng. Hop. 810. 

(6) 4 I. A. 127; 3 C. 47. 
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first expire.” And that in the lanffaa(?e 
whicli has since been adopted by the Indian 
Legiblature in this connection, as a reference 
to the last clause of section 2 of Act XV 
of 1877 and section 30 of Act IX of 190S 

will show. Had there been no saving clause 

in Act XIV of 1859, the decision might have 

been different, and I think that it cannot be 

regarded as an authority on the point before 
us now. 

1 he only other case which bears upon an 
Indian enactment relating to limitation and 
seems to be at all apposite, is that of 
Das V. Jagdamba Prasad (7), and it appears 
to me to tell rather against the appellants 
aUhough it is, as will be shown, distinguish¬ 
able to some extent. In i*-, the plaintiff- 
respondent, Jagdamba, had died on tlie 17th 
September 1S85. Under the law, as it then 
stood, his legal representative had three 
years, that is to say, till the 17th September 
1888 for applying to be brought on the 
record in his place, but the Civil Procedure 
Code Amendment Act, which came into force 
on the Ist July 1888, had reduced the 
period of limitation to six mouths. An 
application was made by one claiming to be 
Jagdamba’s adopted son on the 24th July 
1888, and it was held by Edge, C. J.. and 
Straight and JIalimood, JJ., to be barred by 
the Act which bad just been passed. There 
had, as a matter of fact, been an interval of 
over three months from the 23rd March to 
the 1st July between the passing and the 
commencement of the amending enactment; 
but that circumstance was not even mention¬ 
ed by the learned Judges, who appear to 
have decided the case on general principles, 
pointing out that the terms of the enactment 
diaUnctly applied, and that there was no 
saving clause to protect applications with 
reference to rights and incidents that had 
accrued in connection with prior litigation. 

Turning now to the English cases and 
putting on one side obiter dicta and generalisa¬ 
tions, 1 can find none more in favour of the 
appellant’s contention than Doe Den Evans v, 
Poge (8) which has the high authority of 
Lord Denman. In it Evans, the fictitious 
plaintiffs’ lessor, under the old form of plead¬ 
ing, sued to eject the defendant, Page, who, it 


(7) 11 A. 408. 

(8) (1844) 5 Q. B. D. 767; D. & M. 601: 13 L. J O 

B. 158; 8 Jut. 999; 114 Eng. Kep. 1439. ' 


was alleged, had wrongfully taken possession 
after the death of the tenaut-at-will, to 
whose tenancy the right of Evans wa.s sub¬ 
ject; and Page could, under the Statute of 
limitation, bring his action in ejectment at 
any time within twenty years of the deter¬ 
mination of the tenancy at-will. Prior to 
1853 this meant that he could sue within 
twenty years of the tenant-at-will’s death 

1^32; but by a Statute 
ot 1833 It was enacted that a teuancy-at-will 
was, for the purposes of such an action, to be 
deemed to have determined oii the expiration 
of one year after its commencement. In this 

instance, the tenancy-at-wili had commenced 

in 1810; and, therefore, by virtue of the new 
Act, if It was to be applied, time had begun 
to run against Evans in 1817, acd his action, 
whico was not brought till after 1837, was time- 

Denman held that the Statute of 
1833 could not be construed retrospectively, 
and he observed that “a different construction 
would cause the greatest hardship; for a 
person, who, as the law stood before the pass¬ 
ing o. the Act, was in ample time to bring his 
ejectment and recover property which, un- 
doubtedly, was his, would, by the operation of 
the statute, be suddenly deprived of the means 

T But that very learned 

Judge based his decision primarily on the 

anguage of the statute, which was couched 
throughout in the future tense, and he held 
that the words used themselves precluded its 
application to a tenancy-at-will not in exist¬ 
ence at the time when it was passed nor 
created subsequently. Moreover, the enactment 
w lie his IjDrdship was construing, was 
DOt a Limitation Act; and his ruling 
was ci^ted in argument in Oornill v. Hudson 

» ’ appear presently without 

effect. 

In Oornill v. Hwlson (9) it was held by 

Coleridge Wightman 
an Erie, JJ., that retrospective effect 
mast be given to section 10 of the Maroantile 

Act, 1353 (19 and 20 Victoria 
which came into force on the 
th July 1856 and altered the Statute of 
loimitations (21 Ja, 1, c. 16) by providing 
that a person imprisoned when his cause of 
action accrued should no longer have the 
enefit of computing the period of liraitatioD, 

(9) (1857) 8 E. A B. 4 >9; 27 L. J. Q B. S; 3 Jur. 

6 \y. R. 37; 112 R. R. 636; 139 Eng- Rop. 
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prescribed by law from the determination of 
his imprisonment. The result was that the 
plaintiff, who, a.s the report indicates, was in 
prison in l?4i, when his cause of action arose, 
and remained there for more than six years 
after that, was deprived of all remedy, be* 
cause six years was the period of limitation 
prescribed, and he had been unable to bring 
his suit within that period. Lord Campbell 
observed that the plaintiff was clearly within 
the scope of the enactment of 1856 accord¬ 
ing to its grammatical and natural construc¬ 
tion, and that it carried out wliat was the 
probable intention of the Legislature, namely 
to prevent the vexatious prolonga¬ 
tions of rights of action, an intention in 
which his Lordships saw no injustice. And 
Erie, J., referred to Thompson v. Waithman 
(10) as being in exact analogy, adding tliat 
**the Legislature appears to liave considered 
the Statutes of Limitations to be enactments 
in furtherance of justice,” and had intended 
to take away absolutely every impediment to 
the operation of these enactments in every 
case.” 

In the Queen v. Leeds and Bradford R'lilwny 
Company (11) retrospective effect was like¬ 
wise given to the Summary Jurisdiction Act 
of ISIS (11 and 12 Viet., c 4d), 
which came into force on the 2nd October 
1848 and enacted that awards under the 
Lands Clauses Consolidation Act, 1845 (Sand 
9 Viot., c. 18), must bo applied for and ob¬ 
tained within six months from this time 
when the damage complained of was done. 
Here the damage had beeti done before tlie 
end of 1847; six months had elapsed before 
the passing of the Statute of 1848, and the 
claim based upon the award was nevertheless 
held barred, because the latter had not been 
obtained till 1850, No doubt, Ljrd Campbell, 
then referred to the circumstance that the 
coming into force of the Statute of 184b bad 
been suspended for six weeks after its en¬ 
actment; and he remarked that, if the Act 
had come into operation immediately after 
the time of its being passed, the hardship 
would have been so great that they might hate 
inferred an intention on the part of the 
Legislature not to give it a retrospective 

operation.” But there is nothing definite in 

(10) (J856) 3 Drew. C2S; 26 L. J. Ch. 134; 2 Jiir. 
(n. 8.) lOS'); 5 W. ll. 30; 106 K. K. 471; 61 Eng. Kep. 
1013. 

(10 (1852) 21 L. J. At. C. 193; 16 Jur. 817; 118 
Bng. Hop. 129; 18 Q. B. 343. 


this observation, and it does not follow that 
the inference would have been made had 
there been no such interval as that alluded 
to. Everything, indeed, would have depended 
on the facts and circumstances connected 
with the particular act under consideration, 
and the conclusion might have been that the 
intention of the Legislature in 1848 was to 
put a stop, there and then, to all stale 
claims under the Statute of 1845. 

Again in The Ydiin (12) the Court of Appeal 
gave retrospective effect to the Public 
Authorities Protection Act, 1893 (56 and 57 
Viet. c. 61), wliich fixed six mouths as the 
limit of time within which a public authority 
could be sued for damages in respect of neg¬ 
lect or default in tho execution of its duties 
III this case the damage complained of had 
been caused on the 13th September 1893, the 
statute, which was passed on the 5th Decem¬ 
ber, 1893, came into force on the 1st January 
1894, and the suit, which was against a port 
and harbour authority, was not brought till 
the 14th November 1898. In disposing of 
it and holding it time-barred Lord Justice 
A. L. Smith observed that when a new enact¬ 
ment deals with lights of action, unless it is 
so expressed in the Act, an existing right of 
action is not taken away. But where tho 
enactment deals with procedure only, unless 
the contrary is expressed, the enactment 
applies to all actions.” Here, no doubt, the 
bringing of the suit was not at once rendered 
impossible by the new Act, for tho si.x raoutlis 
prescribed by it did not expire till the 13th 
March 1894, so that tho plaintiff could have 
brought it in time. And it is true that 
the learned President, Sir Francis Joune, 
had in the Couit of first instance expressed 
himself as irtluenced to some extent by the 
fact that there was an interval of almost a 
month between the passing of the enactment 
and its coming into operation. Bub tho 
principle in the main acted upon was the 
principle that Limitation Acts are mere laws 
of procedure, and that such laws have re¬ 
trospective effect in the sense that they apply 
to all actions brought after they are placed 
in the stature book; and have come into forc.‘. 

There remains another English case which 
relates to the criminal law, bub is perhaps 
not the less relevant ou that account; for the 

(12) (1899) V. 2 36; 68 L. J. P. 101; 81 L. T. 10; 15 
T. L. R. 361; 8 Ai.p. M. C. 551. 



798 


INDIAN OASES. 


MANJDRI BIBI V. AK5EL MAHMUD 

view most favourable to the accused would 
surely have been taken in it, had that been 
possible. We refer to R. v, Chandra 
Dharma (13) iu which the accused had been 
charged with having, on the 5th July 1901, 
committed an offeuce against the Criminal 
Law Amendment Act of 1S85. At that time 
the law forbade any such prosecution after the 
lapse of three months from the date of the 
crime charged, and the accused would by 
that provision have been safe from any 
proceeding after the 15th October 1904. He 
was in fact not prosecuted till later; but, by 
an Amending Act, which came into force on 
the 1st October 1904, the period of limi- 
tation had been extended to six months: and 
the Court of Crown Cases Reserved held that 
he had lost tlie benetit of the former law of 
limitation. Lord Chief Justice Alverstone 
there lays it down without any qualihcation 
that a law of limitation is a law of procedure 
and must be given retrospective effect, and 
though Mr. Jjstice Ohannell added that it 
‘would have been entirely different” if the 
time under the old Act had expired before 
the new Act came into force, that obiter dictum 
of the learned Judge was not noticed or en¬ 
dorsed by the other Judges, all of whom 
contented themselves with expressing their 
concurrence with the Lord Chief Justice. 

The result of my consideration of the 
reported cases is that the preponderance of 
authority seems to me to be against the 
contention of the learned Vakil who has 
argued this appeal; and the general principles 
also are. I think, against him. A Limitation 
Act, of course, gives no right of action what¬ 
ever; and as was remarked by the Chief 
Justice of the Common Pleas (Sir John Jervis) 

in Ruckmaboyeev. LuUoobhoy Mottichund (14) 

it has become almost an axiom of jurispru¬ 
dence that such an enactment is a law 
relating to procedure. It is further well 
established that a law which merely regulates 
procedure is an exception to the rule that 
statutes ought not to be given retrospective 
operation, because no one can be said to have 
a vested right in any particular form or 
mode of procedure. A person’s right of 
action is one thing: The means open to him 

(13) (1905) 2 K. B. 335; 74 L. J. K. B. 450; 69 J 
P. 198; 53 \V. R. 431; 92 L. T, 700; 27 T. L. R 353 

(14) 5 M, I. A. 234 at p. 265; 18 Eng. Rep. 8^4 ' 
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from the fact that the only reporled cases 
on the point—I refer again to S<iroswati Dasi 
V, Horitarun Ghakrahutti (1). and Uamdhnn 
Bhadra v. Ram Rumar Dey (2), already 
cited—had decided that the two years’ rule 
of limitation in question applied where the 
cause of action had preceded its enactment? 
What is the inference to be drawn from tlie 
fact that Western Bengal had already, 
through Bengal Act I of 1907, set the 
example of amending ti»e third Article in 
the third Schedule? If the two years’ rule 
of limitation was not to be applied at once, 
the only alternative was the continuance of 
the application of the 12 years' rule and wha*", 
in all the circumstances is the legitimate 
inference from tliis? To my mind, the answer 
must, in each instance, be that the intention 
cannot but have been to apply tlie new 
rale indiscriminately. Can it, indeed, be 
conceived that the Legislature, having made 
up its mind that ordinary and under- 

raiijats ought, like occupancy-ruij/u/^, to bo 
required to assert their lights to recover 
possession within the comparatively short 
period of two years, should liave deliberately 
meant to postpone the operation of the 
amending legislation for sometliing like ten 
years? I think not; and f find it much leas 
difficult to believe that the Legislature 
meant to place ordinary raiy \t$ and under- 
ra'.yits on the same footing in this connection 
as occupancy-without any delay 
whatsoever, even at the sacrihce of the 
interests of sucli of the two former classes as 
might have been sleeping on their rights. 
And. reverting once more to the question of 
hardship, it should be borne in mind that in 
this particular case there was ample warn¬ 
ing and further, that, even where Acts of 
local Legislatures in India are enacted so as 
to come into force at once. The litigating 
public have practically always notice of 
what is contemplated. In this instance, the 
two years’ rule of limitation had been extend¬ 
ed to ander-r''izVa/5 in Western Bengal in 
1907; and that there would be, as soon as 
possible, a similar extension in Eastern 
Bengal was much more than probable. The 
Amending Bill for Eastern Bengal which 
became the Act witli which we are now 
concerned was, in fact, published in the local 
official Gazatte on the 7th November 1907, 
was introduced into the Local Legislative 
Council on the 27th idem, was referred to, 


and reported upon by, a Select Committee in 
tlie usual c)ur.se, was passed by the Council 
on the 13th May 1908, and did not become 
operative until it was published in tlie local 
official Gazette, with the assent of the 
Governor-General, on the 10th June 1908. 
The present appellants, therefore, ran a 
great risk in delaying for over 10 years 
before enforcing their remedy, and it seems 
to me that tiiey must suffer for it. I hold, 
then, agreeing with tlie learned District 
Judge in tlie Court of Appeal below, that 
the I'ule of special limitation extended to 
under raiyats in Eastern Bengal by the 
amendment, with elTeob from the IGth June 
1903, of tlie tliird Article in the third Schedule 
to the Benal Tenancy Act, 1885, applies to all 
suits of the kind there indicated, instituted 
on or after the said date, ivifhout regard to 
when the cause of action arose. That being 
so, this appeal ought, in my opinion, to be 
dismissed with co-sts. 

N. CUATrEKJt'A. —This appeal arises out of 
a suit for declaration of title to and recovery 
of possession of the lauds in dispute, which 
were held by the plaintiffs as under-nui/i/.f, 
against the landlonl, and certain other persons 
with whom tlie lands had been subsequently 
settled by the landlord. 

Various pleas were taken in defence, one of 
them being that the suit was barred by 
special law of limitation prescribed by Article 
3, Schedule III of the Bengal Tenancy Act 
as amended by section Cl clause (3) of the 
Eastern Bengal and Assim Tenancy Amend¬ 
ment Act of 1908 which came into force on 
the lO'li June 1908. The plaintiff’s posses¬ 
sion came to an end in 1898 and the suit was 
brought on the 25th August 1958 but they 
were minors and if the general law of limi¬ 
tation applied they wouhl be in time. 

The facts found by the lower Appellate 
Court constitute dispossession of the 
plaintiffs by the landlord, and the dis¬ 
possession ad.mittedly took place more than 
two years before the suit was instituted. The 
lower Appellate Court being of opinion tha'. 
an alteration in the la.v of limitation in the 
absence of any e.xpress enactment to the cou- 
trary comes into opeiatioa as soon as the 
amending Act comes into force, in respect of 
all suits instituted after that date, regardless 
of the date on which the cause of action may 
have arisen held that the suit was barred by 
limitation. If the piinciple stated above is 
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applicable to the present case the suit has 
been properly dismissed and it will be un¬ 
necessary to consider the other questions 
raised in defence. 

The general principles relating to retros¬ 
pective operation of statutes are clear. The 
general rule is that Acts are prospective; not 
retrospective in their operation. See Moon v. 
Durden (15) and Doobibdass Pittamberdas v. 
Hum Lai Tha'ioorseyda.-s (lb). It is a funda^ 
mental rule of English Law that no statute 
shall be construed so as to have a retrospec¬ 
tive operation unless its language is such as 
plainly to require sucii a construction. To 
this rule, however, there are two exceptions 
(0 when Acts are expressly declared to be 
retrospeciive and iii) when they only affect 
the procedure of the Court. As observed by 
Mellish, L. J. in Republic of Gosta Rica v. 
Erlanger (17), no one has any vested interest 
in the course of procedure. Now statutes of 
limitation are generally regarded as Acts 
regulating procedure. See Ruckmaboyee v. 
Lalloohhoy Motichund (U). And as a general 
rule an Act of Limitation being a law of pro¬ 
cedure governs all proceedings from the time 
of its enactment, except so far as its operation 
is expressly excluded or postponed. But 
the question is whether even such an enact¬ 
ment should be retrospectively construed so 
as altogether to deprive a plaintiff of the 
means of asserting his right and where such a 
construction would inflict such hardship or 
injustice as could not have been within the 
contemplation of the Legislature. 

Where a statute does not come into force 
at once, but its operation is postponed for 
some time the hardships of a retrospective law 
may be considered to have been contemplated 
and provided for by the Legislature and such 
a postponement may induce the Courts to 
hold the statute to be retrospective. 

In re Athlumney, Ex parte Wilson (18) 
Wright, J., observed that this exception seems 
never to have been suggested except in rela¬ 
tion to statutes affecting procedure such as 
Statutes of Limitation and even in relation to 
them, it is questioned in Moon v. Durden (15). 

That a Statute of Limitation should not be 

(15) (1S4S) 2 Er. 22 at p. 33j 12 Jur. 138j 76 R. R. 

(16) 7 M. P. C. 0. 239; 5 M. I. A. 109; 15 Jur. 257- 
18 Eng. Rep. 8:'6; 13 Eng. Rep. 873. 

(17) ^1876) L. B. 3 Ch. D. 62 at p. 69; 45 L. J Ck 
743. 

(18) (1898) 2 Q. B. 547; 67 L. J. Q. fi. 935- 79 L 
T. 808; 47 W. R. 144; 5 Manaon 322. 
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construed in such a way as would cause hard¬ 
ship or injustice was laid down by the Judi¬ 
cial Committee of the Privy Council in the 
case of Delhi and London Bank v. Orchard 
(6), where their Lordships in construing 
sections 20 and 21 of this Limitation Act. 
Xiy of 1859 observed as follows: “it cannot 
be disputed that the construction put upon 
the Act by the High Court at Calcutta, if 
permissible, was equitable, and prevented 
whafc must be admitted to be an inconvenience 
and injastice. Indeed, if the construction put 
upon the Act by the High Court at Bombay, 
and by the Chief Court in the Punjab is cor¬ 
rect, a judgment creditor could not, after the 
three years have enforced a judgment 
which was in force in the Regulation Pro¬ 
vinces when Act XIV' of 1859 was passed for 
a judgnient which was in force in the Punjab 
at the time when the Act was extended to 
that Province, however diligent, he might have 
been in endeavouring to enforce his judgment, 
and however unable, with the use of the ut¬ 
most diligence, to get at the property of his 
debtor. Such a construction would cause 
great inconvenience and injustice, and give 
the Act an operation which would retrospec¬ 
tively deprive the creditor of a right 
which he had under the law as it existed 
in the Regulation Provinces at the time 
of the passing of the Act, and in the Punjab 
at the time of the introduction of it. 
Their Lordships are of opinion that such a 
construction would be contrary to the in¬ 
tention of the Legislature. ’’ 

Before the Bengal Tenancy Act VIII 
of 1885 was passed suits to recover occupanoy 
of any land, farm or tenure from which 
e. raiyat, farmer or tenant bad been illegally 
ejected were governed by the one year's 
rule of limitation as provided for by section 
27, Act VIII of 1869 (B. C.), and it was 
held in various cases that section 27 referred 
only to possessory actions against the land¬ 
lord and not to actions where the title 
of the tenant was in dispute, and to which 
the general limitation of 12 years was 
applicable. Article 3, Schedule III of Act 
VIII of 1885, introduced a change in the 
law of limitation only so far as occupancy- 
raiyats were concerned by prescribing a 
period of two years for a suit to recover 
possession of land claimed by an occupancy- 
raiyat. And it has been held that the 
Article contemplates suits to recover possession 
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of land chiimed by a plaintiff as au 
occupancy ryot, i.e., where by the very 
nature of tlie action the ryot has to set 
out his title to the land claimed. Such 
Baits by non-occupancy ryots and under- 
raiynts, however, continued to be governed 
by the 12 years rule of limitation under 
the general Limitation Act. 

The question whether Articled, Schedule 
III, of the Bengal lenancy Act (as originally 
enacted) has retrospecrive operation was 
raised in two cases in this Court. Saraswnti 
Dasi V. Horitaiun Chuckerhutti (1) and 
Ramdhdn Bhadra v. Jiam Kuviar Dey (2). 
It was held that as there was no saving 
clause for suits in which the cause of 
action had arisen before that Act was 
passed, they were governed by the period 
of limitation prescribed by Article 3 of 
Schedule 3 of the Bengal Tenancy Act. 
But Act VIII of 1835 did not come into 
force at once. It received the assent of 
the Governor-General in Council on the 
14th March 1835, but did not come into 
operation until the let November 1885. 
Moreover, the period of two years had not 
run out from the date of dispossession when 
the Bengal Tenancy Act came into force. 
The plaintiff in these two oases had more 
than a year after the passing of the new 
Act presoribing the shorter period of limita¬ 
tion within which to institute the suit. 
There is no hardship or injustice when 
the plaintiff whose cause of action is not 
barred when the period of limitation is 
altered by a new Act, and who has time 
even after the passing of the new Act 
will not institute the suit within tlie shoiter 
time prescribed by the new Act. 

These two cases, therefore, are not authori¬ 
ties upon the question whether retrospective 
operation should be given to a new enact¬ 
ment where the effect of that would be 
to deprive a person altogether of the right 
he had, and which was not barred under 
the old Act. 

The retrospective operation of section 31C A 
of the Civil Procedure Code to pro¬ 
ceedings in execution of a decree which 
had been passed before that section came 
into operation was considered by the Full 
Court in the case of Jogodanund Singh v. 
Amrita Lai Sarkar (19). Banerji, J., in deliver- 

(19) 22 0. 767 (P. B,). 


ing the judgment of the Court said that no 
new right was created in the judgment-debtor 
inferfering with any vested right of the 
judgment.creditor, and as the sale took 
place after tlie new law came into operation, 
tlie auction-purcliaser must be taken to 
have made liis bid with full knowledge of 
tlie law, and it cannot be said that any 
ve.sted right of his was affected by the 
provisions of that section, and secondly, 
that the section di<l not create any new 
substantive right in the judgment-debtor, 
and that it embodied in sulistance a rule 
of procedure. The learned Judge then 
observed as follosvs: — 

It being thus really a matter of pro¬ 
cedure tiiere can be no objection to its 
having effect immediately, even tliough it 
should affect past transacMous and the mode 
of enforcement of vested rigiifs, [see James 
Girtiner v. Lucas (20) provided, of course’ as 
Mellish, L. .J., said iu the case of the 
Republic of Costa Rica v. Edanget (17), ‘that 
no injustice is done.’ And I have shown 
above that this condition is here fully 
satisded”. It will thus appear that the 
fact that no injustice would be done, was 
taken into consideration in giving a re¬ 
trospective effect to the section. 

In the Bombay High Court in the case 
of Reg, V. Lorabii Balahhai (4), an appeal 
against a judgment of acquittal was 
presented by Government six months aff-er 
the date of ^ the judgment. Section 272 
of the Criminal Procedure Code was 
amended by Act XI of 1874 which prescribed 
that no appeal under that Act shall be 
presented more than six months after the 
date of the judgment complained of. It 
was held that the appeal was barred though 
the six niODth.s expired ou the day the 
amending Act came into force. The learned 
Judges said; But an Act of Limitation being 
a law of procedure governs all proceedings 
to which its terms are applicable from the 
moment of its enactment, except so far as its 
operation is expressly excluded or postponed.” 
No question of hardship or injustice, however, 
could arise in a case like that, and as pointed 
out in the case of Khusalbhai v. Kabhai (3) 
the Court was there dealing with a 
statutory pfovision which was beneficial to 
the liberty of the subject. 

(20) (1878) 3 App. Cafl. 582 at p. 603. 



802 


INDIAN OASES, 


[i913 


MANJURI Bini t’. AKKEL MAHMCD. 

In a later case in that Court, In the matter of 
the petition of Rutajisi Kalianjz (’21), the 
question raised was whether a judgmeut- 
deblor imprisoned in satisfaction of decree 
against him under Act Vlll of lb5£), was 
entitled under Act X of 1S77, to be released 

on the coming into operation of the later 
Act if he bad then been imprisoned for more 
than six months but less than two years, and 
it was held by the majority of the Full Bench 
that he was not. The cases relating to 
questions of mere procedure whereby a 
retroactive force had been given to enactments 
were exhaustively reviewed by some of the 
learned Judges in that case. Westropp, C. J., 
in discussing the auttiorities on the point 
said: But when such a construction even 

of Limitation Act would divest such a 
right, that construction will be avoided, 
as it lately was in tiitaram Vasu'ieb v. 
Kh.ui'ierav BaVirishna (j2) and this was so 
iield in that and many other cases there 
mentioned, and although statutes of limitation 
are regarded as Acts regulating procedure: 
H. li. liuckmnboyee v. Lulloobhoy MoUickund 
(14). That such a statute ought not, if 
possible, to be retrospectively onstrued, ’was 
soreceutly as the 1-lth May 1877 decided by 
the tribunal to which we especially owe 
allegiance” and reference was made to the 
case of Delhi and London Bank v. Orchard 
(6) noticed above. The opinion of Westropp, 
C. J., in the above case was cited with ap¬ 
proval by this Court in Behary Lai y. 
Goberdhun Lai (23). 


In a still later case in the Bombay 
Court, Khusal Bhai v. Kabhai (8), the ques- 
tiou of retrospective operation of Statutes of 
Limitation was directly raised. In that case an 
application for substitution of the legal repre¬ 
sentatives of a deceased defendant was made 
within six months of his death under Act X of 

1877. Thearaending ActXIl of lc79 received 

the assent of the Governor-General on the 
2Sbli July 1879, when the defendant was 
dead six mouths. That Act amended section 
868 of the Civil Procedure Code (Act X 
of 1877) and added section 171 B to the 
Limitation Act (Act XV of 1877). The 
effect of the amendments was to require a 


(21) 2 n. U8 (F. B.). 

(22) 1 B. 286. 

(23) 9 C. 446; 12 C. h, R. 431. 


plaintiff to apply within 60 days of the 
defendant’s death to have his legal representa¬ 
tive made a defendant. The Act came into 
operation at once, and if section 171B had 
retrospective operation, the application for 
substitution would certainly have been barred 
but it was held that the provisions of that 
section should not be given retrospective 
effect, and that the application was not 
time-barred. Referring to the rule laid 
down in Reg. v, Dorabii (4), the learned 
Judges said that it was somewhat too 
broadly stated in that case. They held that 
the general rnie mast admit of the qualid- 
cation that when the retrospective applica¬ 
tion of a Statute of Limitation would destroy 
vested rights or inflict such hardship or in¬ 
justice as could not have been within the con¬ 
templation of Legislature, then the statute is 
not, any more than any other law to be con¬ 
strued retrospectively, and after referring to 
the case of London and Delhi Bank v. Orchard 
(6) said: Similarly in the present case, we 

think that Article 17iB, Schedule II, of 
Act XV of 1877, ought not, if possible, to be 
retrospectively construed. When that Article 
was introduced into the Statute of Limita¬ 
tion by Act XII of 1879, the deceased defend¬ 
ant had been dead for six months and it 
was, therefore, impossible for the plaintiffs 
to comply with the requirements of the 
Article, namely that an application to have 
the representative of a deceased defendant 
made a defendant should be presented within 
60 days from the date of defendant’s death. 
Consequently to put a retrospective con¬ 
struction upon the Article would be to 
deprive the plaintiffs absolutely of the right 
which tliey previously had, and which all 
plaintiffs subsequently had, to revive their 
suit; and this would be an injustice which 
cannot be presumed to have been within 
the intention of the Legislature. Another 
consideration, tending to the same conclusion, 
is that there was no postponement of the 

operation of Act XU of 1879 but the Act 
came into force at the moment at which it 
received the assent of the Governor*General. 

The plaintiffs, therefore, and others similarly 
situated had no such notice as might have 
enabled them to anticipate the divestiture 
of their right of revival. This is a considera¬ 
tion which has weighed much with Courts in 
England and in this (xiuntry when dealing 
with similar questions,” and referred to a 
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number of Euglisli and Indian decisions. 

In that case, the principle, that questions 
of hardship and injustice and the fact that 
the operation of tlie enactment was not 
postponed are to be considered in dealing 
with the question of retrospective operation 
of Statutes of Limitation, was distinctly re¬ 
cognised. 

In the Allahabad High Court in the case 
of Chajmal Das v. Jagdamba Prasad (7) the 
plaintiff-respondent died on the 17th Sep¬ 
tember 1885. Application for substitution of 
the legal representative of the deceased 
which was made on the 21th July 1888 
would have been in time under the Civil Pro¬ 
cedure Code (Act XIV of 1882) as it stood at 
the time of the death of the respondent. The 
Code, however, was amended by Act VII of 
1888 which came into force on the 1st July 
1888 and which provided six months’ 
limitation for such an application. The 
Court held that the amending Act had re¬ 
trospective operation and the application 
was barred. But the case may be di.s- 
tinguiahed on the same ground as the cases 
in 16 and 17 Calcutta series referred to 
above as the Act did not come into operation 
at once and the appellant had sutlicient time 
for making the application for substitution, 
even after the amending Act came into 
operation though these circumstances 
were not noticed in thejudgment of the Court. 
Turning to the English cases we also find that 
the principle that in giving a retrospective 
operation to a Statute of Limitation where 
there is no postponement of its operation, 
the hardshipor injustice it would cause should 
be taken into consideration, is recognised in 
niany of the cases. 

Thus in Totolcr v. Chatterton (24) 
an action was brought in 18:i9 for a 
debt which was at that time more than six 
years standing, but the plaintiff relied upon 
an oral promise to pay the debt made by the 
defendant in February 1823. By 9 Geo. 4, 

0. 14, which was passed on the 9th May 
1828, but which was to commence and take 
effect on the 1st January 1829 it was enacted 
that in an action of debt, an acknowledgment 
or promise in order to take any case out of the 
operation of the Statute of Limitation, 21 Ja. 
1» c. 16 must be in writing to be signed 

(24) (1829) C Bing. 258; 31 U. R. 411; 8 L. J. C. P. 
(O. 8.) 30; 130 Eng. Rop. 1280. 


by the party chargeable thereby. It was 
held that the Act had retrospective operation 
but reliauce was placed upon the fact that 
hardship was obviated by declaring that the 
Act should not take effect till the Ist January 
following thereby giving all persons iu 
possession of such parol promises seven months 
and more in which to bring their action 
founded on such promises if they should be 
so minded and referring to the case of Gilmore 
V. Shuter (25), which was pressed upon the 
Court to show that an Act of Parliament, viz., 
the statute of frauds, should not have a retros¬ 
pective operation, the learned Judge Park, J., 
said that that case could not govern the 
case before them because “the statute under 
review prevents all the mischief which the 
Judges in the case iu Jones contemplated 
by giving duo notice that this law should 
have no operation till the Ist January, nearly 
eight months after its enactment.” 

In Doe Dem Evans v. Page (8), it was 
held that section 7 of the Limitation Act 
3 and 4 W. 4, c. 27, which enacted that the 
right of action where any person “shall be 
in possession of land as tenant-at-will shall 
bo deemed to have first accrued either at 
the determination of such tenancy or at 
the expiration of one year from its com¬ 
mencement, was not letiospective and did 
not apply where the tenancy-at-will ceased 
before the statute and that in such a case 
the limitation runs from the time when the 
tenancy determines without the intervention 
of the Act. No doubt, the words of the 7th 
section “shall be in possession” etc., in terms 
were only applicable to the case of a future or 
at most of an existing tenanoy-at-will and 
not to the case of a tenancy-at-will which 
had been determined, and was nob existing 
when the Act was passed, but Lord Denman, 
C. J., observed : “A different construction, 
even if the words permitted it, would cause 
the greatest liardship; for a person, who, as 
the law stood before the passing of the 
Act, was in ample time to bring his eject¬ 
ment and recover property that undoubtedly 
was his, would, by the operation of the 
statute, be suddenly deprived of the means 
of asserting his right, there being no clause 
for the postponement of the operation of the 
statute for such a period as would enable 

(25) (1G79) Jones’s Rep. 108; 1 Lo?. 227; 2 Modern 
310; 2 Show. 17; 1 Veutr. 330. 
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persons who would be otherwise affected by 
It, to assert their rights.” I,, the Queen y. 
L^eh a7id Bradford Ttallway Oompanu (11), 
retiospecHre effect was given to Statute 11 
and 12 Vict. c, 43 which enacted that awards 
under S and 9 Vict. c. 18 must be obtained 
within six months from the time the damage 
complained of was done. The damage com¬ 
plained of occurred in 1847. and six months 
l ad expired before the Act was pa.ssed and the 

was not obtained until 
leoO. The statute, however, did not come 
into operation until six weeks after it was 
passed In holding that retrospective opera¬ 
tion should be given to the statute Lord 
Campbell C. ,T., referred to that fact and 
said: If the Act had come into operation 

immediately after (he time of its being passed, 
the hardship would have been so great that 
we might have inferred an intention on the 
part of the Legislature not to give it a retros¬ 
pective opetahon, but when we see that, it con¬ 
tains a provision suspending its operation for 

SIX weeks, that must be taken as an intima- 

lon (hat the Legislature has provided that as 
the period of time within which proceedings 
respecting antecedent damages or injuries 

might he taken before the tribunal.A 

certain time was allowed before the Act was 
to come into operation and that removes all 
difbculty. Wigbtman, J., who also was 
ot the same opinion, referring to the argu¬ 
ment based upon hardship occasioned by the 
suddenness with which the Act operated said: 

But here the Legislature has expressly pro¬ 
vided SIX weeks as a reasonable time within 
winch a party might proceed and the case 
therefore, is clearly within the dis* 
Lnchon pointed out in the decided cases. 
Toude- V. Ghatterton (24) seems to me 

precisely in point.” Erie, J., and Crompton, J 
concurred. ” 

In the case of Coynill v. Hudson (9) 
retrospective operation was given to section 
lUotthe Mercantile Law Amendment Act 
ISeG. (19 and 20 Vict. c. 97) which enacted 
that a party who shall be entitled to bring 
an action limited by the Statutes of Limita¬ 
tions tbfiein mentioned shall not be entitled 
t^o any time beyond the period so limited 
by reason of bis having been abroad or 
imprisoned at the time when the cause 
of action accrued. The plaintiff in that 
case was in prison when his cause of action 
arose and the period of six years provided 


by section 10 of the Act expired before 
be was released from prison. Lord Camp¬ 
bell, C, J., after stating that the decided 
cases merely showed that the proper way 
of construing an Act of Parliament is to 
try and find out the intention of the 
Legislature said; ^ Now, I act on that prin¬ 
ciple and it appears to me that it was 
t he intention of the Legislature to prevent 
actions being brought for past as well as 
future Iransactions. Does this construction 
tend to any absurdity ? If it does, that 
would be strongly against such a construc¬ 
tion. But I can see no such consequences. 
It appears to me to be strongly in further¬ 
ance of justice that persons residing abroad 
should not be able to keep an action hanging 
over a person for an unlimited period of 
time. And as to the other class, ru., 

persons in prison, it is an exceedingly 
rare occarrence now for a person to be long 
in prison except for crime. It might also 
be in the contemplation of the Legislature 
that it sometimes does happen that a person 
remains in prison for the very purpose of 
keeping a right of action alive. I do not, 
therefore, see any absurdity or injustice in 
bolding that the Legislature intended that 
this should be the construction to be put upon 
this enactment, being, as it is, the construction 
which the language fairly and legitimately 
deserves.” Under the Statute of Limitation 
21 Ja. c. 16, section 7, the period of six years 
was to run from a time which was indefinite 
and the judgment proceeded upon the 
ground that the intention of the Legislature 
was to make section 10 of the Amending Act 
retrospective and that there was do injnstice 
in holding it to be so. 

The case of ^Yr^ght v. Hale (26) dealt 
with a statute relating to costs. 23 and 24 
Vic. c. 26, section 34, provided that when the 
plaintiff in any action for an alleged wrong 
recovers by the verdict of the Jury less than 
£> 5 he shall not be entitled to any costs if the 
Judge certifies to deprive him of them. Ifc 
was held in that case that there is a consider¬ 
able difference between new enactments 
which affect vested rights and those which 
merely affect the procedure in the Courts of 
Justice, that rules as to costs to be awarded 
in an action were of the latter descriptioDi 


(26) (I860) 6 H. & N. 227; 30 L. J. Ex. ■40; 6 Jar- 
(n. 8.) 1212; 3 L. T. 444; 9 W. R. 1S7; 123 B. R. 477. 
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aad that the Acfc enabled a Judge to certify 
in an action commenced before tlie passing 
of it. Bat Pollock, C. B., pointed out that 
the plaintiff had in that case an opportunity 
of discontinuing the suit, that the Act was 
passed on the 28th August and contained a 
provision that it should come into operation 
on the lOth October, and the certificate to be 
given by the Judge was an Act to be done at 
the trial which was after the pissing of the 
Act so that they were not giving to the 
Act any retrospective operation and the wrong 
supposed to be done by an ex post facto law 
did not arise. 

lu The Ydiin (12) where an action 
was brought against a port and liarbour 
authority more than si.^ months after coming 
into force of the Public Authorities Protection 
Act (56 and 57 Viet. c. 61) which provided 
that an action in re.spect of any alleged 
neglect or default in the execution of any 
public duty or authority must be commenced 
within six months of the act, neglect, or de¬ 
fault complained of, it was held by tlie Court of 
Appeal that the Act had retrospective opera¬ 
tion. A. Tj. Smith, L.J , said: “The rule applica¬ 
ble to cases of this sort is well stated by Wildo, 
B, in Wright v. // xZe (26), namely, tliat when a 
new enactment deals with rights of action, un¬ 
less it is so expressed in the Act, an existing 
right of action is not taken away. But where 
the enactment deals with procedure only unless 
the contrary is expressed, tlio enactment 
applies to all actions, whether c)mmonced 
before or after the passing of the Act. The 
Act of 1893 is an Act dealing with pr«jcedure 
only" and Vaughan William.s, .1, said that tliere 
was abundant authority tliat the presumption 
against a retrospective construction liad no 
application to enactments which affect only 
the procedure and practice of Coui ts." 

Statute 56 and 57 Viet. o. 61 was passed 
on the 5th December 1893 but came into 
force on the Ist January 1894, so that the 
operation ot the Act was postponed for 
sometime. The damage complained of was 
caused on the 13th September 1893, tlie 
action, therefore, could have been brought 
before the Act came into force and Sir 
Francis Jeune in the Court of first instance 
relied to some extent upon that fact but 
in the Court of Appeal no argument appears 
to have been based upon it and tlie learned 
Judges do not appear to have referred to 
it in the judgment. 


In the recent case of R. v. Ohnndra 
Dharma (13) the period of limitation 
(three months) under the old Act had 
not expired wlien tlm new Act which pres¬ 
cribed a period of six months for prosecution 
of an offence (committed against the Crimi¬ 
nal Law Amendment Act of 1885) came 
into force, and it was held that the Act 
had retrospective effect, and that the defend¬ 
ant had lost the benefit of the former 
law of limitation Lord Alverstone, C. J., 
based bis judgment on tlie ground that 
a law of limitation is a law of procedure 
and must be given a retro.'^jpective operation 
and the other learned Judges concurred 
witli the Lord Chief .Justice. Channel, J., 
however, added that it svould have been 
entirely different if the time under the 
old Act had expired before the new Act 
came into operation. In that case only 
the period of limitation was extended for 
an unbarred cause of action which accrued 
before the new Act came into operation. 
The defendant had not acquired any right 
to treat the proceeding as barred before 
the amending Act came into force and 
the result was not to give such an ex 
post facto construction to that enactment, 
as would have taken away from the defend¬ 
ant a right already acquired under the 
former Act. It is true that when once 
time has commenced to run under a law 
of limitation it cannot bo stopped but 
that rule is dependent on the continuance 
in force of that enactment under wliich time 
has been running and if before the time has 
run out under the Act the new Act extends 
the period of limitation the defendant cannot 
complain of it. The result of the authorities 
appears to be that Statutes of Limitation or 
other .statutes relating to procedure are to be 
construed retrospectively, hut the principle 
that even such statutes elionld not be so con¬ 
strued where such a construction would cause 
hardship or injustice is recognised in the 
majority of tlie decided cases on the subject. 
The principle is recognized in Delhi aud 
London Bank v. Orchard (6), Jagadanunda 
Singh v. Aviriia Lai Sircar (19), Behary Lai v. 
Ooherdhan Lol{'Z'd)\ In the innlf^r rf the petition 
of Rato7i^i Kalianji (21); hhusalbhai v. Kabhai 
(3). liepuhlic of Costa liica v. Erhmger 
(17), Queen v. f.eed and Bradford Railway 
Company (11), and Evans v. Page (8), though 



»05 


MANJURI bibi r. arkel mahmud. 

*"»' oib.. 

The rule, however, is not ^iven eiTopt 

where the operation of the statute if posl? 
poned for sometime after it is «« j 

in Tov,ler v. Oh.ttertoT (24) O 

nifed in (if T ’’"'’“'P'®® not reco^- 

ydln lU) ""7 v" r,^T 

which nf-ran!:: wffto7f 

Act was indehnite and the intefr 
Legislature was clearly to give a “re 
tiVB operation to the amending Act i^'’^ 
•econd case the operation of the new Act 
postponed for some time and tf^r f 
relied on by the first 

Court of Appealfn the tfld^ 

an extension of the period of hmiTaHw 

:h: ^,S“vr - 

Chhajmal Das v Li 7 l r> ^ ^ ^ind 

........ did... 

the plaintiff had sufficient tiL ® 
the passing of the statnfp^ f ® 

anits though the period was reduced""by tf 

rrZ^spTcutTpetir f “ 

Pri.ethepiaintirof^:; 7 -'’---^e 

waytrh:7i“on:rtt"?df"r“^^^ -- 

18 expressed clearly and we arrthl"'^f " 

Bee whether that is done in thp to 

No doubt, section lg 4 of the 
Act read with Article 3 a ^®°^ocy 

Act as amended in 190'^ provid ^ V/’ 

Plaintiff as^ :“or ‘^e 

be instituted within two years o{ lh’'°J 
dispossession, but having regard^ f “the'f 

that the operation of the ampnri- 

not postponed for even a short"'f 

question is whether thfl T p • i the 

that the Act shf Id appfc't,-; 
of action which accrued after the A 
passed, but also to existing causes of r 

in respect of which a suit would hfe hf" 

,n time under the old law. The ameulg 
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who 7 ''"^,.“°”® at once, a person 

before the Act was passed could not possibly 
bring h.s action within the period fixed by 
the amending Act and the question is whether 

o *•'« Act applicable 

1 Articles, Schedule IF of 

^mp ‘‘ before ’the 

and^it ‘ooccupanoy.raipafsonly, 

hove that the two years’ rale of limitation 

accrued before the Act was passed, ft 
s true oconpancy.raiVrt., have higher rights 

than non.occnpancy.ruVatv or under-rafyKi 

intendpT^fi t ^'b® IieS'slature 

shall h '’* 1 - ft I'mitation of tivo yean 

fosf ' '^'’®‘ber thfy were df • 

possessed before or after the passing of 

tbe .‘be™ was no reason to think that 
the Legislature did not intend to give a 

wb™b^t° operation to the amending Act 
Which placed non occnpanoy-rniput, and under- 

rniynts °° " same footing as oocapanoy- 

The qnestion of limitation with regard 
to oceupancy.rafy„<s is no longer of any 
practical importance more than 12 years 

aviug paissed since the passing of the 

A^l 'T pointed ont, although 

Act Via of 1885 received the assent of 

i Cehhoil on the 

ro\ 't was provided in section 1 

, ^t shall come into force on snc'i 

date as the Local Government with tbe 
previous sanction of tbe Governor General 

in Conncil may by notification in the Local 
Official Gazette appoint in this behalf, and 
.1 ? -1 Goveinment by a notification 

;n September 1885 pnbliehed 

s cntta Gazette of the 9th September 
1HS5, declared th.at the Act was to come 
into force on the 1st November 1385. 
he Act, therefore, did not come into 

j and an occapaocy-raj(/^/ 

o )a been dispossessed more than tsvo 
ears erore the passing of the Act, conld, 
ere ore, have brought his suit after the 
a. Sing of the Act and before it came into 
operation, with respect to such a caa.se of 

iIqT? even if Act VIII of 

t ] j stood before the amendment^ be 

® to be retrospective, the resnlt would 
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be nob to deprive the plaintiff of the c 
means of asserting l‘*9 rights altogether, t 
though the period within which he could h 
have brought his action was shortened. 

On the other hand, the amending Act of 1 
1908 came into force at once and there c 
was no saving clause nor postponement of f 
its operation. It is true the rights of t 
under-ruif/o^s are not a very substantial 1 
character. But non-occupancy raiyits are ( 
placed on the same footing as nnder-raiu^ts 
80 far as limitation is concerned. Non- 
occupancy-rai'f/d^i- are a very large class of 
raiy-its in this country and there are various 
provisions in tlie Bengal Tenancy Act for 
the beneBt of such raiyats. Before the 
passing of the amending Act a non* 
occupancy-nu'i/u^s had a period of 12 years 
within which to institute a suit against 
his landlord to recover possession where 
his title was in dispute, just as ho had 
against any other person. Was it the 
intention of the Legislature without any 
warning and without postponing the opera¬ 
tion of the Act, at once to cut down the 
period for instituting suits by non-occupancy 
razi/<its dispossessed by their landlords, from 
twelve years to two and thus deprive 
altogether a very large class of tenanis 
dispossessed two years before the Act was 
passed of the remedy they had before the 
Act? Various provisions were made in 
the Act for protecting such rdiyafs from 
contracting themselves out of their rights 
by entering into contracts with their 
landlords and I find it difficult to hold 
that the Legislature intended to give a 
retrospective operation to Article -1 and 
thus suddenly deprive a class of tenants 
whom it was so anxious to protect against 
their landlords, of any means to recover 
possession of lands of which they had 
been dispossessed two years before the Aob 
was passed. 1 do not think any argument 
can be based upon the fact that before 
an Act is passed, the matter is before the 
Legislature and is discussed for some time 
before it is passed. Although every person 
is presumed to know the law aftei it is 
passed, there can be no presumption that 
he knows the proceedings or debates in 
Council before the law is passed, and I 
do not think it would be reasonable to 
expect that a non-occupancy n*tva6 has 
notice of any kind at all of an impending 


change in the period of limitation while 
the matter is being discussed in the Legis¬ 
lative Council. 

If, therefore, the intention of the Legis¬ 
lature was not to give a retrospective 
operation to Article 3 Schedule 3. so 
far as r.on-occupaucy raiyats are concerned, 
as I tliink it had not, there is no reason to 
bold that it should liave retrospective 
effect with regard to suits by andev-raip Us, 
who are governed by tlie same Article and 
the result of which would be suddenly ^ to 
deprive them of the means of asserting 
their rights, where they iiad been dis¬ 
possessed by their landlords and were in 
ample time under the old Act to bring 
their actions for recovery of their property. 

It may be said that the Legislature by 
the amending Act of 1908 while putting 
non-occupancy raiyats and under-r(U*i/(i<s on 
the same footing as occupancy-rarVu(5 could 
not liave iutendeil to postpone the opera¬ 
tion of the Act for 10 years in cases where 
the dispossession occurred before the 
passing of the Act, but it must he rernembered 
that suits by non-occupanoy raiyats and 
under-ra!>^s ontinued to he governed by 
the 12 years’ rule of limitation for about 

23 years, i.e., from 1885 to 1903 while 

similar suits by occupancy-were 
governed for the same period by the two 
years’ rule of limitation provided by Article 

3, Schedule III of Act VIII of 1885. 

' The question is a difficult one, but after 
a careful consideration of the question 
1 am of opinion tliat section G1 of the 
amandiiif^ Act should not be retrospectively 
construed and that the .suit is not barred 
by tho npocial period oE lunir/iti pre^cribea 
in Article 3. Schedule III of the Bengal 
Teuauoy Act. 

In tho above view, it will be necessary 
to consider the other questiou.s raised in 

, the case. ^ • - r 

> As we differ in opinion on the point ^ ot 

) law, whether the special rule of limitation 

) extended to under-rufyois in Eastern Bengal 

1 by the amendment in 1903 of the third 

3 Article in the third Schedule to the Bengal 

t Tenancy Act, 1885, applies to all suits of 

1 the kind there indicated instituted after the 

I commencement of the amending Act without 

o regard to where the cause of action 

8 arose, the case must be laid before the 

c- Chief Justice that the point in questiop 
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98 nndersecHon 

ot the Code of Civ,I Procedure, 1903 

-August 1912 ) _The 

heard which 

BLteT'tZ°“ ' rT bavTug 

aifero’n? 9 / is VoT' -d- 

U“-, :; 

extended to" under-riot!' ir'EalLrSBtga! 
by the amendment in 1908 of the thfrri 

,.i.d .d.i.fnLr Is, 

regard to when the cause of acfion arose ” 

Mr. Justice Carnduff was of opinion that 
the question ouc-ht tn r. n 

affirmative, while Mr. Justice^ObaU^ 

o, opbta th.. u.,r:: t. 

fcijw question in controversv \t ia ^ 

to explain how the point ar^i^r^^^ 

of the Bengal"renlncy^ Act 1885 

r.-.ri‘ »' * 

:«.h.,, 'k. Sk" 

Sins srctr i 

irs-'xFr? “ 

limitation has not been pleaded. Section 

Tuft’ th applicable to such a 

suit the provisions of section 28 of the 

Indian Limitation Act, whereby at th 

determ,-nation of the period limiied to anv 

person for inetitutiog a suit for posseeebn 

of any property, the right to such propeHy 
IS declared to be extinguished In Tn 

August 1898 f 25 th 

August 1898 , ,t was ruled by this Court 
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hat the third Article of the third Schedule 

of the Bengal Tenancy Act was in terms 
applicable only to suits by occupancy ryofs 

ft 1 ^ ander-ryofj. 

I was held lu substance that in so far 

as ander.r,jots were coucerued, a suit for 

possession was governed by Article U2 of 

the second Schedule of the Indian Limitation 

Act, which requires that a suit for possession 

immoveable property, when the plaintiff, 

while ,n possession of the property, has been 

vZ! b’^ought within twelve 

years of the date of dispossession. In the 

case now before the Court, the plaintiffs, 

1S9S '•PPL, were dispossessed in ■ 

to ; ’ “^"^eqaeutly entitled 

with" 1910 " 

• preseut action wasoni 

menced on the 25th August 1908; prf,„u/urfo. 

But o Tl! limitation. 

Ac IRsi ‘h® Bengal Tenancy 

act, 1885 was amended by section 61, clause 

Tfln«°^ I’® Eastern Bengal and Assam 
J enancy Amendment Act, 1903. The effect 
ot t ns _amendmeut was to substitute the 
words a ryot or an under-ryoi” for the 

aIiM ‘‘m '•»«<" in the third 

lOtl r a’® ®P t''» 

• une 1903, the Legiala'-ure enacted that 

H 'k '■fu®'’®'' P'’®®®®®i®n of the land 

claimed by the plaintiff as an under-rpof, 

tlZ daZ T, ““‘®‘^ ‘'"P years from 

was th t tn '®P’®®®®®ion. The oonsequenoo 
was that the gen®ral rule of law as embodieJ 

in Article M2 of the second Schedule of the 
Indian L.m.tat.ou Act was repealed by im- 

Toni ‘®Ki ‘“Z® ®^‘®"‘ ®®a®8d to be 

applmable to snits for recovery of posses- 

rnnpll ander-rt/ofc. The plaintiffs- 

tof ® contend that the new rule of limi¬ 
tation applicable to ander-ryots as embodied 

£ 000 -^ 1 ^ ^ ®*ause 3, of the Eastern 

Act lQfi^° • ^®®am Tenancy Amendment 
flpiirtra 1 ^’ applicable to cauaea of 

nf 1-1 arose before the commencement 

nnnf Ai- ‘^efendanta-reapondenta 

Zr r “’® --P'® of limitation 

applies to all suits instituted after the com¬ 
mencement of the Act, independently of the 
a e when the cause of action arose. The 
es ion appears to have been elaborately 
rgae e ore the learned Jadgea who heard 
<27) 2 C. V7. jj. ccciviii Short NoUs. 
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the appeal in tliearst instance, and reference 
was made tn a larg'e nnmber of judicial 
decisions which are analysed and examine! 
in their recorded opinions. The matter has 
been re-argued before me with great care on 
both sides, but my attention has not been 
drawn to any jadicial decision which isS con* 
elusive upon the precise question raised; it 
is necessary, therefore, to examine the matter 
as one of principle. 

It^ is well settled, as observed by 
Justice Willes in Phillips v. Eyre (28), that 
retrospective laws are prima facieo^ ques¬ 
tionable policy, and contrary to the general 
principle that legislation by which the con¬ 
duct of mankind is to be regulated, ought 
when introduced for the first time, to deal 
with future acts, and ought not to change 
the character of past transactions carried on 
upon the faith of the then existing law. 
The maxim is familiar to every student of 
prisprudence, nova constitutio futuris fonnan 
imponere debst non prieteritis, a new law 

ought to be prospective, not retrospective, in 
its operation. Accordingly, the Court will 
not ascribe retrospective force to new laws 
affecting rights, unless by express words or 
necessary implication it appears that such 
was the intention of the Legislature. A 
luminous exposition of this fundamental 
doctrine svill be found in the judgment of 
Kent, 0. J., in Dash v. Vankleeck (29). The 
learned Chief Justice pointod out that the 
maxim of Papinian, nemo potest mutnre con¬ 
silium suum tn alterius in juriam (Digest, 
50, 17, 75) was familiar to Roman 

Jurists and had been accepted as a 
fundamental principle of English Law by 
Bractoii, Coke and Bacon* A similar ex* 
position will be found in the judgment of 
Mr. Justice Story in Society for the Propag ition 
of the Gospel v. Wheeler (30). It must, con¬ 
sequently, be now deemed indisputably settled 
that every statute which takes away or 
impairs a vested right acquired under 
existing laws, or creates a new obligation or 
imposes a new duty, or attaches a new dis¬ 
ability, iu respect of transactions or con¬ 
siderations already passed, must be deemed 

retrospective iu its operation, hire Pulhorough 


(^ 8 ) (*870) L. a. 6 Q. B. I at p. 23; 10 B. k S. 1004 : 
40 L j. Q 28; 22 L. T. 869; 17 W. R. 375. 

(29) (1811) 7 Johnson 477 at p. 502. 

(30) (1814) 2 Qalliaon 105; 22 Fed. Caa. 756. 


» School Bn ird Election. Bourke v. Nutt (.31) 

I It is also firmly settled that no statute 

! shall be construed so as to have a retros- 
I pective operation, unless ifs language is 

I sucli as plainly to require that construction, 
and this involves the subordinate lule that 
a statute is not to l)e construed so as to 
have a greater retrospective operation than 
its language renders necessary. \_Lauri v 
Penad (.32). Tieid v. Peid (33), In re Norman 
AUhusen V. Brooking{‘3‘))'}. As Baron 
Parke observed in Moon v. Duroden (15), 
followed in Pitamhardas v. Tha\ursi}as (1(>)| 
the rule that enactments in a statute are 
generally to be construed to be pro.-ipee- 
tive and intended to regulate the future 
conduct of persons, is deeply founded in good 
sense and strict justice and has been acted 
upon in many cases, amongst which m.sy be 
mentioned Edmunds v. Liwhy (.36), Moore v. 
Phillips (37), Midlnnl Rtnlway Company v. 
Pye (38), Marsh v. Higgins (.39), Chappcl v. 
Purdiy (40), Hitchcock V. Way (41), Padon 
V. Bartlett {A2), Young v. Hughes (43), Barton 
Pegis Vnion v. Liverpool O.erseers (44). Hough 
V. Wind us (45), Turnbull v. Eonaan (46). This 
principle is so well recognised that it has 
been repeatedly laid down that in the absence 
of clear words to tliat effect, a statute will not 

be construed as taking away a ve.sted lio-h* 

(31) (IS94) 1 Q. B. 72) at p. 737; OIL. J OR 
407;9a. 3:)o: 70 L. T. 039; 42 W. R. 3S8; 5S j' 

1*. 592; 1 Mansoti 172. 

(32) (1802) ,3 Ch. 402; 07 L. T. 275; 40 \Y. R OTO- 

Ot L. J. Ch. 07.). ■ ■ ' 

(33) (18SG) 31 Ch. U. 102; 55 L. J. Ch. 204; 51 L 
T. 100: 34 \V. R. 333. 

(34) (1893) 2 Q. B. 369. 63 L. J. Q. B. 84; 4 R 5St- 

09 L. T. G7v5. ' 

(35) (1883) 20 Ch. D. 504; 53 L. J. Ch. 520- 51 L 
T. 57; 32 W. R. 057. 

(30) (1840) 0 M. k W. 2S5. 

(37) (1841 7 M. & W. 5:{G. 

(38) (1801) 10 C. B. (v. s.) 170; 30 L. J. C. P 314 . 

4 L. T. (s. s.) 510; 9 \V. R. 058; 128 R. It. COG. 

(39) (1850) 9 C. B. 551; I L. M. &. P. 253- J 9 L T 

C. P. 297; 82 R. II. 430. 

(40) (1813) 12 M. i. W. 303: 67 R. R. 357; 1 Uowl 

& L..458; 13 L. .1. 7. 

(41) (1837) 0 A. &.!•:. 943; 2 N. A P. 72; W \V k 

D. 491; 0 L. J. (n. s.) K. B. 215; 45 R. R. 653- ’n‘> 

Eng. Rep. 360. ’ 

(4?) (18:15) 3 .A. A E. 8S4;5N. A M. 384- ] If t. 

IV. 286; 111 Eng. Rep. 048. ' ^ 

(43) (1859) 4 H. A X. 70: 28 L. J. Ex. 101; J18 R 

R. 337. ^ 

(44) (1878) 3 Q. B. D. 295; 47 L. J. il. C. 02- 47 I 

T. 713; 26 \V. R. 282. ' 

(45) (1884) 12 Q. B. D. 229; 53 L. J. Q. iGo- 50 L 

T. 312; 32 IV. R. 452: I Morrell 1. . - 

(46) (1885) 15 Q. B. D. 234; 64 L. J. Q. 489; 53 L 

T. 128; 33 W. R. 768; 49 J. P. 708. ' 4, 
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of action acquired before ifc was passed. 
Lirpentv. Bibbjj(47), Waugh v.MidrUetoni-i^B), 
Williams V. Smith (49), Jackson v. Woolley 
(50), Wright v. Qreenroyd (51), Knight v. Lee 
(52), Smithies v. }Jational Association of Plas~ 
terers (53). 

In the application of the principle that the 
Court will not ascribe retrospective force to 
new laws affecting riijhls, unless by express 
words or necessary implication it appears 
that such was the intention of the Legislature 
the question frequently arises wheMier the 
statute does in fact take away a vested right. 
From this point of vievv, we have to bear in 
mind the well settled doctrine that no suitor 
has a vested interest in the course of pro¬ 
cedure or a right to complain, if during 
his litigation, the procedure is changed, 
provided that no injustice be done. Republic 
of Costa Rica v. Erlanger (17); Turnbull v. 
Lorman (4'o). Hence, as observed by Lord 
Blackburn in Gardner v. Lucis'{20) altera- 
tions in the form of procedure are always 
retrospective, unless there be some good 
reason to the contrary, as in Pinhorn v, 
Souster (54). This principle has been re¬ 
peatedly recognised and applied. Colonial 
Sugar Rehning Company v. Irving (55); A. G. 
V. Sillem (56); Wright v. Hale (26); Kimbray 
V. Draper (57), Curtis v. Stovin (5S); The 
Ydwn(12), n, V. Chandra Dharma(W. On this 
principle Statutes of Limitation have been 
construed as affecting existing claims where 
an interval of time was allowed for their 


(47) (1855) 5 n. L. C. 481; 24 L.'J. Q. B. 301- 
R. R. 252; 10 Knjr. Rep. 988. 

(48) (1853) 8 Ex. 352; 22 L. J. Ex. 109; 20 L 
(o. s.) 2G2; 91 U. R. 533. 
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T. 


(49) (1859) 4 U. & X. 559; 28 L. J. Ex. 286- 6 Jur 
(n. .s.) 1107; 7 W. R. 503; 118 R. R. 611. 

(50) (1858) 8 E. & B. 784 at p. 787; 27 L. J. Q R 
4r4S; 4 Jur. (N. s.) 656; 6 IV. R. 686 ; 120 Entf. Reo •^92* 
112R. R. 777. 


(51) (1861) 1 B. <fe S. 758: 31 L. J. Q. B. 4; 8 Jur. 
(n. s.) 98; 5 L. T. 347; 121 Kng. Rep. 896; 124 R. R 735 

(52) (1893) 1 Q. B. 41; 62 L. J. Q. B. 28; 5 R 54- 
67 L. T. 688 ; 41 IV. R. 125. 

(53) (1909) 1 K. H. 310; 78 L. J. K. B. 259; lOO L 
T. 172; 25 T. L. R. 205. 

(54) (1852) 8 Ex. 138; 21 L. J. Ex. 336; 16 Jur 
(n. s.) 1001; 91 R. R. 397. 

(55) (1905) A. C. 369; 74 L. J. P. C. 77- 92 L T 

738; 21 T. L. R. 513. ' ' 

(56) (1864) lOH. L. C. 704; 4 X. R. 29; 10 Jur 

(n. s.) 446; 10 L. T. 434; 12 W. R. 541; 33 L. .T. Ex 209* 
11 Eng. Rep. 1200, ' ^ 

(57) (1868) 3 Q. B. 160; 37 L. J. Q. B. 80; 18 L T 

640; 16 W. R. 539. ‘ 


(58) (1889) 22 Q. B. D. 513; 58 L. J. Q. B. 174 . 60 
Xj, T. 772; 37 W. R. 315, 


enforcement. Pardo v. Bingham (59); Gomill 
V. Hudson (9), B. v. Leeds Railway and Com¬ 
pany (11) the case last mentioned follows 
the authority of Towler v. Ohatterton (2-4) 
which was commented upon by Baron Rolfe 
in Moon v. Durden (15) and by Mr, Justice 
Cresswell in Marsh v. Higgins (39). 

We thus start with two fundamental 
principles in view. In the first place, no 
statute shall be construed so as to have a 
retrospective operation, unless such a con¬ 
struction appears very clearly in the terms of 
the Act, or arises by necessary and distinct 
implication. West v. Qwynne (60); Smith v. 
Callander (61) Young v. Adam${i\2)\ and even 
in construing a section, which is to a 
certain extent retrospective, the maxim must 
be borne in mind as applicable whenever the 
line is reached at which the words of the 
section cease to be plain. Main v. Stark (63); 
Reynolds v. Att. Gen. for Nova Scotia (64). In 
the second place, the presumption against a 
retrospective construction has no application 
to enactments which affect only the procedure 
and practice of the Courts, even where the 
alteration which the statute makes has been 
disadvantageous to one of the parties. 
Wright V. Hale (26), The Ydun (12). Oomill 
V. Hudson ( 9 ) Pardo v. Bingham (59) but, 
the new procedure would be presumably in¬ 
applicable where its application would pre¬ 
judice rights established under the old. 
Ex parte Phsenix Bessemer Steel Company 
(65). We shall now proceed to examine which 
of these two principles is applicable to the 
case before us. 

In the present case, the Eastern Bengal 
and Assam Tenancy Amendment Act of 1908 
became law on the 10th June 1908 and came 
into operation on that very date. It )9 con¬ 
tended on the one hand that the Legislature 
could never have intended the new provision 
of limitation to apply to causes of action 
which had accrued before the new statute 
became law, because the effect would be to 

(59) (1869) 4 Ch. Ap. 735; 39 L. J. Ch. 170; 20 L 
T. 464; 17 IV. R. 419. 

(60) (1911) 2 Ch. 1 at p. 15: 80 L. J. Ch. 578; 104 

T. T. 759 55 S. J. 619: 27 T. L. R. 444. 

( 6 J) (1901) App. Cas. 297; 70 L. J. P. C. 63; 84 L. 

T. 801. 

(62) (1898) App. Cas, 469; 67 L. J. P. C. 75; 78 L. 

J. 506; 14 T. L. R. 373. 

(63) (1890) 15 App. Cas. 3S4 at p. 388; 69 L. J. P* 

C. 68;63L. T. n. 

(64) (1896; App. Cas. 240; 65 L. J. P. C. 16; 74 L. 

T. 108. 

(65) (1876) 45 L. J. Ch. 11. 
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exHngaish forthwith all causes of action in 
existence and enforceable in a Court of 
Justice at the time when the statute came 
into operation. It is argued, on the other 
hand, that the language of the statute is 
explicit and covers all causes of action who* 
ther antecedent or subsequent to the com* 
menoement of the statute. To determine 
which of these contentions is well-founded, 
we must remember that the statute as 
amended provides that the suit to recover 
possession of land claimed by the plaintiff as 
an under-ryo^ must be brought within two 
years from the date of dispossession. To 
hold that this amended provision applies to 
suits in respect of disposse.ssion which has 
taken place more than two years before the 
enactment of the now law, is to maintain the 
position that the Legislature intended the 
litigant to accomplish what is impossible in 
the nature of things for him to do, in other 
words, to prescribe that his rights are forth¬ 
with extinguished, without previous notice 
and without opportunity afforded to him to 
escape the operation of the new law. To 
put the matter briefly, if this view is to be 
supported, we must hold that the Legislature 
acted in a most unreasonable manner, z.e., 
that the Legislature intended to penalise all 
under-ryo/s who )iad been dispossessed by 
their landlords more than two years before 
the commencement of the new statute, 
merely because they had waited to enforce 
their rights in a Court of Justice within the 
period of limitation allowed at that time by 
the Legislature. There is, in ray opinion, 
considerable force in the contention that the 
Legislature may be deemed to act as a body 
of reasonable men and that the presumption 
is that they did not intend to inflict needless 
and unjustifiable hardship upon a large body 
of innocent litigants. As Lord Campbell, 
C. J., observed in Gornill v. Hudson (9) the 
proper way to construe an Act of Parliament 
is to try and find out the intention of tlie 
Legislature; if there is any room for doubt, 
we must assume that the Legislature did not 
intend to give the statute a retrospective 
operation, where such retrospective operation 
upon pre-existing causes of action would 
result in hardship to the litigant. In my 
opinion, the cardinal and fundamental point 
in the case before me is that the Eastern 
Bengal and Assam Tenancy Amendment Act 
pf 190d came into operation the very moment 


it became law, consequently, if it were taken 
to effect pre-existing causes of action, the 
effect could be absolutely to bar at once all 
actions where tlie cau.se of action liad 
accrued more than the limited time before 
the statute was passed. In a case of this 
description, the Statute of Limitation ceases 
to be a statute of mere procedure and operates 
to the destruction of existing and enforceble 
rights. This point of view is well illustrated 
by a remarkable judgment of tlie Supreme 
Court of the United States in the case of 
Sohn V. Waferson (6G). In that case, the 
plaintiff, a citizen of Ohio, commenced ai. 
action in August 1S70 against the defendant 
a citizen of Kan.sas, to recover the amount of 
a judgment-debt under a judgment obtained 
by him in ISJt. The defendant pleaded the 
Statute of Limitation.^, passed in 1859, more 
than four years after the judgment had been 
obtained, which provided that all actions 
founded on judgments were to be commenced 
witliiii two years ne.xt after the causs or 
right of action had accrued and not after. 
The plaintiff contended that this statute 
could not apply to causes of action which 
had accrued more than two years before its 
passage, because such literal interpretation 
would cut them off and defeat them al¬ 
together. Mr. Justice Bradley, who delivered 
the unanimous opinion of the nine Judges of 
the Supreme Court of the United States, held 
that the statute could not be so interpretated 
as to effect and destroy forthwith pre¬ 
existing causes of action. The learned 
Judge referred at the outset to the principle 
enunciated in United States v. H^th (67) 
namely, that words in a statute ought 
not to have a retrospective operation 
unless they are so clear, strong and itupera- 
tive that no other meaning can be annexed 
to them or unless the intention of the Legis¬ 
lature cannot.otherwise he satisfied, and in 
Harvey v. Tyler (63), namely, that all 
statutes are to be considered prospective 
unless the language is expressed to the con* 
trary or there is a necessary implication to 
that effect. The learned Judge then went 
on to make the following observations: “A 
Statute of Limitation may, undoubtedly, have 
effect upon actions which have already accrued 

(60) (1873) 1" Wallace 59G; 21 Law. Ed 737, 

(67) (1806) 3 Granch. 399 at p. 413; 2 Law. Ed. 479. 

(68) (1S64) 2 Wallace 328 at p. 347; 17 Law. Ed 
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as well a9 upon actions which accrue after 
passage Whether it does so or not 

will depend upon the language of the Act 
and the apparent intent of the Legislatnr; 
to be gathered therefrom. When a statute 

declares generally that no action, or no action 
of a certain class shall be brought, except 

within a certain limited time after it shall 

w3d of .statute 

would make it apply to past actions as well 

as to t.iose arising m future. But if an 

action accrued more than the limited time 

before the statute was passed a literal inter- 
pretation of the stahite would have the effect 
of absolutely barring such action at once 
It would be pre.sunied that such was not I he 
intention of the Legislature. Such an intent 
would be unconstitutional. To avoid such 
a result and to give the statute a construc¬ 
tion that will enable it to stand. Courts 
have given it a prospective operation.” 
Upon^a review of the decisions of the Araeri- 
can Courts, .as Mr. .Justice Bradley points 
out. It appears that in cases of this deserip- 
ion, the Courts have adopted one or other of 
three different modes of interpretation, nr 
first to make the statute apply only to causes 
of action arising after its passage; secondhy. 
to apply the statute to such existing causes 
of action only, as have already run out a 
poition of the statutory time, but which 
still have a reasonable time left for prosecu- 

tion before the statutory time expires, the 

Court to determine what is reasonable time 
for this purpose and t/«Vd/y, to apply the 
new period of limitation to all suits in- 
stituted after the commencement of the 
statute the period to run from the date 
when the statute came into operation. It is 
plain that the language of the statute most 
determine the particular canon of con- 
etruotion applicable to the case before the 
Court; the Brst of these rules was adopted in 
Murray v. Gibson (69) and the third in 
i.oss V. Duval (70), Lewis v. Lewis (71) and 
Sohn V Waterson (66). Where the statute 
uses the expression “cause of action” and 
fixes the period of limitation with reference 
thereto, the problem, in the words of Chief 
Justice Taney in Letvis v. L^wis (71) may be 
deemed to be ' from what time is the limita- 


[1918 


(69) (1853) 15 Howard 421; 14 Law. Ed 755 

Peter 45 at p. 62; 10 Law. Ed 51 
(71) 7 Howard 776; 12 Law. Ed. 909. 


tion to be calculated” and the answer may 
well be given in the language of that learned 
Judge, the time mast commence when the 
cause of action is first subjected to the 
openation of the statute by which the period 
for the enforcement of such cause of action 
has been prescribed. But whatever con- 
troversy there may be as to the particular 
mode of interpretation to be adopted, there 
IS a singu ar uniformity of judicial opinion 
that statutes coming into operation, im- 
mediately they become law and declaring 
generally that an action must be brought 
within a limited time after accruing, will 

not be construed retrospectively so as to bar 

causes of action which accrued more than 
le bmited time before the statute was 
passed, [Friedman V. MacGown (72); Browning 
■ Browning (7.^).] On the other hand, where 
a new tstatute of Limitation reduces the time 
previously allowe.l for commencement of the 
suit but does not come into operation forth- 
witn and allows a reasonable time for the 
enforcement of existing causes of action, the 
Court will not hesitate to hold that the 
statute may affect causes of action already 
accrued in the same manner as those accru- 
lug after its p,a39age; [Terry v. Anderson (74); 
Kosh Konong v. Burton (75); Vance v. Vance 
(76) and In re Bro«m(77).] The distinction to 
which I have adverted and which is so em¬ 
phatically brought out and developed in the 

decisions of the Supreme Court of the United 
StaUs has been indicated from time to time 
in judicial decisions both in England and 
India. Amongst decisions in England, may 
be mentioned Gdmour v, Bhuter Jones (25); 
Towler V Ohatterton (24); Deo Dem Evans v. 

^age (8); Queen v. Leeds and Brad- 

{9)- Wright y. Hale (26), R. v. Chand- 
ra Bharn^a (1.3). AmoDgafc decisions in 
Indian cases, may be mentioned DeM* nnJ 
Sank y. Orchard ( 6 ), „ Rattansi 

Kid^an x ( 21 ); Sitaram v. Khanlerav ( 22 ); 
Riickmahoyeey. Lallubhoy (14) and Khnsalbhoy 
V, a tr'ii (3). It 13 suggested, however, that 

nttll o -1*3; 42 Atlantic 725. 

2 Mexico 471; 9 Pacific 684. 

365' ^ (18/0 95 U. S. 633; 6 Otto 628; 21 Law. Ed. 

83(751 (1S81) 101 0. S. 675; 14 Otto 668; 26 Law. Ed, 

Law^Ed ^80^3 ^d. 5U; 27 

T Heporter'a Ed. 662; 34 

Law. Ed. 304. 
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this distinclioQ was not recDCfiiised iu two eases 
under the Bengal Tenancy Act, viz.^ Saraswiti 
V. Roriti rm (i) and Kimihin v. R'lnikuour 
(2). In rny opinion, the rises mentioned are 
clearly distingaishable. Toe Bengal Tenancy 
Act, as is well known, c\nie into operation 
many months after, it had become law, and 
the question of the applicability of rules of 
limitation contained in that statute stands on 
an obviously different footing. i5ut it is 
urged that the two cases mentioned do not at 
all advert to the fundamental distinction I 
have explained; the obvious answer is that 
it was not necessary to do so ; at any rate, 
the mere fact that reference is not made in 
these cases to the principle now in cmtro* 
versy does not show that the principle itself 
is nob well-founded on reason and good sense. 
In this connection, we cannot afford to forget 
that, as L>rd Mansfield said in Fisher v. 
Prince (78), the reason and spirit of cases 
make law, not the letter of particular prece¬ 
dents ; and as Lord Halsbury said in 
V. Leathern (79), every judgment must bo 
read as applicable to the particular facts 
proved or assumed to be proved. Since the 
generality of the expressions which may be 
found there, must be deemed governed and 
qualified by the particular facts of that case. 
These observations apply equally to the cases 
of Heg. V. Dorahji (4) and Ghajinal v. Jagdimba 
(7). I further desire emphatically to repu¬ 
diate the suggestion that the Court is in any 
way bound by isolated dicta in English cases 
not directly in point; the crucial test to be 
applied is, are these dicta consistent with the 
principle of justice, equity and good con- 
sience? Here it is useful to bear in mind the 
weighty observations of one of the foremost 
jurists of the present generation, viz., that 
'blind following of English precedents ac¬ 
cording to the letter can only Imve the effect 
of reducing the estimation of the common 
law by intelligent Indians to the level of its 
more technical and less fruitful portions and 
making those portions appear if possible 
more inscrntable to Indian than they do to 
English lay suitors” (Sir Frederick Pollock 
on the Genius of the Common Law page 92). 
No doubt, we find it frequently asserted in 
judicial decisions that a Statute of Limitatiou 

(78) (1763) 3 Bar. 1363; 97 Eng. Hep. 870. 

(79) (1901) A. C. 495; 70 L. J. P. C. 76; 60 J. P. 
708; 50 W. R. 139; 85 L. T. 289; 17 T. L. R. 749. 


embodies merely a rule of procedure ; but tin's 
statement is only generally and not univer¬ 
sally true. Tile essence of the matter is that 
when a ne.v Statute of Limitation whi'jh 
shortens the period for institution of suits 
and comes into force the moment it becomes 
law is sought, to be made retrospectively 
applicable to causes of action which liave 
accrued earlier than the length of time pres¬ 
cribed, it ceases to be a statute of mere pro¬ 
cedure and serves to destroy pre-existing and 
enforceable rights. Under circumstances 
like these, the Court, when invited to hold 
that the new statute has retrospective oper¬ 
ation, will struggle against the acceptance of 
such an interpretation, unless there is tlie 

clearest indication that the Legislature intend¬ 
ed to destroy existing rights without notice 
and thus to penalise innocent litigants 
There is no force in the suggestion tliat such 
litigants may be expected to watch the pro¬ 
ceedings of legislative assemblies ami take 
steps in advance for self-protection lest the 
Legislature should pass a new law and take 
away existing rights. No doubt, ‘all men 
are presumed cognisant of the law," but 
knowledge of the law is imputed to every 
person, only because, as Lord Ellenborough 
observed in BiWie v. LwnUy (SO), there is no 
saying to what extent the excuse of ignorance 
might be carried if tlie presumption were not 
applied. No authority, however, has been 
shown to me in support of the position that 
persons aie not only presumed to know the 
law but are also e.xpected at their peril to 
anticipate the possible action of Legislative 
assemblies. 

After tlie most anxious consideration of the 
arguments which have been addressed to me 
I have arrived at the conclusion that the 
special rule of limitation extended to under- 
ryots in Eastern Bengal by the amendment in 
1908 of the third Article in the third Schedule 
of the Bengal Tenancy Act, 1835, does not 
apply to suits instituted after the commence¬ 
ment of the amending Act in respect of causes 
of action wliich arose before the amending 
Act came into force, and I agree with Mr 
Justice Chattel jee that section 61, clause 3 of 
the Eastern Bengal and As.sarn Tenancy 
Amendment Act of 1908 has not retrospec¬ 
tive operation. 

(80) (1802) 2 East 469; 6 R. ll. 479; 102 Eng. Hop. 
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Lefc the case be returned to the Division 
Dench for disposal. 

JJ. —(Utt .Varch 
yidj— he only other question raised in 
the appea ,s whether there was an abandon¬ 
ment of the holding by the plaintiffs and 
how far the plaintiffs, who were minors 
are bound by it. But the learned District 
Judge found that the plaintiff.s were dis- 

with the other respondents. The question 
of special limitation under the Bengal 

Jn “trT raised, 

on the finding that there was dispossession 

on thlt of limitation 

on that footing. The plaintiffs having been 

dZ^'^oT ’ 'Tb.andonment 

does not arise, and in fact the finding 

3 to dispossession negatives the case of 
abandonment. 

Ihe suit not being barred by the special 
Act, and having been instituted within 12 

«. d.™. 0, 

Znrt “f the 

Court of first irstance restored 

Each party will bsar his own costs of 
this Court and of the lower Appellate Court 
In the result the appellants will be allowed 
their costs in the Court of first instance. 

Decree set aside. 
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Cotters Patent Appeal from the following 
decision: — 


ALC4HABAD HIGH COURT. 
Letters Patent Appeal No. 56 of 1912. 

March 17, 1913. 

Present:—Sir Henry Richards, Kt., Chief 

Tudball. 

MEGHU RAI— Defendant—Appellant 

versus 

RAM KHELAWAN RAI and others_ 

Plaintiffs—Respondents. 

Ji^ndu Lato-Alienafioa by widow--Dedarafon, suit 
by remoter reversw.er while nearer reversioner isilhT 
The plaintiffs saed for a declaration that an 

on them. There was no allegation in the nliJn*- fi, 
the plaintiffs wore suing as distant Toversio^or; the 
nearer reversioners having done something to movent 
them from bringing the suit. As a matter oS fact 

^ reversioners but were 

proved to be remote: »v»re 

Held, that the suit could not bo maintained. 


Banerji, J. —This -was a suit brought by the 
reversioners to the estate of Ram Saran Rai, 
o set asioe the mortgage made by his 
oiv, Mus'-irnmat Mata Kuar, in favour of 
the second defendant. It has been found by 
the ower Appellate Coart that Ram Saran 
^-ai left a son, who pre-deceased him, that the 
defendant Musammat Taluqa Kunwar, who 
has some minor children, is his daughter and 
that the defendant Mohendar Rai is Ram 
aran Rai s grandson by another daughter 
w 50 as died. The plaintiffs are admittedly 
le reversioners who would come in after 
sons of Ram Saran Rai s daughters. It has 
aen ound that the mortgage in question was 
Without justifying necessity. The Court of 
nrst instance decreed the claim but the lower 
Appellate Court has dismissed it oa the 
ground that between the plaintiff and Musam- 
mat Mata Kunwar, who made the alienation, 
ere intervene Talqua Kunwar, her sons, 
and the defendant Mohendar Rai. It was 
a eged in the plaint that the persons who 
were nearer reversioners than the plaintiffs 
were in collusion with Musammat Mata 
Kunwar and the transferees from her. If 
this is so the plaintiffs are entitled to 
maintain the snit as held in Rani Anand 
Kunwar v,The Court of Wards (1). The 
Court below did not frame any issue on 
the question of collusion. As there are 
materials on the record which would enable 
this Court to come to a finding on the point 
I have not deemed it necessary to refer an 
issue to the lower Appellate Court. Musam- 
mat Taluqa Kunwar, the daughter of Ram 
Saran Rai, in her written statement, supports 
mortgage and so does Musammat Mata 
Kunwar, who is the guardian of Mohendar 
Rai. They live with Mata Kunwar, so that 
the persons who are nearer reversioners than 
t e plaintiffs are in collusion with the first 
two defendants. That being so, the plaintiffs 
are entitled to a declaration that the mort¬ 
gage made by the first defendant will not 
affect their reversionary rights. 1 accord¬ 
ingly allow the appeal, set aside the decree 
of the lower Appellate Court and restore that 

of the Court of first instance with cjsts in 
all Courts. 

(1) 6 C. 764 (P. C.); 8 C. L. R. 331; 8 I. A. 14. 
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Mr. Wallach^ (with him The Hon’ble Dr. 
Sunder Lai, Messrs. Gohind Fra$\ad and 
Benode BeharD^ for the Appellant. 

Mr. M. L. Agarwahi (with hitii Mr. 
Gokul Prashad), (or the respondents. 

JUDGMENT.—This appeal arises out of 
the following circumstances:—The plaintiffs 
sued alleging that they were the reversioners 
to a properly which had been alienated by 
way of mortgage by one Musammut Mata 
Kuar, the svidow of Ram Saran Rai, and 
mother of one Jagmohan. The claim was 
that the mortgage made by Musammat Mata 
Kuar should be declared not to be binding 
upon the plaintiffs as reversioners. There 
was no allegation in the plaint that the 
plaintiffs were suing as distant reversioners, 
the nearer reversioners having done some* 
thing to prevent them from bringing the 
suit. No such allegation was necessary, 

because, as already mentioned, the claim of 
the plaintiffs was that they were the next 
reversioners. This contention was based 
upon the allegation that Jagmohan survived 
his father, Ram Sarau Rai. The lower 
Appellate Court found that the plaintiffs’ 
allegation that Jagmohan survived Ram 

Saran Rai was not only false but was 
‘supported by fabricated evidence. The 

learned District Judge gives very cogent 
reasons for this finding and in any event 
we are bound by it in second appeal. The 
result of this finding and a further find¬ 
ing of the lower Appellate Court is that 

even the nearest of the plaintiffs can only 
succeed to the estate if four males and 
one female die in his life-time. The learned 
District Judge dismissed, and we think 
rightly dismissed the plaintiffs’ suit on these 
findings. The learned Judge of this Court 
seeing an allegation in the plaint that 
there had been collusion between the trans- 
ferree and the defendants Nos. 3 and 4 
raised the issue whether or not the defendants 
Nos. 3 and 4 had done something which render¬ 
ed them unfit to protect the estate and having 
come to a finding upon this issue in favour 
of the plaintiffs decreed the plaintiffs’ suit. 
We doubt very much that the plaintiffs 
would ever have brought the present suit at 
all if they had to do so in the capacity of rever¬ 
sioners who had four males and a female in 
front of them, and certainly suits for a de¬ 
claration by remote reversioners are not to 
be encouraged. The learned Judge of this 


Court seems to have overlooked the fact that 
there were rever.siouers nearer than the 
plaintiffs who were not even parties to the 
suit at all, and otlier nearer reversioners 
were minors. Had the plaintiffs brought 
the present suit upon the allegation that 
they were the distant reversioners, and 
brought the suit as .such, we would not be 
disposed to interfere with the decision of the 
learned Judge of this Court merely on the 
ground that there was no specific allegation 
in the plaint that the nearer reversioners had 
precluded themselves from bringing the suit 
but we think under the circumstances of the 
present case ami after the finding of the 
Court against the plaintiffs as to their being 
the next reversioners to the property it was 
not right to read intotlie plaint an allegation 
that they were bringing the suit as distant 
revorsioner.s because tlie nearer rever¬ 
sioners had either precluded themselves from 
bringing this suit or had refused to do so. 
We think that the present appeal ought to 
be allowed. We accordingly allow the 
appeal, set aside the decree of this Court and 
restore the decree of Ihe lower Appellate 
Court. The appellant will have his costs of 
both the healings in this Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 16;^ of 1911 and 
Application No. 7035 op 1912. 

May 9, 1913. 

Present: —Mr. Justice N. Chatterjea and 
and Mr. Justice Walmsley. 

Syed MUKTAR AHMAD— Plaintiff 

—Appellant 
versus 

Rani SUNDAR KOER— Defendant 

— Respondent. 

Lease—Implied covenant for quiet enjoyment — DiS‘ 
tarhance oj possession of lessee by owner of paramount 
title—Liability of lessor for tiumages to lessee—Transfer 
oj Property Act (/I* of 18S2), s. 108, els. {a) and (cj— 
"Interruption,” "material defect tvith reference to in* 
tended use,” meaning of. 

The word “interruption" in clause (c) of section 108 
of the Transfer of Property Act includes disturbance 
of possession by a person with a paramount title; by 
that clause, the lessee is protected against interrup. 
tion by whomsoever it is occasioned, and where the 
interruption is caused by the paramount owner of tho 
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property ami not by a stranger, the lessor is bound to 
remove tlie interruption, and if he fails to do so he 
must indemnify the lessee. ’ 

.Urs. Bcjijamin DonzcUee v. Gir<Ihfirec Suigh, 23 W. 

j' i> Tayau-a v. Gurshidappa, 2o B. 2G9; 2 Bom! 

L. Li. 10/0, reljed upon. 

The words “material defect in the propertv with 
reference to its intended use” in clause (a) of section 
lOS have reference to the nature and condition of the 
property demised, and a defect in the lessor’s title is 
not inclnded within the meaninj? of the words ’ 
Haji Essa SuUeman v. Dnyahhai, 20 B. 522, referred 

On the death of the defendant's husband she took 
possession of his estate and "ranted a lease to the 
plaintiff on receipt of a sahmi. Subsequently, her 
husband s brother instituted a suit against her for a 

declaration that on the death of the defendant’s hus- 

band he, the liusband’s brother, became the rightful 
owner and that she had no title. The suit was deforced 
and the plaintiff was dispossessed of the property leased 
to him by the defendant, by the defendant’s husband’s 

irotlier. This suit was thereupon brought for a re- 

fund of the and damages: 

/fdd that clause (r) of section lOS, and not clause 
(a), of the yansfer of Property Act was applicable to 
the case and that tliedefendant washable for damages 
for the interruption of the plaintiff’s possession. ” 

Appeal from the decree of the District 
.Judge of Gaya, dated December 8th 1910 
modifying that of the Sub-Judge of that 
Dietnet, dated July 25th, 1910. 

Mr. bultan Ahmed and Moulvi Mahomed 
Mustafa Khau, for the Appellant. 

Babas Mohendra Nath Itoy, Jyotish Chandra 
Ghose for Babu Ghandra Sekhar frasad blngh, 
for the Respondent. 

JUDGMENT.—Rani Sundar Koer. the 
defendant-respondent, is the widow of Rajah 
Karaesswar Prosad of Muksiidpur. On the 
death of her husband she set up a Will and 
obtainea Letters of Administration and got 
her name registered in the Collectorate as 
proprietress of the estate left by her husband. 
While ID possession of the estate, she executed 
Kzar-peshgi theca lease in favour of the plaint- 

n Nos. 3 to 5 on receipt of 

Rs. 2,250 on the 16th of January 1904. It 
appears that on the 30th November 1903 (?) 
one Babu Chandreswar Prosad, the brother of 
theFajah, instituted a suit against the Rani 
for the declaration that, on the death of the 

Rajah, he became the rightful owner of the 
Raj and that the Rani has no title to it. He 
obtained a decree in that suit and that decree 
was confirmed on appeal by the High Court. 

It appears that the Rani preferred an appeal 
to the Privy Council but afterwards the 
appeal was compromised between the Rani and 
Babu Chandreswar Prosad and the appeal 
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was withdrawn by the former. The plaint- 
iff, remained in possession of zar-peshgi pro¬ 
perty till Bysr.ck 1314 when he was disposses¬ 
sed by Babu Cliandreswar Prosad. He there¬ 
upon brought the present suit for recovery 
or Rs. 9S4-6 that being his share of the 
zor.peshgi money (the interest of the plaintiff 
and the ^ defendants Nos. 3 to 5 in the 
zar-pesligi money being separate and the latter 
aving settled their dispute with the defend¬ 
ant) and^ for damage.s for the loss sustained 
by him in consequence of his being dispo.s- 
sessed of the theca property. The Court of 
first instance gave her a decree for a refund 
of Rs. 984-6 the amount of the zar-peshgi 
money in hia share and Rs. 3,031-4-0, as the 
profit for 7 years of which he had been de* 
prived. On appeal the learned District Judge 
confirmed the decree in so far as it related to 
the refund of the zar-peshgi money but held 
t lat he was not entitled to any damages for 
1 10 internipfion of his possession by Babu 

Chaudrsei Prosad. The plaintiff has appealed 
to this Court. 

Now section lOS, clause (c),of the Transfer 
of Property Act provides that in the absence 
of a contract or local usage to the contrary, 

18 lessor shall be deemed to contract 
with the lessee that, if the latter pays 
e rent reserved by the lease and performs 
he contracts binding on the lessee, he 
may hold the property during the time 
imited by the lease without interruption. 

\ve think the clause is wide enough to 
include disturbance of possession by a person 
with a paramount title. Even before the 
Transfer of Property Act it was held that 
in the absence of an express agreement 
to the contrary a landlord is under an 
implied obligation to indemnify the tenant 
against ouster or disturbance in his posses¬ 
sion by his own acts or by acts of those 

T under or have paramount right 

to him but not against the wrongful ads 
of strangers. [See Mrs. Ben iamin Donzelle v. 

(1)3. After the passing of 
the Act it was held in the case of Tayawa 

y. Gurshidappa (2), that the words “without 
interruption” in section 108, clause (c), of 
the Transfer of Property Act, IV of 1882, 
give a lessee in India the same rights 
as he would have under what is koowu 

(1) 23 W. R. 121. 

(2) 25 B. 269j 2 Bom. L. R. 1070. 
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ia England as a covenant for quiet enjoy¬ 
ment in an unqualified form, in other 
words, the lessee is protected against in¬ 
terruption by whomsoever it is occasioned, 
and that where the interruption is caused 
by the paramount owner of the property 
and not by a stranger, the lessor is bound 
to remove the interruption and if he fails 
to do so, he must indemnify the lessee. 
Here, there is nothing in the contract, 
namely, the zar^peshgi lease against this 
covenant for quiet enjoyment. The plaint¬ 
iff was dispossessed by the owner of the 
property, that is, by a person owning a 
paramount title and if clause (o) of section 
108 is applicable to the case, we think the 
lessor, Kani Sundar Koer, is liable to in¬ 
demnify the plaintiff for the loss sustained 
by him under the implied covenant for 
quiet enjoyment under section 108 clause 
(c). The learned District Judge, however, 
was of opinion that section 108, clause (a), 
was applicable to the case. That clause 
runs thus:— 

The lessor is bound to disclose to the 
lessee any material defect in the property, 
with reference to its intended use, of whioli 
the former is and the latter is not aware, 
and which the latter could not with orditiary 
care discover.” Section 55, sub-section (1), 
clause (n), also provides that the seller is 
bound to disclose to the buyer any material 
defect in the property of which the seller 
is, and the buyer is not, aware, and which the 
buyer could not with ordinary care discover. 
It will be seen that section 55, clause (a), 
is similar in terms to section 108, clause (u), 
with only this difference that the words 
with reference to its intended use” which 
occur in the latter section do not find any 
place in the former. It has been held that 
material defect in the property” includes a 
defect in title under section 55,sub-section (1), 
clause (a), [vide Laji Essa Sulleman v. Daya- 
hhai Farmanandas The learned Judges 

in that case, however, were of opinion that the 
expression ‘ with reference to its intended use” 
in section 108, clause (a), is obviously insert¬ 
ed to exclude defects in the title of the lessor 
being disclosed to the lessee. It seems to ns 
that the words '^material defect in the pro¬ 
perty with reference to its intended use” have 
reference to the nature and condition of the 

(3) 20 B. 622. 


property demised. The position of the lessor 
in this respect is .similar to tliat of the bailor 
who. too, is bound to disclose to the biilee 
faults in the goods bailed of whioli the bailor 
is aware and which materially interfere with 
the use of them or expose the bailee to 
extraordinary risks and if he does not make 
such disclosure he is responsible for damages 
arising to the bailee directly from such fault 
section 50 of tlie Indian Contract Act). 
We are inclined to hold that a defect in the 
lessor’s title is not a “material defect in the 
property with reference to its intended use” 
within tlie meaning of section 108, clause (a), 
lint assuming that it is, tlie question arises 
whether the learned District Judge is right 
in liolding that section 108, clause (u), is 
applicable to the case. The learned Judge 
says as folbws: — 

‘ This lease was granted on the 16th 
January 1901. At that time Babu Chandra 
Sheo Brosad had already instituted his suit 
claiming tlie whole llaj. This Raj is for the 
most part situated in the Gaya District and the 
lessee is a native of Manpur which is a suburb 
of the town of Gaya. It was common know¬ 
ledge in Gaya that Babu Chandrawar Prosad 
claimed the Muksudpur Raj adversely to 
Rani Sundar Koer and had opposed the 
grant of Letters of Administration to her and 
the registration of her name in the Collector’s 
registers and the fact that he had filed a 
Civil suit although this was filed at Patna and 
not at Gaya was a piece of knowledge which 
was accessible to every one including the 
plaintiff in this case. I hold, therefore, that 
this defect in the Rani’s title was one which 
the plaintiff could have with ordinary care 
discovered. The lessee, therefore, must be 
deemed to have taken this lease subject to 
this patent defect in the Rani’s title. That 
being 80 , the implied covenant for quiet pos¬ 
session was only for quiet possession so long 
as the Raui’s title continued”. 
h It appears, however, that in her written 
statement the defendant did not plead that 
the plaintiff had any notice, actual or con¬ 
structive of any litigation that was pending 
in which her title had been challenged or 
that there were circumstances to show that 
the plaintiff could have with ordinary care 
discovered the defect in her title. No issue 
was framed upon the point and there is 
absolutely no evidence even that the litiga¬ 
tion referred to was a matter of oommoq 
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knowledge iu Gaya. The plaintiff was a 
native of Maupur, a suburb of town of 
Oaya The suit was instituted at Patna and 
not at Gaya and we are told that the zar-p^shai 

ease was executed by the Kaui in favour of 

the plaintiff before any summons had been 
served upon her. It was, no doubt, for the 
lower Appelate Court which dealt with 
tacts to say, having regard to the circum¬ 
stances of the case whether the plaintiff had 

any constructive notice and whether the 

e ect 111 the Rani’s title was one which the 

plaintiff could have with ordinary care dis- 
coverd It might possibly be an answer to 
the claim for damages that the lease 
was taken as a speculation and that 
plaintiff intended to take the risk of the 
result of litiption; but such a case would 
require to be very dearly proved. We 
have already pointed out that the question 
whether the plamtiff had any notice of any 
defect in the Ram’s title or even of any 
litigation in which the title was challenged 

Tor in th'"' ^‘-‘tement 

nor in the i.ssues and there is absolutely 
no evidence in support of the finding of 
the learned Judge. No ground was taken 

4 n®, appeal to the lower 

Appellate Court that the plaintiff had any 

sort of constructive notice of any defect 

n the Rams title. On the contrary, in 

the SIX h ground of appeal to the lower 

Appellate Court the defendant stated’ “The 

that she had no right to grant the patta 
to the plaintiff.’’ Under these cirLm! 
stances we think that the learned Judge’s 
finning that the defect in the Rani’s title 
was one which the plaintiff could hive 
with ordinary care discovered cannot be 

have decided the case upon a ground 
which was not set up in the pleadings "n 
respect to which no evidence had been 
adduced, and which the plaintiff had To 
opportunity of meeting. We are, accord- 
ingly, of opinion that section 108 clause 

thitthe present case snd 
that the defendant is liable for damages 

for the interruption of the plaintiff’s 

possession under the provisions of sectfon 

108 clause (c). The question of the amount 

of damages, however, has not been gone into 
by he lower Appellate Court, "^he 111° 
should, therefore, go back to that Court for 
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assessmeDfc of the amount of damages. It 
is, accordingly, ordered that the decree of 
the lower Appellate Court in so far as it 
directs that the plaintiff is entitled to a 
refund of the zar peshgi money will stand 
and that the decree in so far as it disallows 
damages be set aside and the case remanded 
to that Court. That Court will assess the 
amount of damages and pass a decree 
accordingly. The decree of the lower 
Appellate Court in so far as it holds 
that the plaintiff must pay the costs of 
the Court of first instance awarded to iJabu 
Chandereswar Prasad will stand. 

The respondents will pay three gold mohurt 
as the costs of this appeal to the appellant 
and tlie costs of the lower Courts as between 
the plaintiff and the defendant No. 1 will 
abide the result. 

Tlie present respondents haying been 
substituted in the place of the Rani who 
died, the decree will of course be against 
the assets of the Rani in their hands. 

No separate order is necessary to be 
passed on the application of Mayan Godwar 
Koer. 

Appeal partly allowed’, Oase remanded. 


ALLAHABAD HIGH COBR T. 
Lettbrs Patent Appeai, No. 89 or 1912. 

March 17, 1913. 

Present:—SW Henry Richards, Kr., 
Chief .Justice, and Mr. Justice Tudball. 
RAHMAT ALI — Deekni/ant — Appellant 


versus 

MOHAMMAD MAZHAR HASAN— 

Plaintjpp—Respondent. 

Transfer of Property Act Oy of lSb 2 ), s. 54-Right 

to redeemOther intangible thing'*—Transfer ioithout 
registration, whether valid. 

The right to redeem a mortgage cornea witUiQ the 

moaning of the espresaion “other intangible thing” 

in the second clause of section 54 of the Transfer of 
Property Act, and as such cannot be transferred with* 
oat registration. 

Letters Patent Appeal against the follow¬ 
ing decision of Mr. Justice Banerji. 

This appeal arises out of a suifc f*^** 
redemption of a mortgage made by one 
Mania Baksh on the 10th of March 
1872 in favour of one Bahmat Ali. It hae 
been found that the mortgage was in 
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made and that Rahmat AH transferred ttie 
mortgagee lights to Ewaz AH who is now 

represented by the defendants Nos. 1-11, of 

whom only one, namely defendant No. 1, 
is the appellant in this case. :MauIa Baksh 
died leaving his widow, Musainmat Allah Dia, 
and a daughter, Musamviat Tamizan, and also 
two sons, Saadat AH and Kahmat AH. The 
widow and the daughter are respectively the 
defendants Nos. 12 and 13. and the legal 
representatives of tlie sons are the defendants 
Nos. 16—20. Tlie plaintiff is a transferee of 
the equity of redemption from the widow and 
the daughter, and as such he sues to redeem 
the mortgage. 

It was contended in the Courts below tliat 
the plaintiff was not entitled to maintain the 
suit inasmuch as tlie widow and the daughter 
of Maula Baksh were not solely entitled to 
the equity of redemption. The plaintiff, no 
doubt, alleged in those Courts that Mania 
Bakah had transferred his equity of rtdemp- 
tiou to his wife and daughter and that conse¬ 
quently they alone represented the entiie 
equity of redemption. 1 do not think it was 
necessary, for the purposes of this case, to 
consider whether any transfer was made by 
Maula Baksh in favour of his wife and his 
daughter. Even if no transfer was made these 
two persons were some of the heirs of Maula 
Baksh and as such inherited a part of the 
equity of redemption. They have assigned 
their rights to the plaintiff. Therefore leav¬ 
ing the alleged transfer by Maula Baksh 
wholly out of the consideration the plaintiff 
has acquired at least a par t of the equity of 
redemption and as such is entitled to sue to 
redeem the mortgage. He stands iu the shoes 
of some of the persons who after the death of 
Maula Baksh must be deemed to have been 
the mortgagors. There can be no doubt that 
one of several mortgagors may redeem the 
whole mortgage making the other persons, 
interested in the equity of redemption, par¬ 
ties to the suit. If the plaintiff in this suit 
has acquired only a part of the equity of 
redemption he is entitled to maintain the 
suit as he has made the persons interested 
in the other part defendants to the suit. The 
heirs of the mortgagees are liable to sur¬ 
render the mortgaged property to the plaint¬ 
iff on receipt of the mortgage money. It 
will be a question between the plaintiff and the 
representatives of Maula Baksh whether the 
latter have an interest in the property which 


tlie plaintiff seeks to redeem but as between 
the defendants mortgagees and the plaintiff 
tliere can be no doulit that the latter is en¬ 
titled to redeem. On this ground alone the 
decree of the Court below i.s correct. I ac¬ 
cordingly dismiss the appeal with costs. I 
extend the time for payment for a period of 
two mouths from this date if the mortgage 
money has not already been paid. 

The Hoii’ble Dr. Sundar Lai (with him Mr, 
Surendra Niifh Sen)^ for the Appellant. 

The llon’ble Mr. Abdul Raoof, for the Res- 
poudent. 

■lUDGMEXr. —This appeal arises out of 
a suit in which the plaintiff claimed to re¬ 
deem a mortgage dated 10th *March 1872. 
The Court of first instance decreed the plaint¬ 
iff’s claim in part. The lower Appellate 
Court modified that decree aud allowed the 
plaintiff to redeem the entire mortgage. On 
second appeal to this Court the deci.sion of 
tlie lower Appellate Court was confirmed. 
The facts appear very fully in the judgment 
of the lower Appellate Court. The mort¬ 
gage is proved to have been made by one 
Maula Baksh in favour of Raunaq AH. The 
mortgage was usufructuary. Maula Baksh left 
a widow, a daughter and two sons. The 
mortgagee transferred his rights to one Ewaz 
AH. The sons of Maula Baksh were at first no 
parties to the suit. The plaintiff’s allegation 
was that Maula Baksh had transferred all his 
rights iu the mortgaged property to his 
widow aud his daughter and that the widow 
and daughter had transferred the rights, so 
acquired by them, to him. Had the plaintiff 
been able to establish that he had so acquired 
the rights of Maula Baksh, he would, no doubt, 
be entitled to redeem the entire property. 
To prove his title, however, be had to prove 
by secondary evidence the execution of two 
deeds from Maula Baksh to his widow aud 
daughter. It was admitted that these docu¬ 
ments had never been registered. The 
appellants contended iu the lower Appellate 
Court and iu the second appeal to this Court 
and also in the present appeal, that the 
interest of Maula Baksh could not be trans¬ 
ferred to his widow and his daughter except 
by a duly registered deed. We thiuk that 
this contention is well founded. We havo 
already mentioned that the mortgage in 
favour of Raunaq AH was usufructuary. All 
that Maula Baksh had left in him after the 
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mortgage had been executed was the right to 

redeem this mortgage. The right, in our 

opinion, came within the meaning of the 

expression ‘ other intangible thing” in the 

second clause of section 54 of the Transfer 

of Property Act. In our opinion it certainly 

was not tangible immoveable property” 

within the meaning of those expressions in the 

Transfer of Property Act, possession of 

which could be given to the transferee. In 

our opinion, therefore, the plaintiff failed to 

prove that he had acquired any of the rights 

of (he widow and daughter of Maula Baksb 

except such rights as they acquired as some 

of the heirs of .Maula Baksb. This would also 

seem to have been the view of the learned 

Judge of this Court but he considered that it 

was unnecessaiy to go into this particular 

question, holding, as he did. that the plaintiff 

had acquired some part of the equity of 

redemption in the property and was, therefore, 

entitled to redeem the whole mortgage on 

behalf of himself and the other persons en¬ 
titled. 

We think (he learned Judge overlooked 
the fact that the appellants had acquired the 
interest of the eons of Maula Baksb. It is 
true that this interest was so acquired by the 
appellants after the suit. Bub the sons of 

Mania Baksb were not originally parties. They 

were necessary parties on the assumption 
that Maula Bakah had not transferred his 
interest to his wife and daughter. The sons 
were then made parties but meantime the 
appellants had acquired their interest. 

We think for these reasons the appeal 
should be allowed. The judgment of the 
6rst Court is correct but the decree has been 
wrongly drawn up. The general form has 
been used without due attention to the 
necessary change of words to be used in the 
case of a usufructuary mortgage. The office 

in drawing up the decree will correct this 
error. 

We allow the appeal, set aside the decree 
of this Court and also of.the lower Appellate 
Court and restore the decree of the Court of 
first inslance after the error to which we 
have called attention has been corrected. The 
appellants will have the costs of both hear¬ 
ings to this Court and also in the lower Ap¬ 
pellate Court. 

Appeal allctced. 
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BOMBAY HIGH COURT. 

Original Civil Soit No. 611 

OF 1912, 

November 23, 1912. 

Present :— Mr. Justice Beaman. 

YISRAM VASUDEO THAKOOR— 

Plaintiff 

versus 

TABAJI BALAJI WAGH and others — 

Defendants. 

Limifnfion Act (IX of 190S )—Assignment of debt 
nfter cxjnnj of period prescribed —Court closed^Snit by 
assignee not barred if filed on the day Court re-opens. 

Where the period prescribed for a suit to recover 
a debt expires during a Court vacation, and before 
the re-opening of the Court the debt is assigned, a 
suit by the assignee for the recovery of the debt 
filed on the day the Court re-opens, is within time. 

Bai Hemkore v. Masamalli, 26 B. 782; 4 Bom. L. 
R. 608, distinguished and doubted. 

Mr. Kemp, (with him Mr. Jtnnah), for the 
Plaintiff. 

Mr. Taraporevalla, (with him Mr. Wadia), 
for Defendants Nos, 1 and 2. 

JUDGMENT.—This is a suit upon a Khata 
executed by defendants Nos. 1 and 2 to defend¬ 
ant No. 3, Sitabai, on the 20fch of May 1909 
and dnly assigned by Sitabai to the plaintiff on 
the 5th of June 1912. 

The first defence raised was that the suit 
was time-barred. 1 overruled that in limine 
but I should like to add a word or two in this 
judgment. The defendants relied upon the 
case of Bai Hemkore v. Masamalli (1). I 
think the facts of that case can be distin¬ 
guished but the principle upon which it 
appears (o have been decided might certainly 
lend itself to the kind of argument raised 
upon it by the defendant’s Counsel. Were I 
satisfied that the decision really governed 
this case I should, of course, have been bound 
by it but I should have still felt it my duty 
to express, with all deference, my own doobt 
whether that case was rightly decided. The 
facts were briefly that the defendant gave an 
acknowledgment of indebtedness to the 
plaintiff within the meaning of section 19 
of the Limitation Act in every respect, but 
that in the opinion of the Court it was not 
given before the expiration of the period 
prescribed etc. The period prescribed in 
iSchednle I ended daring a Court vacation. 

The acknowledgment was given after the 
expiration of that period bat before the 


(1) 26 B. 782; 4 Bom. L. B. 608- 
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Court re-opened, and their Lordships held 
that the plaintiff was not saved by the 
provisions of section 4 of the Limitation 
Act and the acknowledgrmeiit was, therefore, 
not given before the expiration of the pres- 
cribed period. Section 3 of the Limitation 
Act appears advisedly to make the whole of 
Schedule I subject to the provisions of sections 
4 to 25 of the Act and section 4 provides 
that where the period prescribed in Schedule 
I ends on any day on which the Court is 

closed, the suit shall still be in time if filed 
upon the first day thereafter on wiiich the 
Court is re-opened. The effect of sections 3 
and 4, therefore, upon the period prescribed 
in Schedule I seems to me clearly to extend 
those periods in the special circum.stances 
contemplated by section 4. Omitting the 
technical words, it comes to thi.s, that where 
say a three years period ends within a Court 
vacation the plaintiff may bring liis suit 
not within three years but withiTi tlii’oe 
years and so much of the Court vacition as 
exceeds that period. Thus in the case 
decided the plaintiff might still have brought 
his suit without being barred by limitation 
after the day on which the acknowledgment 
was signed. So that it appears to me very 
hard to say that the acknowledgment was 
not made before the expiration of tlie period 
prescribed by limitation for that really 
means the period within which a plaiiififf may 
file his suit. And the reason of the tiling 
seems to me still more clearly ail the same 
way. An acknowledgment extends the 
period of limitation presumably because in 
consideration thereof the debtor obtains 
more time. In the actual case for example 
the plaintiff may have informed the defendant 
that unless he was immediately paid he 
would be compelled under the law of limi¬ 
tation to file his suit on the first day tlie Court 
reopened; and the defendant may well 
be thought to have suggested that as this 
W'*uld cause him great inconvenience ho w’onld 
acknowledge tlie debt; so tliat the plaintiff 
need not be compelled to launch his claim 
at so early a date. On that footing the 
plaintiff consents not to file his suit when the 
Court re-opens. He believes, and has every 
reason to believe, 1 think, that the acknow¬ 
ledgment enlarges his right to sue and that 
be can, therefore, safely give his debtor more 
time in which to pay. Such considerations 
fts well as the actual language of the law 


certainly do raise a very grave doubt in my 
mind whether the case was rightly decided. 
Here, however, the facts are different. The 
debt was assigned during this Court’s 
vacation after tlie period prescribed iu 
Schedule I had expired. There can, however, 
be no question but that the assignor might 
have filed this .suit on the day the Courts 
re-opened, and it seems to me beyond all 
que.stioii that the plaintiff took under tlie 
aa.signment all rights of that kind belonging 
to the assignor. 

The next question is whether this Court 
has jurisdiction. That depemls upon a 
finding of fact whether or not the khuta, 
Lxhihit D in this case, was executed at 
Talegaon as the defendants allege or in 
Bomb.ay as alleged by the plaintiff. In my 
opinion tlie evidence is overwhelming and 
conclusive in favour of tho defendants. No 
loss than six witnesses tho two defendants, 
tlie Pleader Darah, Sitabai’s agent, Laxmau, 
the bond-writer Vishnu Medliiand the attest¬ 
ant Vitlioba, swear most emphatically that 
the tians iction took place at Talegaon on the 
evening of the 20th of May. On the other 
side there is really no evidence except that 
of Sitabai herself and tho admitted fact that 
part of the khot'i, Exhibit T), was not written 
in Talegaon. Tho defendants do not know 
where it was written and are quite prepared 
to admit that it may have been written in 
Bombay. Sitabai her-^elf admits that she 
left Bombay by the midnight train on the 
2 )th and was in Talegaon the following day. 
This she could hardly deny in view of the 
registered sale-deeds wliich the defendants 
have adduced in support of their contentions. 
Every probability, too, appear? to be in favour 
of the defendants. They are Talegaon men. 
Sitabai and her hii.shand bad considerable 
money dealings in Talegaon; and Sitabai 
admirs that she had employed ono of the 
defendants at any rate to collect lier outstand¬ 
ings there. It is much more probable, I 
think, that Sitabai should have entered into 
this transaction (waving for a moment its true 
nature) iu Talegaon then that both the defend- 
dauts should have run down to Bombay and 
got back to Talegaon in the very limited time 
which must be allowed if the plaintiff’s story 
be true, for there is not only this mass of 
oral evidence, but the defendants have been 
able to produce documentary evidence (see 
Eshibita 6 and 10) showing most conclu- 
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Bively that defendant No. 2, Shivrara. mast 
have been in Talegaon for a great part at 
any rate of the 19th and 20ch of May. It is 
true that these documents do not ab.solutely 
exclude the possibility of Shivram having 
been in Bombay for a few hours on the 
morning of the ^Och. But the cumulative 
effect of the documents and the facts con¬ 
nected with them is to make that so impro- 
bable as to verge very closely upon irapes- 
sibihty. I ought perhaps to have mentioned 
that according to the plaintiff the hhnta was 
executed on the 20th of May and certain 
acknowledgments were made in it on the 
Slst^ of May. These acknowledgments are 
admittedly in the handwriting of defendant 
No. 2 and he is again in a position to bring 
forward documentary evidence which makes 
it extremely improbable, if not actually im¬ 
possible, that he could have written those 
entries in Bombay. Even, apart from this 
unusually strong documentary evidence, I 
should have found it extremely difficult'to 
dispose, in plaintiff’s favour, of the evidence 
of the Pleader Darab. There is really no- 
thing to show why this man, who appears to 
occupy a respectable position, should have 
come here to perjure himself deliberately for 
the defendant’s sake. He i.s quite positive 
that when the khota. Exhibit D, was brought 
by Sitabai to Talegaon on the evening of 
the 20th of May it was not completed. Only 
that part of it which in these proceedings is 
always referred to as the body of the docu- 
ment was then written. Darab was called in 
by defendant No 2 to advise upon its execu¬ 
tion and he swears that he advised the defend¬ 
ants nob to complete it until SKabai for her 
part bad executed an agreement explaining 
the true nature of the transaction. As it is 
common ground that the document Exhibit 
D, was executed on the 20Gh of May it follows 
from this evidence, if the evidence be true, 
that the document must have been executed 
in Talegaon and not in Bombay, for the 
time spoken of by Darab was late in the 
evening of the 20Dh of May, and if by then 
the document was still unexecuted it is 
utterly impossible that it could have been 
executed elsewhere than in Talegaon. I 
think it unnece.ssaiy to ctitcise in detail the 
evidence of the other witnesses. I see no 
reason myself to doubt the truth of it as a 
whole, and I certainly see no reason what¬ 
ever to doubt the complete truth of Darab’s 
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evidence. I have shown that if that is true, 
even standing alone it settles the question. I 
think very few questions of fact tried in this 
Court, so far as ray experience goes could be 
answered with so much conhdence. Tho 
evidence is abundant: on the whole, it is un¬ 
usually good and it is absolutely convincing. 
I must, therefore, find that no part of this 
cause of action arose in Bombay and this 
Court has no jurisdiction to try the suit. 

There are various other defences but I do 
not desire to make any comment upon them 
as that might prejudice the plaintiff’s cause, 
should he be advised that he is still in a 
position to sue the defendant in a Court of 
competent jurisdiction. 

The plaintiff’s suit must be dismissed wi-li 
all costs. 

Suit dismissaii. 

Attorneys for the Plaintiff: Messrs L'ttle 
4* Oo. 

Attorneys for the Defendants: Messrs. 
Smetham, Byrne and Noble. 


PRIVY COUNCIL. 

Appeal fro-m th.-: Brii-ish Soprems Court 
for China at Shanghai. 

Appeal No. 18 of 1912. 

November l-l, 1912. 

Present: —Lord Macnaghten, Lord Mersey and 

Lird .Moulton. 

NOEL CH.\clLE8 MINCHIN HOME — 

Appellant 

versus 

JOHN CH.\RLES EDWARD DODGLAS- 

Respondent. 

Contract -^Barrister agreeing not to practise for a 
certain time—Agreement valid — Breach—Injitnction — 
Barristers carrying on business »n partnership. 

Where two branches of the legal profession 
(Barrister and Solicitor) are amalgamated in a parti¬ 
cular place, a person who carries on both branches 
and ig a legal practitioner in that place, may enter 
into an agreement not to practise for a reasonable 
time. 

In case of breach of such an agreement without 
justiBcation or excuse an injunction will be granted. 

There is no objection to the Barristers carrying on 
busines.s in partnership in such a place. 

Appeal from a judgment of the Saprom® 
Court for China dated Jane 5th, 1912. 

Pacts.—B oth the appellant and the res¬ 
pondent were called to the Bar of BogI*u^ 
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aod were subseqaeutly admitted to practise 
and practised as duly qualified legal practi¬ 
tioners at Shanghai under the provisions of 
China Orders in Council, 190-1- 1910 by His 
Britannic Majesty's Supreme Couit for 
China. In 1907 they agreed to carry on the 
practice of law in partnership together. In 
1908 the appellant desired to return to Eng¬ 
land and executed a deed by which he agreed 
not to practise at Shanghai fora period of five 
years in return for Tls. 12,000 renouncing 
all his rights in the said paitnersliip. In 
1911 the appellant re-commenced to practise 
law in Shanghai in breach of the aforesaid 
agreement of 1908. The respondent issued 
his writ against appellant in October 1911, 
claiming an injunction to restrain him from 
practising as a legal practitioner at Shanghai 
for two years from 1911. The defenco was 
that the said agreement was modified by a 
contemporaneous oral agreement by which 
the appellant was left free to practise there 
in accordance with the etiquette of the Eng¬ 
lish Bar. It was also claimed that as the 
point in dispute involved a disciplinary ques¬ 
tion affecting the parties to the suit in their 
professional conduct as members of the Bar 
of England, the Court had no jurisdiction to 
entertain the I’espondent’s action. The judg¬ 
ment of the Court was delivered on June 5th, 

1912. 

It was held that the right to practise de¬ 
pended on admission to practise and not on 
possession of certain qualifications by virtue 
of the China Order in Council 1901:. The 
Solicitors were allowed the same rights as the 
Barristers and in fact since 1865 by which 
the Court was established consequent to the 
Treaty of Tientsin partnership between 
Barristers andSolicitors liad been common and 
the propriety of the arrangement fully re¬ 
cognised by the Court. Barrister.s came to 
China to join these firms on salaries and on 
agreements in tlie same way as do Solicitors. 
The Court bad jurisdiction to entertain an 
action which dealt with partnerships of the 
kind in the same way as an English Court 
would entertain such an action in the case of 
two Solicitors. It granted an injunction 
against the appellant restraining him from 
practioe as claimed, against which an appeal 
was brought to the Board. 

The appellant in person contended that the 
Court had no jurisdiction. The conduct of 
the respondent was such that the case was 


not one in which a Court of equity would 
have granted au injunction. His own con¬ 
duct, on (he ot her hand, wa.s nob unreasonable. 
There was an oral agreement between the 
parties that lie could practise in spite of the 
agreement in conformity with the etiquette of 
tlie Bar. 

Mr. Seville, for the Respondent, contended 
that by the law and custom of the Supreme 
Court, of Shanghai agreements between Bar- 
risters’and Solicitors wore lawful and enforce¬ 
able. The appellant Inoke his agreement which 
was perfectly legal with rofarenco to the status 
of legal practitioners in Shanghai as regulated 
and defined by tlie said Orders in Council and 
the Rules of the Supremo Court. 

JUDGM ENT. 

Lord MACNAOnrEN. —Tlieii* Lordship.s are of 
opinion that there is no ground for this 
appeal. 

Mr. Horae entered into an agreement, 
express and unambiguous, that he would 
not practise in Shanghai for a certain time. 
In spite of that he did practi.-e there. The 
Court was right in granting au injunction. 
It was a.s plain a case as cjuld be. 

The defence was three-foid. First, the 
appellant said there was no jurisdiction to 
restrain him from breaking his engagement 
because he is an English B iriister. But the 
agreement itself begin.s by stating that Mr. 
Douglas and he had been in practice in a 
way in which no English Barrister would 
have been permitted to practise. They carried 
on business in partnersliip. There is nothing 
in the question of jurisdiction. In Shanghai 
the two branches of the profession, which 
are distinct in this country, apparently are 
amalgamated. There is no reason why a 
person who carries on b>th branches and is 
a legal practitioner in Siianghai should nob 
enter into an agreement nob to practise for 
a reasonable time. 

The next objection was tliat there was 
some oral agreement. There is no evidence 
of that. There is a definite agreement in 
writing whioh must govern the rights of the 
parties. 

Then it was said that the terms on which 
Mr. Douglas has carried on his business since 
the agreement are not strictly in accordance 
with professional etiquette, on some rules 
which their Lordships do nob understand, 
and that, therefore, the appellant who 
agreed not to do a certain thing, is excusecl 
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from breakiDff hie agreement, and is entitled 
to do so. 

Their Lordships think that Mr. Home’s 

conduct was without justification or excuse* 

and they will humbly advise His Majesty 

that this appeal ought to be dismissed with 
costs. 

- Appeal dismissed. 

bohoitor for tho Appellaut: Appellant in 
person. 

Solicitors for the Respondent: Messrs. 
Radchfes 4* Hood. 


MADRAS HIGH COURT. 

Lettee8PatentAppeal.sNos.86and87op19I1. 

March 11, 1913. 

Sir Arnold White, Kt., Chief Justice, 

Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

SIVATHA MUTHU ASARI alias SAVARI 
MUTHU ASARI— Appellant 


Reverend J. N. H. MESGUITA— 

_ —Respondent. 

Landlord and tenant-Lease for building purposes 
^0 presumption of permanent tenancy-Instrurnent 
lea^-Ccnstruction of forfeiture clause. 

Where there is an instnimentde6uing the terms 
a tenancy, tho fact that the tenancy is one for bail 
iDg purposes, that a substantial building has be( 
erected on the same and that the property h 
descended from father to son or has been sub-l 
or alienated need not bo taken into consideration 

tenancy. Ibereis no presumption of a permanei 

tenancy where land is let for building purposes an 

the tenant is not entitled to the value of buildinf^s o 
ejectment. " 


^ If a clause imposing conditions is so wide as to 

include conditions the violation of which may not 
entail a forfeiture which would be enforced bv 
the Courts the clause should not be disregarded in 
its entirety but should bo given effect to so^far as ifc 
can be. 


Appeals under section 15 of the Letters 
Patent against the judgment of the Honor¬ 
able Mr. Justice Abdur Rahim, in S. A. 
Nos. 1035 and 1036 of 1910 on the file of 
the High Court preferred against that of 
the District Court of Trichinopoly, in A. S 
Nos. 254 and 265 of 1909. preferred against 
that of the District Mun.sif of Trichinonolv 
in O. S. No. 281 of 1908. ’ 

Mr. K. R. Suhramania Sastri for fh« 
Appellant. 

Mr. />. Ohamier^ for the Respondent. 


JUDGMENT.—The first question is 

whether the appellant is entitled to hold the 
land in perpetuity. We are of opinion 
that the terms of the instrument (Exhibit 
B) show beyond any doubt that a per- 
manent tenancy was not in the contemplation 
of the parties to that instrument. Mr. 
Suhramania Sastri cited various authorities 
to show that when a house-site is let 
for builaing purposes there is a presumption 
of permanent tenancy. When land is let 
for building purposes, and the tenant is 
not entitled on ejectment to receive the 
value of the building from the landlord 
there is a presumption against tenaccy 
from year to year, as it would be unreason¬ 
able to presume that a tenant would agn e 
to conalruct a substantial building if lie 
landlord could determine his tenancy on 
a few months' notice. This presumption 
would be strengthened if the property had 
descended from father to son ; if the tenant 
had alienated or sub-let the same. Bat 
where there is an instrument defining the 
terms of the tenancy, and it shows, there 
18 no permanent tenancy, these circum- 
etanoeg need not be taken into consideration. 

Ihe next question is whether the appel¬ 
lant has violated one of the conditions of 
the lease and the plaintiff is, therefore, 
entitled to recover possession. Jt is con¬ 
tended by Mr. Suhramania Sastri that a 
forfeiture is incurred only if the tenant 
in addition to violating any of the covenants 
set forth in Exhibit B also disobeys any 
other orders of the Swamiar. We 
agree with Mr. Justice Sundara .4iyar that 
the clause is not clear at all. But we 
have no hesitation in coming to the ocn- 
clusion that what the parties really intended 
was that, even if the tenant disobeyed the 
other orders of the Swamiar, he should 
quit the land. This is the construction 
accepted by both the lower Courts and 
Mr. Justice Abdur Rahim. Mr. Sundara 
Aiyar does not accept the other construction, 
but decides the case on this view. It is 
then contended that this condition is vague 
and is not enforceable, and the case of Doe 
dem Wyndham v. Oarew (1) is relied upon. 

In that case the condition was disregarded 
as being unintelligible. Here the condition 
is clear enough. It in terms applies to 

(1) 114 Eng. Rep. 124; 2 Q. B, 317; 1 G. 4 D. 64C; 

UL. J. Q. B. 6j6Jur. 457. 
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any order that may be issued by the 
Swamiar. Whether the disobedience to 
any unreasonable or absurd order be en¬ 
forced by a Court of law is a different 
question. The facts found by the Judge 
show, in our opinion, that the order of the 
Swamiar bad reference to the holding and 
was reasonable, and that (he appellant 
was bound to obey the same under Exhibit 
B, 

The appellant demolished an old build¬ 
ing which was on the laud and sought 
the plaintiff’s permission to erect a new 
and more permanent one. The plaintiff 
would not consent to the erection of a 
costly building unless a fresh document 
was executed by the defendant iucluding 
not only the conditions of Exhibit B but 
another condition that the defendant must 
remove the building at any time, if the 
plaintiff required the site. The defendant 
was unwilling to accept the new condition, 
and disregarding the plaintiff’s order.s pro¬ 
ceeded to take advantage of the plaintiff’s 
absence elsewhere and erected the present 
building for which he claims Rs. 4,500. 
The Judge finds that the new condition is 
reasonable and we agree with him. 

No authority has been cited before us 
to show that, if a clause imposing condi¬ 
tions is so wide as to include conditions, 
the violation of which may not entail a 
forfeiture which would be enforced by the 
Courts, the clause should be disregarded in 
its entirety and should not be given effect to 
so far as it can be. Tlie appeal is dismissed 
with costs. 

The decree for possession will stand. 

As regards the mandatory injunction tlie 
plaintiff consents that the order for the 
mandatory injunction sliould be discharged 
and that the defendant should have the 
option of removing the building witliiii six 
months from this date. 

Appeal dismisieJ. 


OIJDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 12 op 1912 

April 11. 1912. 

Fresmt: —Mr. Rafijue, A. J. C. 

Fani CHANDERPAL ICUNWAR — 
Plaintiff—A p.>LiCANr 
versus 

DUNIA PRASAD and another— 

D ErE N DAN rs — U KSPON DENTS. 

Umitafion Art ([Xof 190'^'^, < 1 . 'ZO—Puyinetit of la. 
lere.<t m su' k — Tkere he soincthiny to irulleate 

intention—Mere approfrtntion to interest by cre'litor 
no such indiration. 

Uniler section 20 of tlio Lliiiitiitioii Act t!»o paviuont 
of intorost will save limitation wlien the puvment is 
inatlo as such, that is to say, when tho ilehtor has 
paid the amount with the intention that it should ho 
paiil towards interest, and thoro must ho something 
to indicate that intention. Tho mero appiopriation 
by tho creditors of these payments to interest is not 
such an in<lication. 

Mohoimn'id Abdulhi Khan v. Bank Instalment Com- 
pnny Limited, 3 Ind. Cas. 370. 31 A -lOo; 6 A L. J. Oil, 
followed. 

Maharaja of Benares v. liar Korain Binqh, 2H A. 25; 
A. W. N. (1005) 107; 2 L. J. 5S5, distingnisliod. 

Application under secMon 25, Act IX of 
1887, for revision of the order of the MuTisif 
of Rlieri fexerci.sing Small Cause Court 
Jurisdiction) dated (he 2()th October 1911. 

Mr. d. P. B'lsu, for the Applicant. 

ORDER.—This is an application in revi¬ 
sion, under section 25, Act IX of 1887, pray¬ 
ing that the decree of the M unsif of Kheri, 
dated 26t)i October 1911, be set aside. It 
appears that the plaintiff-applicant instituted 
a suit in the Coart of the Munsif of Klieri 
for the recovery of Rs. 69-1-6, on the bisis 
of a bond alleged to have been given on the 
5th May 1907 by the respondents. The 
claim was resisted in the Court below on the 
ground, among otliers, of limitation. The 
suit was admittedly brought after the lapse 
of three years from the date of the bond. 
The applicant pleaded that her claim was 
within time, because of certain payments 
alleged to have been made by tlie respondents 
wibliin limitation. The learned Munsif 
held that the claim was barred by limita- 
tion, even if the payments set up by the 
applicant bo taken to have been made by the 
respondents, hecau.se tliere was no evidence in 
the case that the respondents had made 
these payments towards interest. It is con¬ 
tended, on behalf of the applicant, that the 
lower Court has misconstrued the case-lavv 
on the subject. It is said that if the pay. 
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raent is made by a debtor, and no intention 
is expressed at the time of payment as to 
whether the payment is made towards the 
interest or the principal, it will be presumed 
that the payment is made towards interest 
first, and if any balance is left over it is to be 
credited towards the principal. In support 
of this argument the learned Pleader for 
the applicant cites M<ihir.ija of Benares v. 
Rar Narain Sir.gh (1). I think that the 
view of the law taken by the learned Munsif 
is correct. It is one thing to allow the 
creditor to appropriate the money paid to 

him in the absence of any instructions from 

the debtor towards interest, and it is another 
thing to say that such payment would save 
limitation. 

It has been authoritatively kid down that 

“under section 20 of the Limitation Act the 

payment of interest will save limitation 
when the payment is made as such, that is 
to^ say, that the debtor has paid the amount 
with the intention that it should be paid 
towards interest, and there must be some- 
thing to indicate that intention. The mere 
appropriation by the creditors of these pay¬ 
ments to interest is not such an indication” 
—Vide Mohammad Abdullah Khan v. Bank 
Instalment Company Ltd. (2). There is no 
evidence in this case that the alleged pay¬ 
ments were made by the respondents towards 
interest. 

I, therefore, decline to admit this applica¬ 
tion and reject it. 

Application reiectel 

(O 23 A. 25; A. \V. N. (1905) 167; 2 A. L. J. 585 
(2) 2 Ind, Ca3. 379; 31 A. 495; 6 A. L. J. 611. 
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PRIVY COUNCIL. 

Appeal prom the Allahabad High Court 
Appeals Nos. 86 and 87 of 1912 

May 5, 191:L 

Present :—Lord Shaw, Lord Moulton, 

Sir John Edge and Mr. Ameer AH. 
Kumoar BRIJRAJ SINGH and another^ 

Dependants—Appellants 
versus 

Kumoar SHEODAN SINGH and others_ 

Plaintiffs—Respondents. 

Hindu Laio~A7icestral property, partition of bu 

father, with the consent of co-parceners —Consent 'of a 
co^parcener binds his sons—Construction of document 


k a partition 

by Will of ancestral property of the family among its 
various members without their consent. 

When consent is given to such an arrangement, it 
would bind not only the members giving it but 
also their sons, as such members would bo represent- 

1,”^ 1!^ transaction their respective branches of the 
lamily. 

Where a document makes partition of the family 
T I A ^ partition is acted upon by 

all parties for a long time without any dispute or 
misunderstanding as to their respective rights under 
It, the mere fact that, the document is called a Will 
would not invalidate the partition. 

Provision was made in a document of the foregoing 
na ure to the effect that in caso of mismanage- 
1 character of the sons, amongst whom the 
a her had divided the family property, the document 
would be cancelled; 

Held, that this was merely a threat in order 
to keep tho sons in good behaviour, and that it could 
not have been enforced specihoally, or oven at all. 

Consolidated appeals from two judgments 
and decrees dated .May 17fch, 1910, of the 
High Court partly affirming and partly re¬ 
versing a judgment and decree of the Court of 
the Additional Subordinate Judge at Aligarh, 
dated September 30th, 1907. 


PA CTa. One Rao Bal want Singh had three 
SODS, tiz., Rao Sultan Singh, Rao Karan Singh 
and Kunwar Sheodan Singh. Ou November 
^6th, 1895. Rao Balwant Singh wished to 
sever his connection with this world and go 
on pilgrimage. He executed what he called 
his Will dividing a certain portion of the 
^cestral property among his three sons. 
He gave a larger share to his eldest son 
whom he said he placed on the gaddi accord¬ 
ing to the family custom. He gave a certain 
other property to his wife for life with the 
stipulation that the wife of his eldest son, 
Rao Saltan Singh, would become the owner 
^ereof on the death of her mother-in-law. 
Certain other property to his three grand¬ 
mas, the sons of three sons respectively. 
He also stated therein that if he found any 
mis management or the character of any one 
bad he would cancel the Will and resnme 

of the property in question. In 
1905 some five years after the death of both 
Hao Sultan Singh and Rao Balwant Singh, 
the remaining two sons of Rao Balwant 
Singh, Rao Karan Singh and Kunwar Sheo¬ 
dan Singh, together with theii sons brought 
a salt against the son of Rao Saltan Singh, 
Kunwar Brijraj Singh, and bis widow, claim¬ 
ing partition of all ancestral property which 
they alleged was undivided. The document, 
executed in 1895 they said, was of no effect 
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as Rao Balwanfc Singh did not renounce 
the world, nor did he go on pilgrimage. 
They further alleged that the said document 
was never acted upon, nor was Rao 
Balwant Singh empowered to divide the 
ancestral property into unequal shares. The 
Subordinate Judge of Aligarh held that Rao 
Bal^pant Singh did make a 6nal disposition 
of the village property with the consent of 
his BODS, but not of moveables which he 
ordered to be divided according to law. On 
appeal by both parties the High Court 
decided that the document in question of 
1895 was a Will as it was on unstamped 
paper which ought not to have been ad¬ 
mitted in view of the prohibition contained 
in section 34 of the Indian Stamp Act I 
of 1879 without payment of stamp duty and 
penalty. The family custom of giving larger 
share to the eldest son was not proved. It, 
therefore, ordered the division of the im¬ 
moveable as well as moveable property 
according to law. The appellants then ap¬ 
pealed to the Privy Council which decided 
that the immoveables were already parti- 
tioned by virtue of the document executetl 
in 1895 and that the moveables be divided 
according to law. 

Messrs. De Gruyther, K. C., and Dube, for 
the Appellants, contended that the entire 
family property was partitioned in 1895 
according to the custom of the family as 
well as the Hindu Law. The respondents 
were estopped from questioning it after 
consenting to it and acting upon it for over 
12 years. 

Reference was made to Musammat Parbati 
V. Chaudhri l^aunikal Singli{\.), liara Pershad 
Singh v. Lakhpati Koer (2) and also to 
Raghnbir Sinjh v. Moti Kunwar (3), which 
laydown that incase of partition the conduct 
of the parties is binding on them. Of. Ap- 
povier V. Ram Subta Aiyun (4). 

Messrs. Gray and Lowndes, on behalf of 
Respondents, contended that there was no 
question of consent throughout the document, 

(1) 8 Ind. Cas. 195; 36 I. A. 71 at p. 75; 6 A. L. J. 
697; 6 M. L. T. 427; 13C. W. N. 983; 10 C. L. J. 121; 
11 Bom. L. R. 878; 31 A. 412; 19 M. h. J. 617. 

(2) 39 I. A. 1; 30 C. 231; 7 C. W. N. 1G2; 5 Bom. L. 
R, 103. 

(3) 17 Ind. Cas. 760; 35 A. 41; 13 M. L. T. 1G2; 
(1913) M. W. N. 127; 11 A. L. J. 146; 17 C. \V. N. 453; 
17 C. L. J. 306. 

( 4 ) 11 M. I. A. 75; 8 W. R. 1 (P. C.); 20 Eng. Rep. 
30. 


nor did any one suggest that it was a family 
arrangement. 

Even in Bengal a father could not divide 
unequally even his own self acquired pro¬ 
perty amongst his son, let alone a family 
which was governed by the Mitalshira 
School of law. The partition was not valid, 
nor was Balwant Singh entitled to effect it. 
There was no acquiescence on the part of the 
respondents in the said arrangement as a final 
partition of the properties in dispute. 

Reference was made to Mayne’s Hindu Law 
(7t.h Edition) page 659. 

Mr. De Gruyther replied. 

JUDGMENT. 

Lord Moolto>j.— TIu.s is a suit brought, 
by two brothers, Rao Karan Singh ajid 
Kunwar Sheodan Singli (with whom are 
joined as plaintiffs their respective sons, 
Kunwar Shibraj Singh and Kuusvar Ranbir 
Singh), against the widow and son of their 
eldest biother, Rao Sultan Singh, claiming 
a partition of certain properties whicli they 
allege to be the joint and undivided property 
of the family to which they belong, in 
which they are entitled to a two thirds 
share. The defence is that the properties 
originally belonging to the family were the 
subject of a division by a family arrange, 
ment made aJid acted upon in 1895 during 
the life-time of the father of the plaintiffs, 
and that thenceforward the properties cecosed 
to be held jointly, and that those properties 
of which the defendants are in possession 
c^me to them under that family arrange¬ 
ment and became and still remain their 
separate property. 

The principal subject of dispute is village 
property. But the suit relates also to 
certain other property, as to which different 
considerations arise. It will be convenient 
in the first instance to determine the ques¬ 
tions in issue so far as they relate to the 
village property only and to c:>n8ider sub.se- 
quently the effect of the facta thus found on 
the rights of the parties in respect to the 
other property. 

It will be seen from the foregoing (hat 
the real issue in the case is whetljer or 
not the alleged family arrangetnent was 
in fact made and assented to by the parties 
interested. Tlie defendants’ contention in 
this respect is exceptionally clear and precise. 
It leaves no doubt as to the terms of the 
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arraugement even in their minateat details 

and IS eqnally dednite as to the date when 

and the circumstances under which it was 
made. 

The father of the three brothers was 
Rao Bsiwant Sin?h. In 1895 he was the 
head the family, which was then joint 
and undivided. The village property under 
his management, and to which this case 
relate.s, has been found by the Court of 
hrst instance to have been ancestral pro¬ 
perty, and that finding is aequie-sced in 
by the parses. He was afc t^at date ia 
advanced years and indifferent health and 
determined to free himself from the labours 
of business and devote the remainder of 
his life to pilgrimages and travel in other 
countrms. Accordingly, on the 26th N-ovem- 
her lS9o he drew up and executed a 
document (which he calls a Will) setting 
out a division of the family property among 
the inembers of the family, reserving nothing 
for himself This is the family arrange- 
raent sefc up by the defendants. 

Their Lordships incline to the view that 
the term Will, as applied to this document 

was a coinplete misnomer, ft is manifest 

that it differed from a Will in the crucial 
characteristic that it was intended to speak 
from the date at which it was written, and 
not from a future date, viz., the death of the 
writer. It was, in fact, and was intended to 
he viewed as, a record of a family arrange- 
luant then and there made and carried into 

effect partitioning the family estate among 

hose interested. Indeed, in anticipation of 
this formal partitioning, the sons had been 

put into possession of their shares some two 
months previously. All this appears from 

the concluding passage of the document 
which reads as folIows;-“All the three sons 
were put m separate possession of the estate 
in the begmniDqr of the year 1303 fncJP* 
(September 1895). “l have no other heir 
having yight besides those mentioned in 

'j ^ executed this 

ill m order that it may serve as evidence.” 

There is no doubt whatever hs to the 

authenticity or date of this docament. But 

the property was ancestral and, therefore Rao 

Balwant Singh, although head of the family 

had DO right to make a partition by Will of 

that property among the various members of 

the family except with their consent. They 
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had independent rights in it with which he 
could not interfere The main questien 
therefore, is whether there is evidence suffi- 
^ent to establish the consent of the plaintiffs, 

Sfnch Sheodan 

» ngb to this family arrangement. If they 
accepted It their acceptance would bind nol 
only them but also their sons, who are the 
remaining p aintiffs as they would be repre- 

rran"h®'"/ h® their respective 

branche.s of tlie family. 

Their Lordships are of opinion that the 
evidence of their acceptance of the partition 
IS overwhelming. To appreciate it fully it 
will be necessary to examine in some detail 

aciV’f" and the 

TU® 1 “'’“■'’eqaent thereon, 

that the document testifies to a partition 

the estate taking place then and there 

cannot be doubted. The sons were all adults 
at the time, and bsfore setting out the speoi- 

fic shares which each was to receive, the 
document reads thus;_ 

at present fully quail- 

order‘’tr“‘^“^ ‘a® business. Therefore in 
order to avoid a dispute after ray death I 

have at pre,sent while in a sound state of 

a'a ^‘■ee will and 

c„ord divided the property among my sons, 

heirs as follows.” ^ ’ 

a specific division of the 
lages by name among the three sons. It 
then gives certain lands and other proper- 

L^t h "‘a® to provide 

tin , at her death the lands (wii^h the 

exc ption of that in the village of Badri) 

‘^® "''^® 800 “ooord. 

land in the village of Badri is to go to the 
wife of the plaintiff, Knnwar Sheodan Singh, 

becanse the share of Knnwar Sheodan 

'• r Z" of Knnwar Karan 

S ngh, the other plaintiff. The remainder 

a her held by the wife for life is 

at her death to be divided among her three 

fat onr"l!'. o‘her “>nor details 

nrov- •’ *^® *'■0 the important 

for fh ‘^® ‘docament and will suffice 

for the decision of the ease. 

Koro!!k‘^°?oo ®°'' exeonted on 26th 

fndT ® k ■“ 1S96 the plaintiffs 

anol frother, Rao Saltan Singh severally 
• |, y or mutation of names in respect of the 
villages allotted to them by their father iq 
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the document. It will suffice to refer to one 
of these applications, all of which miUntis 
mutandis are substantially identical. For 
this purpose the application of Kuuwar 
Karau Singh in respect of the village 
Nagla Tula Ram may be taken. It is 
dated 25th February 1896, and reads as 
follows;— 

Application for mutation of names in 
respect of 20 hiswas of the zemindari property 
of the village of Nagla Tula Ram. 

The applicant begs to state as follows:— 
The applicant’s father. Rao Balwant Singh, 
partitioned his property among hiw heirs 
under a registered Will dated 26th November 
1695 and in accordance with the partition 
the 20 hiswas of the villages of Bajripur 
and Nagla Tula Ram and 20 hiswas of 
Khumanpur, a hamlet of Jirauli Mahal 
Rao Balwant Singh fell to the applicant’s 
share. Therefore this application is filed 
and it is prayed that according to it the 
name of Rao Balwant Singh may be 
expunged in respect of the village of 

Nagla Tula Ram and the applicant’s name 
entered in the khewat. Separate applications 
have been filed in respect of the remaining 
villages. The applicant’s elder brother, 
Rao Sultan Singh, has filed the original 
Will in a case relating to the village of 

Sabaoli. It is also a proof in tliis case.” 

It will be well to follow up the pro* 
ceeding thus initiated. On March 19th, 
1896, we have the Tahsildar’a record of 
the hearing of the application and the order 
made thereon. It reads as follows:— 

Application for mutation of names in 
respect of 20 hiswas of the village of 
Nagla Tula Ram, Pargana Akrabad, according 
to partition of the property. 

Kunwar Karan Singh, applicant r. Rao 

Balwant Singh. 

Under a Will, filed with the record 
of the mutation case relating to the village 
of Sahaoli, Rao Balwant Singh, a raii of 
Sabaoli, divided his zemindari properry 
among bis sons. The 20 hiswas property 
of the village of Nagla Tula Ram, in 
respect of which the name of Rao Balwant 
Singh stands recorded without the participa* 
tion of any one else, has fallen to the share 
of Kunwar Karan Singh. Kunwar Karan 
Singh prays that his name may be 
entered in respect of the village afore¬ 
said. Rao Balwant Singh verifies the 


application and prays for expungement 
of his name. In spite of the expiry of 
the time given in the notice, no objection 
bas been taken. Fioin the office report the 
property is foun 1 to l>e correct. The patwari 
of the village says that Kunwar Karan Singh 
made collections and assessments for kharif 
of ISOd Fasli. As a traii.^fer in possession 
has taken place and no objection has been 
raised, the name of ilao Balwant Singli be 
expunged in respect of tile village and the 
name of Kunwar Karan Singli entered in 
place of it. The record be submitted to 
the Pargana Officer for approval. A fee of 
Rs. 7 is deposited and the treasury tender is 
filed with the record. No penalty is 
payable” 

No more complete evidence that the 
family arrangement recorded in the so-called 
Will was understood by all parties to be 
operative from the first and was acted 
on by them as such can l)e imagined 
thau these two records, which are merely 
specimens of similar records relating 
to the other villages apportioned to the 
sons. It will be seen that tlie paiwari 
of the village te.stifies to the applicant 
having made collections in 1.30.3 Fasli 
(September 1895), thus confirming the 
truth of the statement in the so-called 
Will that it was at that dale that the 
sons entered into possession of the villages 
allotted to them. It should be added that 
direct evidence was given on bohalf of 
the defendants that it was on that occasion 
that Rao Balwant Singh publicly announced 
his intention of making a partition of the 
property among the members of the family 
and gave the possession of the villages to the 
respective sons. 

There is another set of transactions of 
a different date, which add strong confirm¬ 
ation to the defendants’ case. Rao Sultan 
Singh died on March 30th, 1901, and his 
father, Rao Balwant Singh, died a few days 
later on April 7th, 1901. Thereupon 
there ensued a situation such that the 
conduct of the parties must evidence 
almost conclusively whether the property 
was regarded as belonging to an undivided 
family, or whether each sou of Rao Balwant 
Singh held his portion separately. The 
importance of the situation is emphasised 
by the fact that the main grievance of the 
plaintiffs is that the share of the eldest 
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brother is much larger than that of either 
of his brothers. 

The condisct of the parties on this occasion 
was, in their Lordships’ opinion, unam¬ 
biguous and such as to show conclusively 
the truth of the defendant’s contention. We 
6nd that application was made in July 1901 
by the widow of Rao Sultan Singh on behalf 
of her son, Rao Brijraj Singh, for mutation 
of names with regard to the property held 

by her late husband. The following is the 
record:— 

Amendment of kheicat, 

Rao Brijraj Singh, minor, under the 
guardianship of Mttsammat Rani Piari 
Kunwar. 

“In the matter of the death of Rao Sultan 
Singh. 

Village of Sumera nlias Bijaigarh, Pargana 
Akrabad, 17th July 1901”. 

To-day this case is put up in the presence 
of Kunwar Karan Singh and Kunwar 
Sheodan Singh and their statements have 
been taken down. They admit that the 
properly aforesaid entered as Holding No. 2 
measuring 280 bi'ghas stands recorded in 
papers in the name of Rao Balwant Singh 
and that the same was declared to be in 
the share of Rao Sultan Singh under a Will. 
Rao Sultan Singh is dead and his heir is 
Rao Brijraj Singh, whose name be entered. 
The paiwart bears testimony to possession 
and other sharers have taken no objection. 

It is ordered: — 

That the name of Rao Balwant Singh be 
expunged in respect of Holding No. 2 and 
the name of Rao Brijraj Singh be entered 
in papers and that the Sadar ilunsarim do 
comply with the order”. 

There then follows the record of the state¬ 
ment made by Kunwar Karan Singh on that 

application. It reads as follows:_ 

“Present: Haji Mohammad Mukhdum 

Husain, Settlement Deputy Collector at 
Aligarh. 

“17th July, 1901. 

Rao Brijraj Singh, minor, under the 
guardianship of Musammat Rani Piari 
Kunwar in the matter of the death of Rao 
Sultan Singh. 

“Village of Kumera (?) alias Pijaigarh. 
“Statement of Kunwar Karan Singh. 

“My father’s name is Rao Balwant Singh: 
age, thirtythree years: occupation, semindari: 
residence, Sahaoli, Pargana Akrabad. 


,, Statement. 

Two hundred and eighty entered as 

Holdiug No. 2 stands recorded in the name 

of my ancestor, Rao Balwant Singh, and 

the same has, under a Will, fallen to the share 

of my brother Rao Sultan Singh. Rao Sultan 

bingh 13 dead, and now his son, Brijraj 

Singh, 13 the owner. His name should be 

recorded and I have nothing to do with it. 

Signature of Kunwar Karan Singh”. 

And on the same day the statement of the 

other plaintiff, Kunwar Sheodan Singh: — 

Kao Brijraj Singh, minor, under the 

guardianship of Musammat Rani Piari 
Kunwar. 

In the matter of the death of Kao Sultan 
Singh, Village of Sumera alias Bijaigarh, 
Pargana Akrabad. 

_ Statement of Kunwar Sheodan Singh, a 
of Sahaoli. 

Statement. 

Vr 

-ly statement is the same as has been 

brother Kunwar Karan Singh. 
(Sd.) Kunwar Sheodan Singh”. 

It is not necessary to go into the details 
of tlie mutation of names with respect to 
the lands. They support the contention 
of the defendants in substantially the same 

has been already given 
with respect to the village property. 

It is now necessary to examine the evi¬ 
dence put forward by the plaintiffs in 
answer to the case of the defendants; based, 

&3 it^ is, on the unbroken evidence of ten 
years conduct of all parties. In the first 
place the plaintiff, Kunwar Kaian Singh, 
does not give evidence at all, so that his 
acts as shown by the records remain 
undenied and unexplained. The plaintiff. 
Kunwar Sheodan Singh, however, gave 
evidence. He makes no attempt to deny 
uny of the matters above referred to, nor 
does he give any explanation why he took 
no action until the year 1905, t e., four years 
after the death of his father and brother and 
ten years after he had taken possession of 
his apportioned share. It is not too much 
to say that he did not attempt to show that 
there was a single fact known to him in 
1905 when he instituted the suit which had 
not been known to him thronghoat. He 
makes it clear, however, that the family had 
lived in harmony till shortly before the suic 
was institnted, and lets it be seen that it 
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was the Pleaders whom he coDSuUed that 
sui^gested that the claim made iii this action 
should be set up. Taken as a whole his 
evidence leaves the defendant’s case entirely 
unshaken. 

The testimony mainly relied upon for the 
plaintiffs is that of Chirauji Lai. He had 
been the general agent or factor of Rao 
Balwant Singh, and continued to transact the 
business in respect of the village properties 
for the sons after 1303 Fasti (September 
1895). He was in a position to give most 
important evidence, for he must have known 
all the facts of the case, and if his evidence 
could be relied on, the fact that he gave 
evidence for the plaintiffs would have great 
weight. Unfortunately the very fact that he 
was in a position to know everything 
makes it impossible to accept his evidence as 
reliable. He was no more able to explain 
away the public acts of the plaintitf.s to 
which reference has been made than could 
they themselves, and the contrast between 
his evidence and their conduct is enoogli of 
itself to throw the gravest doubt on the 
reliability of that evidence. 

But an examination of his evidence shows 
in other ways that it is unreliable. Separate 
account books of the villages allotted to 
Saltan Singh were put to him by the 
defendants, and he admitted that they were 
in his own handwriting, and kept by him. 
One of these books contains the receipts of 
those villages, in the case of the year 1897. 
He admits that it contains a statement in liis 
own handwriting that Saltan Singh is the 
proprietor of the property. He also admits 
that, so far as entries of expenditure are 
concerned, they relate only to the expenditure 
of Saltan Singh. Anotiier relates to the 
year 1902. It contains the accounts of the 
same villages with a statement in his own 
handwriting that Brijraj Singh is the 
proprietor and similarly the items of 
expenditure relate to him alone. These 
books demonstrate the falsity of the rest 
of his evidence. It is true that he produced 
collective account books for all the villages 
purporting to show that the property was 
enjoyed in common in spite of the partition. 
There are numerous discrepancies between 
these and the separate account books which 
he alleges were compiled from them, and he 
is wholly unable to account for these die- 
orepaneies or indeed for the existence of the 


separate account books at all. The learned 
Judge of first instance. wlio saw the 
witness and examined the bjoks, came to 
the conclusion that tiiese collective account 
books were not genuine, and their Lordships 
have no doubt that this inclusion was cor¬ 
rect. 

The claim of the plaintiffs in (his action 
evidently arose from the suggestion of the 
Pleaders whom they consulted after quarrels 
arose in the family, and was based on the 
fact that the document which evidences the 
partition is termed a Will. It is obvious that 
such a partition could not have been made by 

Balwant Singh by Will strictly so-called. But 

as has been already pointed out, the document 

is much more than a Will (if indeed it is in 

any sense a Will at all), for it describes and 
witnesses to a family arrangement contem¬ 
poraneously made and acted on by all parties 
Everyone treated it as such at tlie time’ 
Tlie mutations of names show this beyond 
controversy. Tliere is nothing, therefore, 
in the fact that the document is called a* 
Will which invalidates the partition, which 
was undoubtedly made in fact, and which 
was acted on by all parlies for ten years 

without any dispute or misunderstanding as 

to their respective rights under it. 

Counsel for the plaintiffs have endeavoured 
to support the contention that the partition 
was not intended to take effect prjgsenti 
by reference to a provision to be found in 
this document. It reads as follows:_ 

"If I at any time come back from 
pilgrimages and find mismanagement or 
character of any one bad, then 1 shall 
have power to cancel this Will, which shall 
be enforced from the date of its execution.” 

Their Lordships are of opinion that the 
highest effect that can be given to such words 
is that this evidences a contractual condi¬ 
tion which the sons accepted in order to 
obtain the partition which gave them im- 
mediate possession of the property, and 
viewed thus, the contractual acceptance of 
a power of forfeiture in case of bad 
behaviour would not, in their Lordships’ 
opinion, be sufficient to prevent the parti¬ 
tion operating in prxsenti. But the true 
interpretation of the provision is probably 
that it was merely put in as a threat in order 
to keep the sons in good behaviour, and that it 
could not have been enforced specifically 
or even at all. It is certainly quite in- 
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suffioient to outweigh the overwhelming evi- 
dence that this was a family arrangement 
accepted by all parties. 

The above considerations relate only to 
the village property. In addition to this 
there were two buildings, one in Aligarh 
and the other at .iahaoli. The disposition 
in the document relating to these buildings 
is peculiar and did not in the opinion of 
the learned Judge of first instance amount 
to an absolute disposition of them, and their 
Lordships are not prepared to differ from his 
views on this point. 

There remains the moveable property. As 
to this the family arrangement is absolutely 
silent. The plaintiffs are, therefore, entitled 
to their share of these movables as inherited 
property. 

It will be seen, therefore, that their 
Lordships are of opinion that the judgment 
of the learned Judge of first instance was 
right on all points. Both plaintiffs and 
defendants appealed from his decision to 
the High Court. That Court allowed the 
plaintiffs’ appeal and dismissed that of the 
defendants. The defendants appealed from 
both of these decisions. In their Lord¬ 
ships’ opinion the High Court ought to have 
dismissed both appeals. They will accord¬ 
ingly humbly advise His Majesty that 
the order of the High Court allowing the 
plaintiffs’ appeal should be discharged 
with costs, and the decree of the Subordi¬ 
nate Judge restored and that the order of 
the High Court dismissing the defendants’ 
appeal should be affirmed. The plaintiffs 
must pay the costs of the defendants’ 
appeal to His Majesty in Council, and the 
defendants must pay the costs of their un¬ 
successful appeal. 

Solicitors for the Appellants: Messrs. 
Eanken^ Ford^ Ford and Oharter, 

Solicitors for the Respondents: ^(e^s^8. 
BarroWt Rogers and Nevtll. 


BOMBAY HIGH COURT. 
OaiaiNAL Civil Sarr No. 1243 

OF 1912. 

February 28, 1913. 

Present: — Mr. Jusbice Davar. 

SARDAR NOWROJI PUDUMJI— 

Plaintiff 

V&TStiS 

PUTLIBAI— Def-c.ndant. 

Succession Act fX of 18«)5), s. Ill— 
Construction —Aut to be strict and technical —Restriction 
on inheritance —lime not mentioned for the occurrence 
of uncertninecent—Reference to other ]Vills for construc¬ 
tions useless. 

A Parsec Will provided 

(0 that the daughter of P , the testator, wlien sho 
attained majority and got possession of 
her portion of tho legacy, was to bo a 
sort of e.E officio joint executrix with the then 
existing executors; 

(ii) that in the event of tho son of tho testator 
coming and meeting the testator there with¬ 
out marrying, or if married, v.'ithout any 
lineal heir, his share should revert equally 
to his surviving sisters or other heirs: 

Held, that P . having attained majority and become 
entitled to be paid or given possession of a very sub¬ 
stantial portion of the property bequeathed to her, 
was entitled to be co-executrix, and was so entitled 

without waiting for the possession of the whole of tho 
leg icy. 

riiat section 111 of tho Succession Act applied and 
tlio rostiiction sought to be placed on the son’s in¬ 
heritance by the testator was nugatory and ought not 
to bo given effect to. 

In construing a Will made in India by a native of 
India it is unnecessary to put a very strict or techni¬ 
cal construction on every word or phrase. What tho 
Court has to do is to ascertain the true intention of 
the testator from the whole clause. 

To construe one Will by reference to expressions of 
more or less doubtful import to bo found in other Wills 
in reported cases is for the most part an unprofitable 
exercise. 

Mr. Bavar, for the Plaintiff. 

Mr. Inverarity^ (with him Mr. Setalvad)^ 
for Defendant No. 1. 

Mr. Desai, for Defendants Nos. 2 and 4. 

Mr. Bahadurjj\ for Defendant No. 3, 

JUDGMENT.—The plaintiffs are the 

executors of the Will of their deceased brother, 
Sorabji Pudamji, who died on the 11th of 
January 1910, On the 10th of December 
1898, twelve years before his death, Sorabji 
executed his Will. That Will was made not 
long after the death of his wife; and this 
misfortune seems to have bad a most dis¬ 
tressing effect upon his mind. He was a man 
of intelligence and education, having been for 
many years a Judicial Officer of high standing 
in the service of Government. The provisions 
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of hia Will at firat sight appear to be very 
complicated and in some instances are in¬ 
consistent with each other. It seems to me 
that the extreme distress of mind consequent 
on the death of his wife is solely responsible 
for the rather tangled document which he lias 
left behind him in which he makes testa¬ 
mentary dispositions of his property amongst 
his four children who are defendant.s herein. 
After the execution of his Will, tlie testator 
acquired both moveable and immoveable 
property and in some instances altered the 
character of hia investments. Instead, 
however, of making a fresh Will or a codicil, 
he from time to time made marginal notes 
and alterations on his original Will. Such 
notes and alterations being uuatteated could 
not be admitted to Probate, and the Will 
admitted to Probate is the Will, as he 
originally made it twelve years before his 
death. The testator has left three daughters 
and a eon; and he has given directions and 
made dispositions in his Will which presented 
difficulties to the executors, who have taken 
out this originating summons, wherein tliey 
have submitted several questions for the 
Court’s consideration and directions. The 
summons was adjourned by me into Court 
and all parties have been fully heard on all 
questions raised in the suit. 

In order to avoid any possible misunder¬ 
standing as to the construction I put on the 
various clauses of the Will, I have tliought it 
desirable to write a judgment, giving my 
reasons for the interpretation and construc¬ 
tion of the various clauses of the Will, before 
formally answering the questions which are 
submitted to the Court in the summons. In 

the third clause of the Will, the testator 
says;— 


My dear daughter Putlibai, when she 

attains her majority and gets possession of 

. Pprl''on of the legacy, to be a sort of ex 

oMcio joint executrix with the then existing 
pair.” 

1 Plaintiffs ask whether defendant No. 
^’il'libai, is entitled to be co-executrix 

tv.' if so, when ? In construing 

6 Will of a Parsee, drawn by himself, it 
appears to me to be unnecessary to pnt a 
very strict or technical construction on every 
word or phrase, which go to make up any 
particular direction in that Will, What the 
curt has to do is to ascertain the true 
in ention of the testator from the whole 


clause. The whole Will is distinguished by 
the use of diffuse language and expressions 
loosely strung togetlier throughout. It 
appears to me that the testator intended that 
hia eldest child Putlibai should have a voice 
in the management and disposition of hia 
estate, when she attained majority and 
became entitled to the payment of her legacy. 
As she has now attained majority and become 
entitled to be paid or given possession of a 
very substantial portion of the property 
bequeathed to her by the testator, I am of 
opinion that she is entitled to he co*execatrix 
with the plaintiffs and that she is so entitled 
now without waiting for tlie possession of the 
whole of her legacy. The plaintiffs do not 
actively object to her being associated with 
them in the administration of her father’s 
estate, but it was stated to rne that there was 
apprehension of possible conflict, judging 
from the attitude adopted by her in 
correspondence. Putlibai is married to a 
Solicitor of this Court, in whose discretion 
and good sense I have great confidence. Sha 
is herself a member of one of the most 
respectable Parsee families, aud I have no 
doubt is well brought up with proper notions 
of respect towards her elders; aud I have 
every reason to believe that iu the discharge 
of the duties with which she will ba 
entrusted, her conduct towards the plaint¬ 
iffs will be all that is expected of a young 
lady in her position in life. 

An important question of law is raised 
by the provisions of clause 17 of tha 
Will in respect of the bequests made to 
the testator’s son, Nusserwanji. Iu that 
clause the testator says : — 

“lu the event of Nasli coming and meeting 
us there without marrying or, if married, 
without any lineal heir, his share shall 
revert equally to his surviving sisters or 
their heirs.” 

On behalf of the daughters, it was argued 
that the restriction imposed on the sou’s 
inheritance was good, and reliance was placed 
on what is stated in an English case; Corbett 

V. Corbett (1). 

In construing a Will made in India by 
a native of India—and the Parsses are as 
much natives of the country as the Hindus 
aud Muhammadans of India—it is most 

(189S) U P. D. 7j 58 L. J. P. 17; 69 L. T. 74; 37 

W. R. 114. 
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important for Jr!d^?:es to keep in mind nnd 
always remember the extremely weighty 
worda of L/ord Macnaghten in ^orendro 
Nath Sircar v. Kamalbasini T)asi (2). In 
referring to the judgment of the Subordinate 
Judge in the case which was then before 
their Lordships of the Privy Council, at 
page 26 he says :— 

“His judgment, with much display of 
learning and research, is a good example of 
the practice which Lord Herschell condemns 
and the mischief which the Indian Succes¬ 
sion Act, lii65, seems designed to prevent. 
To construe one Will by reference to ex¬ 
pressions of more or less doubtful import 
to be found in other Wills is, for the most 
part, an unpio6table exercise. Happily that 
method of interpretation has gone out of 
fashion in this country. To extend it to 
India would hardly be desirable. To search 
and sift the heaps of cases on Wills which 
cumber oar English Law Reports in order 
to understand and interpret Wills of people 
speaking a different tongue, trained in 
different habits of thonght, and brought up 
under different conditions of life, seems almost 
absurd. In the Subordinate Courts of India 
such a practice, if permitted, would encourage 
litigation and lead to idle and endless 
arguments.” 

In construing the restrictions sought to be 
placed on Nusserwauji’s inheritance by clause 
17 of the Will, I must first have regard to the 
testator’s explicit directions in clause 15, 
wherein he says: “Nasli is to have his legacy 
free of any restrictions.” That applies to 
what is given to him under clause 14. The 
restrictions, therefore, which are sought to be 
placed by clause 17 would refer to every¬ 
thing else given to him by other clauses of 
the Will. It seems to me that that could 
nob have been the real intention of the 
testator, having regard to the whole scheme 
of the distribution of his property as is 
evidenced by his Will, but quite apart from 
all other consideration, the Court is bound in 
construing a Parsee Will by the provisions of 
the Indian Succession Act. Section 111 of 
that Act provides that where a legacy is 
given, if a specified uncertain event shall 
happen and no time is mentioned in the Will 
for the occurrence of that event, the legacy 
cannot take effect unless such event happens 

(2) 23 I. A, 18; 23 0. 663, 


before the period when the fund bequeathed 
is payable or distributable. 

It was conceded in the end that section 
111 of the Succession Act did govern this 
particular question under consideration, and 
it was then attempted to prove that the res¬ 
triction placed on Nusserwanji’s inheritance 
was good, as in the Will time was mentioned 
for the occurrence of that uncertain event 
contemplated by the testator. It was argued 
that the construction of this clause in the 
Will meant that the testator provided that 
the restriction should take effect on Nusser- 
wanji’s death if Nusserwanji died after the 
testator, and that, therefore, time in this in¬ 
stance was mentioned. In other words, it 
was contended that the testator having fixed 
the time of his son’s death taking place after 
his own demise, this section had no appli¬ 
cability. This argument, however ingenious, is 
most unconvincing. The uncertain event 
contemplated by the Will is Nusserwanji 
dying without marrying or, if married, with¬ 
out leaving any lineal heir. No time 
whatever is fixed or mentioned for the 
happening of this event; and the mere fact 
that tho testator contemplated, that in the 
ordinary course of nature his son would sur¬ 
vive him and die after him, does not justify 
the Court in concluding that the testator has 
fixed or mentioned in the Will the time for 
the occurrence of that event. Illustration (5) 
to the section clearly demonstrates what is 
contemplated by that section, and the Privy 
Council case of horendra l^ath Sircar v. 
Kamolbasini Dasi (2) is a conclusive authority 
in holding that the restriction, sought to 
be placed on Nusserwanji’s inheritance by 
the testator by clause 17 of bis Will, is 
nugatory and ought not to be given effect 
to. It was held in that case that in 
provisions of this kind the period of 
distribution is the death of the testator and 
the gift to the sons became indefeasible at 
that date according to the true construction 
of section 111 of Act X of 1865. 

Under these circumstances, I am clearly of 
opinion that the restriction impo.sed by t^e 
first sentence in clause 17 of the Will 
is now nugatory and Nusserwanji takes the 
whole of his inheritance absolutely. 

I will now proceed to formally answer the 
questions contained in the summons. 
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On the Hrst question 1 hold that Putlibai 
is entitled to be a co-executrix with the 
plaintiff and that she is so entitled now. 

My answer to the 15th question is in tlie 
affirmative. The third defendant takes an 
absolute interest in all property bequeatlied 
to him under the Will. 

As the questions involved in the suit are 
many and as it is possible that my answers 
may require further elucidations or discussion 
or further questions requiring directions may 
arise, I reserve liberty to all the parties to 
apply, when necessary. 

All costs of all parties to the suit in¬ 
cluding costs of all adjournments taxed as 
between attorney and client to come out of 
the estate of the testator. 

Attorneys for the Plaintiffs: Messrs. Kangi 
and Scyani. 

Attorneys for the Defendants: Messrs. 
Nadirshaw and Darashaw; Payne Co.; 
Pestonjif Rustomji, Kolah & Co. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 51 of 1911. 

October 2, 1912. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

POHUMAL RUPOMAL— Appellant 

versus 

NAROOMAL WATUMAL— Respondent. 

Hindu, Law-‘Marriage e.opcn^ies of a co-parcener — 
Marriage a samskar— Expenses — !icccssitg. 

According to the Hindu Law marriage is a saoiskar 
and honco tho marriage of every co-parcenor is a 
family necessity. 'J’ho texts referring to the mar¬ 
riage of brothers should be construed as illustrative 
of the general rule and not as excluding other co¬ 
parceners. 

Jairam v. Nathu, Shamji, 31 B. 54; 8 Bom. L. 
R. 032, is to be regarded as overruled by Sun- 
drahai v. SLivnarayan, 32 B. 81; 9 Bom. L. K. 13GC; 
8 M. L. T. 44; ifahadeva Pandia v. Rama Narayan, 
13 M. L. J. 75; Devalapalli Kamestoara Sa'itri v. 
Potai'arapii Veeracharlu, 8 Ind. Cas. l95; 20 M. L. J. 
855;9M. L. T. 20; 34 M. 422, Bhagiraihi v. Jokhu 
Ram Upadia, 6 lud. Cas. 405; 7 A. L. J. 007; 32 A. 075, 
referred to. 

Appeal from the decision of the Ad¬ 
ditional Judicial Commissioner of Sind. 

Mr. Hirdaram Mewaram, for the Appel¬ 
lant. 


Mr. Rupchand Dillaram, for tlie Respond- 
enl. 

JUDGMENT.—^Tiie parties belonged to a 
joint family related thus: — 


WATU.MAL, 


r 


Xaroomal. 


"I 

Rupomal=Tillibai, 


Pohumal. 


Watumal died in 1903 and Rupomal had 
pre-deceased him. Plaintiff Narumal sued 
Ilia nephew Pohumal for partition. He 
alleged that there was a previous partition 
in 1907 in which all the moveable pro¬ 
perty bad been divided and that tlie 
family house alone was excluded from tliat 
partition. He prayed for partition of the 
family house alone and further prayed that 
if the partial partition of 1907 was not 
proved a decree for partition of all the 
property should be made. Defendant Pohu¬ 
mal denied the partition in 1907, claimed 
that defendant’s earnings as a weighraau 
were joint family property and also that 
the family house had been mortgaged by 
his mother and guardian TilUbai in 1910 
for Rs. 1,300 to defray the expenses of 
his marriage and that that mortgage was 

binding on the plaintiff. 

The lower Court held that the partition 
in 1907 was not proved: that plaintiff’s earn¬ 
ings as a weighmau were his self-acquisi¬ 
tion ; and that the mortgage of 1910 was 

not binding on the plaintiff. 

The defendant appeals raising two points 
(1) as to the earnings of the plaintiff as a 
weighmau and (2) as to the mortgage for 

The first point has not been pressed and 
we agree with the finding of the lower 
Court, that these earnings were plaintiff’s 

self-acquisitions. 


The second point, however, raises question 
nf Hinda Law. The lower Court held follow- 
iug the case of Jairam v. Nathu Shamji (1) 
that brother’s eons are not entitled to have the 
evnenses of their marriage ceremonies 
reserved at a partition between their father 
and nncles. The decision is based on the 
opinion of the Pandit repor ed at page 2:C of 
<?irance’8 Hindu Law. The verse from the 
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Mitakshara which the Pandit appears to have 
followed is Chapter I, section VI [, Clause 
4:— By brethren who make a partition 
after the decease of their father, the 
uninitiated brothers should be initiated at 
the charge of the whole estate ” The 
Pandit seems to have supposed that 
because there was no express mention here 
of brother’s sons it followed that the expenses 
of their initiation could not be charged to 
the family estate. I see no reason for 
putting this restricted interpretation upon 
the text or for regarding it as exhaustive. 
Mr. Rupchand suggests that the principle 
of equality should be followed and that the 
brother's sons should not receive their marriage 
expenses for their fatlier liad already received 
his. This principle, however, offends against 
the doctrine of non-accountability in respect 
of past dealings. The marriage expenses of 
(he brother are for the beoeht of the 

whole co-parcenary and are not to be treated 

as a debit to that brother’s share, when as¬ 
certained, The corresponding texts of Narada 
and \njnavalkya (see Colebrook, pages 296 
and 298), lay down that it is the duty of 
initiated brothers to perform the ceremonies 
for uninitiated brothers at the charge of the 
paternal estate. If a similarly narrow con¬ 
struction were given to these texts it would 
lead to this anomalous result that where all 
the brothers were uninitiated the expenses 

could not properly be incurred at the charge 

of the joint estate. 

It is now settled law that marriage is a 
samskar and that it is the last of the 
ceremonies of initiation. The Bombay High 
Court decided this in the case of Sundrabai 
V. Shivnarayan (2) and the Madras High 
Court has beeii converted to the same view; 
see DevulapalU Kameswara Sastry v. Pola- 
varapu Veeracharlu (3). If marriage 
is a samskar the marriage of every 
CO- parcener is a family necessity and the 
texts that refer to brothers should be con- 
strued as illustrative of the general rule and 
not as excluding other co-parceners. For if 
it is the religious duty of each and every co¬ 
parcener who enters the life of a grihasthi or 
ht^Qse-holder to get married then it is the 
duty of the manager of the family to make 

(2) 32 B. 81; 9 Bom. L. R. 1366; 3 II. L. T. 44 

Tif m ^ ^55; 9 

AX* ii« X* aQ* 


provision for every such marriage and the 
legitimate expenses of such marriages would 
be a family necessity justifying an aliena¬ 
tion of the joint property. Any other con¬ 
clusion would lead to this curious result that 
in a co-parcenary like the present of an 
uncle and a nephew the nephew could not 
do, that which the Hindu Tjaw enjoins 

him to do, without breaking up the joint 
family. 

Two recent oases support this conclu¬ 
sion. The first is Makadeva Pandta 
V. Rama Narayan (4) which is refer¬ 
red to in DevulapalU Kameshar Saslry v. 
Palavarnpur Veeracharlu (3) as a case in which 
on partition between uncle and nephews the 
cost of the marriages of two nephews was 
deducted as a legitimate charge on the family 
funds. The other case is that of Bkagirathi 
V. Jokhu Ram Dpidia (5) where a mortgage 
hy an uncle and nephew to defray the 
expense.s of a second marriage by the nephew 
was held to be a legitimate charge on the 
joint estate and binding on the nephew’s son. 
We regard the case of Jairam v. Nathu Shamji 
(1) as overruled by the case of Sundrabai v. 
Shivnnarayanai2) and have no difficulty in 
coming to the conclusion that plaintiff was 
bound to make provision for the marriage of 
the defendant Pohumal, 

Mr.^ Rupohand contends that there was a 
partition of interest m 1907 which included 
the family house, but this was not the case 
made in paragraph J^of hip plaint and we agree 
with findiog of the lower Coart that there 
has been no prior partition. 

We. therefore, refer to the lower Court the 
following issue for trial. 

1. What, were the legitimate expenses in¬ 
curred on the marriage of the defendant, 
-TODDmaL 

plaintiff to raise 
the 6th issue framed by the lower Court 
with reference to the sum of Rs. 420. 

Finding and evidence on these issues to be 
certified within two months. 


(4) 

(5) 


^ Suit remanded. 

13 al, L. J* 75. 

6 Ind. Caa. 465; 32 A. 576; 7 A. L. J. 667. 
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PUNJAB CHIEF COURT. 

First Civil Appeal No. 684 of 1909. 

November 2S, 1912. 

Present: —Mr. Justice Kensington and 
Mr. Justice Shah Din. 

SardarABDUL HAMID KHAN and others 
—Dependants—Appellants 

versus 

Musammat MEHR JAN or MARJAN— 
Plaintiff—Respondent. 

Muhammadan Lato — hii'alid marriage—Right of 
maintenance of wife after death of huahand. 

Under Mubamuiiulau Law, an invalid marriage 
does not entitle the wife to be inaintaiued out of the 
estate of her deceased husband. 

First appeal from the decree of tlie Dis¬ 
trict Judge, Rawalpindi, dated the 15th 
March 1909, decreeing plaintitl’s claim. 

The Hon’ble Mr. Miihaniynud Shafi^ K. B., for 
the Petitioner. 

Bhagat Qobind Das^ for the Respondeat. 

JUDGMENT.—This is a 6rst appeal from 
the decree passed by the District Judge of 
Rawalpindi in a suit brouglit by tlie plaint¬ 
iff-respondent, Musammat Mehr Jan, 
against the defendants-appellauts, Sardar 
Abdul Hamid Khan and other.s, for a 
declaration that out of Rs. 4,00,000 left by 
the late Sardar Muhammad Ibrahim Khan, 
the plaintiff was entitled to receive 
Rs. 12,500 or, in the alternative, to receive 
suitable maintenance out of the estate of 
the deceased. The plaintiff alleged that 
she had been lawfully mairied to Sardar 
Muhammad Ibrahim Khan, that, as his widow, 
she was entitled to share in tlie estate of 
the deceased according to Muhammadan 
Law, that the defendants, who were the 
other heirs of the late Sardar, had denied 
her right to share in hia estate; and that, 
in the event of its being held that siie was 
not entitled to claim a share in the estate, 
she was entitled to maintenance. Upon tliese 
allegations she prayed for the reliefs sot 
out above. The defendants pleaded tliat 
the plaintiff was not the lawfully married 
wife of Sardar Mnhamraad Ibrahim Khan 
and that, therefore, she was not entitled to 
claim any share in his estate or to receive 
any maintenance out of it. Upon these plead¬ 
ings the District Judge framed the follow¬ 
ing issues:— 

(1). Is plaintiff the lawfully married 
wife of Sardar Muhammad Ibrahim Khan? 


(2) . If so, to what share of his property 
is she entitled? 

(3) . To what relief is she entitled? 

Upon these issiie.s the learned Judge held 
that the plaintiff was not the lawfully 
married wife of the late Sardar, inasmuch 
as he had four wives living at the time 
when he married the plaintiff, and that, 
therefore, she was not entitled to any share 
in the pioperty left by him, bat he was of 
opinion that since the plaintiff’s marriage 
with the Sardar was only invalid and not 
void {^I^hurshniti Jan v. Abdul Hamid Khan 
(1)] she had a riglit to bo maintained 
out of the estate left by him. The 
learned Judge, therefore, passed a decree to 
the effect that until such time as she 
re-marries, maintenance at tlie rate of Rs. 20 
per mensem be paid to the plaintiff out of 
the interest accruing on the sum of 
Rs. 12,000, which had been set apart for 
the purposes of the present suit out of 
the Sardar’s estate and which was then in 
deposib with the Bank of Bengal. Payments 
of tlie monthly allowance were to com¬ 
mence from the date of the decree. From 
this decree the defendants have appealed 
to this Court, and on their behalf it has 
been contended by Mr. Muhammad Shall 
that, upon the findings of tlie District 
Judge, tliat the plaintiff was not the law¬ 
fully married wife of the late Sardar and, 
therefore, not entitled to claim a share in 
his estate, she had no right co any main¬ 
tenance out of it. The finding of the Dis¬ 
trict Judge as to the plaintiff having been 
married to the Saidar at a time when his 
four lawfully married wives were still alive 
is not challenged by the respondent’s Pleader 
and it could not well be cliallenged, con¬ 
sidering that it is based upon the evidence 
of her own father, Muhammad Akram Khan, 
who was examined by the defendarits as 
their witness; and it al.so accords with the 
statement of facts relating to the marriages 
of the late Sardar as given iu Khurshail 
Jan V. Abdul Hamid Khan (1), which was 
a case relating to the same family. The 
respondent’s Pleader has, however, urged that 
the mere fact that his client could nob be 
regarded as the lawfully married wife of 
the Sardar does not disentitle her, under 

(1) 6 P. R- 1903. 
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Muhammadan Law, to receive maintenance 
out of his estate, and that the rate of 
maintenance fixed by the District Judge is 
a reasonable one. No clear provision of 
Muhammadan Law has been brought to 
our notice by the respondent’s Pleader in 
support of the first branch of his contention, 
but he relies upon the analogy of the rule of 
Muhammadan Law under which, even in 
the case of an invalid marriage, the wife can 
claim the full amount of stipulated dower 
from her husband. To this the appellants’ 
Counsel replies that the rule in question 
assuming that it helps the other side by way 
of analogy, is applicable only to a case where 
the dower is claimed against the husband in 
hia life-time, and not to a claim against his 
heirs in possession of his estate, and the 
learned Counsel urges that, under no circum- 
stances, can the present respondent, whose 
marriage with the late Sardar has been held 
to have been invalid, claim maintenance out 

of his estate, now that he is dead, against his 
heirs, the appellants. He contends that 
whenever maintenance is allowed to a 
Muhammadan wife in the respondent’s 
position (assuming that the fifth or sixth 
wife of a Muhammadan husband is entitled 
to maintenance), it is allowed only in his 
hfe-time and is claimable against himself 
but that, as soon as he dies, his estate 
passes by right of inheritance to his heirs 
who thereupon become its exclusive owners 
and as against them such wife, who cannot 
after the death of her husband, be regarded as 
his widow for purposes of Muhammadan Law 
has not even the semblance of a right to be* 
maintained out of the estate left by him. The 

. ft , j to quote any 

authority out of the text books ou Muham¬ 
madan Law in support of his position and 
we have not been able ourselves to discover 
any such authority. We are, therefore, con- 
strained to hold that the District Judge was 
not justified in dfcreeiog maintenance in 
favourof the respondent out of the estate of 
the late Sardar Muhammad Ibrahim Khan. 

We accordingly accept this appeal, and 
setting aside the decree of the District Judge 
we dismiss the plaintiff’s suit. As the plaint¬ 
iff undoubtedly went through the form of 
marriage with the late Sardar and lived with 

him as hie wife, she was, in our opinion, en- 
titled to consideration at the hands of his heirs 


the defendants, and on equitable grounds she 
was justified in asking to be maintained out 
of his estate. She has failed in Court 
because her claim could not be substantiated 
upon strictly legal grounds, bat we think that 
it would be unjust to burden her with the 
costs of the defendants. We, therefore, direct 
that the parties bear their own costs 

throughout. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 14 op 1912. 

October 3, 1912. 

Present’. — Pratt, J. 0., and 
Mr. Fawcett, A. J. C. 

Akhund ABDUL WAHID walad 
Akhuni MUHAMMAD USMAN— 

Appellant 

versus 

The manager, ENCUMBERED 
ESTATES I'l SIND— Respondent. 

Cm'H Procedure Code (Act V of 1908), s. 80—Suit/or 
injunction Cauae of action already arisen—Courts in 
India not to invoke equitable jurisdiction oj Chancery 
Court to override Indian statute^. 

Section 80 of the Code of Civil Procedure, 1908, 
applies to a suit for nn injunction where the 
cause of action for the injunction is an act detrimental 
to the plaintiff’s interests and already dono by the 
public officer. 

Fundumal v. Mahomed Sharif, 4 Ind. Cas. 1156; 
3 S. L. R. 175, distinguished and doubted. 

V. The Manager, Sadar Court First Appeal 
No. 38 of 1903, referred to. 

tlotcer V. Local Board of Low Leyton, o Ch. D. 347; 
46 L. J. Oh. 621; 36 L. T. 760; 25 W. R. 545; ColU v. 
Home and Colonial Stores, (1904) App. Cas. 179, 73 L. 
J. Ch. 484; 90 L. T.637; 53 W. R. 30; 20 T. L. R. 473, 
referred to. 

Courts in India cannot invoke the equitable juris¬ 
diction of the Court of Chancery to override the la^ 
as enacted in the Act of the Indian Le^^islature* 

Appeal against the order of the Distrfcfc 
Judge, Hyderabad. 

Mr. Mothradas Ramchand, for the Appel¬ 
lant. 

Mr. E. Raymond^ for the Respondent. 

JUDGMENT. 

Pratt, J. C.—This is an appeal against 
an order made by the District Judge. 
Hyderabad, rejecting the plaint filed 
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by the appellant. The order of rejection is 
appealable as a decree—see section 2. The. 
reason for rejection was that tlie suit was 
barred for want of notice under section 80. 
The suit was for an iujunctioii to restrain 
the Manager, Encumbered Estates in Sind, 
from selling the property of the plaintitf 
which he had attached. 

It is contended that the suit bsing for an 
injunction to restrain a future act 
does not fall within the terms of section 80. 

Section 80 is as follows : — 

“No suit shall be instituted against a public 
officer in respect of any act purporting to bo 
done by sucli public officer in liis oflicial 
capacity until the expiration of two mouths 
next after notice iu writing, etc.” 

It is said that the words “act purporting 
to be done by such public officer in his official 
capacity” refer to past and not to future acta. 
If the matter were res lyitegru I should have 
no difficulty in deciding that they do refer to 
future acts. If the words wore limited to 
past acts it would have been easy to express 
that limitation by such words as purporting 
to have been done” as for instance, in section 
167 of the Bombay District .Municipal Act, 
1901, I think it quite clear that the clause 
“purporting to be done by such public officer 
in his official capacity” is merely an adjec¬ 
tival clause qualifying the substantive word 
“act." The section refers to oflicial acts 
without any reference to the time when the 
act was or is or is expected to be performed. 
The act may bs past, present or future, 
but the only qualification imp>3eil by the 
section is that it is one committed or likely 
to be committed in the execution or intended 
execution of some public duty. 

But iu Fundumal v. Mahomel Sh'irif (1) it 
was held that the section did not apply to 
suits for au injunction to re.strain a future 
act. However tliis was qualified by a condi¬ 
tion derived from the case of Asind-ts v. The 
Manager (2) tliat the section did apply when 
the cause of action for the injunction was an 
act detrimental to the plaintiff's iiiterests and 
already done by the public officer. I do not 
think it necessary to refer fo a Full Bench 
the question whether Fumluni'il v. Muho'ned 
Sharif (1) was correctly decided for even 
applying the law as there deolareJ notice is 


(1) 4Ind. Cas. 115G; 3 S. L. U. 175. 

(2) Sadar Court First Appeal No, 38 of 1933. 


necessary for the property had been attach¬ 
ed by tlie Manager prior to the institution of 
the suit. 

It is next argued on the authority of Flower 
V. Loc il Board of Low Leyton (3) that the 
section does iio( apply to suits for an injunc¬ 
tion for otherwise irreparable injury might 
be done before the Court can intervene. 


In Flower v. Local Boaid of Low Leyton 

(3) a similar provision in the Public Health 
Act, 38 and 39 Viet., c. 55, was held inap¬ 
plicable to suits for an injunction. The judg» 
ment in that case proceeded on tlie ground tliafc 
a Court of Chancery would not have held that 
its jurisdiction to grant equitable relief was 
limited by the section. But the fallacy of 
this argument has been exposed in the 
case of Oolls v. Home and Colonial Stores 

U). 

The Courts of Chancery exercised an 
exclusive as well as a concurrent juiisdic- 
tiou. It enforced moral as well as legal 
duties and created new rights and remedies. 
Tlie jurisdiction was crystallised during 
the Chancellorship of Lord Eldon and the 
creatioEi of new rights and new remedies then 
ceased. Nevertheless in tlie concurrent juris¬ 
diction the Court of Chancery instead of ap- 
plyingitseqaitabledoctiine.suuly to the remedy 

continued to apply them to the rights claimed. 
In this way it inadvertently altered the 
nature of the legal rights. This process was 
put a stop to by the Hm.se of Lords in 

Colls Y. Home and Colonial Stoies (4). There 

the Cliancery Court had granted au injunc¬ 
tion to restrain a builJing which would deprive 
plaintiff of some of the light he had been 
enjoying, but yet would not interfere with 
his common law right to such light as 
was necessary to make his house habit¬ 
able. The Court of Chancery had thus 
indirectly enlarged the plaintiffs common 
law light. The House of Lords overruled a 
multitude of deci-sions of Chancery Judges 
and held that the equitable remedy must be 
limited to the legal light. Lord .Macnaughten 
said- “Courts of Equity had no original junsdic- 
tion in the matter. Their province was 
simply to grant an injunction in aid of the 


(3) (1877) 5 Ch. D. 347; 4G L. J. Ch. G21; 

73 L. J. Ch. 484; 90 
87- 53 W. R. 30; 20 T. L. R. 475. 


30 L. 
L. T. 
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right whero th©r 0 was dangor of irropar- 
able mischief, or where an injunction was 
required to prevent multiplicity of actions.’* 
Now in .F/ouier v. Local Board of Low Leyton 
(3) an injunction was granted where plaintiff 
had under the Statute no right of action and 
thus the equitable jurisdiction of the remedy 
was inadvertently used to enlarge the legal 
right_on which that remedy was claimed. 
This is the very abuse condemned in the judg. 
ment of the House of Lords in Colls v. FJome 
and Colonial Stores (4). 

Flower V. Local Foard of Low Leuloo (:?) 
IS, therefore, no longer good Ian ; and it is 
perhaps necessary to add that Uo.irts in India 
cannot invoke the equitable jarisdicfcion of the 
Court of Chancery to override the law as 
enacted in the Acta of the Indian Legislature. 

I would, therefore, confirm the order of the 
lower Court and dismiss the appeal with costs. 

Fawcett, A. J. 0. — I concur: but, for tlie 
reasons given in ray judgment in Suit No. 
252 of 1912. I think it would make no differ¬ 
ence even if section 80 had contained the 
words purporting to have been done” in.stead 
of purporting to be done.” I also think that 
apart from the fl^w punted out by the leirned 
Judicial Commissioner in the reasoning on 
which the decision in Fioivers cise (3) ig 
based, that decision c.innot be properly followed 
ID construing the provisions ofan Indian Enact¬ 
ment like this section. Gf. Secretary of State 
V. Oajanan Krishna Mavlankar (5) and see the 
contmry construction now pat on section 1 of 

• Protection Act, 1893. 

in Fielden (Fielding) v. Morley Corporation (6) 

and other cases cited in my judgment above 
referred to. 

I also agree that this case is distingoish- 
able from F«ni«naZ V. Mahomed Sharif (i) 

even accepting the view taken in that case. 

Appeal dismissed. 


(5) 10 Ind. Cas. 639; 35 B. 362: 13 Bom. 

(6) (1899) 1 Ch. D. 1: 67 L. J. Ch. 611; 
231; 47 W, R. 295; U T. L. R. 566. 


L. R. 273- 
79 L. T- 


CALCUTTA HTaH COURT. 
Second Civil Appeal No. 2338 op 1909. 

May 3, 1912. 

Present :—Jnstice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 

Bahu RAM BAHADUR— Dependant— 

Appellant 

versus 

Bahii DASURI RAM— Plaintipp — 

Respondent. 

Cour^ of TTarrfs f/Xo/1879), sa. 10 A, 10 B — 

Document not produced before Court of Wards not to 
he admissible in evidence subsequently—Claim not des¬ 
troyed ~ Promissory.note inadmissible in evidence- 
Claxmfoundedonoriginalconsideration may beenforced - 

Interest, claim for, under inadmissible promissory.note, 
not enforceable—Damages in Iteu of interest may be 
awarded by Court. 

If a document in the possession of a creditor is 
not produced by him as required by sub-section (1) of 
section lOB of the Court of Wards Act, 1879, thou 
under sub-section (3) of the section, it is not admlssh 
ble m evidence as against the ward. But it does not 
follow tliat the effect of such omission on the part of 
the creditor is to destroy his rights or claim under 
the document. 

Where a promissory.noto is not admissible in ovi- 

denco under the law, the true question to be consider- 
ed is, whether the note has been taken in discharge 
of the claim or whether it is merely taken on acooiiit 
of the debt; in other words, if the claim is foim lod 
on the original consideration, it can bo enforced, 
provided that the original consideration has not 
merged in the promissory-noto. The loan itself 
implies a promise to re-pay, and if the promissory- 
note be treated merely as evidence of the loan al¬ 
though such evidence may bo excluded by operation 
of law, there is no good reason why the plaintiff 
should not bo permitted to sue on the original con¬ 
sideration. 

Chenbasapa v. Lakshman Ramchandra, 18 B. 369; 
Akbar v. Sheikh Khan, 7 C. 256; 8 C. L. R. 53*^*, 

Krishjxaji Xarayan V. lUijmal Manikchand, B. 3)0 

at p. 361; 2 Bom L. R. 25; Pramatha WafA Sandal v. 
Dwarka Nath Dey, 2Z C. 851 and Banarsi Prasad v. 
Fazal Ahmad, 23 A. 298; A. W. N. (1906) 9; 3 A. L. J. 
25, relied upon. 

Where a promissory-note is inadmissible in evidence, 
oral evidence is not admissible under section 91 of 
the Evidence Act, to prove the terms of the contract 
for the payment of interest and, therefore, the claim 
for interest under the document cannot be sustTined, 
but the Court may allow damages in lieu of interest. 

Mohamaya Prosad Singh v Ram Khelawan Singh, 

15 Ind. Cas. 911: 15 C. L. J. 684, followed. 


Appeal from the decree of the District 
Judge of Bhagalpore, dated Jnly 17th, 1909, 
confirming that of the First Sab Judge of 
Monghyr dated February 12th, 1909. 


Babn Ram Charan Mitra^ Senior Govern¬ 
ment Pleader, for the Appellant. 

Maulvi S. M. Tahir^ for the Respondent. 
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JUDGMENT.—This is au appeal on 

behalf of the defendant in au action for 
recovery of money. On the 19th September 
1906, the defendant borrowed from the 
plaintiff Rs. 1,100 and agreed to pay interest 
at the rate of two per cent, per mensem. On 
the same date, he gave a promissory-note duly 
stamped. In 1907 the Court of Wards 
assumed charge of the estate of the defend¬ 
ant, and a notihcation was issued by which 
the creditors of the estate were invited to 
prefer their claims and to produce evidence 
in support thereof. The plaintiff preferred 
his claim, but he did not produce the 
promissory-note before the Collector. On 
the 4th May 1908, he commenced this 
action for recovery of the sum advanced with 
interest thereon at tlie contract rate. The 
defendant in substance denied the loan. Ihe 
Courts below have found upon the evidence 
that the loan has been proved and have 
accordingly made a decree in favour of tlie 
plaintiff. On behalf of the defendant, the 
decree of the District Judge has been assailed 
on two grounds, namely, firsts that in view 
of the provisions of section lOB of the Court 
of Wards Act of 1879, the promissory-note 
was not admissible in evidence, nor was oral 
evidence admissible in projf of the claim; 
and, secondly, ill view of ths provisions 
of section 91 of the Indian Evidence Ac^, 
oral evidence was not admissible in proof of 
the agreement to pay interest. 

lu support of the first contention, reliance 
has been placed upon the cases of An^nr 
Ohunder Roy v, Madhnb Chiinder Ghose (1) 
Prosunno Ncth Lahiree v. Tripoora ^^oondaree 
Bahee (2); Sheikh Akbarv. Sheikh Khan (3) 
Valiappa v. Mahomed Khasirn (4) and Pothi 
Reddi V. Velayu^asivan (6) reference has also 
been made to the cases of Oolap Ghand 
Maruyaree v. Thakuruni Uohokoom Kooiree (6) 
Pramatha Nath Sandil v. Dwarka Nath Dey 

(7). Banarsi Prasad v. Fazal Ahmad (8) and 
Krishnaji Narayan v. Rajmal Manikchand (9) 
with a view to distinguish them, as they 

(1) 21 W. U. 1. 

(2) 24 W. B 89. 

(3) 7 C. 250; 8 0. L. R. 533. 

(4) 6 M. 166. 

(6) 10 11. 94. 

(6) 3 0. 314. 

(7) 23 0. 851. . r T 

(8) 23 A. 293; A. \V. N. UW 9;3 A. L. J. ^5. 

(9) 24 B. 360 at p. 301; 2 Bom. L. R. 2o. 


appear at first sight to negative the argument 
of the appellant. In our opinion the first 
ground urged by the appellant cannot prevail. 

Section lOB of the Court of Wards Act 
of 1879 providts that every creditor sub¬ 
mitting his claim in compliance with the 
provisions of section lOA, subsection (1), 
shall furuish, along with the written stat.e- 
ment of claim, full particulars, and shall, 
within such time as the Court may appoint, 
produce all documents wliich are in hi.s 
possession, power or control (including 
entries in books of account) on wliioh 
be relies to support his claim, together 
witli a true copy of every sucii documsiit. 
If any document, wliich, to the knowleiga 
of the creditor is in his p)SS6Ssion, power or 
control, is not produced by him as required 
by sab soctio.i (1), rhe document sliill 
not be admissible against the ward, whether 
during tlie contiuuancs of the management or 
afbervvards, in any suit brought by the 
creditor or by any person olaiming undsr 
him ill respect of such claim. It is clear, 
therefore, fro.n sub-section (3) of section 
lOB, that if a document in the possession of 
(he creditor is not producsd by him as re¬ 
quired by sub-section (1), the document is 
not admissible in evidence as against the 
ward. It does not follosv, however, that 
the effect of such omission on the part of 
the creditor is to destroy his rights. In 
fact the provisions of section 10A make it 
reasonably plain that the right itself is not 
affected by the omission. Sub section (2) of 
section lOA provides that if a claim is not 
preferred as provided in Bub-seclion (Ij, 
notwithstanding any la.v or contract, decree or 
award to the contrary, it shall cease to 
carry interest fiom the date of the expiry 
of the period svithin which the claim was 
to ba preferred. The orais.siou to prefer a 
claim doei not, consequently, operate to 
destroy the claim, it would thus be wholly 
unreasonable to hold that (he omission to 
produce evidence in support thereof operates 
to extinguish the claim. We must taka 
it, therefore, that, notwithstanding the 
provision of section lOB of the Court of Wards 
Act, 1879, the right of the plaintiff as creditor 
of the defendant remains unaffected. 

It has been argued, however, by the 
learned Government Pleader that as the pro¬ 
missory-note is the foundation of the claim, 
the effect of the exclusion of the promissory- 
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note from evidence is substantially to make 
the claim inoperative and unenforceable. 
But this view is not supported by the cases 
upon which reliance has been placed. It 
was laid down by Lord Kenyon in Farr v. 
Price (10) that plaintiff, having claimed 
upon a promissory-nofe which is invalid for 
want of a proper stamp, is not debarred 
from claiming upon any ground of action 
which he can prove without the aid of the 
note; in other words if the plaintiff could 
give other evidence of consideration paid 
by him to the defendant, he would not be 
concluded from recovering by the fact of the 
defendant having given an improper pro¬ 
missory-note for it. The same view was 
adopted in the case of WeUon v. Kennedy (11) 
where Lord Kenyon pointed out that it 
would be open to the plaintiff to sue on 
the original consideration and that if tho 
defendant alleged that there was a bar to 
the claim by reason of the promissory-nite 
being not properly stamped, such note would 
not be admissible in evidence, and so the 
plaintiff would be in a position to enforce 
his claim. A similar view was taken by 
Mansfield, C. J., in Brown v. Watts (12) and 
in the earlier decisions in Farr v. Price (10) 
and Tyte v. Jones (1.3). The same doctrine 
was recognised in Crowe v. Chy (14), Griffiths 
V. Oiven (15), Wain v. Bailey (16) and 
James v. William (17). But it is argued 
by the learned Government Pleader that the 
decisions of this Court in the cases of 
Ankur Chnvder Boy v, Madhuh Chunder Ohose 
(1), Prosuyino Nath Lahiree v. Tripoora Soon- 

daree Dahee C2), Av.a Sheikh Akhar v. Sheikh 

Khan (3), support his contention. It may 
be conceded that at first sight there does 
appear to be a conflict of judicial opinions 
upon this question; but upon a closer 
examination of the cases, it will appear 
that they may be reconciled if we recognise 
the principle that the true question in cases 
of this character is, whether the promissory. 

(10) (1800) 1 East 55; 5 K. R. 515; 102 Eng. Ren 22 
(U) (1794) 1 Espinasses Rep. 245. 

(12) (1803) 1 Taunt. 353; 9 R. R 793; 127 Ene- 
Rep. 870. 

(13) (1788) 1 East 5Sa; 102 Eng. Rep. 23n. 

(14) (1854* 9 E.X. 604; 2.3 L. J. E.v. 150; 18 Jnr 
654; 2 \y. R. 204; 96 R. R. 867; 23 L. T. (o. s ^ 33 

(15) (1844 H3M. &^V.58;2D.&L. 190; 13 L T 

Ei. 345; 67 R. R. 610. 

(16) (1839) 10 A- & E. 616; 50 R. R. 514- 2 P & D 

607; 113 Eng Rep. 234. ' 

(17) (1845) 13 M. & \Y. 828. 
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note has been taken in discharge of the olaim 
or whether it is merely taken on account of 
the debt, in other words, if the olaira is 
founded on the original consideration it can be 
enforced, provided that the original oonsidera. 
tion has not merged iu the bonder promissory. 

V, Lakshman Uamchandra 
USl. This in fact is the principle which was 
recognised by Sir Richard Garth in Sheikh 
Akl>,,r v. Sheikh Kh.n (.3), and by Sir Law- 
Fence Jenkins m Krishnaji Narayan y. Rajmal 

Mam.chanl (9). In the case before ns the 
claim IS snbatantially baaed on the original con- 

sideration When thepromisaory.note was given 

It did not furnish any additional security for 
the loan. The loan itself implied a promise 
o re-pay and if the promissory.note be treated 
merely as evidence of the loan, although such 
evidence may be excluded by operation of 
iaw, there is no good reason why the plaint- 
iff should not be permitted to sue on the 
original consideration. On the whole, there- 
fore, we are of opinion that upon the principle 
recognised in the oases of Pramatha Nath 
Sandal v. Bu-arka Nath Bey (7) and Banarsi 
Reread y. Fazal Ahmed (8), the claim of 
the plaintiff may be sustained. The first 
contention of the appellani; accordingly fails. 

In so far as the second contention is con- 
cerned, it must, m our opinion, prevail. The 
terms of the contract for payment of interest 
were reduced to writing. The written 
ms.rument has been excluded from evidence 
y reason of the provisions of section lOB 
of the Court of Wards Act, 1879. It is clear, 
herefore that under section 91 of the 
Indian Evidence Act, oral evidence was not 
admissible to prove the terms of the contract 
^r the payment of interest. The learned 
a '1 or the respondent has ingeniously 

nTeTi , instrument itself 

mast be held inadmissible, there is no proof 

that the terms of tho contract for payment 
of interest were reduced to writing. This 
argument is obviously fallacious. The written 
instrument may be looked at for the purpose 
of showing that the terms of the contract 
for payment of interest had been reduced 
to writing within the meaning of section 91 
of the Indian Evidence Act, or oral evi¬ 
dence may be given to show that the 
contract, as a matter of fact, was reduced to 
writing. We hold accordingly that the 
(IS) 18 B. 369. 
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claim for inteiest cannot be sustained. 
It is open to the Court however, to allow 
damages in lieu of interest [.Uo/t-.m'lya Frosad 

Singh v. Ram Khilawan Singh (19)]. 

The result is that this appeal is allowed 
in part and the decree of the District Judge 
modified. The plaintiff will have a decree 
for the principal sum together with damages 
in lieu of interest at the rate of sis per cent, 
per annum from the date of the loan to the 
date of realization. As regards the costs of 
the suit in the Court below, the order made 
by that Court will stand, there will be no 

costs in this appeal. 

Appeal allowed partly. 
(19) 15 Ind. Caa. 911; 15 C. L. J. G34. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 1G of 19*2. 

October ‘25, 1912. 

Fresent'. — Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

THADOMAL BEGRAJ and otbers— 

Appellants 

versus 

JESUMAL BEHARIMAL-Respondent. 

EaBement-LujM ami a„—Easement of a,r mare 
Important-Clomng of veataatorrofeffuine 
vealihlion-Serious inJurg-Lamages-U here to be 

“"whoro by the closing of certain ventilators in a 
house, a through .Iraft for tho 

ventilation is not left, tho ...jury .s so s ..ons 
that tho house will not bo ns substant.ally useful as a 

residence as it was before. . **1 , fi,n 

In India tho right to air is more important than the 

"^DamngfilhouUl bo awarded where tho injury is not 
BO serious that tho property might not still i^'n-uu 
tho plaintiff’s and be as substantially useful to him as 

’’“j/ollnnrf V. Worley. (1S8D 2fi O'- D, 678; 54 
L. J. Ch. 2G8; 60 L. T. 526; 32 W. K- *^9 
J. P. 7; fi'adarb/mi y.Rahimhhai, 13 B. G74, relied upon- 

Appeal from the decision of the Joint 

Judge, Sukkur-Larkana. 

Mr. Dipchand T. Ojha, for the Appellante. 
Mr. Isarsing Eazarising, for the Respondent. 

JUDGMENT.—The only question raised 
in this appeal is whether damages or an 
injunction is the appropriate re , 

respect of the closing of the 
jaras or ventilators by the defendan . 
depends upon whether pecuniary compensa 


tion would be an adequate relief. Tins is 
always a difficult question to determine, but 

the lule laid dowu in Holland v. WorFy (1) 
and adopted by the Bombay High Court in 
Kndarbhai v. Rahimbhai (2) .seems to ii.s to 
be a useful guide, that is "that damages 
should be given where the injury is not so 
serious that the property might not still 
remain the plaintiff’s and be as substantially 
useful to himas befoie.” Mr. Dipchand has 
laid great sties.s on tlie fact that the rooms 
from which the jaras open are used chiefiy as 
store rooms and tliat the liglit coining from 
the jaras i.s intercepted by a siielf. He 
argues that a.s the rooms are always in semi- 
darkne.^s tliis diminution of the light will 
not materially affect the comfort of the 
plaintiff or the utility of the rooms. The 
lower Appellate Court, however, has baaed 
its decision mainly on the question on 
ventilation. Plaintiff has a light to air as 
well as to light and in India the right to atr 
is of more importance tlian the right to 
light. Now the house has no doois or 
windows on the east or west. There is a 
door and verandah on tiie north and the 
only opening on the soutli.are the three mnr.«. 
It seems obvious, tlierefore. that if the tnree 
are closed there will he no through 
draft for the liouse and no effective 
ventilation. We think the absesce of 
ventilation wliicli the clo.sing of the jaras 
will lead to is an injury s) serious that the 
house will not he as substantially useful as a 
re.sitlence as it was before. 

We, therefore, confirm the decree of the 
lower’Court and dis.niss this appeal witii 

costs. 

Appeal dismiss-id. 


(1) (1884) 2G Ch. D. 578 at P- ^ Jj 54 
2GS; 50 L. T. 52G; 32 W. U. 7-49; 49 J. P. *■ 
(.2) 13 B. 67-4. 


Ij. j . C h . 
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G0KULDA8 V, VALIBAI. 

BOMBAY HIGH COURT. 

Original Civil Sdit No. 819 

OP 1912. 

February 21, 1913. 

Present: —Mr. Justice Beaman. 
GOKULDAS KARSANDAS— Plaintiff 

versus 

y ALIBAI —Defendant. 

Trusts Act (II oj 1882), 53, SS— Executor 

deson tort—Trustei? pjo-c/iasnjp a permanent tenancy 
in the estate—Purchase to he held for the benefit of the 
minor. 

An executor of tho estate of a minor entrusted tho 
maiiageinent of tho estate to V., who after the death 
of the executor continued tho management. Darin'> 
this period of management after the deatli of tho 
executor, V. l>ought the Fazendari tenancy of a tenant 
of tho estate: 

Held, that V. was an executor de son tort, and 
therefore, a trustee. By taking 07er a permanent lease 
for his own benefit and use on tho estate with which 
ho was intermeddling, ho camo within tho principle, 
if not the letter, of tho prohibition contained in sec.' 
tion 53 of the Trusts Act. 

Tho case equally fell under section 88 of tho Trusts 
Act, and the purchase by V. must be taken to hare 
been a purchase on account of, and for tho benefit of 
the minor. ’ 

Mr. Talyarkhan, (with him Mr. Inveraritv) 
for the Piaiutiff. 

Mr. Bahadurji, (with him Mr. ]Vadia), for 
the Defendant. 

JUDGMENT.—I have stopped the case at 
this point because I think it useless to waste 
further time and money in the collection and 
criticism of evidence upoa facts in dispute 
I am not going to take the case one inch 
beyond the admitted facts. On these I do 
not entertain the least doubt but that 
the necessary conclusion of law follows. 

Briefly, the material facts are that one 
Karsandas Liladhar died in 1902, having 

executed a Will, appointing as his executors 
his two elder sons. Ranchordas and Narotara 
and bequeathing his estate to his two minor 
children, Gokuldas and Daraodar, The family 
was attacked by plague and the eldest son 
Ranchordas. pre-deceased his father by a few 
hours. Next Karsandas died, aud very 
shortly afterwards his younger son Damodar 
Thus there remained one executor Narotam 
and the present plaintiff, to whom the 
deceased Karsandas Liladhar had left all his 
estate. Narotam came to Bombay after 
having entrusted the management of Karsan 
da8*8 Mahim properties (in which a small plot 


of land now in dispute is included) to Nathu 

y^Iji, a close friend and relative of the 

family. In 1903 Narotam died, and up to that 

time the minor, the plaintiff, Gokuldas, resided 

with Bai Premcorebai, widow of the deceased 

Ranchordas. In 1904 the plaintiff went 

to reside with Nathu Valji, ‘who was 

continuing the management of the Mahim 

e.state after the death of Narotam as 

before that event. In 1905 Nathu Valji 

bought the Fazendari tenancy of a tenant 

of the estate he was managing for the 

minor Gokuldas. It has been the plaint* 

ifl s contention that this purchase was 

made out of the e.state money and for the 

benefit of the estate ; aud if that were 

so, then there could be no question but 

that the plaintiff would be entitled to 
succeed. 

It is upon this point that the evidence 
was led and it was clear that if the case 
were allowed to proceed on these lines, 
a very great deal of evidence of a com¬ 
plicated kind would be accumulated. For 
the purposes of my decision I am quite 
willing to adopt the defendant’s counter¬ 
suggestion tiiat Nathu Valji bought the 
fazendari tenure, described in these pro¬ 
ceedings as house No. 294, out of his own 
money and for his own use. I still say that 
in these circumstances the case falls clearly 
within the scope and intention of section 
88 of our Trusts Act and also under the 
prohibition of section 53 of the Trusts 
Act. It is clear from the facts, which 
I have stated, that after the death of 
Narotam, Nathu Valji in continuing the 
management of Karsandas Liladhar’s estate 
was an executor de son tort. 

I have stopped the narrative at the 

point when this property was purchased, 

because what followed in 1906 appears 

to me to have no effect upon the essential 

ingredients of the legal question I am 
considering. 

In 1905, then, Nathu Valji, an executor 
de son tort, and, therefore, as held from 
ear y times in England, a trustee, or 
under obligations exactly analogous to those 
o a trustee [see the case of Mulvany v. 
illon (1)], took over a permanent lease 
or his own benefit and use on the estate 

(1) (1810) 1 Ball A B. 409 at p. 418j 12 E. R. 43. 
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with which he was intermeddling. There 
can, I think, be no qaestion that in such 
circamstances he is witliiu the principle, 
if not the letter, of the prohibition con¬ 
tained in section 53 of our Trusts Act. 
That section in terms is restricted to a 
trustee or a person who has just ceased 
to be a trustee ; and it may be argued 
that if construed strictly it ought to be 
confined to express trustees ; but the 
English Judges have, I think, always 
taken a more enlarged view of the prin¬ 
ciple. In the notes to Keech v. Samiford 

(2) will be found a case Mulhallen v. Marum 

(3) decided by Sugden, L. C., of which 
the facts are almost identical witli the 
facts here, and that eminent and learned 
Judge had no hesitation in setting aside 
the lease so obtained by the trustee for 
his own benefit. It appears to me equally 
plain that this falls under section 88 of 
the Trusts Act. Here the argument is 
not embarrassed by any dispute as to 
whether a literal or enlarged meaning 
should be given to the word “trustee,” 
for it is the defendant's own case tliat 
Nathu Valji was an agent for all purposes 
of managing this Mahim portion of the 
estate, and seotion 88 expressly includes 
agents. 

Then, it is to be seen whether in 
purchasing this Pazendari lease for him¬ 
self, Nathu Vaiji’s interests were in conflict 
with the interests of the estate he was 
bound to protect, and, if so, whether 
preferring his own interests to those of 
the estate he obtained an inequitable ad¬ 
vantage. There can be no question but 
that he has obtained an advantage. Bat¬ 
ing the disputed point whether Rs. 75 
of the nominal consideration of Rs. 125 
paid for this Pazendari lease was really 
made up of rents due to the estate, and 
admitting that Nathu Valji paid the whole 
consideration ot Rs. 125 to the widow 
of Benjamin De Souza, it is clear from 
further admitted facts that have been 
stated in argument here that the property 
to-day is worth considerably more than 
Rs. 125. Now the defendant, Valibai, is 
about to sell it to a Muhammadan for Rs. 800. 

^^(2) (1726) 2 White & Tudor (7th Edn.) G93 at p. 

(3) (1843) 3 Dr. & W. 317. 


There can, tlierefore, bo but one answer 
to tlie questioji whether Nathu V’alji 
obtained an a<lvantage. Did he, then, 
obtain it in circumstances in which his 
own intere.sts were in direct conflict with 
the interests of the estate ? The first 
part of the section would only apply were 
the Court to find facts alleged by the 
plaintiff, namely, that Nathu was able to 
bring pressure to bear upon the Pazendari 
tenant by reason of tliat tenant liaving 
fallen in arrears of rent to the estate ; and 
I am not making anything of that con¬ 
sideration, but the principle of the second 
part of the section seems to me to apply to 
the admitted facta here too clearly to allow 
of any serious argument to the contrary. 
The buying in of this permanent lease 
out of an estate, which is what Nathu 
Valji did for liimself, must in almost every 
case be of extreme advantage to the estate. 
It is not as though tliis lease were upon 
a property elsewhere. It is upon a small 
plot of some two liuudred and twec.ty 
square yards in the very heart of the 
Mahim Oart, and it was manifestly desirable if 
it could be done to buy out the Pazendari 
tenant and so get rid of this permanent lease 
which yielded no more than Rs. 12 for the 
estate. Had the estate purchased it, as it 
ought to liave done, it would have been 
disencumbered of this continuing liindrance 
in the very centr-e of it, which, of course, 
prevents the owner dealing witli so much of 
his property as he might wish, and in the 
present circumstances to his own best 
advantage. What has actually happened is 
that owing to the purcliase by the agent for 
himself, his widow is now offering the tenancy 
for sale at Rs. 800 to a Muhammadan, who 
will thus, if allowed to purchase, become a 
permanent tenant and a very disagreeable 
one from the plaintiff’s point of view, in the 
very heart of his property. Having regard 
to such considerations, it appears to me 
altogether indisputable that the manager of 
an estate like this, in which are to be found 
these old Pazendari tenants, ought to have 
known, and did know, that it was primarily 
in the interests of the estate and for the 
benefit of the estate to buy in whenever 
possible these old permanent tenancies. So 
that in purchasing one for himself be must bo 
presumed, I think, to have taken advantage 
of bis position and knowledge as temporary 
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manager to put hig own interegts in direct 
conflict with the interests of the estate and 
thereafter to Lave neglected the interests of 
the estate and preferred his own. If this 
view is correct, and 1 have no donbt that it 
is, then the principle laid down in section 83 
of the Trusts Act must apply and the 
purchase by Nathu Valji in 1905 must be 
taken to have been a purchase on account of, 
and for the benefit of, ihe minor. Assuming 
as I have done for the purposes of this 
argument tliat the full purchase-money was 
paid by Nathu Valji out of his own pocke^ 
the plaintiff would, no doubt, be liable to pay 
that sum to the defendant, Nathu Valji’s 
widow. It is not w’orth-while in these 
circurastances to take evidence and decide 
what in fact was paid, and whether that 
money was paid by Nathu Valji himself or 
out of the funds of the estate, for the plaintiff, 
in order to cut the matter short and without 
any prejudice to his contentions to the 
contrary, is quite willing to reimburse the 
defendant, Valibai, the Rs. 125, which the 
defendant alleges was paid by Nathu Valji 
out of his own funds as the price of this 
property. It is to be clearly understood that 
in making this offer, the plaintiff does not 
abandon any of his contentions, and it is 
only because the sum is so inconsiderable 
and the matter, in my opinion, ought to be 
cut short that I make the re-payment of this 
money a term of the decree. 

On the other hand, the defendant must 
clearly account to the plaintiff for actual rents 
of the land received since its purchase in 
1905 aud not applied to the plaintiff’s 
use. The one sum to be set off against the 
other. Aud the plaintiff’s claim in all other 
respects to be decreed with all ojsts 

By agreement the Solicitors to take these 
accounts. 

Attorneys for the Plaintiff: Messrs. 3/ad- 
Jiowiiy Kamdar tiud Ohhotuhhai. 

Attorneys for the Defendant: Messrs. 
Umvalla^ t^irojikaw and Pappa. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1501 of 1911. 

March 27, 1913. 

Present: Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

KATRAGADDA RADHA KRISHNAVrA 
NAIDU —Plaintiff—Appellant 

versus 

The SKORETART cp STATE for INDIA in 

COUNCIL, REPRESENTED Bf TuE COLLEC¬ 
TOR ('F IvISTNA — Defendant—Respondent. 

Water—Engajement loith Qovernnient — ProoJ. 

An agreetnoiit between a Collector and a private 
person will not bind tho Governniont. But an implied 
engagement cm bo proved by tbo coiir.so of conduct 
followed for long by tlio Government olB3er3 and by 
siicli person. 

It is wrong to hold that tho Govornniont can, under 
no circumstances, bo bound not to interfere with the 
usual supply of Govorrunent water to plainuff's lands 
unless there was an e.vpress engagement with tbo 
Government. 

Second appeal against the decree of the 
District Court of Kistna and Masulipatam, iu 
Appeal Sait No. 289 of 1903, preferred 
against that of the Subordinate Judge of 
Masulipatam, in Original Suit No. 2 of 1907. 

Mr. V. Hama Doss, for the Appellant. 

Mr. 0. F, Napier, for the Respondent. 

JUDGMENT.—The lower Courts are in 
eri;or in holding that the Government can, 
under no circumstances, be bound not to 
interfere with the usual supply of Govern¬ 
ment water to the plaintiff’s lands, unless 
there was an express engagement with the 
Government. They are right in saying that 
an agreement between the Collector and the 
plaintiff will not bind the Government. 

But an implied engagement can be proved 
by the course of conduct followed for long 
by the Government Officers and by the 
plaintiff, and the Subordinate Judge was in 
error in stopping the plaintiff from letting 
in the whole of hig evidence. In Ghidamhara 
Pao V. The Secret iry of State for India in 
Ooxincil (1) it was held that the Oevernmenl 
were bound not to interfere with the facilities 
enjoyed by the inamdar for irrigating the 
extent of land mentioned in his Inam patta as 
mamool wet. In Kanitikuri Uahalkshmamtna 
Qurn V. The Secretary of State for India (2) 
it is suggested that “the admissions of the 
Officers of the Government” might be good 

( 1 ) 26 M. 66 . 

(2) 8 lad. Gas. 67; (1910) il. W. N. 695; 8 M. L. T. 
389} 20 il. L. J. 823; 34 M. 296. 
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“evidence of the Buggesled” (impIiedV 

It ’ 

engagement” between the Government and 
the plaintiff t.har Government should not 
interfere with the usual quantity of water 
supplied to the rtiamool area of wet lands. 
Whether in a case where an engagement is 
proved the Government could even then cut 
off the usual supply in pursuance of an 
alleged paramount right to regulate the 
supply of water in seasons of drouglit and 
to divert the water to irrigate other lands 
served by the same irrigation source, and 
whether such an alleged paramount right 
could only be effectual as between njotivari 
tenants and could not he held to overrule the 
right flowing from the engagement (express 
or implied) between an inamdar or a 
zemindar and the Government need not be 
finally decided just now. It is unnecessary 
also to refer at this stage to the decision 
reported as Sri Raja Venkata Rangnyya Appi 
Rao V. The Secretary of State for India (3) 
as the learned Government Pleader wishes to 
be allowed an opportunity (if necessary) to 
make his observations on certain portions of 
the judgment pronounced in that case. The 
lower Courts’ decision? are reversed and 
the suit is remanded to tlie Court of first 
instance for a fresh decision after recording 
findings on issues Nos. 2 to 6 and on the 
following further issues ;—first additional 
issue -.—Has there been an implied engage¬ 
ment between Government and the inamdar 
to supply the inamdar with facilities for 
irrigation to the extent to which he 
enjoyed such facilities before his sources of 
supply to his mamool wet lands were 
interfered with by the Government works? 

2nd additional issue .—Is such an engage¬ 
ment a qualified or an absolute one and, if 
qualified, to what extent? 

Costs hitherto incurred will be costs in 
the cause. 

Case remanded. 

(3) 19 Ind. Cas. 227; 13 M. L. T. 330; (1913) M. \V. 
N.417 


PUNJAB GKIKF COURT. 

Civil Revimon Petition No. 14i3 op 1911. 

December 10, 1912. 

Present: —!Mr. Justice Chevis. 

HONDA RAM— Jdd.ment-dehtor_ 

Petitioner 


I’ersus 

CHIBBAR MAL— Decree-holder_ 

RESi’OM'E.NT. 

Pnnjdh Courts Art (XI7// ./ I.SSl), 70 (1) (, 7 )_ 

TJeruioii —Cinl cit^rs—Mairriol irrojuuiritij—Question 
of law uroujlij dcci'lc'l hj lowi-r Court. 

Where it was niLTi-il on n-vision that tho lower 
Court liad erred in law in relying iinou an inapplicable 
ruling of the Chief Court: 

Ud’i. that revision must lie rejected as tlie (juestion 
of law involveil u'as not an easv one. 

Juijan Xath v. Budltna, 2 1*. I{. I 57 p. p. ]{. 

19UU and Mofi Ram v. liar lyiyhiaai /)//,-•,<. 0 Itul Cis 
549; 30 R. L. K. 15 I*. R. I'JU; ]•. iy. iV. 

l‘JJ 1, referred to. 

Petition for revision, under section 70 (a) 
of Act XVIII of 18S4, as amended by Act 
XXV of 1899, ot the order of the District 
Judge, Muzaffargarh, dated the 2nd Feliruary 
1911, reversing that of the Munsif, 1st 
clas.s, Muzaffargarh, dated the 2nd December 
1910, setting aside the sale of property in 
execution of a decree 

Bhagat Qobind Das, for the Petitioner. 

R. 8. Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT.—This revision was admit¬ 
ted only in respect of ground No. 4 of the 
petition, which is that rlie lower Court lias 
made a mistake in considering that Jngan 
Nath V. Budhiva (1) relate.s only to eases 
of conditional sale. The particular case 
dealt with in Jc.gnn Nath v. Budhwa (1), 
was a case of conditional sale, and even if 
Jagan Nath v. Budhwa (1) be regarded as 
laying down the law relating to all classes 
of mortgage, I cannot after due reflection, 
help admitting that the objection raised by 
Rai Sahib Shoo Narain, viz., that there 
is no irregularity shown such as would 
justify interference under section 70 (1) (a) 
has force. 


The District Judge has duly considered 
the point of law raised and even if he has 
decided it incorrectly, I am of opinion, 
that this is not an irregularity justifying 
interference under section 70 (1) (a). ]n 
passing, I may add, that the question of 
law raised was not an easy one ; the subject 


(1) 2 P. R. 1907; 167 P. L. R. 1906. 
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is dealt with in another judgment \_Moti 
Ham V. Har Bhagwan Das (2).] 

This application for revision is dismissed 
with costs. 

Advocate’s fee Rs. 16. 

Appeal dismissed. 

(2) 9 Ind. Caa. 549; 15 P. R. 1911; 109 P. W. R. 
1911; 30 P. L. R. 19U. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 723 op 1912. 

March 18, 1913. 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
KARUMUSI BRAHMANNA SASTRULU 

Plaintiff—Appellant 

versus 

JALDU VENKATA SUBHA ROW and 
A NOTIIER — Defendants—Respondents. 

Pleadings-^Plaintiff alleging a fact—Defendant 
denying but admitting a certain sum due—Decree and 
judgment. 

Where the plaintiff sues for dissolution of partner, 
ship and for ascertainment of his share and the 
defendant pleads that the partnership was dissolved 
and a certain amount is duo to plaintiff, the Courts 
ought to give a decree for the sum admitted to be duo 
by the defendant. 

The fact that the plaintiff was persistent in denying 
the defendant’s case and has refused his offer of pay¬ 
ment is not a sufficient ground for refusing him tho 
decree for the amount admittedly due. 

Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Masulipatara.lin A.S. Nos. 66 and 67 of 1911, 
presented against that of the Court of the 
Additional District Munsif of Masulipatam, 
in 0. S. No. 1141 of 1908. 

Mr. F. Ramesam^ for the Appellant. 

-Mr. P. Nagahhushanam^ for the Respond¬ 
ents. 

JUDGMENT.—We are bound to accept 
the finding that, as a matter of fact, the 
partnership was dissolved on the Slst of May 
1908. As regards the plaintiff’s claim in 
this appeal for Rs. 650—decreed to him by 
the Court of first instance but refused by 
the Subordinate Judge in Appeal No. 67 of 
1911, that sum was due to him under one of 
the terms of the dissolution, and though the 


plaintiff did dot admit in his plaint that the 
partnership was dissolved, the Ist defendant 
alleged the dissolution and the liability of 
the firm to pay the plaintiff Rs. 650—and on 
this state of the pleadings the District 
Munsif gave tho plaintiff a decree forRs. 650 
—against the Jst defendant. We think the 
Subordinate Judge had not sufficient ground 
for reversing this decree. Though the sum 
was not due to the plaintiff, on his own case, 
it was due to him on the Ist defendant’s case. 
The plaintiff’s case was that what was due to 
him from the partnership had yet to be ascer¬ 
tained; the defendant’s case was that, that 
sum had already been ascertained, and both 
Courts found in favour of the Isfc defendant’s 
case. In the circumstances a decree for the 
amount found due as alleged by the Ist defend¬ 
ant himself is justified by the pleadings 
though it was not claimed in the plaint 
(0/. Ahmad TFaZi Khan v, Shamsh-ul'* 
Jahan Begam (1) and the fact that the plaint¬ 
iff was persistent in denying the lat defend¬ 
ant 8 case and has refused his offer of pay¬ 
ment is not a sufficient ground for refusing 
him the decree for the amount admittedly due. 
The plaintiff has been punished by being 
made to pay all the costs of the Ist defendant 
in the Court of first instance and of that he 
does not complain. 

We allow the appeal and modifiy the decree 
by restoring the directions to the 1st defend¬ 
ant to pay to the plaintiff the sum of Rs. 650. 

Tho appellant will pay the 1st respondent 
half his cost of the appeal in this Court. 

In the lower Appellate Court the Appeal 
No. 67 of 1911—the 1st defendant’s appeal 
against the decree for Rs. 650—will stand 
dismissed without costs. 

Decree modiHed. 

(1)28 A. 482; 10 C. W, N. 626; 3 A. L. J. 360; 

3 C. L. J. 481; 1 M. L. T. 183; 8 Bom. L. R. 397; 16 
M. L. J. 269 (P. C.). 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second CivtL Appeal No. .ST2 of 1912. 

February 5. 1913. 

Present: —Sir Henry Drake^Brockruan, 

Kt., J. C. 

GOPAL— D£F3Ni)ANr—A ppellant 

tersHs 

GOVIND— Plaintiff —Respondent. 

Limitation Act (IX of 190S^, $. '20~Int‘'rc->f — InfCH» 
tion to pn>j, as snch, not (o he inferred froin creditor's 
statutory power to nppropriulc a pa'iinrnf — Appro- 
printion in accordance with contract — t^pecijic appro¬ 
priation on each occasion not re^iuircd b'l hi"'. 

For tho purposes of soctioii 20 of tl\e f^iinit itioti Act. 
1003 au intention to pay interest as sucl» o’i<.;lit not, to 
be inferrotl merely from an act tlono by too creilitor 
in pursuance of a power t'iv’en liim by l i.v to ai>pro- 
priatc a payment not appropriated by tho debtor. 
But where the metliod of appropriation is tletormin'Hl 
at tho outset by express contract between the par* 
ties, the law does not require a specilic a[)propriation 
to bo made on tho occasion »)f each paynient. 

Oopalrao v. Chindhn, 15 C. P. L- K. 20 and Mdiain. 
mad Abdullah Kluin v. Bank Instahncut Coaipany, 2 
Ind. Cas. 379; 0 A. L. J. 011; 31 495, referred to 

and distinguished. 

Compound interest in itself is perfectly legal. 

Sunder Koer v. Rai Sham Krishen, 34 C. 150 (P. C.b 
4 A. L. J. 109; 11 C. \V. N. 249; 5 C. L. -F 100; 17 
M. L. J. 43; 9 Born. L. II SOt; 2 M. li. T. 75, referred to. 

Second appeal against the decree of the 

Divisional Judge, Nagpur Division, dated 

the 6th April 1912, reversing that of tho 

Subordinate Judge Nagpur, dated the 8th 

November 1911. 

Mr. T, Deshmukh, for tlie Appellant. 

Mr. 0. L» Subhedar, {or the Reapondeiit. 
JUDGMENT.—This second appeal arises 
out of a suit brought by the mortgagee on 
foot of a mortgage dated the 13th July 1895. 
The document has been held inoperative as 
a mortgage for want of the attestation 
required by law, i. e., an attestation of the 
execution as distinguished from an admission 
of execution : see Pandurang v. Balaji (U and 
Skamu V. Abdul Kadir (2). The lower Appel¬ 
late Court has given the mortgagee a decree 
for money. 

The cause of action arose on the 2lst April 
1898, by which date default had been made 
in respect of three instalments of tlie mort- 
gage*debt. The plaint gave credit for 10 
payments of interest on dates between the 

14th April 1901 and the 23rd May 1909. 

(1) 14 0. P. h. R. 42. 

(2) 10 Ind. Cas. 250; 39 I. A. 220; 23 il. b. J. 321; 

12 M. L. T. 338; (1912) M. W. N. 935; 10 A. L. J. 
259; 14 Bom. L. R. 1034: 35 607; 10 C. L. J. 590; 

18 0. W.N. 1009. 


One of tlie two mortgagors pleaded in liis 
written statemont that tlie personal remedy 
was tIino-l>arret], iiiasm ich as tho suit was 
tiled more than .six ycais after tho mortgage- 
money became exigible. Thepliintitf replied 
that in accordance with tlio expre.ss terms of 
the mortgage-deed every payment was made 
against intere.st. To this no rejoinder was 
filod. Compound interest was churned in 
acordance wifli tlio terms of the dee!, but 
the liability to pay it was denied on tho 
ground of tho stipulation for it being !)/ 
w.iy of penalty. 

Tlie lo wer .Appelhito Com t has lic-hl tliat 
secMon 20, Indian Limitatioii Act, operates to 
save the claim from bing rita>*-l)arrcil, 
inasmuch as all the payments entered in tlio 
plaint were made as interest. In second 
anneal tii'S d^jel.sinu is i.npea'*lH*I as not 

% 4 

supported by ovidonco, and it is urge I tljat if 
tiio cUim is n )'• dismissed as birred l)y time 
tlio ciso should at least be la.maude 1 i )r trial 
of an issue embjJying tlio q lostion wliethor 
piyrnents were mile agaiuit principil or 
against intere.st. 

GopdraoY. Chinlhu (3) and 
Ahiullih Khan v. Bank Institment Compinu 
(4) aro cited as aur-horities for tho 

contention that no iutention on tho part 
of the debtor to pay towards intore.-t 
has been made out. Both, however, are 
clearly distinguishable. In the former it was 
pleaded tliat tlie payments made werotjwards 
a debt other than tliat sued for, whereas iu 
the present case there was admittedly no 
other debt due to the mortgagee. In the 
Allahabad case the claim was based on a pro¬ 
missory-note, and tho lea.rned Judges who 
decided the second appeal could lind no 
indication whatsoever that tho debtor s pay¬ 
ments were made towards interest as sucli t 
the note evidently contained no stipulation on 
tho point. Both dooisious are authority for 
the position that an intention to pay interest 
as such ought not to be inferred merely from 
an act done by the creditor in puiauance of a 
power given him by law to appropriate a 
payment not appropriated by tho debtor. 
The present case, however, is one in wliich 
the metho.l of appropriation was determined 
at the outset by express contract betwoen the 
parties, and I find nothing in section 20 of 


(3) 15 C. P. b. H. 20. _ ^ 

(4) 2 IqJ. t)as. 379; 31 A. 49o; 0 
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tho Indian Limitation Act to indicate that 
even where such an arrangement exists a 
specific appropriation must be made on the 
occasion of each payment. The defendant 
who raised the plea of limitation was repre¬ 
sented by a Pleader when the plaintiff’s written 
statement was put in and issues were framed, 
yet tlie allegation that the payments were 
made against interest was not denied. In 
these circumstances I am unable to think 
that any issue as to the nature of the pay¬ 
ments can be said to have arisen. In this 
Court the dates of payment entered in the 
plaint are admitted to be correct and taking 
them with the stipulation as to appropriation 
of payments there is ample ground for hold¬ 
ing the claim to be within time. Moreover, 
the Court of first instance did actually frame 
an issue embodying the question whether the 
claim for a simple money-decree is time- 
barred, so that the appellants, having failed 

to adduce any evidence of specific appropria¬ 
tion to principal, cannot at this stage be 
allowed to make good the omission. 

This Court is also asked to disallow com¬ 
pound interest as penal. The rate stipulated 
for in the deed is the distinctly moderate 
one of 84 per cent, per annum and that 
18 the original rate charged. In view of 
the decision of the Privy Council in Sunder 
Koery Rn Sham Krishen (5) it is impossible 
to hold that the stipulation complained of 
amounts to a penalty. The earlier decision 
of Bhagioant Atmaram v. Qan^ 

pr^t ( 6 ) is also in the plaintiff-respondent’s 
favour. 

The appeal fails and is dismissed with costs 
In the Courts below costs will be borne as 

already ordered. 

Appeal dismissed. 


^ 109; 11 

o ti ? 43; 9 Bom. 

2 M. L. T. 7o; 34 I. A. 9. 

(6) 1 N. L. R. 9, 


C. W. N. 
L. R. 304; 


PUNJAB CaiBP COURT. 

Second Civil Appeal No. 1229 op 1910. 

May 12, 1913. 

Present'. —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

RAHMAT KHAN and others—Plaintiffs 

—Appellants 

versus 

Musammat BISAN and others—Defendants 

Respondents. 

Caslom—Ghorewaha Rajputs of Oarhshankar lahsil, 
Iloshiarpur District— Inheritance to ancestral estate^ 
Daughters and daughter's sons not excluded hy collaterals 
of more than seven degrees rhsM/if —Onus probandi- 
Riwaj-i-am of the Tahsil—Of no weight. 

Arnong Qhorewaha Rajputs of the Garhshankar 
Tahsil of the Ilosluarpur District, daughters and 
daughter’s sons are not exclu<led from inheritance to 
the ancestral estate by collaterals more distantly 
related than the 7th degree. 

The onus lies heavily upon the party alleging such 
exclusion. 

No weight can be attached to the Riwai-imm of the 
Tahsil. 

Second appeal from the decree of the 
Additional Divisional .Judge, Hoshiarpur 
Division, at Ludhiana, dated the 22nd 
August 1910, confirming that of the Sub- 
Judge, 2 nd cla'^ 3 , Hoshiarpur, dated the 
2Sth October 1909, dismissing plaintiffs’ 
claim. 

Mr. Fazal i fiussnn, for the Appellants. 

The Hon’ble Mr. Muhammad Sakfi, K. B., 
for the Respondents. 

JUDGMENT.—The question for decision 
in this appeal is vvhether among Qhorewaha 
Raiputs of the Garhshankar Tahsil of the 
Hoshiarpur District the daughters and daugh¬ 
ter’s sons of a proprietor who died sonless 
are excluded from inheritance to the ances¬ 
tral estate by collaterals more distantly 
related than the 7th degree. 

Both the lower Courts have concurred 
in deciding this qnestion in the negative, and 
have dismissed the suit of the collaterals, 
who have lodged a farther appeal in this 
Court. 

A good deal depends in this case on the 
question of onus. 

In Ahdul Karim v. Sahib Jan (1) it 
was laid down that there was no 
general presumption that regardless 
of tribe and creed agnates, however remote, 
exclude daughters from succession to ances¬ 
tral property. It was foond that the 
plaintiffs in that case, who were collaterals 


(1) 5 P. R. 1903; 99 P. L. R. 1903; 29 P. TV. R. 1908. 
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in the 7th degree, had failed to prove that 
they were entitled to succeeJ in preference 
to a married daughter of tlie deceased 
proprietor. 

The onue was cmsidered to lie on the 
plaintiffs'Collaterals. 

Xn It(ijo V. J^dvni (2) tlie onus was 

held to be on collaterals of the 8th degree to 
show that they could succeed in preference 

to a daughter. The parties were Jaf Miissa- 
Imans. 

In Bkoli V. Man Siugh (3) similar view 
was taken as regards the onus, the dispute 
there being between daughters and callaterals 
of the 6th degree. Tlie parties were Rajputs 
of the Ambala District. 

Having regard to the above authorities 
we are clear that the onus lay heavily 
upon the plaintiffs. 

The main point in their favour is the 
Riivaj-i-am of the Garhshauker Tahsil, in 
which the following sentence occurs; 

Am taur par kisi surat men dukhtar ko 
haq na pahunchta^ lekin ba halat na mnujud 
hone nulad narena tva karahatian jnddi ya 
Qoii dukhtar ko pahttnchtaj^ 

The learned Divisional Judge has pointed 
out the difference in the provisions relating 
to daughters in the Riwaj-i ams of the three 
Tahsils of the Hoshiarpur District. 

Xn Dasuha it is stated that daughters 
have no right under any circumstances, 
whereas in Hoshiarpur she is stated to 
succeed if there is no one more nearly 
related to her father than one descended 
from a common great grandfather. 

No instances are given in any of the 
Riwaj-i-ams. The statement in that of 
Dasuha that daughters cannot succeed under 
Rny circumstances is obviously ab.surd, 
ftnd it is highly improbable that in Garh- 
sbankar Tahsil they would be excluded by 
any reversioner, however remote. This is 
not in accordance with custom as generally 
ascertained throughout the Punjab. 

We, therefore, are of opinion that no weight 
attaches to the Riwaj-i-am. 

^ The instances cited are not very much 
In point, Ranili Khan v. Musnnmat Kamun 
v4) was a case of Naru Raiputs of 


1908^ WR. 1908; 


P. L. 


C3) 86 P. R. 1908; 146 P. W. R. 1908. 
(4) 179 P. E. 1889. 



the Hoshiarpur Tah.sil, and the decision 
was based upon the Riiv ij-i-am which was 
against the collaterals, who were related in 
the 6th degree. 

The case referred to as D-1 by the first 
Court, Fauji Khan Wazir Khan v. Musim- 
mat Alto, is, however, in favour of the 
respondents, as it was a case of Ghoretvaha 
Raiputs of the Garhshankar Tahsil ; it was 
decided in favour of the daughter and 
against the plaintiffs, who were ollaterals 
in the 9tli degree. 

The other copies put in by defendants* 
re.spoudents are not very much in point as 
shown by the learned Divisional Judge, 
and we need not di.scuss them. 

The parties belong to an endogaraou.s 
tribe and one of the daughters is married 
to a collateral as nearly related as plaintiffs 
are to the deceased proprietor. The onus 
is certainly on the plaintiffs and there is 
very little evidence in their favour except 
the Riwai-i>am to which wa can attach 
no weight. We agree with the lower Courts, 
and dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 922 op 1911. 

May 20, 1913. 

Present: —Mr. Justice Shall Din and 
Mr. Ju.stice Agnew. 

KAURA AND OTHERS — PLAINTIFFS — 

Appellants 

versus 

MUHAMMAD BAKHSH and others— 
Defendants—Respondents. 

Custom —Villf'oe Bet Pnnnunh'in, Tahail AHpur, 
District i[nznffiirgarh —Wajib-nl-arz —/lUwyion dilu‘ 
yian —Rights o/ala maliks inter so. 

A plot of land in the village Bet Piinnunhan, Tahsil 
Alipnr, District MiizafYargarh, belonging to somo of 
tlio fild proprietors before submersion and taken 
possession of by them on re-appearance, cannot be 
treated as tho joint property of all the ala proprietors 
of tho village, on tho strength of paragraph 15 (2) of 
tho ^?ajib^uUnrz, which relates only to land belonging 
to adna proprietors and has nothing whatever to do 
with tho rights of ala maliks inter sc in such a case. 

First appeal from the decree of tho Dis¬ 
trict Judge, Muzaffargarh, dated the 18th 

May 1911, dismiBsing plaintiffs’ suit. 
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Lala Durga D.is, for the Appellants. 

Tiie Hon’ble Mr. Muhammad Shafts K. B., 
for the Hespondents. 

-lUnGMEXT.—The parties in this ease 
are aia proprietors of Patti Rakba Daulat 
Khan, which is one of the two principal pnftis 
of -village Bet Pannunhan, Tabsil Alipur, 
District Muzaffargarh. A plot of land 
known as Patti shamilatxoali is entered in 
tlie revenue records of this village as the 
joint holding of the parties; and in the year 

1909, the defendants.respondents applied to 
the Revenue Officer, t“'ardar Muhammad 
Sarwar Khan, for partition of this joint hold¬ 
ing under the Land Revenue Act. The plaint- 
ilTs-appellants objected to the partition princi¬ 
pally ojj the ground that two other plots of 
lard known as Patti Pazil Muhararaadwali and 
}’( tti .Togiwali, which were entered in the 
revenue papers as belonging exclusively to 
the applicants, the present defendants- 
icspondeuts, were the joint property of the 
parties, and that patti shamilatwnli should 
not bo partitioned until the aforesaid two 
pntti!i Acre also ti’eated as joint and divided 
aloig with patti shamilotivali. By order 
dated tlie 22ud July 1910, tlie Revenue Officer 
referred the objectors to a Civil Court to 
establish their alleged title to Patti Pazil 
^luhammadwali and Patti Jogiwali ; and it 
was in compliance with that order that the 
present suit (as laid down in the amended 
plaint) wns brought by the plaintifFs-appellants 
fora declaration that the defendaiits-respond- 
ents were not entitled to have patti shami- 
Intwdi partitioned without including Patti 
Fuzil Muharamadwali and Patti Jogiwali in 
the partition, or in the alternative for pos- 
session of 9/24th share of the last mentioned 
two pattis. 

Before the District Judge arguments on both 
sides were practically condned to the proper 
interpretation of paragraph 15 (2) of the 
wajib nl-arz of the village (Exhibit P.4 
printed at page 7 of the paper-book), and 
the District Judge has held that that para¬ 
graph relates only to the respective rights of 
the ala maliks of the village, on the one band 
and of the adna maliks, on the other, in the 
land owned by the adna maliks, which having 
been washed away by the river comes out of 
the water again and in respect of which the 
ala maliks refuse to accept any jhuri from 
the adna maliks. The District Judge held 


that such land on re-appearance becomes 
the property of the ala maliks of the village; 
hut he was of opinion that when the land 
which is submerged was the property not 
of adna maliks but of ala maliks then on 
its re-appearance it remains the property 
of the same ala maliks as before and that 
it does not become the shamilat of the ala 
proprietors of the village. Upon these 
findings he held that the land comprised in 
Patti Pazil Muhammad wall and Patti Jogiwali 
had been rightly recorded as belonging ex- 
clnsively to the defendants respondents, and 
he dismissed the suit of the plaintiffs appel¬ 
lants. 

After hearing Lala Durga Das for the 
plaiotiffs-appellants, we have no hesitation 
in holding that the District Judge has taken 
a correct view of the case. The provision of 
the wajih’ul'Qrz which bears on the question 
before us runs as follows : —^'Basurat hard 
ho\ar baramad hova raqbi ke milkiat malikan- 
(•ala ka hota hai. Malikan adna ka us raqba 
burd shuda par kuckh istehqag nahin rahta 
ta waqt-i-ke ivoh phir jhuri maliknn-i-oli ko 
na dexven. Agar maliknn-Uala amadan jhuri 
na lewen to raqba baramda pir malikan i-ndna 
qabza nahin kar sakte aur tadad hoq jhuri 
haisiat malik-i-adna wa raqbapar miuquf hai, 
shara khaskar koi muknrar nahin hai. 

It seems to us that the only reasonable 
construction which can be placed upon this 
paragraph is that it relates only to land be¬ 
longing to adna proprietors which is sub¬ 
merged in the river and which afterwards is 
thrown up by the water; and in respect of 
this kind of land it is laid down that on its 
submersion the proprietary rights of the adna 
maliks cease to exist therein and that on its 
re appearance it becomes the property of the 
ala maliksy unless they choose to accept 
dues from the adna maliks and permit them 
to take possession of it on the same tenure 
as before. The paragraph in question has 
nothing whatever to do with the rights of 
the ala proprietors inter se in respect of a 
plot of land which being owned by and being 
in possession of some of those proprietors is 
carried away by the river and thereafter is 
thrown up in due course and is taken posses¬ 
sion of, by its former owners. A case of this 
kind is not provided for in the wajib-ul^arz 
at all; and as admittedly Patti Fazil Mnham- 
madwali and Patti Jogiwali belonged to the 
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defendants-respondents before submersion 
and have been taken possession of by them 
on re-appearance, the plaintiffs-appellanta 
cannot ask the Court to treat these paftis 
as the joint property of tlie parties simply 
and solely on the strength of the provision 
in the wajib-uharz referred to above. The 
oral evidence in the case to which reference 
has been made by the appellants’ Pleader is 
worthless, as the witnesses produced by them 
do not mention one single instance in which 
under circumstances similar to those of the 
pre.sent case, the land of .some of the ala 
mahh became the joint property of all the 
ala maliks of the village by reason of sub¬ 
mersion in the river and subsequent re-ap- 
pearance. 

In our opinion the District Judge h.ts 
rightly dismissed the plaintitl’s suit; and we 
accordingly uphold his decree and dismiss 
this appeal with costs. 

Appeal dismii'sed. 


CALCUTTA HIGH COURT. 

Second CivtL Appeal No. 3655 of 1910. 

February 6, 1913. 

Present: —Sir .luetice Asntosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

MOTI LAL ROY —pLAiNxtiF —Appellant 

versus 

KALU MANDAR —Defendant— 

Respondent. 

Landlord and tenant—Suit for possess^ion^ Plea of 
tenancy and liinitnlion — Licence—Status of tenant, ij 
may be obtained by possession—User of land—Urection 
of utructures to reside—Consent of plaintijf’s predecessor 
—License, different kinds of. 

In a suit for possession of land broiiglit against an 
alleged tenant wiio is roally a trespa.^ser, the dtfofid- 
ant may sot up a case of tonancy and also riiiso tlio 
issue of Hinitatioii. 

Dinomoney v. Doorgapersad, 21 \V. R. 70 (F. B-); 12 
B. L. R. (P. B.) 274, relied upon. 

But where tlio defendant not only does not repudiate 
but expressly admits the title of the plaintiff’s pro- 
decessor and alleges a settlement from him, tlio 
defendant’s possession has never been adverse to the 
extent of the entire interest of the owner. 

If he never obtained a sottlemout, ho may have 
acquired the status of a tenant or licensee by tbo as¬ 
sertion of such limited title and possession in that 
character for the statutory period. 

Ishan Chandra v. Raja Ramranjan, 2 C L. J. 1^5, 
relied upon. 


If tho plaintiff’s proilecossor allowed tlio defendant 
the use of tho laud in suit so that he might erect 
structures and reside therein, the plaintiff would not 
bo enlitlc'l to revoke tho license, at aiiv rate, not till 
the defendant liad bof'ii adcquatel}’ iadeinuitietl. 

Surnooiouec Pcshal ir v. Chnnder K>cinar Dis, 8 Ind. 
C’a‘<. 7!)'h 12 t'. Ij. .1. -it.'l, referred to. 

A barolicenso may bo revocable at the ivill of tho 
grantor and upon reasonable notice. 

^[.'Uor V. L. H. i) (^. B. -100; 21 W. R. 55, 

reliOil upon. 

A license on tho faith whereof works liavo been 
executed may be revoked only upon [jayment of com- 
pen.-Jatiou to the licensop. 

iriafer V. 8 Kast. .lOSj 9 R. R. 454; 103 

Eng. Re(>. 350, reli ’*1 upon. 

A licon-so coupled with a grant is irrevocable. 

irood V. ledbiltcr, 13 M. i W. 838. 14 L. .J. Ex. IGI; 
9 Jur. 187, relied upon. 

Appeal from the decree of the District 
Judge of Bhagalpore, dated July Ist, 1910, 
reverning that of the Munaif of Rbagalpore, 
dated March 31sf, 1910. 

Babu Lai }>loliun Qanguly, for the Appel¬ 
lant. 

Moulvi Khurshed Iiossain,{ov the Respondent. 


JUDGMENT—Thi-s id an appeal by the 
plaiiitilT ill an action in ejectment. Tho 
property in dispute admittedly belonged to 
one Kali Nath Missjr. Ho transferred it on 
the 2-Iith December 1895 to Dwarka Natli 
Banerjee who sohl to the plaintiff on the 3rd 
Februaiy 1909. The plaintiff sought to 
eject the defendant as a trespasser, who has 
cotitinned in occupation notwithstanding a 
notice sent to him on tho 2ud February 
1909, by which lie was asked to quit the 
land on tlie 7th March following. Tho de¬ 
fendant pleaded tliat ho had oorne upon the 
land under a settlement from Kali Prosad 
Missir and had been in occupation for over 
fourteen year.^^: but he did not in his written 
statement, di.sclose the precise terras of the 
alleged settlement. When examined in Court 
the defendant alleged that he had paid a 
preiniuiQ of Rs. 5 but he made contradictory 
statements as to whether he had or had not 
paid any rent. The Court of first instance 
held tliab the defendant had not made out, 
as against the plaintitf any title to continue 
in occupation of the laud. In this view, the 
Court decreed the .suit and directed the 
defendant to vacate the land and to remove 
the stiuctures therefrom within a period 
specified. Upon appeal, the District Judge 
has reversed this decision and dismissed the 
suit. He has found that the allegations 
made by the plaintiff iu his plaint are not 
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true, that the defendant did not come upon 
the land after Dw'arka Nath Banerji liad 
acquired title from Kali Prosad Missir, that 
the defendant was in adverse possession for 
more than 12 years and that consequently 
the claim to eject him was barred by limita¬ 
tion. In our opinion, this view cannot 
possibly be supported. 

The defendant did not in his written 
statement or in the course of his examina¬ 
tion in Court, set up an adverse title. Con¬ 
sequently the case of Ho}i Khan v. Baldeo 
Das (1) to which reference has been made, 
has no application. In that case, the plaintiff 
sued to eject the defendant on the allegation 
that he came into possession as a tenant 
but had continued in occupation even after 
his tenancy had been terminated. The de¬ 
fendant denied that he had ever been a 
tenant and pleaded adverse possession since 
he came upon the land. At the trial, the 
plaintiff failed to establish the tenancy 
alleged by him. The Court held, conse¬ 
quently, that the defendant had been in ad¬ 
verse possession for the statutory period, 
aud as he_ had never acknowledged the title 
of the plaintiff, the suit was plainly baired 
by limitation. This is in accord with 
the decision of a Full Bench of this 
Court in Dino Money Debea v. Doorgapersad 
Mozoomdar (2), where it was ruled that 
in a suit for possession of land, 
brought against an alleged tenant who 
is really a trespasser, the defendant may 
set up a case of tenancy and also raise the 
issue of limitation. In the case before us, 
the defendant not only does not repudiate 
but expressly admits the title of Kali Prosad 
Missir and alleges a settlement from him. His 
possession consequently has never been 
adverse to the extent of the entire interest 
of the owner; if, as a fact, he never obtained 
a settlement, he may have acquired the status 
of a tenanl or licensee by the assertion of 
such limited title and possession in that 
character for the statutory [period, hhan 
Chandra Mitter v. Raja Ramranjan (3)]. In this 
view, his position would be that of a person 
who had actually obtained a settlement from 
the owner. From this stand point, he may 
at the highest, be either a tenant or a licensee. 


If he is regarded as a tenant, the question 
ari.ses, whether the tenancy is terminable, 
and if terminable, whether the notice served 
was adequate for that purpose. If, on the 
other hand, the defendant is not a tenant 
but merely a licensee, the question arises, 
whether the license was revocable. If it is 
established that Kali Prosad Missir allowed 
the defendant the use of the land so that he 
might erect structures and reside therein, it 
might very well be held that the grantor and 
his representatives were not entitled to revoke 
the license, not at any rate till the defendant 
had been adequately indemni'dod. { Surnomoyf 
Peshakorv. Chun /er Kumar Das (4) ] The tr ne 
position of the defendant must, consequently, 
be determined by the Court below. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order that 
the question whether the defendant is a 
tenant or licensee maybe investigated. If 
he is found to be a tenant, the question will 
arise, whether the tenancy was terminable 
and had been legally terminated before the 
institution of the suit. If he is found to be 
a licensee, the question will arise, whether 
it was a bare license revocable at the will 
of the grantor, and upon reasonable notice 
Mellor V. Watkins (5), or a license on the 
faith whereof works have been executed and 
which may be revoked only upon payment 
of compensation to the licensee, Winter v. 
Brockwell (6), or license coupled with a grant 
and con.sequenily irrevocable; Thomas v. 
Sorrell (7), Wood v. Leihitter (8). Wq may 
add that on behalf of the defendant, it has 
been stated to us that he is willing to pay 
fair rent to lhf» plaintiff: this, we are inclined 
to think, would be a reasonable settlement of 
the dispute. We make no order as to 
the costs of this appeal. 

^PP6al allowed and case remanded. 

(4) 8 Incl Cas. 793; 12 C L J. 443. 

(5) 9 Q. B. 400; 23 W. R. 55. 

(6) 8 East 308; 9 R. R. 454; 103 Eng. Rep. 359. 

p 1109 

(8) 13 M. & W. 838; 14 L. J. Ex. 161; 9 Jur. 187. 


(1) 24 A. 90; A. W. N. (1901) 188. 

(2) 21 W. R. 70; 12 B. L. R. (F. B.) 274. 
(8) 2 0. L. J. 125. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1023 of 1910. 

May 10, 1913. 

Tresent'. —Sir Arthur Reid, Kt., Chief Judge, 
and Mr Justice Kensington. 

TAHL DAS AND orHEus—P laintiffs— 

Appellants 

versus 

MAIiIK SINGH AND OTHERS—Dependants 

— Respondents. 

Custom —Brahmans of Tah^til Oujar Rhan, R^ical- 
pindi— Hindu law or custom — Gift oj land to 

dauyhter'a son—Daughter and her husband living icith 
the donor and serving him—Gift valid. 

A. Brahman of a village, in Tahsil (Jiijar Khan, 
Rawalpindi District, made a gift of ancestral land to 
his daughter’s son. Tho donor and his wifo were 
blind, and tho donee’s parents lived with tliein, so 
far as was compatible with the donee’s father being 
in the army, and served and maintained them: 

Held, that tho parties wore governed by tho or<linary 
agricultural custom limiting alienation of ancestral 
property. 

Devi hitla Singh v. Dropti, 2 Ind. Cas. SHO; .oG P. R. 
1909; 129 P. L R. 1909: 9G P. W. R. 1909, followed. 

Hira Kand v. Hari ('hand, 4 Ind. Cas. ()S7; 12o P. 

R. 1908; 10 P. L. 11. 1909; and Musammat Maga 
V. Ourdit Singh, 4 Ind. Cas 947: 1 P. R. 1910; 143 P. 
L. R. 1909; 128 P. W. R. 1909, distinguished. 

That the evidence on tho record and the customary 
law applicable justified tho gift. 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 22nd 
June 1910, reversing that of tlie Munsif, 1st 
class, Rawalpindi, dated the 10th December 
1909, decreeing plaintiffs’ claim 

Diwan Mehr Chand and Bakshi Ookal 
Ohand, for the Appellants. 

Lala Sangavi Lai, for tlie Respondents. 

JUDGMENT.—The parties are Br.ihmans 
of a village in Tahsil Gujar Kliau, Rawal¬ 
pindi. 

The first question for consideration is 
whether ti e law to be applied is Hindu or 
the ordinary agricultural customarj’. The 
lower Appellate Court has applied Hindu 
Law, on the grounds that liira Nand v. Hari 
Okand (1) and Musammat Maya v. Ourdit 
Singh{2), are in point, that the oral evidence, 
does not establish a custom modifying Hindu 
Law, and that the parties combine service in 
the army with agriculture. 

The finding of the Court of first instance, 
that 5/6tha of the present owners are Brah- 

(1) 4 Ind. Cas. 687; 125 P. R. 1908, 10 P. L. R. 
1909. 

(2) 4 Ind. Cas. 947; 1 P. U. 1910; 146 P. L. R. 1909; 
i28 P. W. R. 1909. 


mans, has not been contested. The lower 
Appellate Court has not referred to Devi 
Ditta Singh v. Musammat Dropti (3), cited 
before it was reported in the Punjab Record 
and distinguished at some length in Mira 
Nand V. Hari Chand (1), the distinguishing 
features being that in Devi Ditta v. Musam* 
mat Dropti (3), the village in which the 
land in suit was situate was mainly owned 
by Brahmans, most of the landosvners being 
of that caste and being essentially agricul¬ 
tural Brahmans, tliough some few of them 
eked out a living by taking service, while in 
liira Nand v. Hnti Chand (1), the main oc- 
cupatiou of the parties was service or tho 
performance of priestly functions. They 
did not ‘live on agriculture as a profession” 
and the whole of their land was cultivated 
by non-occupancy tenants. It was further 
found in Hira Nand v. Hari Chand (1), that 
there were only five Brahman families in the 
village which was held on a hhnyachara tenure, 
and that the village community consisted of 
many different castes, tho lamhardar being a 
Muhammadan Gujar. In Musimmat Maya 
V. Ourdit Singh (2), the parties cultivated 
their land through servants, had been 
in possession for a few generations and 
followed other pursuits besides agriculture, 
the land of the clan in the village com¬ 
prised 50 acres only, and the Brahmans did 
not form a compact village community bub 
were merely a few land-owners. 

The facts of the present case are prac¬ 
tically on all fours with those of Deii Ditta 
Singh v. Musammat Dropti (3), and differ 
widely from those dealt with in Hira 
Nand V. Hari Chand (1) and Musammat 
Maya V. Ourdit Singh (2) cited above. The 
materials on the record do not justify the 
conclusion that these agricultural Brahmans 
are governed by Hindu Law, and we hold 
that the ordinary agricultural custom, limit¬ 
ing alienation of ancestral property, is 
applicable. Tahl Das, the present appellant, 
is lamhardar of the village and was originally 
the sole plaintiff. Other collaterals joined 
hira as plaintiffs, having originally been 
made formal defendants, but they have not 
joined in this appeal. 

The suit was for a declaration that the 
gift of ancestral land to the donor’s daughter’s 

(3) 2 Ind. Cas. 940; 56 P. R. 1909; 129 P. L. H. 
1909; 96 P. W. R. 1909. 
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Bon would not afFect the plaintiffs’ re¬ 
versionary rights afler the deatli of the 
donor. Tlie donor and his wife were blind, 
and "we are fiatisfied that the donee’s parents 
lived with them, so far as was compatible 
witii tlie donee’s father being in the army, 
and served and maintained them. The evi¬ 
dence on the record and the Customary law 
applicable justified the gift and it is signi¬ 
ficant that the appellant, whose share of the 

land in suit (216 is l^l2th or l.'lSth.is 

the sole objector. There is no force in the 
argument that Older XLl, rule 4 of the 
Code of Civil Procedure is applicable to 
the case and that the appellant represented 
all the share-holders. The fact that the 
donee’s father has not been proved to have 
been a khanmhimad in the strict sen.se of 
the term does not affect our conclusion th.at 
the gift was valid against (lie collaterals. 
He raari'ied both the daughters of the donor 
and lived wit.li him, and it is by no means 
improbable on the recm-d that the donee’s 
mother, his second wife, did not leave lier 
fatlier’s house except to live with her 
husband wlien he was .serving with his regi¬ 
ment. 

Por these reasons we dismiss the appeal 
with costs. 

Apppal dismissed. 


PUNJAB CHIEF COCHT. 

Second Civii* Appeal No. 798 of 1910. 

May 14, 191.S. 

Preseiit;—Mr. Justice Rattigan and 
Mr. J UvStice Scott-Smith. 

NIHAL CHAND —Defend.am—Appellant 

versus 

GHULAM MUHAMMAD— Plaintiff 

— Respondent. 

Civil Frocedurc Code (drt V of 1908^, 0. XXXIV 
rr. 7, 8, applicability of—Punjab Alienation offend Act 

{XIIIof WOO),s. 16 1)— ^lortguge—Interest—Heavy rate 
—Ho undue influence or fraud proved,mortgagor bound to 
perform his contract—Form ol decree—Re lemption 
decree not executed does not bar fresh suit—Court Fees 
Act {VII of 1870), s. 12 (2>—Court-fees to be paid on 
memorandum of appeal—Duty of Chief Court to order 
deficiency to be made good. 

In 1894 plaintiEf mortgaged his land for Ra. 80. 
The interest to bo paid was at the rate of Rs. 25 per 
cent, compound interest. Nothing was paid to the 
mortgagee up to the date of suit for redemption in¬ 


stituted by the mortgagor. According to the terms 
of the mortgage-deed the amount due from the mort¬ 
gagor up to the date of the decree of tho first Court 
was Rs. 2,550. Tho decree ordered redemption con¬ 
ditionally upon the payment of Rs. 2,550 within si-x 
Tuoiiths, and also declared that in default of such pay¬ 
ment the property was to be sold. 

Held, 

(i) that tho Court did not pass a preliminary 
decree, and consequently rule 7 of Order 
XXXIV of tho Civil Procedure Code was not 
in terms applicable; 

(t») rule 8 (4) of tlie Order authorises the Court to 
pass a decree that the mortgaged property 
be sold only when the defendant (tho 
mortgagee) makes an application in that 
behalf: 

(iiO tliat in view of tho specific provisions of sec¬ 
tion 16 (1) of the Punjab Alienation of band 
Act, 1900, the Court had no power to direct 
the salo of land of the plaintiff who is a 
member of an agricultural tribe; 

(iy) that tho decree should have boon limiterl 
to granting plaintiff tho right to redeem tho 
mortgage upon payment of the sum found 
to bo duo from him. This decree the mort¬ 
gagor could execute at any time within the 
period of limitation, and if he failed to exe¬ 
cute it ho would have the right to sue again 
for redemption so long as his right to re¬ 
deem remained alive; 

Balmokand v. Ramji Lai, 20 P. R. 1887 and Joggu v. 
Musainmat XanniJan, 93 P.R. 1887, referred to. 

(r) that in the absence of evidence to prove that 
the mortgagor did not understand the terms 
of his contract, or that tho mortgagee exer¬ 
cised undue influence over him or was 
guilty of fraud, he cannot bo relieved of tho 
results of his bargain simply because that 
bargain was foolish on his part and has on- 
tailed hard consequences; 

(v») that the plaintiff w’hilo appealing from tho 
decree of the first Court, should have paid 
Court-fee upon the sum of Rs. 2,550 less the 
sum of Rs. 80 which he admitted to be due 
from him; 

(vii) that under section 12 (2) of the Conrt Fees 
Act tho Chief Court was bound to require 
the plaintiff to make good the deficiency; 
Narain Singh v. Chaturbhuj Singh, 20 A. 362, 

A. W. N. (1898), 72 followed. 

Second appeal from the decree of the Divi¬ 
sional Judge, Rawalpindi Division, dated the 
5th March 1910, modifying that of the Dis¬ 
trict Judge, Jhelum, dated the 28th July 
1909, decreeing plaintiff’s claim on payment 
of Rs 2.550, within six month.®, or mortgaged 
land to be sold. 

Mr. Nand Lai, for the Appellants. 

JUDGMENT.—The facts are seated in the 
judgment of the Divisional Judge, and it is 
unnecessary to repeat them. 

Plaintiff who is admittedly in possession of 
the property, either by himself or throagh 
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his assignees, seeks to redeem a mortgage 
effected by him in 1894, the consideration for 
which was the sum of Rs. 72-8-0, due on a 
decree held by the mortgagee and sum of 
Rs. 7-6 paid in cash. The mortgage provided 
that the mortgagee should be pub in posses¬ 
sion of 10 kanals 5 marlas of land, and it was 
agreed that the produce realised by the 
mortgagee should be credited to the payment 
of, first, interest and secondly, of principal. 
The remainder of the land included in the 
mortgage-deed was hypothecated by way of 
collateral security, and it was provided 
that if the mortgagor failed to pay intei’est 
(wbiclr was to be at the rate of Rs. *25, per 
cent, compound interest) or its equivalent 
in produce, the mortgagee should liave tlie 
right of obtaining possession of the whole of 
the land, viz., an area of 102 kanals 17 marl is 
and a house. 

It is proved that the mortgagee never ob¬ 
tained possession of the 10 kanlas 5 marl is 
of land and that the mortgagor paid nothing 
to the mortgagee up to 190i when the latter 
sued for, and obtained, a decree for posses¬ 
sion of the mortgaged property in accordance 
with the terras of tlie mortgage-deed. This 
decree has not been executed and it is ad¬ 
mitted before us by the mortgagor that he 
has since its date paid nothing to the mort¬ 
gagee. 

According to the terms of the mortgage- 
deed the amount due from the mortgagor up 
to the date of the decree of tl\e District Judge 
in this case was Rs. 2,550, and the plaintiff’s 
right to redeem was decreed by that learned 
Judge conditionally upon his paying the 
said sum within six months. This decree 
was drawn up in accordance with the provi¬ 
sions of rule 7 (ti) of Order XXXIV of the 
Civil Procedure Code, and it farther declared 
that in default of such payment, the property 
was to be sold. 

This latter part of the decree is open to 
several objections. In the first place, the 
Coort was not passing a preliminary decree 
and consequently rule 7 of t!ie order was not 
in terms applicable. In the .second place, 
rule 8 (4) of the order authorises the Court 
to pass a decree that the mortgaged property 
shall be sold only when the defendant (the 
mortgagee) makes an application in that be¬ 
half, and no such application was made in this 


In the third place in view of the specific 
provisions of section 16 (1) of the Punj ib 
Alienation of Liud Act, 1900, tlie Court had 
no power to direct the sale of land belonging 
to the plaintiff who is a member of an agri¬ 
cultural tribe. 

The District Judge’s decree should, there¬ 
fore, have been limited to granting plaintiff 
tiie right to redeem the mortgage upon pay¬ 
ment of the sum found to bo due from him. 
This decree the mor fgagor could execute at any 
time within the period of limitation and if he 
failed to execute it, he would have the right 
to sue again for redemption so long as 
liis riglit to redeem remained alive [see 
Bnlnio'tnnd V. Raniji [j d (1), and Jaggu v, 
Musamumt Nnnni Jan (2).] 

The learried Divisional .ludge upon plaint¬ 
iff’s appeal appears to have been of opinion 
that the plaintiff did not under’staud the 
nature and terms of the contract entered 
into by liim, when he executed the mortgage- 
deed, and that in such circumstances lie 
was justified in ignoring the terms of 
the agreement between the parties and 
in adjudging the mortgagee “a rate of 
inter-est representing a fair e.stimate of 
damages, for non-performance and of income 
on his capital”. He accordingly accepted 
the appeal and granted plaintiff a decree for 
redemption upon payment of Rs. 300, a 
sum which upon pui’ely arbitrar-y grounds he 
considered to be fair and equitable. Tlie 
mortgagee has appealed to this Court and 
prays that the amount to be paid by the 
mortgagor may be rai.sed to that deci*eed by 
the District Judge on the ground that such 
amount represents the sum which under his 
contract the mortgagor agreed to pay. 

We have given the case full onsideration 
and we are not unmindful of the fact that 
the original consideration for the mortgage- 
deed was merely a sura of Rs. 80. At first 
sight it naturally appears extremely hard that 
the mortgagor should now have to pay the 
large sum of Rs. 2,550 in order to relieve 
the property of the burden cast upon it when 
he mortgaged it for the small sum of 8). 
But ib must ba remembered that this mort¬ 
gage was executed 60 long ag) as l8Jd, and 
that during all these years the morfgairor 
has paid nothing to the mortgagee and that 

he did not attempt to give effect to the 

(1) 20 P. H. 1887. 

(2) 93 P. R. 1887. 
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provision that the mortgagee should have 
possession of the 10 hanals 5 mnrlas of land. 
He is a lamhardar and not illiterate and 
neither in 1906 when the mortgagee sued for 
possession of the property nor in the present 
suit has he pleaded undue influence or 
fraud or mistake. On the contrary, in the 
previous suit he admitted in his written state¬ 
ment that the condition regarding interest 
was correct and in the present suit when 
examined on his pleadings he stated that he 
“made the condition to pay intere.st in 
default of payment of produce”. In view of 
these admissions and of the entire absence 
of any evidence to prove that he did not 
understand the terms of his contract or that 
the mortgagee exercised undue influence over 
him or was guilty of fraud, we find it 
impossible to relieve him from the results 
of his bargain simply because that bargain 
was foolish on his part and has entailed hard 
consequences. His main—indeed his only— 
plea in this case as in the previous case was 
that he had duly paid the mortgagee the 
produce of the 10 hanals up to the date of 
the institution of the previous suit, and this 
allegation he has entirely failed to sub¬ 
stantiate. 

In these circumstances we are compelled 
to hold the plaintiff to the terms of his con* 
tract and we must, therefore, accept the 
appeal. We accordingly set aside the decree 
of the Divisional Judge and in lieu thereof 
we grant plaintiff a decree for redemption of 
the mortgage conditional upon his payment 
of the sura of Rs. 2,650 to the mortgagee. 

We observe, however, that the amount of 
Court-fee paid by respondent upon his 
memorandum of appeal in the lower Appel¬ 
late Court was calculated merely upon the 
sum of Rs 80. But the subject-matter in 
dispute in that Court was whether the re¬ 
spondent-plaintiff was to pay the sum of 
Rs. 2,550 (as decreed by the District Judge) 
or merely the sum of Ks. 80 and, con¬ 
sequently, upon the principle laid down by 
the Full Bench in Civil Appeal No. 1217 of 
1910,* he should have paid Court-fee duly 
upon the sum of Rs. 2,550 less the sum of 
Rs. 80 which he admitted to be due from 
him. In holding otherwise the learned 
Divisional Judge was clearly in error and 
under section 12 (2) of the Court Fees Act, 

* See Waryam Singh v, itahtab Singh, 19 Ind. Cas. 
991 In/ra—£-4. 


we are bound to require the plaintiff to 
make good the deficiency. Following the 
principle of the ruling in Narain Singh 
V. Chaturhhuj Singh (3), we direct that the 
plaintiff-respondent shall pay into Court the 
sum of Rs. 14t which represents the 
deficiency of the Court-fee payable by him 
upon his memorandum of appeal in the 
Divisional Court. If this sum is paid within 
three months of the date when this order is 
communicated to him a decree in the terms 
above indicated will be drawn up in favour 
of plaintiff. If it is not so paid the decree 
will be to the effect that plaintiff’s suit stands 
dismissed. In any event we leave the parties 
to bear their own costs throughout. 

Appeal accepted. 

(3) 20 A. 362; A. W. X. (189S) 72. 


NAGPUR JUDICIAL COMMISSIONERhS 

COURT. 

Civil Revision Application No. 255 op 1912. 

February 18, 1913. 

Present-. — Mr. Hallifax, Offg. A. J. 0. 

BINDESHRI PRASAD— Applicant 

t 6 T 8 t {$ 

VISHWANATHD AS — Respondent. 

Provincial Small Came Courts Act (IX of 18S7h 
Sch. II, Art. 8— Jurisdiction—Suit by landlord for 
rent at enhanced rate after notice Jor vacating. 

Plaintiff served dofondant with a notice to vacate 
his house occupied by the latter as a tenant, by a 
certain date, and warned him that on his failure to 
vacate ho would bo charged rent at an enhanced 
rate; the defendant did not vacate, and the plaintiff 
sued for rent at the enhanced rate and the question 
was whether the suit was cognizable by a Court of 
Small C.auses : 

Held, that the suit was one for the ‘recovery of 
house-rent’and nothing else, and was cognizable by 
the Small Cause Court. 

Ilaji Ahmad Husain v. Sundar L^l, 80 P. R. 1893; 
Janoo ilundur v. Brijo Singh, 22 W. R. 548 and 
Bhoohun Mohan Bose v. Chundernath Banerjee, 17 W. 
R. 69, referred to. 

Civil revision against the order of the 
Judge, Small Cause Court, Jubbulpur, dated 
the 28th November 1912. 

Mr. M. B. hinkheie, for the Applicant. 

JUDGMENT.—The plaintiff sued the 
defendant for house-rent in the Jubbulpur 
Court of Small Causes. He alleged that 
the defendant agreed to pay Rs. 8-5 4 per 
mensem up to the end of October 1911 and 
Rs, 8-8 0 after that date. As he fell into 
arrears the plaintiff delivered to him a 
written notice on 29th April 1912 
calling upon him to vacate the house 
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by 31st May 1912 and warning him 

that if he failed to do so rent would 
be charged at the rate of Rs. 20 per mensem 
from that date. The defendant was still in the 
house at the date of suit, and the plaintiff 
claimed rent up to the end of the previous 
month, September 1912, at the three different 
rates stated. The learned Judge returned 
the plaint, holding that the suit was not 
triable by his Court for the following 
reasons: ‘ Plaintiff claims Rs. 80 from the 
defendant on account of the occupation of 
the house at Rs. 20 per met sem after the 
determination of the lease according to tlie 
notice. After this period the defendant was 
trespasser and amount claimed is mesne 
profits. As such major portion of the claim 
is beyond the jurisdiction of this Court. 

If there were any question of mesne profits 
in the matter the order would be correct, 
being in accordance with the ruling in 
Lachman Rao v. ]Vaman Rao (1). But tliere 
obviously is not. In Hn'ii Ahmad Husain v. 
iSundar Lai (2) an exactly similar claim 
was made for enhanced rent after an 
exactly similar notice to quit or pay 
higher rent, the only difference in the 
cases being that there the parties had 
agreed that if the defendant failed to pay liis 
rent in advance the plaintiff would be at 
liberty to give him notice to vacate the pro¬ 
perty or to pay rent at an enhanced rate 
to be specified in the notice. It was held that 
this was a suit for house-rent and did not 
come within the scope of Article 7 of the 
second Schedule of Act IX of 1887. In Janoo 
Mundur v. Brijo Siugh (3) Phear and 
Morris, JJ., held that if a tenant continues 
in occupation after receipt of a notice similar 
to that served on the defendant he must be 
taken to have agreed by implication to pay 
the enlianced rent. Again in Bhoobun Mohun 
Bose V. Ohundernalh Banerji (4) a similar .suit 
in respect of land, not a house, was held to 
baasuitfor damages, nob for an enhancement 
of rent and, therefore, triable by a Small 
Cause Court. 

In the Punjab case of Hon Ahmad Husain 
V. Sundar Lai (2), mentioned above, Mr. 
Justice Rivaz said: “fho suit mentioned in 

Cl) 16 C. P. 1 j. R. 1. 

(2) 80 P. R. 1893. 

(3) 22 W. R. 548. 

( 4 ) 17 W. R. 69. 


Article 7 ‘for the assessment, enhancement, 
abatement or apportionment of the rent of 
immoveable property’ cannot, I sliould 
say, be intended to cover any suit re¬ 
lating to house rent. The terms used are 
well understood a.s referring to rent of 
land only. Anyhow, the present suit appears 
to me to be one which cannot correctly 
be described as a suit for ‘enhancement 
of rent’ in any sense, being rather a 
suit for rent, including rent at an 
enhanced rate agreed upon by the 
parties. The suit is one for the ‘recovery 
of house-rent’ and nothing else, and Articde 
8 of the 2nd Schedule conclusively settles 
that such a suit lies in the Small (’ause 
Court.” Tlie words apply exactly to (he 
present case, and I concur entirely in the 
view expressed. The order that the plaint 
shall be returned for proper presentation is, 
therefore, set aside. The plaint, which has 
been filed in this Court, will be returned 
to the applicant for presentation in the Small 
Cause Court of Jubbulpur, and the Judge of 
that Court will be directed to treat the claim 
as one triable by a Small Cause Court. 


PUNJAB CHIEF COURT. 

Miscellaneous Civil AppLicinoN No 15 

OF 1912. 

May 12. 1913. 

Pment :—Sir Arthur Reid, IvT., Chief Judge, 
and Mr Justice Beadon. 

LAKHMI DAS — Petitioned 

r ersu'i 

Musarnmat DAROPTI and others_ 

Re.spondrnts. 

Court Fees Act (Vll of 1870), s. 7 (iv) (c) and (d) 
— by Hindu nddoio- Suit by reversioner for 

decUirntion—Appointment of Receiver and restoration of 
property to status quo—Suit valued by plaintiff—Courts 
fee to be i>aid ail valorem. 

A suit for declaration that certain alienations niado 
by a Hindu widow will not after her death affect the 
interest of tho plaintiff, reversioner, for appointment 
of a Receiver, and for restoration of tho property to 
tho status quo ante certain arbitration proccedin "’3 was 
valued for purposes of jurisdiction and Court-fees ut 
Rs. 31,849-1-9: 

//eld, that section 7 (»i’) (c) and (d) of tho Court 
Fees Act applied and that aii uaiorem Court-fee cal. 
culated on the valuation by the plaintiff of the suit 
was leviable. ’ 

Oirdhari Lai v. Rant Lai, 21 A. 200; A. W N. (1899) 
32, distinguished. 

Umrao Mirza v. Jones, IOC. 599; ilahommed Zohur- 
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ud-din V. ZiahommedNoor'Ood-din,2\(j.%o\UariSanker 
Duft V. Kali Kumar Patra, 32 C. 734; 9 C. W. X. 
690; Ra[]hun'Uh Qanesh v. Ganaadhar Bhikaji, 10 B. 
60; Sardarsinghji v, Qanpat Singhji, 17 B. 56, re¬ 
ferred to. 

Application, under Order XL17, rule 1, 
Civil Procedure Code (Aofc V of 1908), for 
permission to appeal in forma pauperis. 

Mr. Qanpat Rai, for R. B. Sukh Diu/, for 
the Petitioner. 

Pandit Kishori Lai, for the Respondents. 

ORDER.—The question for consideration 
is the amount of Court-fee to which the 
appeal filed in this Court is liable. The 
nature of the suit has been described by the 
Court below as follows:— 

“The plaintiff’s claim, briefly put, is that 
Musammat Daropti, defendant No. 1, who is 
the widow of Labhu Ram, the last male- 
holder of the property in suit, is wasting 
the property having already made several 
alienations in favour of defendants Nos. 2 to 
9, and that he as the sole surviving rever¬ 
sioner of Labhu Ram is entitled to possession, 
or at least to the declaratory decree that 
the alienations made by Musammat Daropti 
shall not affect his reversionary rights 
after her death. He further prays that 
the alienees or donees may be compelled to 
restore the money they have received from 
Musammat Daropti and that the same may 
be deposited in some reliable Bank so that 
he may not be deprived of his rightful dues 
on the death of Musammat Daropti. He 
alleges that by giving away portions of 
Labhu Ram’s property to his sisters, 
Musammat Daropti has been guilty of such 
waste as entitles him to present possession 
of the property according to Hindu Law, by 
which the parties being Jains are bound in 
matters of inheritance.” 

The suit was valued for purposes of 
jurisdiction at Rs. 31,849-1-9 and the 
plaintiff was allowed to sue in forma 
pauperis. The suit was dismissed. The 
appeal to this Court was valued at the same 
amount, and, in the application for permis¬ 
sion to appeal in forma pivperis, the claim 
was said to be for possession of a honse, 
two shops, and recovery of cash, clothing 
and jewelry and the value for purposes of 
jurisdiction and Court-fee was assessed at 
Rs. 31,849-1-9. 

Notice was issued on the application for 
permission to appeal in forma pauperis for 


hearing by a Single Bench and at the hear¬ 
ing the learned Advocate for the applicant 
stated that his appeal was not for possession 
of the whole of the estate of the deceased 
Labhu Ram, bat for a declaration and 
appointment of a Receiver and restoration of 
the property of Labhu Ram to the status 
quo ante arbitration proceedings. The learned 
Advocate expressed his inability to say 
what Court-fee sliould be affixed and said 
that he had applied for psrmission to sue as 
a pauper because his client cjuld not pay 
the ad valorem Court-fee on the value 
assessed in the Court of first instance. The 
question of the amount of Court-fee was re¬ 
ferred to a Division Bench. 

Counsel for the petitioner relied on 
Qirdhari Lai v. Ram Lai (1). The suit 
was for appointment of new superintendents 
for the management of certain endowed pro¬ 
perty and the fulfilment of the object of 
endowment of and for the transfer of the 
whole endowed property from the possession 
of the existing superintendents to the posses¬ 
sion of the superintendents to be appointed; 
for an account, from the existing superin¬ 
tendents, of the incarae and expenditure of 
the endowment; and for the issue of instruo- ■ 
tions and rules for the management of the 
endowment and its income and expenditure. 

A Court fee of ten rupees was afiBxed, 
the plaintiff alleging that the subject-matter 
was uDt capable of valuation. It was held 
that Act VII of 1870, Schedule II, Article 
17 {vi) applied. 

The learned Pleader for the respondents 
contended that the suit was under Order 
XL, rule 1, of the Code of Civil Procedure, 
and cited the following authorities for the 
proposition that the appeal should bear an 
ad valyrem Court fee on the value of the 
suit assessed in the Court of first instance 
and on appeal: — 

(1) Omrao Mirza v. Jones (2), in which it 
was held that the value, for purposes of Court- 
fee of a suit, valued at Rs. 7,0D0 for the 
purpose of jurisdiction, for the removal of 
the defendiufc from the management of 
certain trust funds ou the ground of mis¬ 
conduct, was Rs. 7,000. 

(2) Mahommed Zohur‘ud-Din v. Mahom^ 
meJ Noor^ood-Din (3), in which it was held 

(1) 21 A. 200; K. W. N. (1899) 33. 

(2) 10 C. 599. 

(3) 21 0. 85. 
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afc page 91, that the appointment of a 
Receiver operates as an injunction against 
the parties, their agents and persons claims 
ing under them, restraining them from 
interfering with the possession of the 
Receiver except by permission of the Court. 

(3) Harz ^ankar Dutt v. Kali Kumar Pafra 

(4), in which it was held that a suit by 
a plaintiff in possession, for declaration of 
his title to land, and for an injunction res* 
training defendants from interfering witlx 
his possession by cutting trees thereon and 
for damages, is governed by section 7 (xr); 
(c) and (d) of the Court Fees Act, and that 
in such a suit the Court must accept the 
value of the relief stated in the plaint for 
the purposes of the Court-fees as well as for 
the purposes of jurisdiction. 

(4) liaghunath Oanesh v. Gangadhir 
Bhikaji (5), in which it was held tliat, 
whae the suit was for a declaration that 
the plaintiff was entitled, to the exclusive 
management of certain endowed property, 
and tlie plaint contained a prayer for an 
injunction, section 7 (xr) (c) of the Court 
Fees Act applied, and the appellant must 
state in the memorandum of appeal the 
amount at which he valued the relief sought, 
the injunction prayed for being consequential 
relief. 

(5) Sardarsinghji v. Ganpatsinghji (6), in 
which it was held that a suit for a declara¬ 
tion and for an injunction is governed by 
section 7 (tu) (c) and {<1) of the Court Fees 
Act and that the valuation of the relief 
sought rests with the plaintiff, and not with 
the Court. 

It will be seen that the Allahabad case 
differs from the present case in the fact that 
the plaintiffs-appellants therein alleged 
throughout that the subject-matter in dis¬ 
pute was not capable of valuation, while in 
the present case the specific value was assess¬ 
ed. Consideration of the authorities has 
satisfied us that section T (in) (c) and (ti) of 
the Court Fees Act applies and that an 
ad valorem Court-fee, calculated on the 
valuation by the plaintiff-appellant of the 
suit, is leviable. The record will be returned 
to the Single Bench. Costs of this Court will 
be costs in the cause. 

Counsel’s fee thirty-two rupees. 

C4) 32 C. 734; 9 C. W. N. 690. 

(6) 10 B. 60. 

(6) 17 B. 56. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Apteai, No. 51 of 1912. 

February 20, 1913. 

Present-. —Sir Henry Urake-Brockman, 

Kt., J.C. 

HIRA RAM— Appellant 

versus 

UDHE RAM — Respondent. 

Iliiuhi L-iiv—Joint bijfntftcr 

—Legal neccs'<itij —-I 'itccedi'nt ilcbt —— Daft < tu'tinn 
hefn-een dutij to pa ij father's debts, and being bound by 
/ather'salienations—.Uicnalion by one co-parccncr to the 
extent of his share. 

In tlio case of a inortgai^o of ancestral property by 
tljc father of a joint Hindu family govornetl by tlio 
Mitakshurn, leu'al necessity for cash advanced 
over and above tlio amount of a prior mort'rai'o, can- 
not be presumed, merely from the recital in tho 
mortgafje-deed that money was borrowed for private 
e.vpenses, an 1 the e.-tistenco of tho prior mortgage, 
and large family of the mortgagor. 

In tho absence of legal necessity, however, tho 
mortgagee of ancestral property from a Hindu father 
is at least bound to sliow that the delits for which tho 
mortgage was effected were antecedent to that tran¬ 
saction. 

Tiie true test seem to lie wlietlior tt»e payment 
and tho transfer are in reality a single transaction 
or not. 

There i.s a distinction between a son’s pion.s duty 
to pay his fatlier's ilobts and bis liability to be bound 
bv his father’s alienations of ancestral property, the 
rule to pay father’s debts ought not to bo pressed to 
all its logical consequences. 

Provided tliat an alienation is for value, in tho 
Central Provinces one co-parcciior may dispose at bis 
pleasure of ancestral undivided estate by private con¬ 
veyance to tho extent of his own share. 

Mukund Ram v. Ram Ratan, 2 X. L. It. 52, fol¬ 
lowed. 

Firsfc appeal against the decree of the 
District Judge, Bilaspiir, dated the 6th 
February 1912. 

Mr. A. C, Roy, for the Appellant. 

The Hon’ble Mr, M. B. Dadabhoy, for the 
Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for foreclosure of a mortgage executed 
by one Chhabinath on the 24tli April 1897. 
Chhabinath died in 1899, the mortgage- 
money fell due on the 22nd April 1900 and 
the suit was instituted on the 31st October 
1910. The defendants are six of the seven 
sons of Chhabinath with their descendants 
and the sons of the 7tb son. The mortgaged 
property consists of an S-annas share in 
Mauza Misda in the Janjgir Tahsil which was 
admittedly ancestral property in the hands of 
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the joint family consisting of Chhabinath and 
his sons. 

The consideration for the mortgage is des¬ 
cribed as Rs. 3,003 taken for private expenses 
and payment of debts due to creditors. It 
has been found that Rs. 50 were already due 
to the mortgagee and that Rs. 2,357 were 
taken to satisfy a previous mortgage. As to 
the remainder (Rs. 593) of the principal the 
lower Court has found that there is no evidence 
to show why this money was required or in¬ 
dicating inquiry made by the mortgagee as to 
the reason for borrowing it. A decree for 
foreclosure of the mortgaged share in 
default of paying Rs. 2,407 principal 
with interest has been passed against all the 
defendants. 

The object of this appeal by the plaintiff 
is to have included in the mortgage- 
money the disallowed portion of principal and 
interest thereon. Three points are pressed, 
namely:— 

( 1 ) the said portion is small as compared 
with the whole principal: 

(2) Chhabinath s circumstances were such 
that the lender might reasonably presume 
that Rs. 593 were needed for some expenses 
or other of the joint family: 

(3) the sous and grandsons are as such 
legally bound to pay Chhabinath’s debts 
and so to discharge the mortgage effected by 
him in the absence of any allegation that the 
debts were immoral. 

In support of the first point the decision 
of the Full Bench of the Allahabad High 
Court in Badri Prasad v. lladan Lai (1) 
is cited. There the consideration for the 
mortgage sought to be enforced consisted 
of Rs. 1,638*7-0 due for principal and 
interest on a previous mortgage and a 
cash advance of Rs. 11-9-0 made on the 
execution of the bond in suit. The 
Court expressly held that Rs. 119.0 did 
not constitute an “antecedent” debt but 
nonetheless gave the mortgagee a decree 
for sale in respect of the entire principal 
(Rs. 1,653) and interest thereon. The 
report does not indicate the purpose for 
which the cash was taken, much less 
negative the possibility that it was need¬ 
ed for expenses in connection with the fresh 
mortgage, e. { 7 ., purchase of stamp-paper 

(1) 16 A. 76; A. W. N. (1893) 52 (P. B.). 


and registration-fees, nor is any reference 
made to the question of legal necessity. 
In these circumstances I think it may 
fairly be assumed that legal necessity for 
the trifling advance was taken for granted. 
An alternative view is expressed in Ohandra- 
deo Singh v. Mata Prasad (2), namely 
that the sum of Rs. 11.9-0 was regarded 
as a negligible quantity. In any case I 
am not prepared to treat the decision of 
the Full Bench as authority for requiring 
no proof of legal necessity where so much 
as 19.7 per cent, of the consideration consists 
of a cash advance. The main question 
covered by that decision was whether pre¬ 
vious advances made by the person in whose 
favour the mortgage sued on was executed 
could be treated as antecedent debts and this 
was answered in the affirmative. 

The second point proceeds on the assump¬ 
tion that legal necessity for the cash advance 
should be made out in some way. The 
appellant’s learned Pleader relies on the 
recital in the mortgage deed that money was - 
borrowed for private expenses, on the exist- 
ence of a prior mortgage on the same property 
on which Rs. 2,357 were due and on Chhabi- 
nath 8 large family of sons and grandsons. 

It IS argued that in such circumstances there 
cannot but have been a need to borrow for 
ordinary house-hold and agricultural pur- 
pos^. There might have been some force 
in this contention had the evidence shown 
e share to have been previously mortgaged 
with possession or the income to have 

been less than sufficient to meet the 
necessary expenses of the family. As 

the record stands we cannot even be sure 

that the share is the sole item of the 
joint property. The mortgagee was con- 
ent to accept Chhabinath’s assertion that 
e needed money for private expenses” and 
I not even trouble to get some particulars 
entered in the deed. To make the desired pre¬ 
sumption would in effect be to dispense with 
any proof at all and so to nullify the 
requirement in Chapter I, section 1, paragraph 
of the Mitahshara that there should be 
a calamity affecting the whole family”, “a 
need of support” or “an indispensable 

7^7',. ^^30 fo be observed that 

Chhabinath s large family would in s^me 

^"^5 31 A. 176 at p. 188; 6 A. L. J. 

aOo {k, B.), 
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ways ba a distinof- advantage to him, as 
the members could and presumably did 
do much of the work for wliich a childless 
man would have to employ labourers. 1 hold, 
therefore, that no such presumption as that 
pressed for can be based on the circumstances 
mentioned. 

It remains to deal with the contention 
that whether the principal of a mortgage- 
debt was borrowed at the time of the 
mortgage or at some earlier date the 
transaction is binding on the sons’ and 
grandsons’ interests. In this connection the 
appellant’s learned Pleader relies on the 
view of the minority in Chondradeo Singh 
V. Mata Frasad (2), on the decision of 
Boddara and Bhashyara Ayyangar, JJ., 
in Ohidambara Mudaliar v. Koothaperximal 
(3), and on the definition of ’’antecedent 
debt” given by Pigot and Rampini JJ., 
in Khalilul Itahman v. Gohind Pershad (4), 
and approved in Kishuyi Ferskod v. Tipan 
Pershad Singh (5). The Madras decision has 
been overruled by the Full Bench in Venkata’ 
rnmanaya v. Venkataramaua Dass Pantulu (6), 
which upheld as correctly decided Sami 
Ayyangar v. Ponnammal (7), where Subra- 
mania Ayyarand Benson, JJ., declined to accept 
the view taken in Khalilul Rahman v. Qobind 
Pershad (4). The balance of authority seems 
to me clearly against the appellant in this 
matter. Apart from the Full Bench decisions 
of the Allahabad and Madras High Courts 
there is one of the Calcutta High Court— Suria. 
Prasad V. Gohib Ohaud (S) — in which Ghose 
and Harington, JJ., held the mortgagee of 
ancestral property from a Hindu father bound 
to show that the debts for which the mort¬ 
gage was given were antecedent to that 
transaction. In Bombay the view favoured 
in Kishun Pershad v. Tipan Pershad Singh 

(5) has long been followed: see Dattatrayav. 
Vishnu Narayan (9); but even so the balance 
of authority is as I have said and ray own view 
inclines strongly in the same direction. If 
the rule above cited from the Mitakshara 
is to have any force whatever—and it is 

(3) 27 M. 3i6. 

(4) 20 C. 328. 

(6) 34 C. 735 at p. 747; 11 0. W. N. 613} 5 C. L. J. 
669. 

(6) 29 M. 200. 

(7) 21 M. 28. 

(8) 27 C!. 762. 

(9) 12 Ind Caa. 949; 36 B. 68; 13 Bom. L. R. 1161. 


noteworthy that in express terras it limits 
the father’s power as against his sons aud 
grandsons to the case in which the latter 
are minors we should not treat it as 
overridden by tlie rule imposing on a eon 
the religious duty of paying his father’s 
debts. No doubt a dilliculty arises if it is 
laid down) tliat a, debt is not “antecedent” 
which is incurred one day and secured by a 
mortgage executed on the next. But for 
present purposes it is not necessary to go 
this length, nor do 1 think that the Courts 
should allow themselves to be hood-winked 
by so transparent a device as that of 
delaying execution of a transfer for a short 
time. The true test seems to be whether 
the payment and the transfer are in reality 
a single transaction or not. 

I agree entirely with Stanley, C. J., in 
thinking it essential to draw a distinction 
between the son's pious duty to pay his 
father’s debts aud his liability to be bound 
by his father’s alienations of ancestral pro¬ 
perty. As that learned Judge points out, 
the rule of the Mitakshara does afford] some 
protection to sons and grandsons against the 
land-hunger of money-lenders. I would 
not, therefore, press to all its logical con¬ 
sequences the rule established by modern 
case-law which has elevated into a legal 
obligation what the Hindu-lawgivers desoribe 
as a pious duty. 

The appeal accordingly fails and is dismi.ss- 
ed with costs. In Ithe Courts below costs 
will be borne as already ordered. 

In conclusion I desire to remark that 
neither iu the lower Court nor in the memo¬ 
randum of appeal was any attempt made 
to obtain a decree against what would have 
been Chhabinath’s divided share had 
partition been effected immediately after 
the mortgage. It seems, however, in view 
of the law governing voluntary alienation 
by a co-parcener of his share iu undivided 
ancestral property as laid down in Mukund 
Ram V. Ram Ratan (10) that the amount 
of principal here in dispute might conceivably 
be treated as a secured debt against Chhabi¬ 
nath’s undivided share now in the hands of 
his eons and grandsons. 

Appeal dismissed, 

(10) 2 N. L. R. 62. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 667 ok 1910. 

April 24, 191:U 

Present: —Mr. Justice Scott-Sraifch. 

TAJ MUHAMMAD and others— 
Defendants—Appellants 

versus 

KANSHI MAL, Plaintiff, KHATROO and 
HASSOO REPRESENTATIVES OF BAHADUR 

Deceased—Defendants—Respondents. 

Custom — Village Karampiira, Tahsil MaiUi, Multan 
Distnrt—Alienation of house by non-proprietor — Dis¬ 
tinction drnion hetioecn Arorus and others - Acquiescence 
by proprietors in previous sales does not amount 
to renunciation—Review not to be granted without 
notice to the opposite party. 

[n the villas:© of Karuinpura in tlie Mailsi Tahsil of 
the Multan District, a nou-proprietor cannot dispose 
b}* sale of his house with a risrljt of residence there- 
ii>. 

The I'ajih-ul’iirz of the villapje draws a distinc¬ 
tion in this respect between ^-Iroras and the 
ordinary menials, permitting the former to sell as be¬ 
fore. 

Mere acquiescence in previous sales will not imply 
a renunciation of the discretionary right of the 
proprietors to object to a subsequent sale. 

Tcja Sinyh v. Mirza Sayad Muhammad Khan, 121 P. 
K. 188S, and Kalin v. Amian Singh, 40 P. K. 1886. 
referre'd to. 

An application for review cannot bo accepted with¬ 
out notice to the ojiposile party. 

Second appeal from the decree of the 
District Judge, Muzaffargarh, empowered to 
act as Divisional Judge, dated the 11th 
December 1903, reversing that of the Mansif, 
2Dd class, Multan, dated the 14th November 
1907, dismissing the claim. 

Tlie Hon’ble Mr. Muhammad Shaii, K, B., 
for the Appellants. 

Mr. Gokal Chand and Lala Sangam Lai, 
for the Respondents. 

ORDER.—This is an appeal admitted 
under section 70 (1) (c) of the unamended 
Punjab Courts Act. 

The application was in the first instance 
rejected on 9th June 1909, but sabsequently 
an application for review was entertained 
after the records had been seen on 11th 
May 1910. Lala Sangam Lai, for respond¬ 
ent, urges that the application for review 
should not have been accepted without 
notice to his client under Order XLVII, 
rule 4, Civil Procedure Code. This appears 
to be correct and I have, therefore, considered 
the order of 11th May 1910 as one merely 
admitting the application for review subject 
to any objections that might be urged. 


Lala Sangam Lai can really show no 
good cause against the application and I 
am the more disposed to grant it, because 
the order of the 9th June 1909 was regarded 
in a subsequent suit as an authoritative 
decision by this Court on the question of 
custom. I, therefore, accept the application 
for review and admit this as an appeal. 

JUDGMENT. — It was originally ordered 
that this appeal should be heard along 

with Civil Revision No. 233 of 1910, but 
the latter case was not complete to-day 
and had to be adjourned. The point at 
issue is not the same in the two cases 
and there appeared no good reason why 
the hearing of the present appeal should 
be again adjourned. 

The question is whetlier in the village 
of Kararapura in the Mailsi Tahsil of the 
Multan District a non-proprietor (a Machhi 
in this case) can dispose by sale of his 
bouse with a right of residence thereiu. 

The general custom in the Punjab is 
well known and is laid down in Article 
236 of Rattigan’s Digest. The first Court 
found that plaintiff upon whom the burden 
lay had not proved the existence of a custom 
authorizing sales by non-proprietors. 

The lower Appellate Court found that 
the custom was established. 

It appears to me on a fall and careful 
consideration of all the evidence that the 
conclusion of the lower Appellate Court 
•is not warranted. 

The wojih'uUarz contains the following 
rule: If any resident {bashindah) leaves 
without heir the materials of his house 
belong to the proprietor. If the resident 
built a house at his own expense he can 
give away or sell the materials.* 

Other residents such as Aroras, etc., who 
are accustomed to sell to each other are 
not prohibited from doing so.’ The first 
Conrb interpreted this to mean that ordinary 
non-proprietary residents could sell the 
materials of houses built by them, but not 
the sites as nothing was said about the 
latter, wheresis aroras and similar people 
such as shop-keepers could sell to each 
other as heretofore. I think this interpre¬ 
tation is correct. A distinction is drawn 
between Aroras, i.e., the shop-keeping and 
money-lending classes, and the ordinary 
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menials. I see no reason why tlie speolal 
privilege® in this respect granteil to Aroris 
shonld be extended to Machhis\ in ray 
opinion the ivajib-ul-arz does not at all 
help the plaintiff to prove the custom alleged 
by him. 

Some eight or nine instances of sales by non- 
proprietary residents have been cited, but 
several of these are by and only 

four or five are really in point. In the ca.se 
of one sale Taj Muhammad signed as an 
attesting witness, but that merely .signified 
his assent thereto, and it is settled by 
a long series of decisions of this Court 
that mere acquiescence in previous s.tles 
will not imply a renunciation of the dis' 
cretionary right of the proprietors to object 
to a subsequent sale, see Teia Singh 

V, Mirza Sayad Muhammad Khari (1) 

and Kalin v. Amian Singh (2) and many 
other rulings. The few instances cited in 
the present case are by no means sufficient 
to establish the alleged custom. 

I accept the appeal, and setting aside 
the decree of the lower Appellate Couit 
restore that of the first Court, but I leave 
the parties to bear their own costs through¬ 
out. 

Appeal accepted. 

(1) 124 P. R. 1888.' 

(2) 40 P. R. 1886. 


CALCUTTA HIGH COURT. 

SsoOND Civil Appeal No. 292-1! of 1909. 

May 28, 1912. 

Present '.—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

PEART LAL DAW and others—Plaintiffs 

— Appellants 

versus 

MADHOJI JIBAN and others—Defendants 

—Respondents. 

4s8^f7nmcn ^—jor royalty and comnxission—Plaint• 

iS jointly entitled with defendant Xo. 3 —Form of suit 
whether had—Payment to one of three persona joinily 
entitled to receive money, whether good payment againat 
others—Title of assignee when complete—Title dependent 
on notice to tenants— lenayits paying rents bona fifle to 
(usignor—Tenants paying rent to assignor after receiv- 
ing notice of assignment from assignee, wlwther bona 
fide—Irarw/er o/ Property Act (IV of 1882^, ss. 37, 50, 
lOd—Contract Act (/X of 1872), a. 45. 

The plaintiffa as assignees were entitled to recover 
royalty and oommission jointly with thoir assign¬ 


or, the ilefond.'int No. 3, wlio assorted that ho had 
received from tho principal defendants tho sums 
cKiimed by tho plaintiffs: 

IIcl'l, tli.at the plaintiffs were not bound to suo 
with dofeinlant No. 3 !i3 .a c ».plaintiff, tliat tho suit as 
framed was not bad, and that it was not noccssary 
for tho plaintiff to sue for tlio recovery of tho ontiro 
sum. 

Pi/nri Mohiiu v. ICeihr Xafh Ro't, 26 C. 4)3 (F. H.) 
and P-'rgnsh Lai v. Ahlton ri Ihljobind, 10 C. <35, 
referred to. 

Piiyinent to ono of throe }>er.sons ontitlcil to receive 
tlie money, is not a trood [)ayinent against the others. 

Darhcr Maran v. liamnan (loun'lnn, 20 M. 4G1; < il. 

L. .1. 260, <lissonted from. 

Harihfir per'ltad v. BhnJi Perahod, G L. T. 3S3 at 
p. 301 and Jlutainnra pi'anni v. Ruhni'innea-in Begum, 

8 Ind. Cas. S37; 13 C. L. .1. 3; 3S C. 34followed. 

Under sections 37, .50 and 10.) of tiio Transfer of 
Proportv Act, the title of the assignee is completed 
\inon execution ami, wlicre necessary, regis'ration of 
the deed of assignment; tho completion of tho title is 
not ])03tponc<l till Jiotico has he(Mi given either by tlio 
assignor, or by tho assignee to tho tenant. 

The Collector of Rajahnhuc v. linrsoondenj Dchea, 
\V. R. 1801, Act X Rulings, 0, relied upon 

As soon as tho title of tho assigiieo is complete, 
he is entitled to claim rent. The ten.ant can es¬ 
cape tho liability if ho can establisli that ho has 
paid rent to the assignor in good faith before ho 
had notice of the assignment 

It is imtnatorial tvhethor tho notice of assignment 
is received from the assignor or tlio assignee, and 
the tenant cannot auceessfully plead that lio lias paid 
tho rent bona fide to tho assignor, if ho has received 
notice of the assignment from tho assignee. 

Pope V. Diggs, 9 B. and C. 245; 32 R. H. 065; 4 
Man & Ry. 1!)3; 7 L. J. (o. s.) K. B. 240; 103 Eng. 
Rep. 91; and Rogera v. Humphreys, 4 A. & E. 293; 43 
R. R. 340; 5 N. A M. 511; 1 II. A \V. 62J; 5 L. J. K. B. 
65; 111 Eng. Hep. 799, relied upon. 

A suit for recovery of arrears of royalty and com¬ 
mission, is not one for rent within the moaning of 
Article llOof 8clicdulo II of the Limitation Act of 
1877, but is governed by Article 116. 

Vmesh Chnndcr Mun'Ud v. Dasi, 15 C. 

221, followed reluctantly. 

Appeal from the decree of the Judicial 
Commissioner of Maubhura, dated August 
31st, 1909, reversing that of the Sub* Judge of 
Purulia, dated Jane V3rd, 1908. 

Mr. P. Sinha, Babue Dwnrka Nath 
Chakravarti and Nagendra Nath Mitra, for 
the Appellants. 

Dr. Rash Behary Ghose and Babu Lakshmi 
Natain Singh, for the Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiffs in a suit for recovery of arrears 
of royalty and caramission from the 
principal defendants. On tlie 6th June 
1901, the third defendant, obtained a lease 
from the Raja of Jherriah; and, seven days 
later, he executed a raining lease in tlie name 
of the 2nd defendant for the benefit of tbe 
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first two defendants. The case for the 
plaintiff is that on the 27t.h December 
1902 the third defendant transferred a part 
of his interest to the plaintiffs, namely to the 
extent of a ten-sixteenths share in favour of the 
first plaintiff and to the extent of a tentli share 
in favour of the 2nd plaintiff. The position 
was tliat the two plaintiffs and the third 
defendant thereupon became entitled to 
recover royalty and commission from the 
first two defendants in the proportion of 
10, 1 and 5. The plaintiffs claim in this 
suit, instituted on the 28th August 1907 
to recover royalty and commission for the’ 
period between the 27th December 1902 
and the loth July 1907. The first two 
defendants denied the title of the plaintiffs- 
they also pleaded payment of the sums 
claimed to the third defendant, and, in the 
course of the trial, they sought to prove 
four payments alleged to have been made 
on the 6th November 1906, 11th Anril 
1907, 15th April 1907 and 16th April 1908 
The Suoordinate Judge held that the reality 

of these payments was at least doubtful He 
further held that the defendants were 
aware of the assignments in favour of the 
plaintiffs before the date of the earliest of 
the alleged payments, and as, in his opinion 
the title set up by the plaintiffs was es- 
^blished, lie made a decree in their favour 

Upon appeal the Judicial Commissioner has 

reversed that decision. He has held that 
the defendants were entitled to a notice 
from the transferor and also to know the 
precise conditions and terms of the transfer 
As regards the alleged payments, he did not 
expressly find that they had been made 
but, 80 far as we can gather from his judgment’ 
he was possibly inclined to hold that the 
payments were genuine. In this view 
although the Judicial Commissioner held 
that the assignments in favour of the plaint¬ 
iffs were established, he concluded that 
they were not entitled to a decree as against 
the^ first two defendants, but he gave the 

against the third defend¬ 
ant, their assignor, and this could be made 
only on the assumption that the third defend¬ 
ant had, as a matter of fact, received the 
Bums alleged to have been paid by the 6rst 
two defendants. This decision has been 
assailed before us on behalf of the plaintiffs 
on the ground that as their title by assignment 
was established, they Were entitled to recover 
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the arrears due, and, that the burden was upon 
the first two defendants to allege and establish 
that they had made the payments without 
notice of the assignment. On behalf of the 
respondents, it has been contended, although 
the objection was not seriously pressed, that 
the suit was not properly constituted, and 
that, at any rate, the payment of the sura due 
to one of the three persons jointly entitled 
to receive it, was a valid discharge. It has 
further been argued on behalf of the respond¬ 
ents that the title of the plaintiffs was not 
completed till notice had been given and that 
it was essential that such notice be given to 
the tenants by the assignor himself. It 
has also been urged that the findings of the 
Judicial Commissioner concluded the case 
and that it was not competent to this Court 
to interfere in second appeal. It has finally 
been argued that a considerable portion of 
the claim was barred by limitation. 

In so far as the preliminary grounds 
urged by the respondents are concerned, there 
is obviously no substance in either of them. 
It was contended that the suit was badly 
framed, because the plaintiffs, if they were 
assignees, were entitled to recover royalty 
and commission only jointly with their 
assignor and that consequently they were 
bound to sue with him as a co-plaintiff. 
In view of the decision of a Full Bench of 
this Court in the case of Peary Mohan v. 
Kedar Nath (1) this position cannot possibly 
be maintained. It is further clear that 
as the third defendant asserted that he had 
received from the other two defendants the 
sums claimed by the plaintiffs, it was not 
necessary for the latter to sue for the re¬ 
covery of the entire sura, as was explained 
by this Court in the case of Pargash Lai v. 
Akhowri Balgohind Sahi (2). Nor can 
the position be sustained that payment to 
one of the three persons entitled to receive 
the money, is a good payment against the 
others. Although this contention may 
be supported by the case of Barbar Maran 
v. Bnmana Qoundan (3) the contrary view 
has been taken by this Court in the cases of 
Barihar Pershad v. Bholi Pershad (4) and 
Hnsainara Begum v. BaUmtinnessa Begum (5). 

(1) 26 C. 409 (P. B.). 

(2) 19 C. 735. 

(3) 20 M. 461; 7 M. L. J. 269. 

(4) 6 C. L. J. 383 at p. 394. 

(5) 8 lod. Caa. 837} 13 C. L. J. 3; 38 0. 342. 
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The questions thus arine for consideration. 
Hrsf, -whether the title of the plaintiffs was 
completed upon the assignment in their 
favour by the third defendant or wtiether it 
was obligatory on the landlord transferor to 
give notice to the tenants; secondly, if such 
notice was necessary for the completion of 
the title of the plaintiffs, whether such notice 
could be given only by the assignor; thirdly, 
whether upon the facts found the first two 
defendants had notice of the assignment, and 
fourthly, whether any portion of the claim is 
barred by limitation. 

In 80 far as the first point is concerned, the 
answer must depend upon the construction 
of sections 37, 50 and 109 of the Transfer of 
Property Act. Section 37 provides that 
when, in consequence of a transfer, property 
is divided and held in shares, and thereupon 
the benefit of any obligation relating to the 
property as a whole passes from one to 
several owners of the property, the corres¬ 
ponding duty shall, in the absence of a 
contract to the contrary amongst the owners, 
be performed in favour of each of such 
owners in proportion to the value of hi.s 
share in the property, provided that tlie 
duty can be severed and that the severance 
does not substantially increase the burden 
of the obligation: and provided that no 
person on whom the burden of the obliga¬ 
tion lies, shall be answerable for failure to 
discharge it in the manner provided by the 
section, unless and until he has had reasonable 
notice of the severance. Section 50 provides 
that no person shall be chargeable with any 
rents or profits of any immoveable property 
which be has in good faith paid or delivered 
to any person of whom he, in good faitli, 
held such property, notwithstanding it may 
afterwards appear that the person to whom 
such payment or delivery was made had no 
right to receive such rents or profits. Sec¬ 
tion 109 applies the principle embodied in 
sections 37 and 50, to the case of leases, 
if the lessor transfers the property leased or 
any part thereof or any part of his interest 
therein, the transferee, in the absence 
of a contract to the contrary, shall possess 
all the rights, and, if the lessee so elects, be 
subject to all the liabilities of the lessor as 
to the property or part transferred so long 
as he is the owner of it; but tlie lessor 
should not, by reason only of such transfer, 
cease to be subject to any of the liabilities 


imposed upon liira by the lease, unless the 
lessee elect.s to treat the transferee as the 
person liable to him: provided that the 
transferee is not entitled to arrears of 
rent due before the tratjsfer and tliat, 
if the lessee, nob liaviug reason to be¬ 
lieve that sucli transfer lias been made, 
pays rent to the lessor, the lessee shall not 
be liable to pay sucli rent over again to the 
transferee. It is evident upon a true con¬ 
struction of these statutory provisions that 
the title of the assignee is completed upon 
execution and, wliere necessary, registration of 
the deed of assignment, tiie completion of the 
title is not postponed till notice has been 
given either by the a.ssignor or by the 
assignee. This, in fact, is in accordance witli 
what has been treated as good law, in this 
Court since the decision in the case of The 
Collector oj Hn^shahye v. Harsoondaiy Dehea 
(6). Tlie same view lias been taken in 
England, and tlie history of the law on the 
subject will be found set out iti the cases of 
Moss V. Onllimore (7), Do°d Agnr v. Ihown (8), 
and Scaltock v. llnrston (9), [see also Woddilove 
V. Jhirnett (10) and Wilton v. Dtcnn (11), De 
Nicols V Saunders (12), Cook v. Guerra (13).] 
Under the law as it now stands in Euglaiid 
the grant of the reversion is etfectu.al to all 
intents and purposes witliout any attornment 
of the tenants of the lands out of which the 
rent shall be issuing, as if their attornment 
had been liad and made. Consequently, we 
must take it tliat the tide of the plaintiffs to 
the royalty and commission claimed by them 
was perfected on the27tli December 1902 
when the assignment in their favour was 
made. The fii’st ground put forward on 
behalf of tlie respondent cannot, therefore, 
be supported. 

Ill so far a.s tlie second point is concerned, it 

(T)) (1400 W. U., Act X Rulings, 0. 

(7) (1779) 1 Douglas 27i); I Smith L, C. 514; 99 
Eng. Rep. 1H2. 

(H) (1853) 2 E. A B. 331 at [>. 347; 95 R. R. 580; 22 
L. J. Q. B. 432; 17 Jur. 1101; 21 L. T. (o. 8.) 300; 118 
Eng. Rep. 791. 

(9) (1H75) 1 C. 1’. D. 100; 45 L, /. C. 1*. 125; 34 L. 
T. 130; 24 W. R. 431. 

(10) (1830 2 Ping. X. C. 538; 4 D. P. C. 347; 2 
Scott. 703; 1 Hodgcd 395; 5 L. J. C. P. 145; 132 Eng. 
Rep. 210. 

(11) (1851) 17 Q. B. 204; 8.5 R. R. 471; 21 L. J. Q 
B GO; 15 Jur. llOl; 117 Eng. Ucp. 1292. 

(12) (1370) L. R. 5 (.’. P. 5b0; 39 L. J. C. P. 297; 22 
L. T.601; 18 \V. R. 1100. 

(13) (1872) L. R. 7 C. P. 132; 41 L. J. C. P. 8J; 
26 L. T. 97; 20 W. R. 367. 
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has been argued that notice by the assignors is 
essential in order that the tenant may not 
be competent to plead that he has in good 
faith paid rent to the assignor without notice 
of the assignment. In support of this position 
reliance has been placed upon the case of 
B irnh irt v. Gree)ishield-i (14). In our opinion, 
there is no foundation for this contention. In 
our view, as soon as the title of tlie assignee 
has been completed, he bec:>mes entitled to 
claim rent. But the tenant is able to escape 
the liability, if he alleges and establishes that 
he has paid rent to the assignor in good faith 
before he had notice of the assignment. It 
is immaterial whether the notice of the 
assignment is received from the assignor or 
the assignee. In fact the cases of Pope v. 
Biggs (i5) and Rogers v. Rumphreys (16) 
show that the tenant cannot successfully 
plead that he has paid the rent bona fide to 
the assignor if he has received notice of the 
assignment from the assignee. No doubt. 
Lord Kingsdowii observed in the case of 
Barnhart v. Qreenshields (14), that a purchaser 
is not bound to attend to vague rumours or 
flying reports or to statements by mere 
strangers; a notice in order to be biuding 
must, according to Lord Kingsdown, proceed 
from some person interested in the property. 
But it is desirable to point out that notwith¬ 
standing the strong terms in which this 
expression of opinion is put by Lord St. Leo¬ 
nards in Rochard v. Fulton (17), it is not 
always prudent and safe in practice for a 
purchaser to ignore a deliberate and particu¬ 
lar statement of an adverse claim, merely 
on the ground that it has not been made 
by a party interested, the credibility of the 
informant must surely be considered. The 
substance of the matter is that when the 
tenant pleads payment to the assignor, the 
Court has to consider, upon all the circum¬ 
stances of the case, whether the payment 
alleged to have been made by him was bona 
fide. If he has made the payment with notice, 
actual or constructive, of the assignment he 
cannot escape liability merely by proof 
that the notice he received was from the 

(U) (1853) 9 xi. P. C. 18; 14 Eng. Rep. 201. 

(15) (1829) 9 B. & C. 245; 32 R. R. 665, 4 ilan. & 
Ry. 193; 7 L. J. (o. s.) K. B. 246; 109 Eng. Rep 91. 

(16) (1835) 4 A. &E. 299; 43 R. R. 340; 5 N. & 
M. 511; 1 H. & W. 625; 5 L. J. K. B. 65; ill Eng. 
Rep. 799. 

(17) (1844) 1 Jo. & La Toacho 413 at p. 442; 7 Ir 
Eq. B. 131. 


assignee and not from the assignor. The 
second ground, therefore, must be overruled. 

In so far as the third point is concerned, it 
divides itself into two branches, firsts what 
is the precise point of time with reference 
to which the question of notice has to be 
considered; and, secondly^ whether upon the 
materials before the Court the defendants 
have established that they made the alleged 
payment without notice of the assignment. 

In 80 far as the first branch of the third 
contention is concerned it is clear that if 
the payments were made after the defend¬ 
ants had received notice of the assignment, 
the payments are of no avail. The defence 
can be valid only in respect of payments 
proved to have been actually made before 
notice was received. XYe take this view not¬ 
withstanding the decision in Wilton v. Dunn 
(11), where the Court refused to follow 
Wndlilove v. Barnett (10). The decision in 
Wilton V. Dunn (11) proceeds on the 
untenable assumption that the title of the 
assignee is not perfected till notice has been 
given. The title of the plaintiff here was 
completed on the 27th December 1902, they, 
thereupon, became entitled to receive from 
the defendant royalty and commission, and 
the defendants can escape liability, only if 
they establish that, as, a matter of fact, they 
had made payments to the assignor before 
they received notice of the assignment. 
Consequently, we have to consider whether 
the defendants had notice before the 8bh 
November 1905 the date on which the 
first of the alleged payments was made. 

In so far as the second branch of the third 
contention is concerned, it reduces itself to 
this: have the first two defendants estab¬ 
lished that they had no notice before the 8th 
November 1903 ? Now Exhibit X, a letter 
from the •2nd plaintiff to the first defendant 
dated the 7th June 1906, produced by the 
tenants defendants proves conclusively that 
they had notice of the assignmenton that date. 
This letter refers to another letter which had 
been received by the writer from the first 
defendant in which the latter bad stated that 
he would not make any payments to the 
second plaintiff till he had got a letter from 
the first plaintiff and the third defendant. 
This indicates plainly that the first defend¬ 
ant had notice of the assignment in favour 
of the first plaintiff. In so far as the as- 
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signment in favour of the second plaintiff is 
concerned, the letter sets out the date of the 
assignment and tlm pages in tl)e registration 
book where the deed could be found. No 
doubt, the letter on the face of it does not 
state specifically the sliare which had been 
assigned in favour of the 2ud plaintiff. But 
that is immaterial. It is not necessary for 
our present purpose to consider what restric¬ 
tions have to be applied in tlie application of 
the doctrine, somewhat broadly stated, that 
notice of a deed is notice of its ontents, and 
there may be room for difference of opinion, 
whether in a particular case as for instance 
in Goppin v. Fernyhough (18), Bisco v. B,in- 
hary (19) and Davies v. Thomas (20), the 
decision in so far as it held that notice of a deed 
was notice not only of its contents butahso of 
the contents of other deeds mentioned there¬ 
in, may not have gone too far. Tl»e case be¬ 
fore us is reasonably free from difficul'v 
^Bank of Bombay v. Soleman Somji (21).] 
The tenants defendants had notice of tlie claim 
set up by the 2nd plaintiff and they were 
referred to the pages in the registration book 
where the deed of assignment was copieil out. 
An inquiry in tlie registration oliice would 
have brought to their notice the specific sliare 
which liad been assigned in favour of the 
second plaintiff. There is nothing to indi¬ 
cate that the second defendant called upon 
the 2nd plaintiff after the receipt of thi.s 
letter to specify tlie share whicli lie hud 
acquired by purcliase; nor is there anythin 
to sliow that tlie defendants made any in¬ 
quiries at all. We are of opinion that the 
deftndaots have failed to esfablish that they 
had no notice of the assignment. The view 
we taae is supported by the decision in Tay- 
/or V. Baker (22), Jones v. Smith f21) and 
Patman v. Harland (2(-). It is further 
worthy of note that the last payment 
alleged was made after they had filed 

(18) (1788) 2 Br. Ch. Cas. 291; 2.9 Eug. Uop. 150. 

(19) (187G) 1 Ch. Cas. 287. 

(20) (1836) 2 Y.& Coll. Ex. 234; 7 b. .1. (n. s.) Ex. 
21; 47 H.R. 309. 

(21) 1 Ind: Cas. 360; 35 LA. 139; 33 R. 1; 12 C. 
W. N. 993; 4 M. L. T. 201; 18 M. L. 435; 5 A. L. J. 
CCl; 10 Bom. L. R. 1065; 8 0. L. J. 345. 

(22) (1818) 5 Price 300; 19 R. R. 625; Daniell Ex. 
Eq.7l. 

(23) 06 Eng. Rop. 943; 59 R. R. 22; (1841) 1 Haro 
43 at p. 58; 11 L. J. Ch. 83 affcl. in 12 L. J. Ch. 3S1; 

7 Jur. 431; 1 Ph. 245; 41 Eng. Rep. 624. 

(24) (1881) 17 Ch. D. 353; 50 L. J. Ch. 642; 44 L. 
T. 728; 29 W. R. 707. 


their written statement in this suit and had 
full notice of the claim of the plaintiff. We 
hold accordingly that the plaintiffs have es¬ 
tablished their title to the royalty and com¬ 
mission claimed and tiiafcthe defendants have 
failed to discharge the burden which lay 
upon them to prove that the payments alleged 
to have been made by them were, as a matter 
of fact, made before they had notice of the 
assignment. The third contention, therefore, 
wholly fails. 

1 he fourtli (luestion which requires con¬ 
sideration is whether any portion of the claim 
is haired by limitation. It has been argued 
for the respondent chat the suit is one for 
rent within the meaning of Article 110 of the 
second Sclieduleof the Limitation Act, where¬ 
as it has been contended by the appellant 
that the suit is governed by Article 116 of the 
second Schedule of the Limitation Act. The 
cases of Umeih (^hxinder Mnndul v. Adarmoni 
Dasi (25), Raniganj Goal Association, Limit¬ 
ed V. Jadoonath Ohose (26), Umrao Bihi v. 
Mahomed Uojabi (27) and Bhola Nath D.iss 
V. llija Durga Prosad Sixigh (28j, support 
the contention of the appelhmts. Bub it has 
been suggested on behalf of the respondents 
that these case.s were erroneously decided and 
that on the principle of the decision of a Full 
Bench of this Court in the case of Mackenzie 
V. llaji Syed Mahomed Ali Khan (29), which 
practically overrules the case of Umesh 
Chnnler Mundal v. Adarmoni Dasi (25), 
Arliclo 116 has no application to cases of this 
(IcHcription. If the question raised had been 
res iiifegra, we would have been prepared to 
accept, the contention of the respondents and to 
hold that a suit of this descriptiou is governed 
by Article 110 of the second Schedule of the 
Limitation Act, and this in fact is the view 
adapted in the case of Ram Narnin v. Kamta 
Singh (dO). But in view of a ssries of deci¬ 
sions of tiiis Court which have apparently 
been treated as good law, though sometimes 
not without considerable hesitation, for nearly 
a quarter of a ceutury, we are not prepared 
to dissent from them and to refer die 
matter for decision to a Full Bench. If 

(25) 15 C. 221. 

(26) 19 C. 499. 

(27) 27 C. 205: 4 <\ W. X. 76. 

(23) 12 C. \V. X. 724. 

(29) 19 C. 1. 

(30) 20 A. 133; A. SV. N. (1903) 210. 
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we were to adopt such a course, we mipht 
seriously prejudice the position of many 
innocent persons who have not brought their 
suits within the time prescribed by Article 
110 in the belief that Article 116 was appli¬ 
cable, as laid down in the case of Omesh 
Ghunier Mumlul v. AdarnKmi Vast (25). 
This, in our opinion, is a case where the 
Legislature may intervene, if necessary, be¬ 
cause the result of legislative interference 
would be that rights would not be retros¬ 
pectively affected. Under these circum¬ 
stances, notwithstanding a strong inclination 
in favour of the contrary view, we feel 
constrained to follow the rule laid down in 
Umeik Ohunder v. Ad'irmoni Dasi (25). The 
conclusion follows that no portion of the 
claim is barred by limitation, and the fourth 
point taken by the respondents cannot be sus¬ 
tained. 

The result is that tliis appeal is allowed, 
the decree of the Court below discharged, and 
that of the Court of first instance restored 
with costs in all the Courts. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 4 of 1912. 
November 1, 1912. 

Present'. —Mr. Pratt, J. C , and 
Mr. Crouch, A. J. C. 

VVADHUM AL ivalad ISARDAS— Appellant 

versus 

CHELLOMAL walad SHEWOMAL and 

OTHERS—Respondents. 

Jurisdiction — Valu<ition of suit—Value o/claimbij 
plaintiff determines jurisdiction- jurisdiction not to be 
ousted by exaggerating claim — Partition suit— Value of 
share claimed, determines rntnc of .suit for purposes of 
jurisdiction—Parties consenting to refer inquiry info 
valuation for jurisdiction to Commissioner and to be 
hound by his finding — TToiver. 

The value that prima facie determines jurisdiotion 
is the value put upon the subject-matter by tbe 
plaintiff. 

Bub the jurisdiction of the Court properly having 
cognizance is not to be ousted by unwarrantable 
additions to the claim. 

Lakshman Bhaikar v. Babaji Bhafkar, 8 B. 31 
referred to. 

Damodhar Titnaj'i v. Trimhak Sakharam, 10 B. 370* 
ifamidunnissa Bibi v. Gopal Chandra Malokar, 24 C. 
661; 1 C. W. N. 556, distinguished. 

In a partition suit the value for jurisdiction should 


be determined according to the speci6o share olaimod. 

That law does not prevent parties waiving an in¬ 
quiry by the Court as to fact.s for the determination 
of the question as to jurisdiction when that fact 
depends upon facts to be ascertained. 

Jose Antonio v. Francisco Antonio, 7 Ind. Cas. 950; 35 
B. 24; 12 Born, L. R. 712, referred to. 

Hence, where on a question of valuation of a suit for 
purposes of jurisdiction, the parties agreed to ho 
bound by the decision of a Commissioner, it would 
not be open to either party to object to the reference 
to the Commissioner as illegal. 

Appeal from tbe order of the first class, 
Sub-Judge, Sukkur. 

Mr. Tsaedas Oodharam, for the Appellant. 

Mr. Hirdaravi Mewuram, for Respondent 

No. 1. 

Mr. Gidumal Awatrai, for Respondent 
No. 4. 

JUDGMENT.—The plaintiffappellant 

filed the partition suit in the Court of 
the Sub-Judge, first class, Sukkur alleg¬ 
ing that he was in joint possession. The 
plaint was stamped with tbe fixed fee of 
Rs. 10 under Schedule If, Article 17. 

The plaintiff alleged that the joint pro¬ 
perty was worth Rs. 42,500 and that his 
share was a quarter. This valuation of the 
suit for purposes of jurisdiction was objected 
to and tbe Sub-Judge referred to a 
Commissioner an issue as to the amount 
and value of the joint estate, tbe parties 
agreeing to be bound by the decision of the 
Commissioner. 

The Commissioner found that the joint 
property was worth Rs. 19,627-10-0 and 
that the value of plaintiff’s quarter share 
was, therefore, less than Rs. 5,000. 

The Sab-Judge accordingly returned the 
plaint for presentation in the Court of the 
bub-Judge, second class, Larkana. 

The plaintiff appeals against this order 
on three grounds: — 

(1) That the valuation in the plaint 
governs jurisdiction; 

(2) that, the value for jurisdiction is tbe 
value of the whole joint estate; and 

(3) that- the reference to the Commis¬ 
sioner was illegal. 

Now it is true that the value that prima 
facie determines jurisdiction is the value 
put upon the subject-matter by the plaintiff 
for it is to be determined at the com¬ 
mencement of the inquiry. Bat another 
principle has been recognised by the Courts 
and that is that the jurisdiction of the 
Court properly having cognizance is pot tq 
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be ousted by unwarrantable additions to 
the claim. Lakshman Bhatknr v. Bahaji 
Bhatkar (1). It was there said that such an 
exaggerated claim was a fraud upon the 
law and should be rejected. This principle 
may now be referred to section 151 of the 
Code of Civil Procedure. The case of 
Bamodhar Tiviaji v. liiyt hok Sakharnm (2) 
is distinguishable, for there .lurisdiction was 
determined by section 5 of Act XI of 1865 
according to the “demand” made by tlie 
plaintiff, so also is the case of HfjniidujinHsa 
Bibi V. Gopal Ghfindr<j Mainknr (3) whicii was 
decided under section 11 of the Suits 
Valuation Act. But even in the latter 
case it was admitted as a sound rule tlmt 
Courts should not allow parties to evade 
the law relating to matters of jurij^diction, 
and that when it was found that a party 
had intentionally exaggerated his claim in 
order to bring his suit in a Court which 
otherwise would not have jurisdiction to 
try it before the merits of that claim have 
been gone into, the plaint should be return¬ 
ed for presentation to the proper Court. 
These remarks have a special application 
in this case for the property is situate at 
Larkaua and the parties are residents of 
that place and the suit seems to have been 
designedly filed at Sukkur. The Sub-Jiidgo, 
therefore, had jurisdiction to inquire into 
the valuation of the suit made by the 
plaintiff. 

As to the second point it was settled by 
the Bombay High Court as long ago as 
1883 in the case already cited that in a 
partition suit the value for jurisdiction 
should be determined according to the specific 
share claimed. The ratio decidendi was 
that the subject-matter in the suit was 
generally the specific thing sought in the 
suit; that in a partition suit the whole e.state 
was the suhstratuin out of which the claim 
arose and could, therefore, only be remotely 
described as the subject matter; but that the 
claim itself was the immediate subject-matter. 
We think this line of reasoning is correct. In 
our view the whole estate is the corpus or 
object-matter out of which the claim arises 
but that the claim itself, r.e., the particular 
share claimed is the subject-matter in suit. 

(1) 8 B. 31. 

(2) 10 B.: 370. 

24 0. 661} 1 C. W. N. 656. 


Order XXXIX. rule 2 (1), requires that every 

suit shall include the wliolo of the claim 
which the plaintiff is entitled to make ia 
respect of his cause of action. Section 24 
of the Bombay Civil Courts Act refers to 
suits “wherein tlie subject-matter does not 
exceed in amount or value Rs. 5,000.” Reading 
these two provisions of the law together, there 
can, we think, be no doubt that the subject* 
matter i.s the claim. 

If the suit were not only for partition, 
but also for recovery of possession of the 
share claimed, the valuation would be made 
under section 8 of the Suits V'aluation Act 
and the value for jurisdiction and the value 
for Court-fee would he the same. This value 
would unquestionably bo the value of the 
share claimed. This was decided in the case 
of Motihai v. Haridas (4). The contrary 
view expressed in Bhagwat Sahny v. 
Pashupahi Bose (5) loses sight of section 8 of 
the Suits Valuation Act. 

In the present case the plaintiff claims to 
bo in joint possession and the claim is only to 
convert his joint possession of the whole into 
a several possession of a part. This is a 
claim that is difficult to value, but in any 
case its value cannot he greater than the 
value of the same claim where the plaintiff 
liad not possession. This also is the view 
expressed by the Legi.slature in section 4 of 
the Suits Valuation Act. 

The last point taken in appeal refers to the 
Comtuis.sioner. No doubt, the scope of the 
commission is wider than tha^ contemplated by 
Order XXVI, rule 9, but as parties agreed to 
ho hound by the finding of the Commissioner 
it is not open to the plaintiff to raise this objec¬ 
tion. .As said in Jose Antonio Barettov. Fran¬ 
cisco Antonio Rodrigues (G): “The law does not 
prevent patties waiving an inquiry by the 
Couit as to facts necessary for the determin¬ 
ation of the question as to jurisdiction, when 
that question depends upon facts to bo asoer- 
taiiied." 

We, therefore, confirm the order of the 
lower Court and disrais.s this appeal with 
costs. 

Appeal dismissed. 

(4) 22 B. 315. 

(5) 10 O. W. N. 56h 3 C. L. .T. 257. 

(6) 7 IncL Cns. 0.30; 35 B. 24; 12 Bom. L. R. 
712. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2585 of 1911 

April 11, 19i;j. 

Present: —Mr, Justice Chaprnaa aud 
Mr. Justice Newbould. 


HAMED ALI SADAGAR and another 
Plaintiffs—Appellants 


versus 

ATLAS ALI AND OTHERS— Defendants 

— Respondents 

Rsvenue S'lle Li-y A:t (Xl of iSoO^, s. 
ment, meamng of. 

A Section 37 of the Revenue Sale 

Act,18o9, the word settlement” iu that section must 

be taken to mean the permanent settlement of the 
estate concerned and not the year 1793 in which the 
greater portion of Bengal was permanently settled. 

Nagendra Lai Ckoivdliury v. Xazir AU 10 C W \i 
603, referred to. > • • i . 


Appeal from the decree of the first Sub- 
Judge of Chittagong, dated August 1st 1911 
Oinfirming that of the Third Sadar Munsif’ 
dated September 14th, 1910. ’ 

Babu Dhirendra LH Kastngir, for the 
Appellacts. 

Babu lOntish Chandra Sen, for the Re- 
spondents. 

JUDGMENT.—This estate was originally 
a Nawabad taluk which had always been 
temporarily settled. It was permanently 
settled for the first time in 1861. The ques¬ 
tion we have to decide is whether for the 
purposes of section 37 of the Revenue Sales 
Act, 1859, the word settlement” in that 
section shall be taken to mean for the 
purpose of this case the year 1793 in which 
the greater portion of this Province was 
parmanently settled; or whether the word 
settlement” in that section has the meaning 
which would naturally apply to it, namely, 
the permanent settlement of the estate con¬ 
cerned. The learned Subordinate Judge 
has taken the latter view, and we have no 
doubt that, that view is correct. We have 
been referred to the case of Nag^ndra Lai 
Ohowdhury v. Nazir AH (1). The facts of 
that case are different in a very important 
particular, for in that case the estate con¬ 
cerned had originally been permanently 
Betted in 1793. The portion of the judg¬ 
ment on which the appellant has relied is 
that in which Mr. Justice Mitra has said that 
the Permanent Settlement of 1793 is taken to 
be a date of the same nature as the reign of 
Richard II in England. We are not disposed to 


(1) 10 0. W. N. 603. 


take this view. The provisions of section 37 
of the Revenue Sales Act of 1859 were 
designed merely for the purpose of pre¬ 
serving an estate so far as may be in the 
condition in which it was at the time when 
the estate was permanently settled. We do 
not think that the Legislature had any regard 
to the considerations under which the Coro¬ 
nation of Richard II was once taken in 
England as the date beyond which the history 
of English Law cannot be profitably traced. 
The second ground argued in appeal is 
that the learned Subordinate Judge plac.-d 
the onus of proof wrongly on the plaintiff in 
so far as he held with reference to the terms 
of the kobnliat whicli was executed at the 
time of tlie Peimauent Settlement of this 
estate to the effect that the person taking 
settlement would recognize all the pdtahs 
then existing that it lay upon the plaintiff to 
show that the term of the patlah had expired. 
The appellant is unable to support his con¬ 
tention except by reference to the terms of 
section 37 of the Revenue Sales Act; and we 
have already held that the appellant is not 
entitled to the benefit of the provisions of 

that section. The second contention, there¬ 
fore, fails. 

A preliminary objection to the bearing of 
this appeal was made on the ground that the 
land had been acquired under the Land 
Acquisition Act, and that although the first 
Court had found that the land had not been 
so acquired yet pending the hearing of the 
present appeal a rale has been applied for by 
the appellant upon the ground that the land 
had in fact been so acquired and that Rule 
had been made absolute. The argument was 
that the question at issue between the parties 
was exclusively withiu the province of/ the 
land Acquisition Court. The respondent, 
however, conceded that he would make use of 
the decision of the learned Subordinate Judge 
in this matter before the Land Acquisition 
Court. It i.s clear, therefore, that it would 
not be right to hold that there was no appeal 
from the Subordinate Judge’s decision nearly 
upon the ground of the fact, if it be a fact, 
that the land bad been acquired in land 
acquisition proceedings. 

The result is that the appeal is dismissed 
with costs. 


Appeal ditmitsed. 
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KALI KUMARI V. BACHHAN 0INGH. 

CALCUTTA HIGH COURT. 

Civil Role No. 420 op 1913. 

April 28, 1913. 

Present'. —Justice Sir Asutosh Mookerjee, Kx., 
and Mr. Justice Beachcroft. 

KALI KUMARl— Petitioner 

versus 

BACHHAN SINGH— Opposite Party. 

Receiver-^Sclection—Judicial dis-rrction — Non-iuter^ 
ference by Appellate Court—Parfy to suit not to he ap¬ 
pointed Receiver unlcfi^ in special casc—ltesidence beyond 
jurisdiction, not fatal objection—Adcipiate guarantee 
that he will be subject to control of Coutt—Residence at 
great distance from property, if absolute diS'iuaUiication 
—Circumstance to be considered. 

Tho selection ami appointment of a particular poi¬ 
son as Keceiver is a matter of jmlicial discretion to 
be determined by tlio Court according to tho circum- 
stances of the case, and the exerciso of this like other 
matters of judicial discretion, will rarely bo interfered 
with by an Appellate tribunal. 

Perry v . Oriental Hotels Company, 5 Ch. App. 
420; 23 L. T. 525; 18 W. R. 779 and Cookes v. Cookes, 

2 Do G. J. and S. 526. relied upon. 

But ono of the ])arties to a cause shall not bo up- 
pointed Ucceiror without the consent of tho other 
party unless a very special case is made. 

Sargant V. Head, I Ch. D. 600; 45 L. J. ^h. -Ob. 
Budgett v. Improved Patent Syndicate Limited, (IJUIJ 

W. N 23, followed. . ,r r * i 

Residence beyond jurisdiction is not by itself a fata 

objection, but where a non-resident is appointed 

Receiver, there must bo adequate guaranteo that ho 

will be subject to tho effective control of the Court. 

The fact that the Receiver chosen resides at a gre.at 

distance from tho property which is to bo subjected 

to his management and control, while not regarded as 

an absolute disqualilication for tho otHco, is an im- 

portant circumstance to betaken into consideration. 

Tharpe v. Tharpe, 12 Vcs. 317; iryn/.c v. ‘ 

borough, 15 Yes. 283: In re Car.shalton Park 
Limited, (1908) 2 Ch. 62 at p. 08; 77 C- J- Gh. 5o0; .)•) 
L. T. 12; 15 Malison 228; 24 T. L. R. 517, relied upon. 

Rule against the order of the District 
Judge of Bhagalpore, dated March 3rd, 

1913. 

Babus Baldeo Narain Singh and Biraj 
Mohan Mujumdar, for thd Petitioner. 

Mr. Sinha and Dr. Dwarka Nath Mitter, for 
the Opposite Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order made under sub¬ 
section (1) of section 12 of the Guardians 
and Wards Act for the temporary pro¬ 
tection of the property of an infant. The 
opposite party,BachhanSingh, is the maternal 
grandfather of the infant and is one of the 
rival claimants for the office of guardian of 
his property. He was appointed guardian 
by the District Judge but his appointment 


has been set aside by this Court on appeal 
and the District Judge has been directed to 
re-consider the question of the appointment 
of a proper guardian. Daring the pendency 
of thi.s matter the District Judge has made 
an order under sub-section (1) of section 12 
and has appointed the maternal grand¬ 
father as Receiver of the estate of the minor. 
On behalf of the paternal grandfather of the 
infant objection has been taken to this 
appointment on tho ground tliat one of the 
applicants for the office of guardian should 
not have been placed in a po.sition of undue 
advantage by appointment as Receiver liefore 
the respective claims of all the applicints 
have been examined. It has also been urged 
that he resides at Gorakhpur, lieyond the 
limits of the local jurisdiction of (lie Court 
and that it is unlikely that he will be able to 
supervise effectively tlie management of tho 
estate of the minor which is situated in the 
District of Bhagalpur. Ithastinally been con¬ 
tended that whosoever is appointed Receiver, 
should be required to furnish adequate 

security. In answer to these contentions, 
it has been argueil tliat selection of a suitable 
person as Receiver is largely a matter of 
discretion with tlie primary Coart, and that 
a Court of Appeal or revision should not 
interfere witli the choice made by that 
Court. It need not he disputed that the 

pelecti-n and appointment of a particular 
person as Receiver is a matter of judicial 
discretion, to be determined by the Court 
according to the circumstances of the case, 
and tlie exercise of lids, like other matters 
of judicial discretion, will rarely be inteifered 
with by an Appellate tribunal [Perry v. Orf- 
entals Hotels Company {D] or, as has been some¬ 
times said, to induce an Appellate Court to 
interfere with the decision of an inferior 
tribunal in the selection of a Receiver, it is 
iiecessai-y to sliow some “overwhelming ob¬ 
jection” in point of propriety or some fatal 
objection in principle, to the peison named. 
Cookes V. Cookes (2). It will pi’esontly be 
shown, the case before us falls witliin this 
exception, and the order of tlie Court below 
must be discharged in tho Interest of the 

infant 

In the first place as was observed by 

a) 5 Ch App. 420; 23 L. T. 625; 18 W. R 77o. 

(2) 2 Do G. J. & S. 526; 46 Eng. Rep. 1093; II. & 
M. 124; 34 L. J. Ch. 459; 11 Jar. (n. s.) 633; 12 L. T. 
408; 13 W. R. 697. 
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Sir George Jessel in the case of In re Lloyd, 

Allan V. Lloyd(.i) it is the settled rule that one 
of the parties to a cause shall not be appointed 
Receiver without the consent of the other 

party unless a very special case is made 
Lhurpaiit V firod (4); Bujgett v. Improcei 
Potent Syndicate Limited (5)]. In the pre- 
sent ease, the person selected for appointment 
as Receiver .3 interested in the matter before 

III f «I'‘iraanrs to 

infant. VVhat is more, he was appointed 
guardian hut that order has been Z aside 
by this Court. The effect of his appoint 
ment Receiver is to restore him Chw.th 
to the position which he occupied under the 
order which has been cancelled by this Court. 

In the second place, not only is no special 
case made out to take the matter out of the 
ordinary rule that a party to the proceedings 
should not be appointed Receiver. Serious 
objections may be and have been taken to 
bis appointment. He resides ordinarily at 
a place far beyond the local limits of the 
jurisdic ion of the Court, and as he has not 
been called upon to furnish any security 

much less tangible security within the jurj-’ 

diction of the Court, the Court will have 
practica ly no control over him in the event 

jurisdiction is 

not by Itself a fatal objection, but where a 
non-resident is appointed Receiver there 
must be adequate guarantee that he will be 
subject to the eftective control of the Court 

.".*’®®''''atmns apply to this question 

The 'w residence, 

a i ‘''®,^^'=®‘rer chosen resides at 

a great distance from the property which is 

e subjected to his management and 
contro , while not regarded as an absolute 
disqualiOcation for the office, is an important 

circumstance to be taken into consideration. 

marpe y Thaipe (61; Wynee v. Lord Neic. 
horough (71; In re Carehalton Parle Estate 
Lirraied (81]. In the case before ns, the 
person selected resides at Gorakhpur in the 

stands the estate of the infant in Bhagalpur 
W.^R. ‘‘t P- 451; 41 L. T. 171; 28 

(4) 1 Ch. D. 600; 46 L. J. Ch. 206. 

(6) (IPOl) W. N. 23. 

(6J 12 Ves. 317; 33 Eng. Rep. 12] 

(7) 15 Tea. 283; 33 Eng. Rep. 761. 

L T 19 ® 1 °K “ at p, 68; 77L.J. Ch. 550; 99 

Xi. T. 12} 16 Manson 228; 24 T. L. R. 647 . 
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will practically be in the charge of other 
such dv' ' 

such distance constant and regular super- 
vismn IS extremely difficult, if net impossible, 

as to remuneration and security as may be 
reasonable. \7e may add fhat Several 

burwe mentioned in this Court 

£l witl^r °° ^P’^ble us to 

other of these or any 

other candidates. The record will be sent 

ta7enunr"%®“ “ay be 

taken up for disposal as also the question of 

the appomtment of a guardian. There will 

no or„er as to the costs of this Rule 


Rnh made ahsolute. 


high court 

Second Civil ApfEAL No. 323 of 1911 

4 pril 10, 1913. 
reeent;-Justice .Sir Asutosh Meokerjee, Kt., 

DIGAMR a Seaoheroft 

DIGAMCAR das ANDOTaEaS-PLAlNTlFFS 

—Appellants 

JATlNDRABALAmsi 

v.ioauA and others — 

Defendants-Respondents. 

187 ^" si III of 

rlothorilies aJle„antJsn,Uo!l 

tff or defendant is teLnV ihl 

In a suit for UedaratL of tlTe 
perty, for correction of immoreable pro- 

prepared under the Sonthal ^ Kighta 

Reprulation, ]«72 and for Settlement 

plaint alleged that tho i- reliefs, the 

jote.andthe queatLl constitutes a 

first defendant as founrl h is, ^vhether the 

is the tenant in respect Authorities 

with their brotber^thoc 

by them: ’ defendant, as asserted 

Cot 1 tuhin\t Settlement 

or other prowidor “ ^ htl zemindars 

thereforerthrrr:a 7 u^ 1 ’;-LLt”^l‘-®^ 
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Ram Churn Singh v. Daturi Singh, IS C. l-t >; Kangal 
Chmdra v. ilodhu Sudan, 1 0. L J. 75a, relied upju. 

Appeal from the decree of the Di.-^tricb 
Jttdge of Sonthal Parganahs, dated November 
8th, 1910. affirming that of the Sub-Jndgeof 
Pakar, dated August 18tli, 1910. 

Baba Tarak Ohandra Ghakrav^rti, for the 
Appellants. 

Baba Surendra Nath Ohoshal, for the Re¬ 
spondent. 

JUDGMENT.—ThU is an appeal by the 
plaintiffs in a suit for declaration of title to 
immoveable property, for correction of an 
entry in a Record of Right.s prepared under 
the Sonthal Parganahs Settlement Regulation, 
1872, and for consequential reliefs. The 
Courts beluw have dismissed the suit as nob 
maintainable under the law. 

The cirourastancea under which the plaint¬ 
iffs have instituted this suit are nob in oon- 
troversy. The disputed land originally be¬ 
longed to one Prithibi Chandra Nula; on tlie 
17th November 1883 the property was pur- 
chased from him in the name of the second 
defendant Harihar Das. In 1905 proceed¬ 
ings were taken under the Sontlial Parganahs 
Settlement Regulation for the preparation 
of a Record of Rights. One Diuesh Chandra 
Das thereupon appeared and claimed to hold 
as tenant in occupation of this land; he was 
so recorded by the Assistant bottlemenb 
Officer, apparently without objection. Dur¬ 
ing the pendency of the settlement proceed- 
ings, however, Dinesh Chandra Das died and 
thereupon, the second defendant applied that 
he might be recorded as the tenant in res¬ 
pect of this land. This application was 
opposed by Jatindrabala Dasi, the widow 
of Dinesh Chandra Das, and now the hrst 
defendant in this suit. She alleged that t le 
holding belonged to her husband, and, that, 
upon his death, she had succeeded thereto 
by rights of inheritance. The matter in con¬ 
troversy was determined by the Assistant 
Settlement Officer on the 14th September 
1906. He overruled the contention of the 
second defendant that Dinesh Chandra as 
held under a gift for life, and found in au 
stance that the second defendant had t rans er¬ 
red his interest ab.solutely in favour of Dines i 

Chandra Das and that, consequently, upon t e 

death of the latter, his widow had succeeded 
(p the property by inheritance. This order 


was confirmed by the Settlement Officeron the 
Ist February 1907. and by the Coramis- 

Bioner on the Slst October 1907. The Com¬ 
missioner came to the conclusion, upon a 
review of the evidence, that the second 
defendant had failed to establish the right 
alleged by him. The present suit was 
commenced on the 7th July 1909 by the 
plaintiffs, who are the brothers of the second 
defendant. Their allegation is that the 
property was acquired on the 17th November 
1683 ostensibly in th- name of the second 
defendant, but really for the benefit of all 
the four brother.s, that Dinesh Chandra Das, 

who was their relation, had fraudulently git 

himself reconle'l as the absolute owner, and 
that they are consequently entitled to a 
declaration of their title and for consequential 
amendment of the Record of Rights. They 
further pray that a decree for mesne profits, 

obtained against them by the first defendant 

on the basis of the entry in the Record of 
Rights, may be set aside. The Courts below 
have held that the suit as framed is not 
maintainable. In our opinion this view is 

oleailv well founded on principle. 

Section 9 of Regulation III of 1872 provides 
that the Lieuteiiaut-Goveruor may from tune 

to time declare that a Settlement eliaU be 

made of the whole or any part of tlie buithal 
ParsanaliB for the purpose of asoertaining and 
recording the varioua interests and rights ,n 

the land.s. Section 10 then lays down that 

the Lientenant-Cioveruor may appoint the 
officers hy whom the Settlement is to he 
made and may invest any officer with the 
control over them by way of appeal ami 
revision and may make rules for the proce¬ 
dure of such officers in the mve.stigatmn ,n o 
rights in the land and the hearing ot suits 
and generally for the gnidanceof such officers. 
It is plain that the Settlement Officer is called 
inon in a proceeding, instituted under section 
q to ascertain and record the various interests 
si.d rights in the land. In I he case before us, 
the Assi,sta.it Settlement Officer has 
ascertained and rec.mied the interests and 
rights in the land, and the entry made is o 
ths effect that tlie hist defendan , .latim rah ila 
nasi is the tenant ot the disputed land 
What, then, is the effect of this entry 
Zotlou 11 lays down that, except as provide 
fn secUon25 A, “no suit shall lie in any . iv.l 
00^1 regarding any matter decided by any 
Settlement Court auder the rules; but I he 
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decisions and orders of the Settlement Courts, 
made under the rules, regarding the interest 
and rights above-mentioned, shall have the 
force of a decree of Court.” Consequently the 
decision of the Assistant Settlement Officer 
dated the 14th September 1906 and sub¬ 
sequently confirmed by the Commissioner on 
the Slst October 1907 has the force of a 
decree of Court. The question thus arises, 
whether a suit lies in a Civil Court in respect 
of this matter. In the first place, it is 
clear, that this is a matter decided by a 
Settlement Court within the meaning of 
section 11. Consequently a suit does not 
lie in a Civil Court, except as provided in 
section 25A. Now section 25A provides 
that when only the rights of zemindars and 
other proprietors as between themselves are 
concerned, a suit may, unless it is barred by 
section 13 of the Code of Civil Procedure of 
1S82, be brought in a Court established under 
the Bengal Civil Courts Act of 1887 to contest 
the finding or record of the Settlement OiHcer, 
within three years from the date of the 
publication of the Record of Rights or of the 
final order of the Revenue Court. The present 
suit, however, unlike Ramranjan v. }Janda L'lll 
(1) is not one in which the rights of 
zemindars and other proprietors as between 
themselves are concerned. The very first 
paragraph of the plaint alleges that the 
disputed land constitutes a jote, and the 
question in controversy is, whether the first 
defendant, as found by the Settlement 
Authorities, is the tenant in respect thereof 
or the plaintiffs along with tlieir brother, 
the second defendant, as assarted by them. 
Consequently, the suit is not maintainable 
under section 25 A of Regulation III of 1872. 

If, we next turn to section 25 sub-section (1) 
we find it laid down that after the period of 
six mouths from the date of the publication 
of the Record of Rights of any village, such 
record shall be conclusive proof of the rights 
and customs therein recorded, other than the 
rights lucnti'^ned in section 25A. As already 
explained, the rights in controversy are not 
those mentioned in section 25A. Conse¬ 
quently the record is conclusive proof of the 
rights therein recorded. Under these 
circumstances we are of opinion that the suit 
as framed is not maintainable. This view is 


substantially in accord with that taken by 

this Court in the cases of Ram Ohurn Sing y. 

Daturi, Sing (2), Kangal Ohindra v. Uadhu 

Sndamn, Miscellaneous Appeal No. 135 of 

1904 (3) and Ham Ran\an v. Satish Chandra 

(.4). The appeal fails and is dismissed with 
costs 


(2) 18 0.140. 

(•■^) 1 C. L. J. 75a. 

(4) S. A. No. 2129 of 1908. 


Appeal dismissed 


BOMBAY HIGH COURT. 

First Civil Appeal No. 29 op 1912. 

January 6, 1913. 

Present: —Mr. Justice Beaman and 
Mr. Justice Rao. 

MADHYACHARYA RAMCHANDRA- 
CHARYA AaNd OTaERS— DepeaVdants— 

Appellants 

V€TSH8 

SHRIDHAR NARASINHA BHAT and 
others —Plaintiffs—Respondents. 

Qi-ant of Uiml-Bestowal of hereditary office—CoupU 
%ervir!- n lan-i~Land not resumuble— 

rau,al to perform service or grant-ForfeiUre of grant 
n/i y <>f 9^nt unknown^DiJficult to decide duty 

grant 

hnTn.vri office is created, and 

hereditarily upon a person’s family from 

generation to generation, and lands aro assigned as 

diiHr* nr' grant of land burdened with 

notin n or service being the solo 

refusal rn 


(1) 22 C. 473. 


"*"1 'Qterest in land coupled with 

its 'achnl f ^ *3 not forthcoming so that 

a m.f nr may bo known it must always be 

amnro n ^ g*'eat difficulty, and no more than 

so whether the interest was 

conSfW that the latter could 

and rnnHV ^ fhave been the sole motive 
ana condition of the former. 

Firat appeal from the decision of the actinff 

1910Kanara, in Sait No. 1 of 

ill. Ooyajee, (with him Mr. G. 8. Mulgaon- 
ftar), for the Appellants. 

Mr. Rangnekar, (with him Mr. 5. V. 
Palekar)^ for the Respondents. 
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JUDGMENT.—Adopting the view most 
favourable to the plaintiffs that the land 
in suit originally belonged to the temple 
and was granted by tlie temple to the 
anoestora of the defendants hereditarily for 
the performance of the vritti of reciting 
Purans in the temple, we should still be of 
opinion that no case has been made out for 
removing the defendants and restoring the 
lands to the temple. In fairness to the 
defendants it ought, however, to be said 
that, in our opinion, there is very little 
evidence, and that not of the best quality, to 
support either of the propositions assumed 
in the last preceding observation. The 
only evidence that the lands ever belonged 
to the temple consists in a single entry in a 
revenue record, where it is stated that tlio 
land is of the ownership of the God. Deyond 
that there is absolutely notliing, for I reckon 
as of no evidentiary value the statements of 
tlie witnesses at the present day or the 
alleged admissions of the father of defendant 
No. 1 and one admission of defendant No. 1 
himself. Nothing is easier than for witnesses 
to come forward and make a bold statement 
that such and such land belonged to tho 
temple. It does not appear that any single 
one of these witnesses was asked how became 
by that information. And since it is common 
ground that the grant, if a grant was ever made, 
was made some time in the very early years of 
the 19th century, and since then thatevery act 
of ownership has been done by the defendants 
themselves, it is obviously impossible that any 
living witness could have any first hand know¬ 
ledge of such a grant having been made, and, 
therefore, of the ownership of the properly 
having inhered in the temple anterior to 
such grant. Next it is equally uncertain so 
far as the evidence recorded in this case goes, 
assuming that the lands in suit were ever 
granted to the defendantsby theplaintiff, what 
the termsof that grant were, whether it was in 
reality the creation of the hereditary office of 
xnitti for the reciting of Purans, then bestowed 
hereditarily upon the defendants’ family 
from generation to generation, and the lands 
in suit assigned as remuneration therefor, or 
whether it svas a grant of lands burdened with 
the service of reciting Purans in the temple. 
In oar opinion the evidence upon which the 
lower Court has mainly relied is at least as 
consistent with the grant having bsen of 
the former as of the latter desoription. 


And if that were so, tlie law is well establish¬ 
ed that the lands so granted are not resum- 
able. Further where there is an interest 
in land coupled witli the duty, and the grant 
is not forthcoming so that its actual terms 
may be known, it mu.st always be a matter 
of great difficulfy, and no more than a mere 
conjecture, to decide whether the interest 
was so coupled with tlie duty that the latter 
could confidently be said to liave been the 
sole motive and condition of the former. 
Whore that is so, the law is well established 
that on failure or refu-^al to perform the duty 
the interest in tiie land is resuraable. But 
tliere are innumerable ca.ses of an interest in 
land, so coupled witli the duty as not to 
fulfil the requirements of tho last stated 
definition; and in all those cases it cinn^t be 
said that it is settled that tho land can be 
resumed even up)n failure or refusal to 
perform the duty. 

We are, therefore, as.suming a great deal 
when wo begin by adopting the view most 
favourable to the plaintiffs, namely that this 
was a grant of land burdened with service, 
the service being the sole motive and condi¬ 
tion of the grant. Even were it so, however, it 
is clear upon the reoonl that there is no satis¬ 
factory evidence either that the defendants 
are incapable of performing or unwilling to 
perform the duty, which the plaintiff alleged 
was the motive and condition of the grant, 
namely, reciting Purans during three months 
of the year. The plaintiff has sworn that the 
defendanis were called upon to recite those 
Purans and refused to do so. On the other 
hand, the defendants have in their written 
stareraeiit expressed their willingness to recite 
the Purans. And. beyond the bare word of 
the plaintiffs there is only the statement of a 
single witness which can by means of little 
interpretation be made to support him. At 
first that witness said that after asking the 
defendant why he was not reciting the 
Purans and the defendant having replied 
that he was ill, he afterwards went on to say 
that he was quite willing to do so if his 
interrogator so wished. The witness, 
however, immediately orrected the last 
statement by saying that he understood by 
“if he wished" if he were willing to pay him 
for doing it. However that may be, there is 
really no evidence worth the name, certainly 
none upjn which we should feel disposed to 
rely, in support of the conclusion arrived at 
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by the learned Jud^e below, one of the effects 
of which would be to deprive the defendants 
of the enjoynient of lands which they ha^e 
admittedly held uninterrnptedly since 1823, 
and at the same time to deprive them of what 
it is quite likely they regard as a privilege 
rather than a duty, namely, reciting Purans 
during the three months of the year in the 
temple. In respect of grants burdened with 
service resumable for failure or refusal to 
perform that service the Court would ordi¬ 
narily, we think, require very strong and 
conclusive evidence, where the facts are as 
found in this case, before disturbing the 
practice which has persisted for a century. 
No reflection is made upon the competence of 
the defendants, and it is the defendants’ case 
that so far from having refused to read the 
Purans, they have been prevented by the 
plaintiffs and their adherents from doing so; 
and speaking for myself, I think, this is much 
more probably true than that theyshould have 
obstinately refused the performance of the 
duty which is usually regarded as conferring 
some great honour upon those entrusted 
with it. It is not an onerous duty, and 
assuming that lands were held upon condi- 
tion of performing it, it appears to us 
that it would be most unjust upon the 
bare word of the plaintiff that he called 
upon the defendants to do this service and 
that the defendants refused to take these 
lands out of the possession of the defendants 
and to preclude the defendants’ family from 
reciting the Purans, as they have admittedly 
been doing for nearly a century. We 
entertain some doubts whether in view 
of the observations upon the alternative 
hypothesis, which the Court might well have 
adopted, we ought not really to dismiss this 
s’uit; but taking the evidence as a whole 
there may be material enough logically to 
support the opinion of the learned Judge 
below that the land was given by the temple 
to the defendants’ family on condition that 
that family shonld thenceforward and 
for ever hereditarily recite the Parana during 
the stated months in the temple, and we 
think that so long as there is a descendant 
of the defendants’ family ready and willing 
to discharge those duties, he should be allowed 
to do so and the lands should remain as before 
in the possession of the defendants and 
their descendants. We must, therefore 


modify the decras of the Court below and 
substitute for it a decree founded upon 
the foregoing judgment. Having regard 
to the fact that in their written statement 
the defendants absolutely repudiated any 
duty coupled with the interest they had 
in the land, and further to the fact that the 
plaintiffs theoretically have moved in this 
matter not in their own but in the interests 
of the public charity, we think that each 
party should bear his own costs throughout. 

Decree varied. 


CALCUTTA HIGH COURT. 
REoaLAR fhviL Appeal No. 561 of 1908. 

February 14, 1913. 

Vremnt\ Mr. Justics Coxe and Mr, Justice 

N. R. Chatterj ea. 

SHEONARAIN ROT and others— 
Defendants—Appellants 

versus 


UAtS MITRA and others 
—Plaintiffs—Respondents. 

Limitation^IIindu Laio—Mitakshara —of 

anccMral property by fifher^Suit for sale against sons 

property^Limifatton 
Act rxr of 1877;, Sch. n, Art. 132. 

A suit to obtain payment of debts contracted by a 

a cr governed by the HitaJishara law upon a mort¬ 
gage of the ancestral property, by a sale of the said 
proper y m the hands of the sons and grandsons, is a 
suit to enforce payment of money charged on im- 

moveable property, and tho 12 years' role of limita- 

tion provided by Article 132 of the Limitation Act 
will apply to It. 

Tewari v. Ki-shun Singh, 31 C. 181; 

^ 'L 411, and Bissonath Prosad 

T ‘ Persad Singh, 5 C. 148j 6 

^A. «8;1 C. L. R. 223, Bhagwat Pershad v. Qina 
Koer, U C. 717; lo I. A. 99, relied upon. 

Choiodhry, 5 0. 855 
97 n -oo Prosad Y. Oolah Chand, 

a 4®.? r Xarain Chowdhury v. 5tt6a £al 

Jha, 7 0. L. J. 195, not followed. 


Appeal from the decree of the first 
bub-Judge of Patna, dated July 18th, 1908. 

A Narendm K. Bose, Karunamoye Bose 
and Oharu Chandra Ohatterjee, for the Appel¬ 
lants. 

Babas Umakali Muhherjee, Jogesh Chandra 
-Uey, Chandra Sekhar Vroead Singh and 
Surendra Kumar Bose, for the Respondents. 
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JUDGMENT. 

.COXB, J. —This was a suit on a 
mortgage said to have been executed by 
the defendants Nos. 1 and 2. The suit 
has been decreed arid the defendants Nos. 
3, 4 and 11 appeal. Defendants Nos. 3 
and 4 are the sons of defendant No. 1 and 
defendant No. 11 is a subseciuent purchaser. 
They appeal on the same grounds. 

The first ground taken on their behalf 
is that the mortgage is not properly proved 
inasmuch as the document is dated the 
3rd June, but the attestations are dated 
the IGth and 19th. Positive evidence, how¬ 
ever, is given by one of the attesting wit¬ 
nesses, a man of respectable position and 
fully believed by the Subordinate Judge, 
that the document was executed in the 
presence of the witnesses and atte.sted by 
them the same day. The defendants Nos. 
1 and 2 must know if this is true but 
the contesting defendants did not venture 
to put them in the box. It is pleaded by 
defendants Nos. 3 and 4 that defendants 
Nos. 1 and 2 are in collusion with the 
plaintiffs. These defendants, however, did 
not appear at the hearing of the suit and 
this plea is not taken by the defendant 
No. 11. No evidence whatever is adduced 
in support of the assertion. In these cir¬ 
cumstances I fully agree with the learned 
Subordinate Judge that the execution and 
attestation of the document are proved. 

Secondly it is contended that a certain 
village or hamlet called Samanpura is not 
included in the mortgage. It appears that 
Towji No. 37 is Mahal Dumri Bahar which 
includes Mouza Dumri Bahar and Moma 
Samanpura. Evidence is given that the 
defendants Nos. 1 and 2 represented that 
the property consisted of 300 bighas yielding 
Rs. 2,000 profit. An inquiry was made and 
• it was found that the mahal including 
Samanpura did consist of 300 bighas yield¬ 
ing Rs. 2,000 profit. The lands of the two 
villages were not separate. Here too the 
defendants do not put the defendants Nos. 1 
and 2 into the box to deny that they 
intended to mortgage Samanpura. In these 
circumstances the fact that the parties used 
the word *mouza* instead of the word \nahaV 
in the document does not seem to me 
of importance. That the words are inter¬ 
changed and used inaccurately is clear from 


the llth defendant’s sale-deed, which ad¬ 
mittedly included Samanpura and yet des¬ 
cribed the property merely as Monza Dumri 
Bahar. 1 Uiiiik, therefore, that this conten¬ 
tion also f^ils. It may be observed that 
the de,eudant Nu. 11 in his application to 
the Laud Registration Anthoiities pleaded 
that he was ‘ in possession of the S-annas 
takhfa of the Mouza Dumri Baliar aforesaid 
liaving purcliased the same at a public 
auction” and that as such purchaser lie was 

in possession of all lands appertaining to 
the said estate Dumri Baliar including the 
lauds known under the name of Samanpura 
and that the rent rolls for the estate Dumri 
Bahar includes the lands known as Saman¬ 
pura without distinction and without any 
specification. llns is a clear admission on 
the part of the defendant No. 11 that 
Samanpura is an integral part of Dumri 
Baliar. It is not, of course, valuable as evi¬ 
dence against defendants Nos. 3 and 4 but it 
must be remembered that they did not oven 
appear to contest the suit. 

Thirdly it is argued that as defendant 
No. 12 and plaintiff No. 2 are joint, and 
the defendant No. 12 is a subsequent pur¬ 
chaser, the suit must fail to the extent of 
his purchase. Here too no evidence is given 
by the defendanfs though the burden of 
proof was on them. All that they rely on 
is a statement of the plaintiff’s witness 
Buruendu that tlie defendant No. 12 and 
the plaintiff No. 2 are in joint mess and 
seem to him to he joint. Theie is also a 
statement in the plaint that defendant No. 12 
is a subsequent purchaser. There is no 
evidence whatever to show what he has pur¬ 
chased or to prove that he is joint in estate 
witli his brother or that the plaintiff No. 2 
has any interest in the purchase. This con¬ 
tention, therefore, must also fail. 

The fourth and the last point taken is 
tliat the suit, so far as it affects the shares 
of the defendants Nos. 3 and 4 is barred by 
limitation. On this point it appears to me 
that there is a considerable divergence of 
judicial opinion and I am not sure that we 
should not refer the matter to the decision 

of a Full Bench. As ray learned colleague, 

however, thinks that this course is unneces¬ 
sary and as I agree with Iiim in his view of 
the law. I agree that the appeal should be 
dismissed with costs. 
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N. Chattcrjea, J.—As regards the first 
three points, 1 have nothing to add to the 
judgment of my learned colleague. 

The fourth and last point taken is that the 
suit, so far as it affects the shares of the 
defendants Nos. 2 and 4 is barred by limits* 
tion, the suit having been instituted more 
than six years after the due date mentioned 
in the mortgage bond. The decision of this 
question depends upon whether the mortgage 
executed by the father can be enforced 
against the sons, as a mortgage, in which 
case the 12 years’ rule of limitation provided 
by Article 132 of the Limitation Act would 
apply. 

It appears that no evidence was adduced 
by the defendants to prove that the debt 
was contracted for immoral purposes and 
the issue raised upon that point was given 
up. The Court below found it to be proved 
that with the exception of Rg. 750 the rest 
of the money borrowed was expended in 
re-payment of antecedent debts and that the 
Rs. 750 was required for family purposes 
and held that the plaintiffs were entitled 
to a mortgage decree for the entire property 
mortgaged including the shares of defend¬ 
ants Nos. 3 and 4. 

In the cases of Stiraj Bunsi Koer v. Sheo 
Persad Singh (1) and Bhagwat Pershnd 
V. Qirja Koer (2) their Lordships of the 
Privy Council quote with approval a dictum 
of Chief Justice Westropp that “subject to 
certain limited exceptions (as for instance 
debt contracted for immoral or illegal pur¬ 
poses) the whole of the family undivided 
estate would be, when in the hands of sons 
and grandsons, liable to the debts of the 
father and grandfather.” If that is so it would 
seem to follow that a suit to obtain payment 
of these debts contracted by a father upon a 
mortgage of the ancestral property by a sale 
of the said property in the hands of the sons 
and grandsons would be a suit to enforce 
payment of money charged on immoveable 
property governed by Article 132 of the 
Limitation Act. It is true in the case of 
Luchmun Dass v. Qiridhur Chowdhry (.3) the 
Full Bench held that the mortgage itself 
upon which the money was raised could not 

(1) 5 C. 148; 6 I. A. iJS: 4 C. L. R. 226. 

(2) 16 C. 717; 15 I. A. 99. 

(3) 6 C. 855; 6 C. L. R. 473. 


be enforced, but that the debt so contracted 
by the father being itself an antecendent debt 
within the rulings of the Privy Oooucil and 
the son being a party to the suit, the mort¬ 
gagee notwithstanding the form of the pro¬ 
ceeding would be entitled to a decree direct¬ 
ing the debt to be raised out of the whole 
ancestral estate inclusive of the mortgaged 
properly. So far as the share of the father 
is concerned it is now the accepted view that 
the mortgage is capable of enforcement to the 
extent of his share. In the case of Mohesh- 
X 02 r Butt Tewari v. Kishun Singh (4) the 
learned Judges were of opinion that the law 
as laid down by the Full Bench of this Court 
cited above, cannot be held to be any longer 
binding on us in view of the later decisions 
of the Privy Council in jSnnomi Bahua^in v] 
Modhun Mohun (5) and Bhagwat Pershad v. 
Girja Koer (2) that the principle laid down 
in these decisions of the Privy Council as 
applicable to cases of complete alienation 
must be held equally to apply to cases of 
partial alienation, such as mortgages and 
that a mortgage-bond executed by the father 
on receipt of a loan which the sons failed to 
prove to have been taken for immoral purposes 
was binding on the sons, and that the limita¬ 
tion applicable to a suit on the bond in respect 
of the sons as well as in respect of the father 
was that provided by Article 132 of the 
Limitation Act. The learned Judges declined 
to follow the case of Suria Prosad'v. Oolab 
Ghand (6) in which a contrary view was taken 
on the ground that that case did not follow 
the principles laid down by the Privj 
Council. No doubt, the case of Moheshwar 
Butt Tewari v. Kishun Singh (4) was dissented 
from in the case of Kishun Pershad Chowdhury 
v. Tipan Pershad Singh (7) but in the latter 
case the question of limitation did not arise, 
the suit having been instituted within sir years 
from the due date and the learned Judges iu 
that case, expressly reserved their opioiou 
upon the question of limitation applicable 
to a suit of this description. 

The question whether a mortgage executed 
by the father can be enforced against the 
son as a mortgage, was considered in a very 

(4) 31 C. 184; 11 C. \y. N. 294; 5 C. L. J. 411. 

(5) 13 C. 21; 13 I. A. 1. 

(6) 27 C. 762. 

(7) 34 C. 735; 11 0. W. N 613; 5 0. L. J. 569. 
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recent case of Bissonath P/osad Malita 
V. Brindesri Prosad Singh (8). In tliat 
case the suit was instituted six years after 
the due date, but it svas lield with 
reference to the pi'ovisions of section So of 
the Transfer of Property Act and to the 
case of Lrtla Suraj Prosad v. Goiab Ohaml (0) 
(where it was held that tlie provisions of the 
section are compulsory) that tlse law has 
been materially modified by statute and 
statutory rule since the Full Bench decision 
cited above. It was pointed out that a 
mortgagee must now in a suit on a mortgage 
of the joint property of a Mifakshara family, 
executed by a father, join as a party the 
executant's sou though he was a minor at 
the date of the instrument, that such a son, 
therefore, is a person leaving an ititerest in 
the property comprised in the mortgage and 
it is on that account and on tliat account 
alone tliat he is a necessary party and, 
moreover, it is only to a suit under Chapter 
IV of the Transfer of Property Act (now 
reproduced in Chapter XXXIV. Civil 
Procedure Code) relating to the mortgage 
that he is a necessary patty, that the purposes 
of so joining the son is not to obtain a 
personal decree against him on the strength 
of hia obligation to pay his father’s debts 
bub primarily to give him an opportunity of 
redeeming, as a person interested in the 
mortgaged property and incidentally to resist 
the suit as against himself on the ground that 
the character of the debt absolved him from 
any personal obligation. 

The cases of Stiraj Prosad v. Qohb (Jhand (6) 
and Bhoguwat Narain Ohoiodhury v. Suba L'll 
Jha (10) are certainly authorities for holding 
that the mortgagee is not entitled to a decree 
upon the mortgage against the son, but only 
to a money-decree and that, therefore, the 
suit is governed by tite six years’ rule of 
limitation. But in Mokeshioari Dutt Tewnry v. 
Kishun Singh (4) the learned Judges 
declined to follow the case of Suraj Prosad v. 
Ool'ib Ohand (6) on the ground that it was 
opposed to the decisions of the Privy Council. 
The provisions of section 85 of the Transfer 
of Property Act upon which it was lield in 
the unreported case cited above, that the 
law since the Full Bench decision in Luchiuari 

(8) 17 Ind. Cas. 577; 40 C. 342. 

(9) 28 0. 617; 0 C. W. N. 640. 

(10) 7 0. L. J. 195. 


Djs’cxse(3) had been materially m)clified, 
were not on-iidered in either of the cises of 
Suraj Prosidv. G )l ah Ghanl (G), Bhigawit 
Nwiin Chow ihurr/ v.Subi L il Jhi (10) and 
the c.isQ of Swaj Prosad v. Gol ib Ckinl (G), 
which laid down that the provisions of soc- 
tioti 85 o' tlie Tratisfer of Property Act are 
c)mipuIsory, liad not been decided wlieii tho 
case of Sura] Prosad v. Goiab Ohan l (G) was 
decided. 

Under tho circumstances 1 think wa are 
not bound to refer the matter to a Full Bauch 
autl I think we can folliw the cxsa of 
Moheshwir Dutt TrWiriv. ICishun Sing (4) 
and tlio unropirte l cisa cite I abjve whic'i is 
the latest decision of our Cmrt. 

I acjstdingly hold tha*- tlio suit agiinsb 
tlie defendants No.s. 3 and 4 isgiverualby 
Article 132 of tlie Blniitition Ac: riie 
appeal will acosrdingly bs disnisse.l with 
costs. 


4 7 1' 


MADRAS illGlI COURT. 

Second Civil Appeal No. 837 op 1912. 
February 19, 191-3. 

Preien^—Justice Sir Rilph Benson, ICr., and 
Mr. Justice SutiJara Aiyar. 
NARAIIARt SAHUan’d.vnotiier—Plaintifps 

—Appellants 

ve7sus 

SIRA KORU'HAN NAIDU and otuers — 
Dependants—Respondents. 

Traii-fDi- of Proi>n-(ii Icf (ll' '■/ s. 4'}— Ihon. 

ntion fnrhi'idra hy lam ^Service inam lund~Act VF 
of IH'J.), j?. of seroico iiia»n proitu-ty. 

A p’lrclri'ior of property fn)in tli3 II )1 hr of a sor* 
vice ino-n, wlio is prohihito.l by I vw from alionatiag 
tlio property cannot clnim a valid title to it on tho 
ground that tho iviui was aubse jnontly enfranohised 
an>l a pit/o f n* the land was granted to the alienor. 

Tiio principle of section i'\ of tho Transfer of Pro¬ 
perty-Vet has no operation \vhen the alienation is 
forbuMen by law on ffrouud.s of public policy. 

C. llini't-iict'nt Xnik V. Ilonasic tini Ch-’tti, 30 M. 
2o5;*2 il. L. T. 167; 17 M. L. J. 201, L. .Ujinnayija v. 
Dirpoor iYoro<oa/i'i, 18 M. L. J. 247 at p. 218; 3 Al. L. 
T. 213, referred to. 

Secjnd appeal from the decree of the 
District Court of Vizagapatam, in A. S. Nos. 
375 and 3o7 of 1910, preferred again.sfc 
that of the Distriut Munsif of Rajam.inO. S. 
No. 303 of 1909. 
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Mr. Ji. ^ornmdiji/a tor .Mr. P. ^‘ar, 1 lJa>ia 7 n?tr. 
thi^ for the Appellauts. 

Mr. Srinivasx Aiyanger, for the Respond¬ 
ents. 

^ JUDGMI^NT.—The qaestion for decision 
in this sec.Mid appeal is whether the plaintiff 
who purchased the property in qaestion from 
the holder of a service itiam, who was 
prohibited by law (section 5 of Act VI of 
1895) from alienating the property, can 
claim a valid title to it on the ground that 
the ma^n was eubseqaently enfranchised 
and ^ pait I for the laud was granted to 
the alienor The principle of section 43 
of the Transfer of Property Act has no 
application to such a case, where the 
invalidity of a transfer is due merely 
to the transferor not having a title or 
having only a detective title, the subsequent 
acquisition of a good title would enable 
the transferee to claim the benetib of the 
title acquired under the rule laid down in 
the section, but it can have no operation 
when tile alienation is forbidden by law 
on gronnds of public policy. 0. Ramasa^ni 
Natk V. R'lin^isioami Ghetti (1), where it was 
held that the sale of an expectancy, which 
is forbidden by section 6 of the Transfer of 
Property Act cannot be improved by the 
transferor subsequently acquiring an estate 
in possession. ^Ve are with all deference 
unable to agree with the decision in L. Anffan- 
nayya v. Darpoor Narasanna (2). We dismiss 
the second appeal with costs. 

Appeal dismissed, 

U) 30 M. 2.^5; 2 M. L. T. 167; 17 M. L. J. 201. 

(2) 18 il. L. J. 247 at p. 243; 3 Al. L. T. 243. 


27ot controlled htj section 9 of the Code—Policy oj law 
relating to awards — Aw:ird providing for distribution of 
pension in a pirticular lony—^of against—Pensions Act 
{XXin of 1871). 

bectioa 20 of the second Schedule of the Code of 
Civil Procedure, 190S, was devised for the purpose of 
enabling any Court having jurisdiction where the sub¬ 
ject-matter of the award lies within more than one 
jurisdiction, to direct that the award be filed. 

1 ho section does not suggest any disability of the 

Kind that arises on a consideration of section 9 of the 
t ode. 


iroviuea that tnere is something to arbitrate on, 
that there is a roforenco and an awai d, then the policy 
of the law is that that award should be given efEeofc 
to without minute inquiry by the Court. 

A decree in accordance with an award providing 
for tlio distribution in a certain manner of a pension 
wlion received from Government does not contravene 
the provisions of the Pensions Act. 


Appeal from an order passed by the first 
cla.s.s bnbordinate Judge at Bijapur, in Suit 
Xo. 63 of 1910. 

Mr, Goyiiee, (with him Mr. K. H. Kelkar), 
for the Appellant. 

Mr. V. Ookhalj^ for the Respondent. 

JCJDGMEXr.—The first question which 
was raised in this appeal was that no appeal 
lay because it was, it is urged, an appeal 
against a decree and such appeal is barred by 
clause (2) of section 21 of the second Schedule 
of the Civil Procedure Code. But we think 
that the proceedings, and the Judge’s order, 
and the memorandum of appeal, make it 
quite clear that the appeal is not 
against a decree but is against the order 
directing that the award be filed. And that 
is an appeal which is specifically allowed by 
clause(/) of section 104 of the Code. There is, 
therefore, nothing in that question which 
was raised as a preliminary point by the 
respondent. 
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BOMBAY HIGH COURT. 


J' Appeal from Order No. 10 of 1902. 

January 24, 1913. 

Present: —Mr. Justice Heaton and 
Mr. Justice Rao. 

RAGHAVfiNDRA AYYAJI DESAl— 

Appellant 

versus 


GURURAO RAGHAVENDRA DESAl 

— Respondent. 

Ctrd Procedure Code {Act Vof 1903), s. 9, Sch. // 
8. 20—Enabling Court to entertain application tn res- 
pect oS subject-matter partly lying within jurisdiction^ 


Three separate objections have been taken 
by the appellant. The first is that the 
award is so indefinite as to be incapable of 
execution. This objection can be taken 
under section 14 of the second Sohedale. A 
careful reading of the award itself discloses 
that the objection to it, if any, is rather 
that it is too definite and not indefinite. In 
one or two matters it was argued, even after 
this conclnsioQ had been arrived at, that 
there was indefiniteness. Without going 
into details it will suffice to say that we are 
not satisfied that the incapacity to execute 
any part of the decree to be made on the 
award will arise from indefiniteness. The 
only incapacity that will arise will be from 
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the circ’imstance tliafc a portion of the cleoree 
will be declaratory. That of course is nob 
an objection of the kind urged. We think, 
therefore, that there i.s no substance in the 
objection taken under section 14 of tho 
second Schedule. 

Then it was objected that tlie (,‘ourt had 
no jurisdiction to order the award to be 
filed. This objection i,i the fir.st instance 
was based on section 20 of the second 
Schedule, and it took this form. The award 
deals amongst other things with mdnp'in, 
matters relating to a compliment or dignity, 
and so forth: matters of a kind such that 
the Civil Courts liavo no jurisdiction to 
entertain suits arising out of disputes regard¬ 
ing them. Therefore, it was argued that in 
respect of part of the subject-matter of the 
award the Court has no jurisdiction, and tliat 
as the Court is bound to take the award as a 
whole and to accept or reject it as a whole, 
it must in this case reject it. But I do not 
think that this objection can be upheld under 
section 20 of the second Schedule. 

That section, I think, is devised for the 
purpose of enabling, where the ubject-matter 
of the award lies within more than one 
jurisdiction, any Court within whose jurisdic¬ 
tion a part of the subject-matter lies to direct 
that the award be filed; and I do nob think 
that the section contemplates an objection of 
the kind here taken. 

Nevertheless, although the purpo.se of sec¬ 
tion 20 of the second Schedule is plain 
enough and does not support this objection, 
it is maintained on general grounds. It 
is said that apart from section 20 of the 
second Schedule aUogether, as a matter of 
fundamental principle, if the Court is with¬ 
out jurisdiction in respect of a portion of the 
subject-matter of the award, it cannot order 
the award to be filed. Now the difficully 
about suits relating to what is called mnnpan 
arises out of section 9 of the Code, and it 
arises when disputes relating to mayipan 
prove to be disputes which are nob of a civil 
nature within the meaning of tho.se words as 
used in section 9; the disability of the Court 
to try these suits arises out of the circum¬ 
stance that jurisdiction is conferred by section 
9. The jurisdiction to file an award is not 
conferred by section 9 at all but by section 
20 of the second Schedule. Section 20 does 
not suggest any disability of the kind that 


arises on a consideration of section 9 of the 
(.'ode. So that the words of the law do nob 
suggest such a disability. Theu do tlie 
uiidei lying pi itjciple.^, <loes the policy of the 
law, suggest it? It seems to me that it does 
not. The policy of the 1 iw is to enable 
parties wlio by private arrangement settle 
a dispute to have fha*: settlement made leg¬ 
ally effective. And provided tliab theie is 
soinetliing to arbitrate on, that there is 
a reference and an award, tlien the policy 
of the law is that that award should be 
given effect to without minute inquiry by 
the Court. Dl.sputes about manpan which 
cannot be settled in the Courts can often 
oi'ly be effectively settled by arbitration. 
Surely, the policy of the law is to encourage 
tho possibility of an effective settlement 
rather than to make such a thing impossible. 
If, because an aibitration had decided a 
dispute as tominpiu, therefore, the Civil 
Court were to refuse to order the award 
to bo tiled, it would be equivalent, to denying 
any effective settlement to disputes of this 
chai'aoter. It seems to me tliat tlie policy 
of the law cannot possibly mean this. We 
find, therefore, that tlie words of the law 
do not support tliis objection and the policy 
of the law is against it. Therefore that 
objection cannot prevail. 

The last objection was one taken under 
the Pensions Act The award provide^:—“As 
to cash allowance.s becoming due from Govern¬ 
ment in respect of tho two villages of 
Murmafhand Muttatta, llaghavendra Ayaji 
and Bhimaji Ayaji should conjointly take an 
oighb-anna siiare from Government and 
Gururao llaghavendra the other eight anna 
share.” It is said tliat if this term finds a 
place in tho decree theu we are entertaining a 
suit relating to a pension within the msaning 
of the Pensions Act of 1871. In answer to 
that it may bo said that we are not entertain¬ 
ing a suit at all. But there is another answer. 
The parties are quite at liberty without in 
any way going against the words or the 
spirit of the Pensions Act to agree amongst 
themselves that when the cash allowance ia 
received from Government it shall bo distri¬ 
buted amongst them in a certain way. This, 
as I read the passage in the award, is exactly 
what the arbitrators have done for the parties, 
and the decree when passed will be no more, 
in effect than a declaration that the money- 
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■wVien received frcm Government by the 
pensioner appointed by the Goveiument, shall 
be distiibated in a certain way. That is not 
against the provisions of the Pensions Act. 
If that distribation is not in any particular 
instance made, it may be that the injured 
claimant, will have to bring a suit. Whe* 
ther in that suit he would need a certificate 
under the Pensions Act it is not for us to 
determine. 

All the objections that have been urged 
against tlie order having failed we must 
dismiss the appeal with costs. 

Appeal dismissed. 


CAl.CUTTA HIGH COURT. 

Second Civil Appeal No. 2449 op 1910. 

November 26, 1912. 
rresent: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

JADU NATH BELEL —Defendant No. 1 

—Appellant 
versus 

RAJ NARAIN MUKHERJEE —Plaintiff 

—Respondent. 

Landlord tenant —Occxtpancu holding—Purchase 

of non^tranKjcrahle holding —Occupation b>j xmrrhaser 
for more (han 12 years—Rent paid by /u'masmarfatdar 
for original tenant—Suit for possession by landlord — 
Plea 0 / Umiiation—Limitation Act (IX oj 190S), 
Sch. I. Art. 142. 

A person after purchasing a non»transferabIe occa- 
pancy hoUUng in 1896, held it in the name of tho 
original tenant, and in 1898 paid rent to the landlord 
on behalf of the tenant, and the landlord gave him a 
rent receipt in which he was described as marfatdar 
for the tenant. Subsequently in 1904 the purchaser 
was lescribed in tho Record of Right as a trespasser 
and n 1909 the landlord brought a suit against him 
for possession; aud he pleaded limitation: 

Held, that lie could not do so, aud the suit was not 
barred. 

Ishan Chandra v. Raniranjan, 2 C. L. .T. 12.5 and 
Raktoo Singh v. Srtdhram Ahir, SC.L. J. 557, dis¬ 
tinguished. 

Appeal from the decree of the Sub-Judge 
of Hooghly, dated April 25th, 1910, affirming 
lhat of the Munsif of Serampur, dated 
September 22nd, 1909. 

Babu Amarendra Nath Bose for Babu 
Kshetra Mohan Sen^ for the Appellant. 

Babu Surendra Chandra Sen, for the Re- 

spondeut. 


JUDGMENT.—The only question raised 
in this appeal is the question of limitation. 
The defendant No. 1, Jadu Nath Belel, pur¬ 
chased the occupancy . 70 /e of one Kurukhetra 
on the 9th Ashar 1303 corresponding to the 
22nd June 1896. The present suit was 
brought by the eight-annas landlord on the 
12th February 1909. The suit was for 
partition of the plaintiff’s eight-annas share 
from the eight annas held by defendant No. 
1. The proforma defendants who are the 
eight-annas landlords had recognised the 
defendant No. 1 as their tenant. The 
alternative prayer of the plaintiff was for 
joint possession of the said share with de¬ 
fendant No. 1. 

The defendant’s argument is based on 
tl»e fact that there is no question that he 
was in possession of the jote throughout 
the period of tliirteen years, and that the 
plaintiff now says that he is a mere tres¬ 
passer as far as his eight annas is concerned. 
He, therefore, contends that Article 142 of 
the Limitation Act applies to this case, al¬ 
though there has been no dispossession of 
the plaintiff as landlord or discontinua¬ 
tion of his possession within twelve years. 
Had it been the fact that defendant No. 1 
hai encroached upon tlie plaintiff’s land 
and had held it as a trespasser after the 
landlord had repudiated any relation of 
landlord and tenant for twelve years, then 
this case might fall within the very limited 
interpretation which was put by Mr. Justice 
Mookerjee upon this Article in the case of 
Ishan Chandra v. Ramranion (1), this was 
further considered by the same learned 
Judge in the case of Raktoo Singh v. Sudhram 
Ahir (2), in which it was held that it is 
open to the defendants in the first place to 
plead that the lands were comprised ic their 
tenancy, and that consequently the plaintiffs 
were not entitled to recover possession; and 
in the second place to assert that if the 
tenancy was not established, as they had held 
possession for more than twelve years, the 
right of the plaintiffs to recover possession 
was extinguished by the law of limitation. 
But in that case the case of the plaintiffs 
was that the defendants were tenants m 
respect of other lands not in dispute, and 
that by an act of trespass they came to 

Cl) 2 0. L. J. 125. 

(2) 8 C. L. J. 5 57 
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occupy the disputed land within twelve 
years before suit. But it was proved that 
the defendants had been in occupation for 
more than twelve years; the title of the 
plaintiffs to recover possession by ejecting 
the defendants was barred l^y limitation, 
and the question was not one of ai.lverse 
possession but of limitation, and the learned 
Judges distinctly say that in coming to tliis 
conclusion they follow the case of hhin 
Chandra v. Ramranjan (1) to which we have 
just referred. Tlie same very limited applica¬ 
tion of Article 142, therefore, is made in tliat 
case. 

But in this case the facts are totally 
different. It appears that after his pur¬ 
chase, Jadu Natli Belel held the jote irj the 
name of the oiiginal tenant Kurukhetra 
and he himself has proved that he paid rent 
to the plaintiff on behalf of the old tenant, 
Kurukhetra, in Aghran 1305, and that the 
plaintiff gave him a rent receipt in which 
he was described as 7narf<itd‘tr for Kurukhetra. 

Of course, the plaintiff knew that he was 
R tenant, but he was not bound to take rent 
from anybody but the recorded tenant; and 
both parties must be held to have accepted 
the position that Jadu Nath Belel was 
paying rent in the name of the old tenant 
and that the plaintiff was his landlord. 
Subsequently when the Revenue OiKcer 
declared in 1904 that Jadu Nath Belel was 
nothing better than a trespasser and had 
no right to the tenancy at all, the plaintiff 
turned round and souglit to eject him as a 
trespasser. But this cannot get rid of the 
admission of the defendant himself that he 
WAS the plaintiff’s tenant so late as Aghran 
1305, and as he was the plaintiff’s tenant at 
that time he cannot plead limitation. 

That is the only point that is argued be¬ 
fore us and we are, therefore, of opinion that 
the appeal must be dismissed with costs. 

Apfeal dismissed. 


CASKS. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 14 of 1912. 

Januaiy 10, 1913, 

/ resent: — Mr. Justice Beaman and 
Mr. Justice Rao. 

ISHWAR LINGO DK.SAI — Appellant 

versus 

OAFIU GOPAL DKS.\I — Respondent. 

Tr.ntsf.'r of Properhj ([V oj 1SS2;, o2—Parti. 

p.-ndonte lito—1’-.,,/ -Covert deal, 

iiig irith property prndonto lito ihr^; aot ca^t duty upon 
the o/)pys//c> party —Parties to suit incompetent to change 
jK’rsan of inridcnce or inhcrenre to the detriment of op¬ 
ponent. 

PhiiiititT sno<l for rodomption. Tho niortgageo 
dofoiidiKits woi'o four brothers, meinbors of a joint 
Hindu liimily. During tho pend(Mi<’v of tlio suit one 
of tho l)iothers died soriless. U was Itehl that the 
light to sue Rurvivod against the three other defend¬ 
ants’ joint tenants of the morlgagc'd [noportv. After 
tho decree for redemption, tho witlowof the deceased 
brotlu’r intervened iii eiiocution, claiming titat tho 
property had fallen to her husbaiKl’s share on parti- 
tion lietweon tho brother.^ during tho pendency of the 
redi'inption suif, that slie being tho solo heir of lier 
husband aiicl never having been made a partv to the 
suit, could not be dis|>o.ssos3o<l of rlio propertv: 

Jl 'hf, tli.'it tho piu-tition fell witluti tlio tniscliiof of 
section 52 of t1ie Tratisfor of Property Act, aixl could 
not in anyway b.> allowed to alT-’Ct the plaintiff’s 
right, either under his re<lemprion decree or in o.’ce- 
cation. 

A covert dealing with property in .suit pen lente lile 
by any party to the suit, cannot po.ssibly cast any duty 
or obligation upon tho opposite jiartv. 

.Vo party during the conduct of a suit lias .any power, 
by ilcaiiiig uu'th tho |»roperty, to change tho person 
of incideuco or inhcronco to the detrimout of the 
other. 

Laffers Patent Appeal from the following 
judgment of 

Bato‘JELOR, J.— (215^ February 1912).— 
The facts upon which this second appeal 
lias to be decided are these: The pro¬ 
perty in suit originally belonged to the 
three joint brothers—plaintiff, Krishnaji 
and Hanmanf. In 1876 it was mortgaged by 
Krishnaji to one Imam, and Imam in 1880 
assigned his rights to Jivaji, who is the 
fathei-in-law of the Ist defendant and the 
father of the defendants Nos. 2, 3 and 4. In 
189S the plaintiff sued Jivaji to redeem his 
one-third share and obtained a decree. The 
decree ordei’ed payment to be made on or 
before the 23!d March 1899. The plaintiff 
made the payment, but made it after the 
date appointed, lie applied that bis late 
payment should be accepted, and that ha 
should be given possession. He was opposed 
by the Ist defendant’s husband, Gopal, and 
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the defendants Nos. 2, 3 and 4. The Sub¬ 
ordinate Judge allowed this application by 
the plaintiff. On the 7th January 1902, 
however, the District Judge reversed this 

order of the Subordinate Judge. 

On the lO&h of January 1902, a partition 
was effected, between Gopal on the one hand, 
and the defendants Nos. 2, 3 and 4 on the 
other, and the property in suit fell on the 
partition to Gopal’s share. Gopal died 6ve 
days after the partition, that is, on the 15th 
January 1902. 

On the 14th of April 1902, the plaintiff 
appealed to the High Court from the District 
Judge’s decree, and in August 1903 this 
Court reversed the District Judge’s decree 
and remanded the d-irkhast for disposal with 
reference to the observations made in the 
judgment which will ba found in Ishwar 
I/ingo V. Qopal Jiwfiji (1). In the appeal 
before the High Court Gopal had been made 
the 1st respondent, but the notice to him was 
returned unserved with the report that 
he was dead. Upon the remand, the District 
Judge, Mr. Crump, allowed an extended 
time for payment, and allowed the conse¬ 
quent redemption. Gopal was not a party to 
the proceedings before Mr. Crump. There¬ 
after execution proceeded against defendants 
Nos. 2, 3 and 4 and the plaintiff obtained 
possession. 

Then Gopal’s widow, the present Ist de¬ 
fendant, applied in raisoallaneous application 
before the Subordinate Judge to recover 
possession from the plaintiff, and tlie 
Subordinate Judge allowed her claim. 

The suit is now brought by the plaintiff to 
pet aside the foregoing order of the Subordinate 
Judge and to get possession of the property 
in suit. In the trial Court the plaintiff suc¬ 
ceeded, the learned Subordinate Judge being 
of opinion that section 52 of the Transfer of 
Property Act applied to the partition effected 
between the co-parceners in January 1902 
and that the plaintiff’s riglita were not affect¬ 
ed by that partition. 

On appeal this decree was reversed by 
the learned District Judge mainly on the 
ground that the plaintiff had failed to 
communicate certain facts to the High Court 
in the second appeal to which I have refer¬ 
red. 

(1) 28 B. 102; 5 Bora. L. R. 719. 


Mr. Mulgaonkar for the plaintiff-appellant 
now relies upon section 52 of the Transfer 
of Property Act, and contends that his client 
is not to be defeated by reason of any dealing 
with the property among the co-parceners 
mortgagees, and in support of his view lie 
has referred me to Settappi Goundan v. 
Muthai Goundan (2). It appears to me 
desirable to note at the outset that the plaint¬ 
iff, if he is to succeed in this suit, must 
succeed under the decree made by Mr. 
Crump. Indeed in the appeal before the High 
Court, which ordered the remand to Mr. 
Crump, Gopal’s name, although he was deal, 
still appeared upon the record. Many a 1- 
journments were obtained, and there cin b) 
no doubt that the fact of Gopal’s death w is 
prominently brought to the plaintiffs no¬ 
tice, but no steps were ever taken to bria; 
Gopal’s represeulatives on the record in that 
appeal. 

In the District Court when the case was 
remanded, the matter was carried one step 
further, for there Gopal’.s name was strue-t 
off the record and no name was substituted 
in its place. 

In this state of facts, I am of opinion that 
the case is not governel by section 52 of the 
Transfer of Property Act. The partition 
was, it seems to me, a mere internal arrangj- 
raent between the mortgagee co parceners, 
and was not such a transfer or dealing as 
is referred to in section 52. For it did not, I 
think, operate to affect the rights of any 
other party to the suit. Upon this point 
reference may be made to the decision ia 
MuniSTmi v. Dafcshanamurthi (3). So far as 
the partition in this suit was concerned, I 
do not think that there was any transfer or 
dealing inconsistent with the rights estab¬ 
lished by the decree. The decree gave a 
right to redeem and that right remained. 
Moreover the person against whom that right 
was to be exercised was not a new person but 
had been always one of the parties liable to 
be redeemed. It seems to me, therefore, that 
if the plaintiff’s rights have in this case been 
adversely affected by anything that has 
happened, it is not by the partition which 
was effected between the co-parceners, bat by 
the plaintiff’s own negligence in omitting to 

(2^ 31 M. 268; 4 il. L. T. 77. 

(3) 6 M. 371. 
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bring upon the record the representatives of 
the deceased Gopal. 

For these reasons I think tlie decision of 
the Coart below is right and I dismiss the 
appeal with coats. 

Mr. 0, S. Mulgaonk'tr, for tlie Appellant. 

Mr. S. S. Patkar, for the Respondent. 

JUDGMENT.— Plaintiff owned a one* 
third share of an equity of redemption. He 
brought a suit to redeem one-tliird of the 
mortgaged property from the four surviving 
joint mortgagees. Tlie litigation has. up 
to the hearing of this appeal, passed through 
the hands of one or more Subordinate Judges, 
three District Judges and three Jmlges of 
the High Court. But at no time did the 
form of the suit excite any comment or give 
rise to any objection. I must, tlierefoie, take 
it that this is a normal feature of the law of 
mortgage in the viofussil. 

Omitting mention of the earlier stages 
through which the redemption suit passed, 
it is sufficient to say tliat on the 7tli January 

1902, the District Judge dismissed tlie suit. 
Plaintiff appealed to the High Court. Ou 
the 10th January 1902, the four joint mort* 
gagees effected a partition infer se, and the 
property, the subject-matter of tlie suit, fell 
to the share of the defendant No. 1, Gopal. 
On the 15th January 1902 Gopal died, leaving 
him surviving a widow, the defendant in the 
present suit. On appeal to the High Court 
against the decree ot 7th January 1902 
Gopal’s deatli was brought to their Lordsiiips’ 
notice. It is clear from the judgment that 
the question, whether any fresh representa¬ 
tion of Gopal was needed, was argued and 
decided. Their Lordships lield that the 
right to sue survived against the three 
other defendants, joint tenants of the 
mortgaged property. No mention what¬ 
ever was made of the partition of the lOch 
January 1902. Their Lordships in second 
appeal reversed the decree of the District 
Judge and remanded the suit. Finally in 

1903, the plaintiff’s claim w'as decreed. 
The amount of redemption money was paid, 
and it appears that the plaintiff was put in 
po.ssession. The widow of Gopal here inter¬ 
vened, claiming that the property had fallen 
fco her husband’s share, that she was liis 
suit heir, and had nearer baeo a party to the 
suit for redemption. This plea found 
favour with the executing Court. The plaint¬ 


iff was, therefore, after six or seven years’ 
litigation relegated to a suit, to have that 
order set aside and to obtain the fruits of 
liis decree This suit was brought, in 1907. 

The Subordinate Judge decided in favour of 

the plaintiff. On appeal to (he District 
Court, the learned District Judge reversed 
the decree of the Subordinate Judge and dis¬ 
missed the plaintiff’s suit. The plaintiff 
preferred a second appeal to the High 
Court, wliich was heard by Batchelor, J., 
sitting alone. That learned Judge, though 
for slightly different rea.son, confirmed the 
decree of the lower Appellate Court. Against 
his decision, an appeal has been admitted 
under the Letters Patent. 

The only point to be considered is whether 
the partition of lOth January 1902 was a 
transfer of or other dealing with the property 
in suit, within the meaning of section 52 of 
the Transfer of Property Act.. It is not 
disputed that if it was, it occurred pendente 
life, and would, therefore, be void against the 
present plaintiff-appellant. It is not disputed 
that the partition was a transfer, or at auy 
ra*e a dealing with the property in suit. But 
it was urged on behalf of the defendant- 
respondent, and both Appeal Courts accepted 
the contention, that it was not a transfer or 
dealing with the property which in any way 
affected the right of the plaintiff as a party 
to that suit. It must have been thought 
that the question answeretl it.self on a first view 
of what has actually happened. The simple 
fact is that as a result of that partition, 
whether direct or indirect we will consider 
prt.'Jontly, the plaintiff’s redemption suit 
has been defeated, and ho has been deprived 
of the fruit.s of his decree. It is nowhere 
shown, and it is nut even contended before 
us, that the plaintiff was aware of the parti¬ 
tion. Speaking for myself, it would have 
made no difference in law, whether he had 
or had not known of this pendente lite traffick¬ 
ing in the suit property. The sole question 
is whether in fact it has affected the plaintiff’s 
right as a par ty to that redemption suit. We 
think thero can be no doubt, and indeed no 
room for auy argument to the contrary, but 
that it has. 

The grouuJ of ilie District Court’s decision 
is extiaordinarj. The learned District Judge 
holds that the plaintiff's failure to oommuni- 
oate the fact of the fartition to the High 
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Court in second appeal is fatal to his present 
claim. The question of the array, after the 
death of Gopal, was, as has been said, raised 
before their Lordships, argued, and decided 
iu favour of the plaintiff. Even had the 
plaintiff known of the partition it is hard 
to say why any obligation lay on him to 
mention the fact. Presumably it was on the 
part of the defendants that objection was 
taken to the array, as it stood after the 
death of Gopal. The partition was a fact 
within their special knowledge. It certainly 
seems to us that if it was any one's duty 
to inform the High Court of the partition, 
it was the defendants’ and nob the plaintiff’s 
duty. But it is a much harder saying that 
a party is to be defeated for no other reason 
than that in another proceeding he did not 
communicate to the Court of Appeal, that 
which he did not know. 

The conclusion of the leai ned Judge of 
second appeal appears to us to rest upon a 
process of reasoning too refined to be 
admissible in the practical administration of 
the law. To say that the cause of the 
plaintiff’s defeat in this was not the partition 
at all, but the plaintiff’s own negligence in 
not having noted, and taken precautions 
against the legal consequences of it, seems to 
us drawing a distinction without a difference. 
One reason out of many, and that, in our 
opinion, a conclusive reason against the 
correctness of any such view, is that the 
plaintiff did not know of the partition. A 
covert dealing with property in suit 'pendente 
lice, by any party to the suit, cannot possibly, 
iu our opinion, cast any duty or obligation 
upon the opposite party. And again 
speaking for myself, I say that, in my 
opinion, that proposition is entirely unaffected 
by the affected party’s knowledge oi ignorance 
of the dealing. Foe the purpose of mere 
argument, however, it is clear that where the 
party affected is in fact ignorant of the deal- 
ing, it is impossible to make him answerable 
for neglecting to meet all its legal consequences 
assuming that it were a valid, and not a void, 
transfer or dealing. Another consideration 
which was evidently not present to the minds 
of either of the learned Judges in the two 
Courts of appeal, and indsed is only of 
secondary importance, is that for all the 
purposes of the suit terminating with the 
learned Dietiicb Judge Mr. Crump’s decree, 
the question of the aiiay was res judicata by 


the decision of the High Court in appeal. In 
consequence of that decision Gopal’s name was 
struck off, and, in my opinion, quite rightly 
struck off, the record. 

Reverting to the ground of decision in the 
Court of second appeal now before us, and 
adopting for a moment the learned Judge’s 
statement that the plaintiff has not been in 
any way affected by the partition, bub if 
affected at all, then only by his own negli¬ 
gence in having omitted to bring Gopal’s 
widow on the record, we would observe, that 
this reasoning appears to us to ignore 
altogether the plain facts that whatever right 
the witio.v of Gopil mty have for the purpo^ ^ 
of this suit is directly traceable to and rooted 
in the partition. If there had been n) 
partition, it cannot be argued, an 1 it never hai 
been argued, that the widow of Gopal wonl I 
have had any locus standi at all in the redemp¬ 
tion suit. And the materiality of this is in 
no way altered or dirainishel by shifting the 
point of vie.v a little, and siyingthat because 
of this right there arose by operation of lasv 
a duty to introduce an entirely ne.v party into 
the litigation, failure to discharge which duty 
must now entail the dismissal of a claim in 
all other respects, admittedly just and certain 
of success A m )ment’.s retiectioQ ought, we 
think, to show that once more the difficuUy 
is directly traceable to the partition and to 
nothirtg else. The suit was against four 
joint mortgagees. 

Once rightly launched, the array was 
virtually stereotyped and could nob be chang¬ 
ed pendente lite by mere act of parties. The 
plaintiff liad a perfect right to assume that 
his suit would end, as it had begun, upon 
that footing. It is true tliat although these 
four defendants have been called joint-tenants 
of the property in suit, they are only joint 
tenants as members of a joint Hindu 
family, and subject to the legal in¬ 
cidents of that status. Thus had Gopal 
left a eon, it might have been the 
plaintiff’s duty to bring that son upon the 
record after Gopal’s death. But as Gopal 
had no son, it is convenient to look at the 
position as though the four defendants were 
joint tenants. Thus on the death of one of 
them, his right passed by survivorship to the 
other three, and the plaintiff was under no 
obligation whatever, as far as we can see, to 
make any further change in or addition to 
the record. All that required to be done^ 
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after the decision of the High Court in appeal, 
was to strike off the name of the deceased 
Gopal, and this svas done. 

Thus regarded, it is at once clear that 
if indeed the plaintiff was under any 
obligation to bring Gopal’s widow on the 
record, that could only have been because 
of the partition. And as ex hypothec, 
that partition, being effected during the 
active prosecution of a contentious suit, 
was void against the plaintiff, it could not 
have cast any such obligation upon him. In 
using those words we do not lose siglit of the 
learned Judge’s view, that although a transfer 
or dealing with the property in suit penJenfe 
lite, it was not a dealitig which in any way 
affected the plaintitf’s right. We are rather 
indicating why, in our opinion, that view is 
incorrect. For anything which imposes a 
new obligation upon a party to a suit must 
plainly, pro tanto, affect liis right. 1 lie 
learned Judge of second appeal appears to 
have taken a very restricted view of a party’s 
right. We gather that in his opinion, so 
long as the property was left in the posses¬ 
sion of any one of the defendants, who would 
in ordinary course be amenable to the decree, 
DO dealing with it inter se could possibly 
affect the plaintiff’s right. But we think 
that this can easily be shown to be fallacious. 
It is surely part of any litigant’s right, 
so far as the subject-matter and con¬ 
duct of the suit are concerned, to know 
precisely where he stands. He is entitled to 
know who his opponents are, and when that 
has been definitely and finally ascertained to 
insist that no dealing on their parts, with 
the property iu suit, shall compel him to g*) 
further afield, and bring in new parties, who, 
but for such dealing, could have had no 
locous standi at all. How can it be said that 
a plaintifi’s right is not affected by that 
which necessitates his abandoning his claim 
against all the remaining defendants on the 
record and bringing a virtually new claim 
against some one who, at tlie time the suit 
was launched, had no interest whatever in 
the property, and who, but for the pendente 
tile dealing with it never could, as against 
the plaintiff have had any right to be litigat¬ 
ed between them ? A complete right needs 
a person of incidence as well as a person of 
inherence. No party during the conduct of a 
suit has any power, by dealing with the pro¬ 
perty, to change the person of incidence or 


inherence to the detriment of the other. 
Hera the true result of the dealing, which in 
the opinion of the learned Ju<lga of seond 
appeal did not affect the plaintiff’s riglit, was 
not, as he supposes, to necessitate adding 
Gopal’s widow to the record, but abandoning 
the claim as brought altogether an 1 
bringing an entirely new suit against an 
entirely new person. Hnv, we ask again, 
can it be said that such a result does not 
affect and most seriously affect tlio plaintiff? 
It is obvi)us that if tlio partitiou was a legal 
aud valid transfer, upon the severance of tlio 
joint tenancy by tliree of f)ar joint teiunts, 
to the fourth, then, inismuch as tlie whole 
property which the plaintiff thus sought to 
recover had so passed to the transferee, he 
had no cause of action at all against the otlier 
three former joint tenants. His suit agii ist 
them would have had to bedismissel. True, 
provided fie c )iild have bean sure of finding the 
property in the hands of the foiutfi original 
joint tenant ami defendant, it miglit not have 
mattered raucli. But that, in our opoinion, 
lias nolliing whatever to do with the princi¬ 
ple we are discussing, or a orrect interpreta¬ 
tion of tfie law. For there is always in such 
cases a possibility which here has happaned, 
that the transferee may die during the pen¬ 
dency of the suit. Should tliat happen, the 
manner in whi.li i\\Q pendinte lite traasfer 
lias affected a party to tfie suit at once be¬ 
comes plain. For now, instead of being able 
to proceed with his suit as originally con- 
.stituted, he would have to find out the heirs 
and representatives of the transferee. 1 lie 
joint tenancy being severed, nothing passes 
on the death of the transferee to his former 
joint tenants, and they might as well not bs 
on the record at all. 

It is only out of respect for tlie cousidored 
decisions of two learned Judges of appsal 
that we set forth at some length considera¬ 
tions which might be tliought as obvious as 
conclusive. 

Perliaps the simplest and most effective 
test is to ask whether, if the partition had 
not been made pendente lite, the plaintiff’s suit 
could p Kssibly have ended as it ha.s. Tiie 
answer to this must be—No. If there hal 
been no partition, the widow would have 
had no locus standi, when she intervened in 
execution. This suit would never have 
needed to be brought. All bis troubles 
daring the last seven years in prosecuting 
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his redemption suit have been broagrht on 
the plaintiff by this partition and by nothing: 
else. Or to pat it in another way either the 
partition has affected the plaintiff’s rights as 
a party,or it has not. If it has, it is admittedly 
void as against him under section 52 If it 
has not, it ought to be ignored and no 
considerations drawn from it ought to have 
any place in the decision of the suit. Taking 
the latter course what is the result? This, 
that no Court should have treated the defend* 
ant in this suit as having any right what¬ 
ever against the plaintiff, so far as his 
suit for redemption went. For it is only on 
the strength of the partition that she can 
pretend to any such right and, ex hypothesis 
the partition does not affect the plaintiff for 
all the purposes of that suit. Thus the 
same result is easily and immediately reach¬ 
ed either way. It would bs easy to add 
farther illustrative considerations. But we 
think that what we have said warrants us in 
believing that we have indicated the correct 
lines of reasoning to be followed in cases of 
the kind. Applied to the facts of this case, 
those lines of reasoning yield a very safe 
conclusion. We have no doubt at all but 
that the partition of danuary 10th, 1902, falls 
within the mischief cf section 52, Transfer of 
Property Act, and cannot be allowed in any 
way to affect the plaintiff’s right, either 
under his redemption decree or in execution. 
That being 8'>, and the partition with all its 
legal consequences, ont of the way, it neces¬ 
sarily follows that the defendant in this 
suit has no right, nor any ground of defence 
at all. We must, therefore, reverse the decree 
under appeal and restore the decree of t-he 
Court of first instance with costs throughout. 

Decree reversed. 


CACjOQTTA high COURT. 

Second Civil Appeal No. 3035 op* 1911. 

May 23. 1913. 

Present', —Mr. Justice Coxe and 
^Ir. Justice Roy. 

STED AL^ AND OTHERS—DtFENDiNrS 

—Appellants 
versus 

SAJAM Alii AND OTHERS—PLAINTIFFS 

—Respondents. 

Pasturage—Right of cultivators to pastxtre lands — 
based on custom— Reasonableness—Grazing catfZe 


jrom time immemorial—Sufficient pasturage left in viU 
lage. 

In a suit by certain cultivating tenants for a dec¬ 
laration that they have a right of pasturage over the 
land in suit, it was found that tho land had been lying 
unoccupied from time immemorial and the villagers 
had grazed their cattle there for more than 
30 years; that their user was open and peaceful with¬ 
out interruption and should be presumed to bo as of 
right: 

Held, that these findings did not entitle tho plaintiffs 
to a decree; that a right of pasturage arising from 
immemorial user rosemblesa right based upon custom; 
that a custom must be reasonable; that it would be un¬ 
reasonable tliab no land over which cattle had hitherto 
grazed should ever be brought under the plough; that 
immemorial grazing wdthout more does not make 
waste land iuviolablo;and that tiie landlords would bo 
entitled to plough waste land if only sufficient pastur¬ 
age were left in the village, in which case tho plaint¬ 
iff would not bo entitled to relief. 

Bhoia yatk ynn li v. Midnapur Zemindari Co, 31 C. 
503; 31 I. A.75;8C. W. N. 425; 14 M. L. J. 152, 
followed. 

Secretary of State v. ifathurabhai, 14 B. 213 and 
Lutchmeeput Singh v. SadauUa Xushij‘>, 9 C. 693; 12 0. 

L. U. 332, referred to. 

Appeal from the decree of the Sub-Judge 
of Comillab, dated June 27th, 1911, reversing 
that of the Munsif of Bramhauberiah, dated 
July 23rd, 1910. 

Babas Dwirkn Nath Ohakravarti and 
Upendra Kumar Roy, for the Appellant. 

B.ibus Jogeih Chanlra Roy and Sasadhar 
Boy. for the Respondents. 

JUDG.MEN^T.—This appeal arises out of a 
suit by certain cultivating tenants for a 
declaration that they have a right of pastur¬ 
age over the land in suit and for conse¬ 
quential relief. The lower Appellate Court 
has decreed the suit and the defendants 
appeal. 

The first point taken is that of limitation 
but in tlie view that we take of the case, no 
question of limitation really arises. 

The learned Subordinate Judge says: ‘*The 
land has been lying unoccupied from time 
immemorial and the villagers have been 
grazing their cattle here for more than 30 
years Their user was open and peaaeful 
without interruption and should be in the 
circumstances of this case presumed to be 
as of right also.” In our opinion these 
findings are hardly sufficient to dispose of 
the suit. We bslieve that throughout Bengal, 
where land is left waste or jungle, the cattle 
of the villagers graze over it and probably 
in most cases have done so from time im¬ 
memorial. No one is interested in stopping 
them and the user is, therefore, open, peaceful 
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and nninterrupted. But ib would be im¬ 
possible to hold that, therefore, no landlord 
is entitled to bring: any waste or jungle land 
under the plough. A right of pasturage arising 
from immemorial user of this kind resembles 
a right based upon custom. This has been 
laid down in^fadras and Bombay [section IS, 
Easements Act, 1882, and Secretary of State for 
India v Mathurahbai (1)] and the view is in 
accordance with common sense. Now a custom 
must be reasonable and it would be wholly 
unreasonable that no land over which cattle 
had hitherto grazed should ever be brought 
under the plough. We may refer in this 
connection to the case of Lutchmeeput Singh 
V. Sadaulla 2^ushyo (;i). Nor is this view in¬ 
consistent with the decision in Bhola Nath 
Nunii V. Midnapur Zemindary Company (3). 
Their Lordships’ judgment clearly proceeded 
on the supposition that the landlords were 
entitled to plough waste land if only suffici¬ 
ent pasturage were left, and the judgment 
certainly does not go so far as to lay down 
that immemorial grazing without more makes 
waste lands inviolable. Their Lordships ob¬ 
serve; **It was certainly not the intention 
of the Subordinate Judge or the Munsif, 
that the decrees should prevent the defendants 
improving their property. And, indeed, the 
Munsif expressly states that the plaintiffs 
admitted the right of the defendants to 
improve their property, provided sufficient 
pasturage were left". And they thought it 
advisable to add a specific provisions to that 
effect to the decree. We think, therefore, 
that the lower Appellate Court must find 
more than that the village cattle have al¬ 
ways grazed on this land before he can decree 
the suit. It may be the case, for instance, 
that the land in suit has been re.served in 
some particular manner for pasturage, or 
that the circumstances of the locality mark 
it out as suitable for pasture. It may be 
an island of waste amid a great expanse of 
cultivated land so that if it is cultivated the 
cattle of the villagers may have to be 
driven to an unreasonable distance in order 
to obtain pasture. Or it may be that the 
amount of waste remaining in the village is 
only sufficient for the needs of the cattle. 
In any of these cases the lower Appellate 

(1) 14 B. 213. 

(2) 9 C. 698; 12 C. L. R. 382. 

C3) 31 C. 603; 21 I. A. 75; 8 C. W. N. 425; 14 M. L. 
i, 152. 


Court might be justified in holding that the 
custom underlying the right was reasonable 
in decreeing the suit. But if there is nothing 
to show that the land in suit differs in any 
respect from other waste and if there is 
plenty of pasturage left in the village the 
plaintiffs are not entitled to relief. The 
appeal is accordingly allowed and the case 
will go back to the Court below for re-hearing 
with reference to these observations. It will 
be open to that Court to allow fi’esh evidence 
to be taken either by himself or by the first 
Court. Costs will abide the result, 

Appeil allowel] Case remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 408 oe 1912. 
November 21, 1912. 

Present-.S'w Basil Scott. Kt., Chief Justice, 
and Mr. Justice Cbandavarkar. 

The TALUKDAKl SETTLEMENT 
OFFICER— Appellant 
versus 

RIKHAVDAS PARSHOTTAMDAS 

—Respondent. 

Oujarnt Taluhltrs Act (Horn. .Irt 17 of 1R8S), 31, 

, 33 —/ncum{;r«»ce Inj 'p .vaidar—.I'lfcr.vc poxscssiou as an 
incxonhrancer~InapplicahiUt<j of sections 31,33 -Bom- 
half I^nd llcvniuc Code iliom. Act V of 1879), s. 79A — 
Talukdari Settlement Officer incompetent to eciet the 
mortgagee advcrscbj holding as incumbrancer for more 

than 12 years. 

Tlio field in suit was originally part of tlio ici/’iA,- 
dari estate owned by one J. who, in 1H(>2, granted it to 
(7. father of the defendant, as a cadet of the Tnlnhdar 
family for jiwai or inaiiitonanco. On tlio 19th of 
April 1889 (i. mortgaged the field with possession to 
the plaintiff's father. In 1894 the mortgagor died and 
in 1895 tlie mortgagee died. But after tlio deutli of the 
mortgagor tho mortgageo and subsequently his son 
rcinaine^il in possession of tho field claiming to liold 

as mortgagees. In 1907 tho Taluk(b.ri Settlement 
Ollicer purporting to act under tho provisions of sec¬ 
tion 79A of tho Land Revenue Code, as amended by 
section 33 of tlio Gujarat Talnkdars Act, summarily 
evicted the plaintiff, who brought a suit for possession 

of tho field: . . , , , 

Held that the plaintiff was entitled to succeetl on 

tho groniul that ho had been in adverse possession 

claiming title as an incumbrancer for moro than 

twelve years since tho tlcatli of 0. 

The plaintiff’s mortg.igo was not an incumbrance 
witliin tho purview of section 31 of the Talukdars 
Act 1888 tho possession of tho incumbrancer claiming 
bv virtue of adverse possession would not be an occu- 
pation in contravention of any of the provisions of the 
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Act referred to in section 33 (2), claiiso (cc), for the 
purpose of supplomentinc? the provisions of section 
79A of the Land Revenue Code, hence, the Collector 
had no authority to interfere with the plaintiff’s pos- 
session. 

Second appeal from the deciaion of the 
District Judge of Ahmedabad, in Appeal No. 

100 of 1911, reversing that passed by the 
Assistant Judge of Ahmedabad, in Civil Suit 
No. 79 of 1908. 

Mr. Ooyajee (with him Mr. N. K. Mehta), 
for the Appellants. 

Mr. J. R. Dhurandhar, foi- the Respondent. 

JCJDGMENr.—This is a suit by an alleged 
mortgagee against the Talukari Settlement 
Officer and the Tahtkdnr whose estate is 
in his charge, for a declaration that the 
first defendant had no riglit on behalf of 
the second defendant to take possession of 
the field alleged to be mortgaged to the 
plaintiff, and for an order for possession 
of the field. The field was originally part 
of the Talukdari estate owned by Jethusangji, 
the uncle of the second defendant. In 
1862 Jethusangji granted this held together 
■with other lauds to Gobarsangji, father of 
tlie second defendant, as a cadet of the 
Talukdar family for jiivai or maintenance 
according to the custom in vogue among 
Talukdars. Estates so granted in jiwai 
according to custom descend by inheritance 
to the descendants of the grantee but revert 
to the grantor on failure of the grantee’s 
line. On the 19th of April 1889 Gobar- 
sangji mortgaged the field in question 
with^ pcssession to the plaintiff’s father. 
In 1894 the mortgagor died and in 1895 
the mortgagee died. But after the death 
of the mortgagor the mortgagee and sub¬ 
sequently his son remained in possession 
of the field claiming to hold as mortgagees. 
In November 1907 the Talukdart Settlement 
Officer sent a notice to the plaintiff under 
section 202 of the Land Revenue Code 
calling upon him to vacate the land in 
question The plaintiff then filed this suit, 
and after the suit the Tahikdari Settlement 
Officer purporting to act under the pro¬ 
visions of section 79A of the Land Revenue 
Code as amended by section 33 of the 
Gujarat Talukdars Act summarily evicted 
the plaintiff. 

The case came first before the Assistant 
Judge of Ahmedabad who decided it in 
favour of the defendants holding that 
plaintiff was an incumbrancer of a TalukdaRs 


e.state under an incumbrance made by a 
Talukdar and that, therefore, his title was 
invalid after 189i, the year of the death 
of Gobarsangii, and that the claim by the 
plaintiff to hold by virtue of adverse posses¬ 
sion since 1894 could not be supported in 
that the Talukdiri Settlement Officer, ex¬ 
ercising the powers of a Collector lawfully 
conferred upon him, had evicted the plaint¬ 
iff under section 79A of the Land Revenue 
Code. 

The plaintiff appealed to the District 
Judge who held that Gobarsangji was not 
a Talukdar creating an incumbrance on a 
T-dukd'ir's estate within the meaning of 
section 31 of the Gujarat Talukdars Act 
of 1888, and (hat, therefore, the plaintiff 
was entitled to succeed. 

From his decision this appeal has been 
preferred and the two points decided by 
the A.ssistant Judge have been argued before 
us. We are of opinion that the respendent 
is entitled to succeed on the ground that 
he has been in adverse possession claiming 
title as an incumbrancer for more than 
twelve years since the death of Gobarsangji. 

It is not, therefore, necessary for us to consider 
and decide the difficult question whether a 
jiwaidtir is a Talukdar within the meaning 
of The Gujarat Talukdars Act of 1888. 
Section 31 provides that no incumbrance 
on a T(iZw^:(/ar’s estate made by a Talukdir 
after the Act comes in force shall be valid 
as to any time beyond such Talukdads 
natural life. Apsumiog that the mortgage 
of the plaintiff’s father was an incumbrance 
made by the Talukdar, the incumbrance 
which is claimed by virtue of adverse 
po.s.pession since the death of the Talukdar 
'would not fall within the section, but 
would be au incumbrance arising from the 
operation of the law of limitation. It is 
not, therefore, an incumbrance within the 
purview of section 31, and the possession 
of the incumbrancer claiming by virtue 
of adverse possession would not be an 
occupation in contravention of any of the 
provisions of the Gujarat Talukdars Act 
of 1888 referred to in section 33 (2). clause 
(cc), for the purpose of supplementing the 
provisions of section 79 A of the Land Revenue 
Code. 

It was, however, held by the learned 
Assistant Judge that, because it has been 
held that under the Bhagdari Act V of 
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1862 adverse possession by virtue of the 
law of limitation cannot avail against the 
Collector taking possession under section 3 
of the Act, the same principle must apply 
in the case of a Collector taking possession 
under section 79A of the Land Revenue 
Code. A reference to the provisions of section 3 
of the Bhagdari Act makes it clear that it con¬ 
fers upon the Collector very different powers. 
Under the Bhagdari Act it is lawful for the 
Collector whenever he shall upon due inquiry 
find that any person is in possession of any 
Bhag in violation of any of the provisions of 
section 3, summarily to remove him from 
possession and to restore possession to the 
person whom the Collector shall deem to be 
entitled thereto; that is to say, that not¬ 
withstanding the provisions of section 2h of 
the Limitation Act, although the right of a 
previous proprietor of a Bhag or a share of 
the Bhag has become extinguished, it is 
lawful for the Collector, if he deems fit, to 
restore possession to that person. There is, 
however, no such provision in section 7.0A of 
the Land Revenue Code. The Collector 
cannot take property from one person and 
give it to another whom ho may consider to 
be entitled. He can only interfere where the 
occupation is wrongful or in contravention of 
the terms of the Act in the case of Gujarat 
Taluhdars, and here, as we have pointed out, 
the occupation of the plaintiff is legalised by 
the law of limitation and is not in contraven¬ 
tion of the terms of the Talukdars Act. 

For these reasons we affirm the decree of 
the lower Court and dismiss the appeal 
with costs. 

Decree confirmed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2103 of 1909. 

May 14, 1913. 

Present: —Mr. Justice Richardson and Mr. 

Justice Newbould. 

SRIMANTA BAGDI and otheks— 
Defendants—Appellants 

versus 

NIRANTAR JELIA and others — 
Plaintiffs—Respondents. 

Fishery rights—Rivers tidzl but not navigable, to 
whom belong—Government or proprietor oj Cibite—~ 
Public navigable xoaters. 


Tho Govornment In prima Jacic the owner of 
fi^jliory lights in nil waters which come within tho 
description of public tinviirable wrtters, whether tidal 
or not. Ibit tlio rights of lishory in smull rivers 
which are tidnl but not. iiavignblo belong to tho pro¬ 
prietors through n hose estates they run. 

>ri Ualusii, R"ii)ritiil:<hinninnia \'. Collrctiir of the Go- 
'hirari Di>(nct,22 an, --Ri 1. 107; 3 0. \V. N 

777, referred to. 

Appeal from the decree of the .Sub-Judge 
of 24 Pergaunahs dated, August Gth, 1909, 
confirming that of tlie Muusif of Basirhat, 
dated April 5th, 1909. 

Bahus Panchanan Ohosh for Surendra 
Nath Hay and Satyendra Nath Hoy, for the 
Appellants. 

Baba Atiil Krishna Roy, for the Respond¬ 
ents. 

JUDGMENT.—This suit relates to certain 
fishery rights in a river. These riglifs are 
claimed by the plaintiffs on one side and 
the defendants on the other. The learned 
Judge, before whom this second appeal first 
came, remanded the case to the lower Appel¬ 
late Court for the delermination of two 
questions of which we needuow only mention 
one. That question is wliether tlie river 
is a tidal and navigable river.” The learned 
Subordinate Judge has submitted his judg¬ 
ment on remand in which after dealing 
with the evidence he has come to the con¬ 
clusion that the river is tidal but not 
navigable. That conclusion is a oonclueion 
of fact and cannot be now contested. What 
is said, however, is this. The controversy 
being whether the plaintiffs have proved 
their title to the fishery it i.s contended that 
they have not shown that they have derived 
any title from the Government whether by 
grant or by prescription, and then it is 
argued that a fishery in a river piima facie 
belongs to the Government not only when 
the river is both tidal and navigable but 
also when it is only tidal and that the evi¬ 
dence of title adduced is, therefore, in¬ 
sufficient and the suit ought to fail on that 
ground. The argument takes two forms, 
firstly, that the words “tidal” and “navi¬ 
gable” are really inter-changeable aud secondly, 
that the true test is that of tidality and 
not that of navigability. We are of opinion 
that neither of these propositions can be 
supported. As we conceive, the principle 
is most broadly as well as most accurately 
expressed in the form that Government is 
prima facie the owner of the fishery rights 
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in all waters which come within the de¬ 
scription of public navigable waters. The 
rights of the Government have been main¬ 
tained by the Courts in respect of large 
rivers which are navigable bub not tidal. 
The law is stated and the cases are collected 
by Mr. Lai Mohan Das at pages 109-113 
of his Law of Riparian Rights “(Edition 
1891). Reference may also be made to the 
observations of the Privy Council in regard 
to the river Godavari in the case of Sri 
Balusu Barnatakshmamma v. Collector of the 
Godavari District (1). In Bengal the rights 
of Government in these large rivers depend 
to some extent on the wording of Regulation 
XI of 1825 and similar reasoning leads us 
to suppose that the rights of hshery in 
small rivers such as the river now in question 
which are tidal but not navigable belong to 
the proprietors through whose estates they 
run. In point of fact navigability does not 
necessarily follow from “tidality” ao that 
the two terms cannot be regarded as equiva¬ 
lent. The loose expressions to be found 
in the judgments in some cases which 
seem to identify tidal* with navigable were 
employed, so far as we are aware, with 
reference to waters as to which there was 
no doubt that they were both tidal and 
navigable. The language employed must 
be interpreted with reference to the facts 
of those cases and cannot be understood as 
laying down a matter of law that what 
is tidal is always navigable or that the 
only test is tidality. The true test and 
the true distinction for purposes such as 
the present is as we conceive whether a 
river is, or is not navigable. If a river 
is tidal, there may be a presumption, weaker 
or stronger as the case may be, that it 
is also navigable but here, as we have 
said, it has been found positively that the 
river is tidal but not navigable. Govern¬ 
ment is not a party to the suit and it is 
not suggested so far as we are aware that 
Government ever claimed this fishery. The 
defence to the suit with which we have 
dealt seems to rest on no solid foundation. 

No other question of law arises and the 
appeal, therefore, fails and must be dismissed. 
The plaintiffs-respondents are entitled to 
their costs of the appeal. 

Appeal dismissed. 

(1) 22 M. 46ij 26 I. A. 107} 3 C. TF. N. 777. 


BOMBAY HIGH COURT. 

Cross-Appeals Nos. 455 and 473 of 1911. 

February 17, 1913. 

Present: —Mr. Justice Heaton and 
Mr. Justice Rao. 

SAKHARAM VISHRAM SURVE 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 

SADASHIY BALSHET LODHA and 
onieRs—D efendant—Respondents. 

AND 

SADASHIV BALSHET LODHA and 
OTHERS—Defendants—Appellants 

versus 

SAKHARAM VISHRAM SURVE 
AND Plaintiffs—Respondents. 

Civil Procedure Code {Act To/1908), a. 97— Preli- 
minfinj issue—Finding bnt no decree drawn up^Right 
of appeal against the finding not barred by section 97 — 
IFaii’cr. 

A preliminary issue was raised in the first Court 
ami a finding was recorded thereupon. But no decree 
was drawn up in accordance with that Unding. In 
appeal from the decree in the suit, the finding w.is 
appealed against, an issue was framed by the Appellate 
Court, and it was decided against the plaintiff. 

Held, that the Court of first appeal was empowered 
to hear and decide the preliminary issue. 

Where there is only a preliminary finding and uo 
decree is drawn up in accordance with that finding, 
there is no preliminary decree, and there is con- 
secjuontly no possibility of such an appeal as is con- 
tom^plated by section 97 of the Civil Procedure Code. 

l\aiver is primarily, and in most cases very largely, 
an inference to bo drawn from facts, though 
in certain classes of cases, this inference has come to 
bo looked on as an inference of law. 

Govind y. Vithal, 16 Ind. C.os. 159; 14 Bom. L. R. 
560; 36 B. 536, Dai Divali v. risAnuf, 4 Ind. Cas. 829; 
H Bom. L. R. 1326; 34 B. 182, Krishnaji y. Haruti, 

/ Ind. Cas. 966: 12 Bom. L. R. 762, referred to. 

Cr033 appeals from the decision of the first 
class Subordinate Judge, A. P., at Ratnagiri, 
in Appeal No. 46 of 1910, varying the decree 
passed by the second class Subordinate Judge 
at Deorukh, in Civil Suit No 322 of 1908. 

Mr. A. Q. Desaif for Sakharam plaintiff 
No. 1. 

P. D. BhidSj for Sadashiv defendant 
No. 1. 

K. H. Kelkary for heirs of Defendant No. 6. 

JUDGMENT. 

Appeal No. 455 of 1911. 

In this case the plaintiffs sued for redemp* 
tioQ. In the first Court au issue was raised 
as to whether any of the plaintiffs were agri¬ 
culturists. It was found that plaintiff No. 2 
was an agriculturist. But no decree was 
drawn up iu accordance with that preliminary 
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finding. The trial proceeded as a trial under 
the provisions of the Dekkhan Agricultarists’ 
Relief Act and a decree was made for redemp¬ 
tion. 

Thereupon one of the defendants appealed 
to District Court, taking amongst other 
grounds that it was wrong to hold that plaint¬ 
iff No. 2 was an agriculturist. An issue on 
the point was framed by the Court of appeal. 
It was found that plaintiff No. 2 was not an 
agriculturist. 

He now comes in second appeal to this 
Court and urges that the Court of first appeal 
was wrong in going into this preliminary 
point at all. He bases his contention largely 
on the case of Govind v. Vith'.il (1). 

The application of the law on the question 
of appeals against pieliminaiy decrees has 
been to some extent confusing. In the case of 
Biri Divali v. Vishnav (2), after argument on 
the point, it was held tliat altlmugh there 
may be a preliminary finding, yet unless a 
formal decree is drawn up there is no prelimi¬ 
nary decree and there is consequently no possi¬ 
bility of such an appeal as is contemplated 
by section 97 of the Code. The reasoning in 
that case appears to me and it seems to 
me that it contains the correct interpretation 
of the law. There are expressions in the 
judgment in the case of KrUhnaji v. Maruti 
(3), which may seem to conflict with the rea¬ 
soning and decision in the earlier case. In 
Krishnajis case (3), however, the Court was 
dealing with a matter in revision. Speaking 
for myself, I am not at all clear that the 
reasoning in that case does override tlie 
reasoning in the ealier case, but, if it does, and 
if I had to choose between the two, I should 
certainly choose the reasoning in the earlier 
case. So I am quite satisfied that in law no 
appeal did lie against the preliminary finding. 

Then I come to the case of Qovind v. 
Vithal (1), which was particularly relied on 
by the appellant. That case accepts the 
asauraptiou that no appeal lies where there 
is in fact no formal decree and proceeds on 
the ground that it is the duty of the person 
aggrieved by a preliminary finding to have 
a decree drawn up, and that if he fails to do 
this he mast be taken to have waived his 
right to appeal. Waiver is primarily, and in 

most cases very largely, an inference to be 

(1) 16 Ind. Cas. 159; 14 Bom. h. R. 560; 36 B. 536. 

C2j 4 Ind. Caa. 829; 11 Bom. L. R. 1326; 31 B. 182. 

(3) 7 Ind. Cas. 966; 12 Bom h. R. 762. 


drawn from facts, though in certain classes 
of cases this inference has come to be looked 
on as an inference of law. But wlietlier so 
regarded or regarded as an inference of com¬ 
mon sense it is essential to know the fads on 
which tlm inference is based. Here we have 
timse facts : tlie pteliminary finding was 
against the interest of the defendant. He did 
not apply to have a preliminary decree drawn 
up, but later on when the final decree 
was made lie ditl appeal, and amongst other 
matter.', against this preliminary finding. 
The plaintiff did not object to liis doing this 
on the ground that he had waived or in any 
way forfeited his right lo appeal. On these 
fads I should hold as an inference of common 
sense that the defendant liad not waived his 
rigiit to appeal ; and ! <lo not think tlie case 
of Gotind v. Vithal (1) is a decision which 
comes in tiie way of holding tliat tlie Court 
of first appeal was empowered to hear and 
decide this preliminary issue. It has been 
suggested that the failura to have a decree 
drawn up on a preliminary point, even though 
it may not amount in certain cases to a 
waiver, does amount to actual loss of the 
right to appeal, because, it is suggested, the 
duty to ask tlie Court to draw up a decree 
was so imperative that failure to perform 
that duty involves loss of the l ight to appeal. 
To say this would bo to go much further 
than the Judges have gone in tlie case of 
Govind V. Vithal (1); and I think it would be 
going further than the law either requires 
or suggests, The du*y to draw up a decree 
is the duty of the Court. That, I think, is 
clear enough from the provisions of the 
Code of Civil Procedure, and in practice it is 
very clearly understood by those who are 
conversant with the ways of our Courts in 
tlie moffusil Speaking for myself, 1 think 
the duty of the litigant to remind the Court 
of its duty to draw up a decree is no more 
tliau the duty that devolves on any person 
in common every day affairs to see that there 
is no undue delay in the performance of 
matters in which he is interested. It is a duty 
of a very different character, if the word ‘duty’ 
is the true word to use, from the obligation 
whioh the law casts on the Court itself. 

For these reasons I am unable to hold that 
there is any force in the objection taken by 
the plaintiff, and I hold that the Court of 
first appeal was empowered to hear and 
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decide the issue as to whether plaintiff No. 2 
was an atrricuKurist. The Appeal No. 455 of 
1911, therefore, must be dismissed with 
costs. The respondents’ cioss-objectiona are 
disallowed with costs. 

Appeal No. 473 of 1911. 

In this case the plaintiffs sued to redeem 
certain property mortgaged to the father of 
defendant No. 1, Pending the suit the 
right, title and interest of defendant No. 1 
in the mortgaged property was pnt up to 
sale in execution of a decree, and purchased 
by defendant No. 6, and so defendant No. 6 
was added as a party to the suit. The 
question then arose as to whetlier defendant 
No. 1 or No. 6 was entitled to the mortgage- 
money. The matter was amicably settled 
by a compromise between defendants Nos. 1 
and 6 and both of them presented an applica¬ 
tion, requiring the Court to tile the com¬ 
promise. Upon this application the Court pars¬ 
ed an order directing the compromise to be 
recorded, but leaving the matter to be consider¬ 
ed at the time of passing judgment. It 
appears that defendant No. 1 afterwards was 

dissatisfied with the compromise ; and made 

an application to the Court for a review of 
this order. He alleged in his application for 
review that the compromise had been 
obtained from him by fraud. The Court 
after taking the evidence adduced by the 
parties came to the conclusion that the 
allegation of fraud was not made out, and 
rejected the application for review. That 
being the case the Court ought to have 
awarded to defendant No. 6 the whole of the 
mortgage-money as agreed upon by the 
terms of this compromise. But the Court 
of first instance directed the mortgage amount 
to be deposited in Court and referred defend¬ 
ants Nos. 1 and 6 to a separate suit 
to establish their right to the money so 
deposited. 

Against this decree defendant No. 6 
appealed. The District Court held that 
defendant No, 1 was bound by the terms of 
the compromise as his allegation of fraud 
had not been proved, and directed the whole 
of the mortgage-money to be paid to defend¬ 
ant No. 6 in accordance with the terms of 
the compromise. 

Against this decision defendant No. 1 has 
preferred this second appeal. We agree with 
the lower Court that the matter having been 


compromised by a lawful agreement between 

the parties, and defendant No. Z having 

failed to establish the fraud alleged by him, 

the mortgage money should be paid to* 

defendaut No. 6 in accordance with ihe terms 

of the compromise. We, therefore; confirm 

the decree of the lower Appellate Court with 
costs. 

Decree confirmed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2246 of 19*1. 

April 30, 1913. 

Present: —Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 

BAZLUL GHANl MIA — Plaintiff No, 1 

—Appellant 
versus 

ADAK PATARE and others—Defendants 

— Respondents. 

Mnharr.mn.lan Low-~V{^\ii-.Validit<j—Te$t—8Hhst(in- 

tinl y,ft to charitable use^Two-thinh of income aU 

Loicances to members of settlor's family—Alhicances to be 

reduced if income reduced, hut amount of chatity to bo 

increased if income increased^Construction of wakf 
deed. ■' 

A waif deed will bo valid if tho effect is to give tho 
property in substance to cbaritable uses. It will not 
be valul if the effect is to f^ive the property in sub- 
scunco to tho settlor's furnily, 

Jfwjibunnissa V. Abdur Rnhim, 23 A. 233 at p. 242; 

?? /: ^ U7; 11 M. L. J. 58; 3 Horn, L, 

u. lo4, followed, 

_ A ivakf deed provided that about two-thirds of tho 

income of tho property dedicated were to be paid as 
allowances to tho wife and children of tho settlor, 

anf on y about a third was to be spent for religious and 
Charitable purposes; and that the allowances were to be 
reduced or increased in the event of the income be- 
ini^ reduced or increased but the amount to bo spent 
or religious and charitable purposes was not to bo re¬ 
duced for any reason but should be increased if the 
income increased: 

Held that the deed cannot be said to have been 
designed for the aggrandisement of the family pro- 

fxl it perpotnallv in tho hands of 

the family, and that tho icakf was valid. 

1 fhoicdhry v. Amar Chand Kundu, 

1 / u. -iyS; 1 / I A. 28, Mmhurool Huq y. Puhraj Ditarey 
oiapoftr, 13 \V. H. 2.35 and Deoki Prosad v, 
Inaitullah, 14 A. 375; A. W. X. (1892) 48, referred to. 

Appeal from the decree of the District 
»adgeof Tipperah, dated May 31st, 1911, 
confirming that of the Second Munsif of 
Ohandpar, dated August 15th, 1910. 

Babus Hdrendra Narain }J.itra and Upendra 
Kumar Hoy, for the Appellant. 

Baba Qopal Chandra Das^ for the Re¬ 
spondents. 
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JUDGMENT.—The plaintiff-appellant 

sued as the mutwali of a wakf estate, to eject 
the principal defendants from an osat raiyati 
holding:. The defendants pleaded that the 
viaJif was not a valid one, and both the 
Courts below have given effect to the con¬ 
tention on the ground that the main portion 
of the estate is devoted to tlie maintenance 
of the family of the settlors, and that the 
religious and charitable purposes ate only 
subsidiary. 

The question for decision in this appeal 
is whether the wakf is valid and tlie solution 
of the question depends upon the construction 
to be put upon the wakfrinma and the true 
intention of the wahif Amjad Ali as appear¬ 
ing in it, 

In the preamble of the wakfnama the 
settlor, after reciting that he had a wife 
and three sons and five daughters, and that 
his end was almost near, says:—“the most 
proper, nay, the real duty in life, is to do 
acts for the pleasure of the all merciful 
Providence as well as for the welfare and 
blessings in the next woild. It is very 
probable, that in ray absence all religious 
acts will cease, on account of an easy 
destruction of all the aforesaid properties 
consequent upon family dissensions amongst 
the numerous heirs of mine mentioned 
above. In these circumstances it is my duty 
to put things in good order even now and 
make arrangements which will secure the 
performance of religious acts and be the 
source of blessings in the next world. So 
after keeping some of my immoveable 
properties in my own bands for my own 
maintenance, as well as for other purposes, 

I out of my own free will, in full possession 
of my senses, in good health, coolly, and 
with sincere heart do execute this deed of 
wakf in the name of God. i. e . dedicate to 
Him for the welfare of myself and my heirs 
and on the strength of this wakfriama, I do 
hereby promise and declare, that witli 
respect to the lea^if properties, i. e., all the 
properties either in my own name or benami 
included in the schedule below, all the rules 
laid down below shall remain valid and 
operative for all time to come. Neither 
myself nor ray heirs, nor any body in my 
place, shall ever be able to raise any objec¬ 
tions, or make any alterations, if done, they 
will be rejected”. 


By paragraph 1 of the deed, the eldest 
son of the settlor who is described as 
educated, active, intelligent and of a reli¬ 
gious disposition is appointed mutwali. 
Paragraph 2 provides that on the death of 
the eldest .son his other sons in order of 
seniority will be mutxoalis, and similarly 
among the heirs or the members in the line 
of the settlor, tlie person who will be regard¬ 
ed as fit, capaiile and of a religious bent of 
mind, will be irmtwali^ and failing that any 
one from amongst the members of the Muhara- 
madan community of good descent whether 
a neighbour or gifted with good qualities 
sliall be selected and appointed mutwali. 
The 3rd paragraph provides that if the 
mutivali be found guilty of laches or mis¬ 
conduct the succeeding mutwali shall liave 
a riglit to come in as mutwali in his place, 
and if a mutwali be found guilty in a Court 
of law he will bo dismissed and another 
appointed in his place. 

The 4th paragraph is the most important. 
It states tliat the net income of the wakf 
property after deducting tlie collection and 
other charges is Ks. 4(34 and provides that 
his wife and each of his cliildren will get 
an allowance of Rs. 36 annually, and that 
the mutwali shall spend Rs. 140 annually 
towards the expenses of supplying oil and 
light in the mosque of the Almighty for His 
pleasure, the pay of one khateb, and the 
expenses of sending of pilgrims to Mecca, 
and those relating to Ramzin Sarif, and 
other similar acts of religion and charity. 

The 5th paragraph enjoins the mutwali 
to prepare an account at the end of every 
year, and declares that his wife and child¬ 
ren shall be entitled to demand an 
account from the mutwali. The 6th para¬ 
graph lays down what would be considered 
as laches and misconduct on the part of the 
mutwali. 

The 7th paragraph states who will act as 
guardian of his minor children and draw 
their allowances. The 8th paragraph 
provides that if any portion of the wakf 
properties be acquired by the Government 
or any other authority, the corapeusatiou 
money which may be allowed, will be 
invested by the mutwali in purchasing 
immoveable properties and the same will be 
regarded as part of the wakf properties. 
The 10th paragraph provides that if fo^- 
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RDy reason the income of the properties be 
reduced, the annual allowances will be 
reduced in proportion to the diminution of 
the income, but that if the income of the 
ivnkf properties increase, the allowances 
and the amount to be spent in the service 
of jod will also be increased in the same 
proportion. 

It will be seen that Rs. 140 is to be spent 
for relicfious and charitable purposes, and 
although the allowances to the wife and 
children will have to be reduced in the 
event of the income of the estate being 
reduced, there is no provision that the 
amount to be spent for religious and charit¬ 
able purposes is to be reduced for any 
reason, though the amount may be increased 
with the increase of the income of estate. 
The other provisions do not indicate that 
it was an illusory dedication. It is true 
about two-thirds of the income are to be 
paid as allowances to the wife and children 
of the settlor, and only about a third is to 
be spent for religious and charitable pur* 
poses. It is not clear whether the annuities 
to the members of the settlor’s family 
were intended to be made heritable, but 
even if they were, they are fixed sums, and 
as the entire pioperty is dedicated as waJif, 
the annuities must, in the course of time, 
on the extinction of the line of the children 
lapse into the ivahf estate and the deed 
provides for increase in the expenditure for 
religious and charitable purposes on the 
income of the estate beiijg increased. It, 
therefore, appears to be a real dedication of 
the property to wakf subject to a charge, 
upon the profits of the estate of certain 
annuities. In the case of Mahomed 
AhsanuUa Ohowdhry v. Amnr Chand Kvndu 

(I), the Privy Council said as follows:— 
‘Their Lordships do not attempt in this case 
to lay down any precise definition of what 
will constitute a valid wahf^ or to deter¬ 
mine how far provisions for the grantor’s 
family may be engrafted on such a settlement 
without destroying its character as a charit¬ 
able gift. They are not called upon by the 
facts of this case to decide whether a gift of 
propelty to charitable use, which is orly to 

take effect after the failure of all the grant¬ 
or’s descendanls is an illnscry gift, a point 

(1) 17 0. 49S; 17 I. A. 28 


on which there have been conflicting decisions 
in India. On the one hand, their Lord- 
ships think there is good ground for holding 
that provisions for the family out of the 
grantor’s property may be consistent with 
the gift of it as walff. On this point they 
agree with and adopt the views of the 
Calcutta High Court stated by Mr. Justice 
Kemp in one of the cited cases Muzhurool 
Huq V. Puhraj Ditarey Mohapattnr (2). 
After stating the conclusion of the Court 
that the primary objects for which the 
lands were endowed were to support a 
mosque and to defray the expenses of wor¬ 
ship and charities connected therewith, and 
that the benefits given to the grantoi’s 
family came after those primary objects, that 
learned Judge says: — ‘We are of opinion 
that the mere charge upon the profits of the 
estate of certain items which must in the 
course of time necessarily cease, being con¬ 
fined to one family, and which after they 
lapse, will leave the whole property in tact 
for the original purposes for which the 
endowment was made, does not render the 
endowment invalid under the Muhammadan 
Law’. On the other band, they have not been 
referred to, nor can they find, any authority 
showing that, according to Muliamraadan 
Law, a gift is good as a wahf unless there is 
a substantial dedication of the property to 
charitable uses at some period of time or 
other”. In the case of Deoki Prosad v. 
Inaitullak (3), where the object of the wa^f‘ 
nama, was firstly to provide for the support 
of the descendants and kindred of the gran¬ 
tor who might be in great want and need of 
support and the surplus of the inconae of the 
property was to go to purposes which were 
undoubtedly religious purposes, the learned 
Judges held that it was a good wakfnama. 
In the case of Mujibunmssa v. Ahdur Rnhim 
(4), the rule is succinctly stated: Their 
Lordships have, however, considered the ques¬ 
tion, whether,.the deed is according to 

its terms a valid deed of wa^f. It will be 
so if the effect is to give the property 
in substance to charitable uses. It will not 
be so if the effect is to give the property 
in substance to the testator’s family.” 

(2) 13 W. R. 235. 

(3) 14 A. 375; A. W. N. (1892) 48. 

(4) 23 A. 233 at p. 242; 28 I. A. 15; o C. W. N. 177; 

3 Bom. L. R. 154; 11 M, L. J. 58. 
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It is sometimes diflScult to draw tlie line 
between a substantial dedication to charit¬ 
able or religious purposes and the giving of 
the property in substance to the testator’s 
family. In the case of Phnl Chand v. Akb ir 
Yar Khan (5). it appeared that about Rs. 500 
per annum was to be applied to charitable 
purposes out of an average income of 
Rs. 850 and this was considered sufficient to 
constitute a valid wakf. On the other hand 
in the case of Mujibunessi v. Ahdnr Rahim 
(4), cited above, tlie amount of religious and 
charitable expenditure was left entirely to the 
discretion of the nxiitwiliy and was clearly 
subordinated to the main purpose of family 
endowment. 

The question must, however, be decided 
upon a consideration of all the facU and 
circumstances of each case, it cannot be 
said in the present case that the deed is 
designed for the aggrandisement of the 
family property or for keeping it perpetually 
in the hands of the family. Taking all the 
provisions of the wakfnama into consideration 
we are of opinion that the wakf is valid 
under the Muhammadan Law. 

In this view, it is unnecessary to consider 
whether the provisions of Act VI of 191d 
apply to the present case. 

The appeal is, accordingly, allowed. Tlie 
decrees of the Courts below are set aside and 
the case is remanded to the Court of first 
instance for a trial on the merits. Costs to 
abide the result. 

Appeal allowed-, Case remanded. 

(6) 19 A. 211; A. W. N. (1897) 49. 

S 


CALCUTTA HIGH COURT. 
Miscellaneods Civil Appeal No. 68 ov 1911. 

May 6, 1913. 

Present: —Justice Sir Asntosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

JAIMANQALBATI MISRAIN— Decree- 

HOLDER—Appellant 
versus 

BADAN CHAND DAS— Judgment debtor 

—Respondent. 

Execution of decree—Mortgage decree poiised u'hen old 
Civil Procedure Code in Jorce—Expiry oj ttvelve yenrs^- 
Application for execution—Which Code applicahle— 
Civil Procedxire Code (Acf XIV of 1882), s. 230—Civil 
Procedure Code (Act V of 1908), e. General 
Qlauten Act (Xof 18979, 6 els. (c) and (c). 


A docrreo.holder ^7a3 entitled to execute a deo’ 
reo passed under tlie old Code of 1882 in accordance 
with the provisions of that Code so long as it was 
in force; lie Iiad no vested l igtit in the procedure pres- 
crihed hv the Code. 

'I'lien-fore, if lio applied for execution of tlie decree 
after t!io passing of the now Code, tlio provisions of 
tlie new Code would .apph\ 

Section 230 of the old Code enacted tliat a money 
decree shouM not ho executed after tlio expiration of 
12 year.s from the date of tho ih*creo. That section 
did not a|iply to a mortgage ilecreo which could, 
tliereforo, ho executed at any time Hut section 
4S of the new Code lays <Iown that no decree should 
bo executed after 12 years from tlie date of tho dec¬ 
ree. 

Tliereforo, ;in application for tlio execution of a 
mortgage tlecree, pas.scd when tho old Act was in force, 
tilocl aftt'r 12 year.s from tho date of tho decree can¬ 
not he entertained if tho now Act has cotno into oper¬ 
ation atr that time. 

Manjuri Bihi v. Akkel 2[ah>nud, 10 Ind. Cas. 793; 
17 C. J, 3l0 and Uisscdtur o'tn'tm'it v. Jasoda Lnl 
Chmclhry, 19 Ind. Cas. 391; 17 C. \V. N 022, relied 
upon. 

Appeal from the order of the Sub Judge 
of Bhagalpure, dated Deoember 23rd, 1910. 

B'ibu Lai Mohan Qanguly, for the Appel¬ 
lant. 

Babu Qopal Chandra Shome, for the 
Respondent. 

JUDGilDNr.—This is an appeal by the 
decree-holder against an order of dismissal 
of au application for execution of a mortgage 
decree The decree was obtained by her 
predecessor on tiie 3rd May 1895, and was 
affirmed on appeal to this Court on the 6th 
December 1897. The pre.sent application 
for execution was made on the 26th August 
1910. The judgment-debtors contended in 
the Court below tliat under section 48 of 
tlie Code of Civil Procedure of 1908, no 
order for execution could be made upon this 
application presented after tlie expiration of 
twelve years from the date of the decree 
sought to be executed. The Subordinate 
Judge has given effect to this objection and 
dismissed the application. On the present 
appeal by the decre-holder it has been argued 
that the application for execution is governed, 
not by section 48 of the Code of 1908 but 
by section 230 of the Code of 1882 which 
was in force when the decree sought to be 
executed was made. 

Before we examine the validity of this 
contention, it may be stated that the decree 
was made in a suit to enforce a mortgage 
security. The Court made the usual decree 
for sale, and then added that, should any 
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portion of the decretal money be left un¬ 
satisfied after the sale of the mortgaged 
properties, the balance due will be realised 
from the other properties of the defendant. 
Consequently, the decree was a combined 
decree for sale and a personal decree. The 
decree-holder took out execution and had 
the mortgaged properties sold which were 
purchased by heron the 8th August 1901. 
On the 23rd April 1903, she applied under 
section 90 of the Transfer of Properly Act 
for a personal decree. That application was 
refused on the 27th April 1903 on the ground 
that as the original decree embodied a 
personal decree, no separate decree could be 
drawn up under section 90 of the Transfer of 
Property Act as laid down in the case of Din i 
N.ith Mitier v. Beioy Krishna Das (1). The 
decree-holder then proceeded to execute the 
personal decree, and, it is admitted that pro¬ 
perties not included in the mortgage security 
weresoidin 1905. The decree holder now 
seeks to proceed againstother propertiesof the 
judgment-debtors. If section 48 of the Code 
of 1908 be held applicable, the application 
made on the 26th August 1910, for execu- 
tion of the decree made on the 6th December 
1S97, must obviously fail; because under rule 
7 of Order XX of the Code the date of the 
decree is the date on which the judgment 
was pronounced, although the precise amount 
for which the decree-holder was entitled to 
proceed personally against the judgment- 
debtor in this case, was not ascertained till 
the mortgaged properties had been sold. To 
escape this difficulty the appellant contends 
that clauses (c) and (e) of section 6 of 
the General Clauses Act, 1897, indicate that 
section 230 of the Code of 1S82 applies 
to the present proceeding. Before we 
examine this argument, we may recall to 
mind that with reference to section 230. it 
had been ruled by this Court in Fazil Howldar 
V. Krishna Bur.dhoo Roy (2) and Kartick 
Nath V. Juggernath Ram (3) in conformity 
with the decision in Ram Chiran v. Sheoharat 
Roy (4) but contrary to the decision in Xoti- 
machi V, Pakker (5), that mortgage decrees 
were not within the scope of this provision of 
the law. The appellant has, consequently, 

(1) 7 C. W. N. 744. 

(2) 25C. 580;2C. \V.N. 118. 

(8> 27 C. 285. 

( 4 ) 16 A. 418; A. W. X. (1S94) 142 
(6) 20 M. 107; 7 il. U J. 66. 


endeavoured strenuously to attract the opera¬ 
tion of section 230 of the Code of 1852 to 
her case, but we must hold that the attempt 
has signally failed. 

Clause (c) of section 6 of the General 
Clauses Act, 1897, provides that when an 
enactment has been repealed, unless a differ¬ 
ent intention appears, the repeal shall not 
affect any right acquired under the repealed 
enactment. Clause (e) provides that such 
repeal shall not affect any investigation, 
legal proceeding or remedy in respect of any 
such right as aforesaid. It is plain that 
clause (e) refers back to clause (c) and must 
be read along with it, so that the right which 
is not affected by clause (e) must be a right 
as described in clause (c). Now, it is obvious, 
that the decree-holder in the case before us 
did not acquire a right under the repealed 
enactment. She was entitled to execute the 
decree in accordance with the provisions of 
the Code of 1882 so long as it was in 
force; but she had obviously no veste.l 
right in the procedure prescribed by 
that Code. The right she had, was 
created by the mortgage-bond; that right 
sub.sequently merged in the decree made in 
her favour. It cannot reasonably be argued 
that she had a right acquired under the Civil 
Procedure Code of 1882. \Ve must con¬ 
sequently hold that section 48 of the Code 
of 1908 is prima facie applicable to the case 
before us, and it cannot be disputed that the 
language of that section is comprehensive 
enough to cover it completely. Sub-section 
(1) of section 48 provides that where an 
application to execute a decree, not being a 
decree granting an injunction, has been 
made, no order for execution of the same 
decree shall he made upon any fresh appli* 
cation presented after the expiration of 
twelve years from the date of the decree 
sought io be executed. This plainly applies 
to a fresh application presented after 
the Code of 1908 came into force. W^e have 
consequently only to consider whether a 
different intention appears from the pro¬ 
visions of the Code. From this standpoint, 
it is worthy of note that the Code of 1908 
became law on the 21st March 1908, bat did 
not come into operation till the 1st January 
1909. Conseqnently all decree-holders in 
the position of the appellant had ample 
opportunity to apply for execution of their 
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decrees io accordance with the Code of 1882 
during the interval between the 21st March 
andSlafc December 1908. If they failed to do 
so, they cannot legitimately complain of hard- 
ship or unfairness. The case before ns shows 

conclusively that the construction we adopt. 

does not cause any hardship to the appellauti 
because she would have been in time if she 
had applied for execution at any time before 
the 6th December 1909, that is. she could 
have applied and no objection could have 
been taken on the ground of limitation even 
long after the new Code had come into 
operation, ^ye hold accordingly that the 
Code of 1908 applied to the present proceed¬ 
ings and that section 48 is a bar to the 
pant of the application. The view we take is 
in accord with that adopted by this Court in 
the cases of Matijuri Bibi v. Akkel Mahmud 

(61 and Bisseshur Sanamat v. Jasoda Lai 
Ohowdhry (7). 

The result is that the order of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. We assess the 
hearing fee at three gold mohurs. 

in T , « .. Appeal dismissed. 

(6) 19 Ind. Gas. 793; 17 C. L. J. 316. 

(71 19 Ind. Gas. 391; 17 C. \V. N. 622. 
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JlJDGMENr.—In this case tiie first 
class Subordinate Judge of Nasik has applied 
sect.on 20 of the Dekkhan Agriculturists’ 
Kehef Act to the case of a judgment debtor 
who was not an agriculturist wlieu the decree 
wasobtained.but who by discarding trade and 
limiting iiirnself more exclusively to profits in 
land had become an agriculturist at the 
time of the execution. We do not think that 
he was empowered to do this. There has 
been a great deal of argument as to the 
meaning of section 20, in the light of the 
definition of the word agriculturist’ iu the 
Act, hut it seems to us to be quite clear that 
section 20 cannot apply to the case of a 
person who was not an agriculturist when the 
decree was obtained, whatever his status 
may ba thereafter when execution comes to 
be taken out against him. And. therefore, as 
the Subordinate Judge had no power to 
make the order which he did, granting 
instalments, we must set that order aside and 
direct that the execution proceedings should 
go on according to law. 

The appellants must have their costs hero 
and in the Court bolow. 

The cross objections by the respondent are 
dismissed with costs. 

Decree reversed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 227 op 1912. 
February 19, 1913. 

Dresent'. —Mr. Justice Heaton and 
Mr. Justice Rao. 

BALCHAND CHATUROHAND— 

Plaintiff—Appellant 
versus 

CHUNIL4L JAaJIVANDAS-DEFSNDANT 

—Respondent. 

the Le af ° at 

Agric.Uurists’ Relief 
not " '‘O ''-ns 

whatevo? h”" obtained, 

tion "'“y tlioreafter when e^ecu 

tion to bo taken out against him. 

liirst appeal from the decision of the 6rst 

Nris^of mT 

Mr. R. ie. Desai, for the Appellant. 

P. B. Skingne, for the Respondent. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3432 of 1910. 

February 6, 1913. 

Present: Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

KALANAND SINGH —Plaintiff_ 

Appellant 

versus 

SRI PROSAD DAS —Defendant- 

Respondent. 

Principal and A.jcnt—Setlled accoiinU, when inag 
he re-opened—Surety, if hound by admission of n decree 
ayninst debtor—Surety entitled to have accounts taken, 
tn h>s presence Set-off Arising out of same transact ion 
—Agent's salary due from principal to be credifel tn 
account with surety—Civil Procedure Code (Act X/P of 
1882), 111. ^ ^ 

As between a principal and an agent, settled ac- 
wants will not bo ro-oponed, unless fraud or unduo 
iuflaonce is established. 

MacKellar v. Wallace, 5 M I. A. 372; 8 M. P. G 378- 
14 Eng. Rep. 141; 18 Eng. Rop. 936, and Parkinson v. 
Banbury, (1867) L. R. 2 H. L. 1; 36 L. J. Ch. 292- 16 
L. T, 243j 15 W. R. 642; relied upon. * 
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But if tho principal seeks his remefly ajyaiusfc the 
surety, h© cannot successfully contenil tint the surety 
is bound by the admission of the debtor as to tho 
sum due from him. A surety is not concluded eren 
by a jud^rnient or award aj^ainst the principal : ho is 
entitled to have the accounts taken in his presence. 

A ri"ht to sot off exists not only in cases of mutual 
debits ami credits, but also where cross demands arise 
out of the same transaction, or are so connected in 
thedr nature ati 1 circumstance as to make it inequit¬ 
able tliat tlie plaintiff should recover and tho defend¬ 
ant should he driven to a cross suit. 

Bh'igJnf Puiihv. Biindeb Panda, 11 C. 5o7, fol¬ 
lowed. 

Therefore, in a suit for account by a principal 
a;?ainst his aifent’s surety, the surety will bo allowed 
credit for arrears of salary due to tho agent in taking 
the accounts. 

Appeal fro.Ta the decree of the Diatrict 
Judge of Purneah, dated August 17th, 1910, 
modifying that of the Muoaif of Purneah, 
dated April dud, 1911. 

llabu Saikidra Nath Palit, for the Appel¬ 
lant. 

B ibu Nand'i Lai Banerjee, for the Respond¬ 
ent. 

JUDGMENT.—Tiiia ia an appeal by the 
plaintiffs in a suit for recovery of money due 
on a promi.ssiry-note executed in their favour 
by their agent, Sri Chand Daa, on the 30th 
July 1905. It is alleged that on that date 
the accounts between the parties were settled 
and that a promissory-note was executed 
for the sum due by the agent to the priuci- 
pals. Sri Chand Uas died shortly after and 
on the 28th July 1903, the plaintiffs com¬ 
menced this action against his brothers, not 
only in their character as representatives- 
in-interest of their deceased agent but also as 
sureties inasmuch as they had made them¬ 
selves liable under a surety-bond executed 
by them on the 9th July 1901. They dis¬ 
puted the amount due and claimed that a 
substantial .sum was payable by the plaintiffs 
to their brother on account of salary. The 
Courts below have taken the accounts and 
made a decree in favour of the plaintiffs for a 
smaller sum than what is mentioned in the 
promissory-note. This decree has been as¬ 
sailed before us on behalf of the plaintiffs 
substantially on three grounds; namely, first 
that it was not competent to the defendants 
lo go behind the promissory-note: secondly 
that they could not plead a set-off in a suit 
of this description: and thirdly, that the claim 

for interest from the date of the snit should 
have been allowed. 


In so far as the first ground is concerned, 
we are of opinion that the contention of the 
appellants is wholly unfounded. No doubt, 
as between a principal and an agent, settled 
accounts will not be re-opened, unless fraud 
or undue influence is established, as pointed 
out by their Lordships of the Judicial Com¬ 
mittee in the case oi MacKellar v. Wallace (1) 
and by the House of Lords in Parkinson 
V. H'lnhury (2). This principle, however, 
is limited in it.s application as between a 
principal and an agent. If the principal 
seeks his remedy against the surety, he 
cannot successfully contend that the surety is 
b>und by the admission of ths principal 
debtor as to the sum due from him. It may 
be a matter for controversy whether, unlesss 
by a stipulation with the surety {_8wan v 
Bank of Scotland{3)'i an admission by the prin¬ 
cipal debtor is evidence against the surety 
lAbbethir v. Sutcliffe {4s),fj{/saght v. Walker(5)^ 
but as was pointed out in the case of Ex parte 
Young; Kitchen, In re (6) wliere the rule laid 
down in Doughlas v. flonZ'7n'i(7)wa3 accepted as 
good law, a surety is not concluded even by 
a judgment or award against the principal: 
he is entitled to have the accounts taken in 
his presence. In the case before us, as the 
plaintiffs have sued the defendants not only 
in their character as representatives-in-interest 
of their agent but also as sureties, the latter 
were entitled to have the accounts examined 
in their presence: and the very fact that 
they have successfully contested the claim of 
the plaintiffs fully justifies the course adopt* 
ed by the Court. The first contention con¬ 
sequently fails. 

In so far as the second ground is concerned, 
it has been argued that as tho sums claimed 
by way of set off were not ascertained 
amounts, it was not competent to the de¬ 
fendants to plead a set off. This contention is 
clearly anfounded. It was pointed out by this 
Court in the case of Bhaghat Pandi v, Bamdeh 
Panda (3) that the provisions of the Civil 

Procednre Code section 111 of Act XiV of 

(1) 5 il. I. A. 372; 8 M. P. C. 378: 14 Eng. Rep. 14*; 

IS Eng. Rep. 936. 

(2) (1857) L. R. 2 H. L. 1; 36 L. J. Ch. 232; 16 L. 

T. 243; 15 W, R. 642. 

(3) 10 Bligh (n. s.) 627; 6 Eng. Eep. 231; 2 ilont. 
and Ayr. 656. 

(4) (1830) h. R. 26 Ir. 332. 

(5) 5 Bligh (x. 3.) 1; 5 Eng. Rep. 208; 2 Dow. and 
Cl. 211; 35 R. R. 1. 

(6) 17 Ch. D. 668; 5C L. J. Ch. 824; 45 L. T. 90. 

(7) 24 WindeU 35. '8) 11 C- 557- 
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1882,do nofc take away from parties any riffhb 
to set off, whether legal or equitable, which 
they would have independently of that Code: 
and that such right exists not only in cases 
of mutual debts and credits, but also where 
cross demands arise out of the same trans¬ 
action or are so connected in their nature 
and circumstances as to make it inequitable 
that the plaintiff should recover and the 
defendant should be driven to a cross suit. 
The same principle had been previouply 
recognised in the case of Clark v. Rnthnavaloo 
Ghetti (9) and was subsequently adopted in 
the case of Chisholun v. Gopdl Chunder (10). 
It has been argued, however, that the de¬ 
fendants were not entitled to be allowed credit 
for arrears of salary due to their brother. 
There is plainly no substance in this con¬ 
tention. The defendants have been sued as 
the representatives-in-interesb of their de¬ 
ceased brother and every defence which was 
available to him would be equally available 
to them. The second contention consequ¬ 
ently fails. 

In 80 far as the third ground is concerned, 
we are of opinion that the plaintiffs are entitl¬ 
ed to interest by way of damages from the 
date of the institution of the suit and not 
merely from the date of the decree of the 
Court of first instance. This contention must, 
consequently, prevail. 

The result is that this appeal is allowed in 
part, and the decree of the Court below 
modified, only in respect of interest which 
will run not from the date of the decree of 
the first Court but from the date of the insti¬ 
tution of the suit, as the appeal has sub¬ 
stantially failed, the appellants must pay the 
respondents their coats of this Court. 

Appeal allowed in part. 

(9) 2 M. H. C, R. 296. 

(10) 16 C. 711. 


BOMBAY HIGH COURT. 

Civil Extraordin'Ai.y Application No. 230 

OK 1912. 

February 24, 1913. 

Present: —Mr. Justice Heaton and 
Mr. Justice Rao. 

RAGHO CHANDRARAO ICADAM 

— Applicant 
versus 

HANMATI CHANDRARAO KADAM 

—Opfositb Party. 

Civil Procolurc Calc (Art V nf lOOHJ, 0. XXI, r. 100 
not npplinfillc to cnseif nhcre cxccntian transferred io 
Collector—Wroiu/ful dispoc^sesslon hi/ Collcctoi—Court 
cannot 

Onlcr XXI, rule ICO of tlie Civil Proccilnre Codo 
lias no application to a case ivlierc tho execution of 
(.Iccrcc lias been tiansfcned to tbe Collector. If a 
person is wronjjly ousted or dispossessed under tlio 
Cjllectcr’s order, lie may apply to tlie Collector and 
not to tlio Court, complaining of such ouster or dis- 
posscsion. 

Application from an order passed by the 
Subordinate Judge of Roha. 

^Ir. 0. A. Reli, for the Applicant. 

Mr. IT. B. Fradhan, for the Opposite Party. 

JUDGMENT.—The opponent purchased 
certain land at a sale lield by the Collector 
in execution of a decree which had been 
tran.sferred to him under section 320 of tlie 
Civil Procedure Code of 18?2. On 8th 
November 1911 the Collector put tbe 
opponent in possession of tlie property 
sold. Thereupon the applicant applied to 
the Court alleging that he had long been 
in possession of the property on his own 
account and not on behalf of tbe judgment- 
debtor and complaining that he had been 
wrongly dispossessed by the auction- 
purchaser. 

This application was rejected by the 
Subordinate Judge on the ground that he had 
no jurisdiction to interfere with the Collector’a 
order. 

It is urged by Mr. Rele on behalf of the 
applicant that under Order XXI, rule 100, of 
the Civil Procedure Code the Court is bound 
to make an inquiry, if a person other than 
the judgment-debtor complains of his 
dispossession by the auction-purchaser. This 
rule has no application to a case, where 
tbe execution of the decree has been transfer¬ 
red to the Collector and he has acted under 
the powers conferred on him by the Local 
Government under section 70 of the Civil 
Procedure Code or tbe corresponding section 
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of tbe Lode of 1882. In the present ease the 
Collector put the auction-purchaser in 
possession of the property sold under rule 14 
of the rules made by the Local Government 
under section 320 of the Civil Procedure 
Code of 1882. Under this rule the Collector 
has the power to order delivery of possession 
to tf.e purchaser, if need be by removing any 
person who refuses to vacate the same.” If 
a person is wrongly ousted or dispossessed 
under the Collector’s order, he may apply to 
the Collector and not to the Court, complain¬ 
ing of such ouster or dispossession; so long as 
the execution of the decree is in the hands 
of the Collector, he alone can execute it in 
accordance with the rules made by tbe Local 
Government. He is not a mere ministerial 
officer charged with the duty of selling 
property under tbe directions of the Court 
but the whole execution of the decree is 
h-ansferred to him and the Court cannot 
interfere or exercise any of tbe powers 
coufeired on him: See Keshabdeo v. Radhe 
Prasad (1), Muhammad Said Khan v. Payag 

Sahu (2), and section 70, clause (2), of tbe 
Civil Procedure Code. 

The Suboidinate Judge was, therefore, right 

in holding that be had no jurisdiction to 

entertain the application under Order XXI, 

rule 100, of the Civil Procedure Code. Rule 

discharged with costs. The application may 

be returned to the applicant for presentation 
to the Collector. 


/,\ t, 1 . Ruls discharged. 

(1) 11 A. 94; A. W. N. (1889) iQ. ^ 

(2) 16 A. 228; A. W. N. (1894) 55. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 73 ok 1913 
AND Rule No. 220 of 1913. 

March 19, 1913. 

Present:—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 
KENARAM— Decree-holder—Appellant 

versus 

KAILASH CHANDRA— Judgment-deetor 

—Respondent, 

Execution—Dicree^holder, whether can discontinue 
execution proceedings at any stage—Order allowing 
execHiwn to he withdrawn, if appealable~Appeal~~ 
Execution proceedings—Civil Procedure Code (Act V of 
1908 ), s. 47— Bid— Offer—Finality—Accepta nee—Bid 
if may he withdrawn before acceptance. ’ 

A decree-holder i^nnot, as a matter of right, dis- 

continue the execution proceedings at any stage at 
his option. ® 


An order allowing the decree-holdor to withdraw 
the execution proceedings, does not determine any 
question between the parties to a suit relating to the 
execution, discharge or satisfaction of the decree 
within the meaning of section 47 of the Civil Proce- 
dure Code, and is not, therefore, appealable. 

Every bidding is nothing more than an offer on the 
one side, which is not bindiug on the other side till it 
is assented to. Therefore, it is competent to the bidder 
to withdraw bis bid before the sale has been com¬ 
pleted, that is, before the acceptance of the bid. 

.4c7m Bank v. Hamlin, 14 M. 235, followed. 

Payne v. Cave, 3 T. R. 148; 1 R. K. 679; PK) Eng. 
Rep. 502, Warlowor Warton v. Harrison, 1 E. & E. 295; 
2S L. J. Q. B. I S; 5 Jiir. (n. s.) 313; 7 \V. R. 133; 117 
H. R. 219; 120 Eng. Hep. 920; on appeal 1 E. & E. 309; 
29 L. J. Q. B. 14; 6 Jur. (n. .s.) 66; 8 \V. R. 95; 117 R. 
U. 22r, 120 Eng. Rep. 925 and Mackenzie Lyall v. 
Chamroo Singh^ 16 C. 702, referred to. 

Appeal from the order of the District 
Judge of Maiibhoom, dated December 23rd, 
1912 reversing tliat of the Sub-Judge of that 
District, dated August 15th, 1912. A rule 
was also obtained against the said order. 

Bibu Btpin hehart Ohosh {Junior), for the 
Appellant and Petitioner. 

Babu Brojo Lai Ghahravati, for the Re- 
spondent and Opposite Party, 

JUDGMENT.—We are invited in this 
Rule to consider the propriety of two orders, 
one made by the Subordinate Judge and the 
other by the District Judge on appeal, in the 
course of proceedings in execution of a mort¬ 
gage decree obtained by the petitioner, on the 
6th January 1912. In execution of tbe 
decree, the mortgaged property was put up 
for sale on the 15th August 1912. There 
were three bidders one Sreenath Ohackra- 
burtty who professed to bid for the decree- 
holder and two other persons, Asutosh Haidar 
and Abinash Chandra Ghose. On behalf of 
the decree-holders Sreenath Chackrabutty 
offered a bid for Rs. 1,940. The officer con¬ 
ducting the sale reported this fact to the Sub¬ 
ordinate Judge, Meanwhile the decree- 
holder himself appeared and stated that his 
cleik had no authority to offer any bids on 
his behalf and that he himself was not 
prepared to take the property at a higher 
figure than Rs. 1,000. The Subor¬ 
dinate Judge, notwithstandiug this repudia¬ 
tion, ordered that the last bid be accepted, 
if no higher bid was offered. Thereupon 
the decree-holder applied for leave to with¬ 
draw the execution proceedings. This appli¬ 
cation was granted. The judgment-debtor 
then appealed to the District Judge against 
the order of withdrawal. A preliminary 
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objection was taken before the Judge that 
the order in question was not appealable. 
This objection was overruled and the appeal 
was heard on tlie merits. The District 
Judge held, jirst^ that it was necessary to 
determine upon evidence whether or not 
the clerk had authority from his master 
to offer bids on his behalf; secondly, that tlie 
Subordinate Judge should not have, without 
such inquiry, granted the application of 
the decree-holder to withdraw the execution 
proceedings at that stage; and thirdly, that 
if the bid was found to be wholly unauthoris¬ 
ed, it must be deemed void, and the .sale 
completed in favour of the next lower bidder 
and failing him the bidder below. In this 
view, the District Judge has remanded the 
case for re-consideration. The propriety of 
this order is now assailed by the decree- 
holder. In our opinion, the order of the 
Subordinate Judge as also that of the Dis¬ 
trict Judge must be discharged. 

It is clear that the Subordinate Judge 
should not have allowed the decree-holder to 
withdraw from the execution proceedings 
at the stage they had reached. The decree- 
holder cannot, as a matter of right, discon¬ 
tinue the execution proceedings at any 
stage at his option. If he was permitted 
to do so, the judgment-debtor might be 
needlessly harassed, and, seriously prejudic- 
eJ. But it is equally clear that the order 
of the Subordinate Judge was not liable to 
be challenged by way of appeal. It has, 
indeed, been argued that the order was made 
under section 47 of the Civil Procedure Code 
of 1908, but the contention is plainly 
untenable. The order allowing the decree- 
holder to withdraw the execution proceedings, 
did not determine any question between the 
parties to the suit relating to the execution, 
discharge or satisfaction of the decree. 
Consequently the District Judge was not 
competent to deal with the questions raised 
before him on appeal. But we are fur./her 
of opinion that the order of the District 
Judge cannot be supported on the merits. 

It is needless to consider, whether the 
clerk had or had not authority from his 
master to offer bids on his behalf. If it 
be assumed that he was not authorised, 
possibly the judgment-debtor might have 
asked the Court to accept the bid as 
the bid of the clerk himself. This the 


judgment-debtor did not do, for the 
obvious reason that the clerk was not a 
man of substance, and if, after his bid 
had been acc9pted, he failed to make 
the lequisite deposit, no effective steps 
could be taken against him, Beside.s, as 
the clerk has not been made a party to 
these proceedings, it is impossible for us 
to give any directions so as to bind 
him. The judgment.debtor has hitherto 
sought to bind the decree-holder alone, 
by the bid offered by his clerk, and the 
only point for consideration is, whether the 
decree-holder is so bound, even if it be 
assumed that the clerk had authority to offer 
bids to the extent he did. We are of opinion 
that the decree-holder is not bound by the bid, 
because even if it had been offered by him 
personally, he would have been competent 
to withdraw the bid any moment before 
acceptance. This argument is supported by 
the decision of Agra Hank v. Hamlin (1), 
where it was ruled that it was competent 
to the bidder to withdraw his bid before 
the sale had been completed. This view 
is well founded on principle and is in 
accord with that accepted in England in 
cases of unquestionable authority. It is 
well settled tliat a bid is a mere offer 
and can be retracted by the bidder at any 
time before the auctioneer announces the 
completion of the sale by the fall of the 
hammer or other customary method. Paney 
v. Oats (2). As was explained by Lord 
Kenyon in the case mentioned: “The auc¬ 
tioneer is the agent of the vendor, and the 
assent of both parties is necessary to make 
the contract binding; that is signified on 
the part of the seller by knocking down 
the hammer, which was not done here 
till the defendant had retracted. An auction 
is not unaptly called locus poenitentise. Every 
bidding is nothing more than an offer on 
the one side, which is not binding on either 
side till it is assented to. But accord¬ 
ing to what is now contended for, one 
party would be bound by the offer, and 
the other not, which can never be allowed." 
We are not unmindful that dissatisfaction 
has sometimes been expressed with this 
view, and, the suggestion has been made 
that it would have been better to hold 

(1) 14 SI. 235. 

(2) 3 T. R; 148; 1 R. R. 679; 100 Eng. Rep. 602. 
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that every bid constitutes “an actual sale 
Bubjeot to the condition that no one else 
shall bid higher.” (Langdell, S unamary of 
Contracts, section 19). But the rule laid 
down in Payne v. Gave (2) has been accepted 
as good law, and it was challenged unsuc* 
cessfully in Warlow or Warton v. Harrison (3), 
when Lord Campbell pointed out that the auc¬ 
tioneer was the agent for the owner of the 
property and that till he had accepted the 
bid, the matter was open and the bidder 
was at liberty to withdraw his bid. (Laws 
of England, edited by Halsbury, Vol. I, sec¬ 
tion 1039). A similar view was accepted by 
this Court in Mackenzie Lyall v. Ohamroo 
Singh (4). In the case before us, even 
if it be assumed that the bid offered by 
the oleik was a bid offered with the assent 
and on behalf of the decree-holder, it was 
still open to the decree-holder to withdraw 
the bid which had not been, up to tlie 
time of repudiation, accepted by the Court. 
In this view of the matter, the proper 
course for the Subordinate Judge to adopt 
was to direct a re sale of the property 
forthwith (see also Civil Procedure Code, 
1903, Appendix E, Form No. 29, Conditions 
of Sale, Nos. 2 and 3). This was not done, 
and at this distance of time, a re-sale cannot 
rightly be directed without the issue of a 
fresh sale proclamation. 

The result is that the Rule is made abso¬ 
lute and the order of the Subordinate Judge 
as also that of the District Judge discharged. 
The case is remitted to the Court of first 
instance in order that a fresh sale pro¬ 
clamation may be issued and a sale held 
in due course, on the basis of the original 
application for sale of the mortgaged pro¬ 
perties, which will stand revived by virtue 
of this order. There will be no order for 
costs in this Rule. 

The decree-holder has, in the alternative, 
preferred an appeal against the order of 
the District Judge which we have just 
discharged in the exercise of our revisional 
jurisdiction. The appeal is obviously in¬ 
competent and is dismissad with costs. 

Rule 'made absolute', Case remanded'. 

Appeal dismissed. 

(3) 1 E & E. 295; 23 L. J. Q. B. 18; 5 Jur, (.v. s ) 
313; 7 W. R. 133; 117 R. R. 219; 120; Eog. Rgp. 020 
on Appeal 1 E. & E. 309; 2.9 L. -I. Q. B. 14; 6 Jur 
(n. s.) 66; 8 W.R. 95; 117 R.R. 227; 120 Eng. Rep. 92-5 

(4) 16 C. 702. 


CALCUTTA HIGH COURT. 

Civil Rules Nos. 5352, 5353 and 5354 

OE 1912. 

February 17, 1913. 

Present: —Justice Sir Asntosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

In No, 5352. 

BAWRI KHAN — Defendant—Petitioner 

In No. 5353. 

MONOHAR KHAN —Defendant— 

Petitioner 
In No. 5354. 

KHAtRAT KHAN —Defendant— 

PETinONER 
versus 
In all. 

ABINASH CHANDRA ROY —Plaintiff 

—Opposite Partt. 

Bengal Tenancy Act (17// of 1895), 90, suh-ss. (1), 

(3); 91, suh-f!. (1); 1.5S, snb-s. (2)— Measurement of 
land—Landlord's right—Determination of incidents of 
tenancy made two years before application for measure- 
ment—Application ichethcr nuiinfainable—Local inquiry 
under seetton 158, if may be deemed as measurement. 

Notwithstanding the fact that a landlord had taken 
action under section 15S of the Bengal Tenancy Act 
with X'espect to the mat lands in the occupation of the 
tenant in 1910, it was open to him in 1912 to apply for 
ineasuroment of other lands in the occupation of the 
ten:int under section 90. 

The period of ten years mentioned in sub-section 
(3) of section 90 has to be computed from tho date 
of tho last measurement under section 90, and the 
local inquiry mentioned in sub-section (2) of section 
158 is not the measurement contemplated by sub¬ 
section (3) of section 90. 

The term lahhernj is ambiguous, and is applied as 
well to revenue-free lands as to rent-free lands. The 
terra p\rottor may show that tho land was revenue- 
free. 

Rules in the matter of Miscellaneous 
Judicial Cases Nos. 32, 34 and 35 of 1912, 
respectively, of the Court of the Munsif of 
Dubraj pur. 

Baba Ham Taran Ohatterjee, for the 
Petitioner. 

Babu Mohini Mohan Ohatteriee, for the 
Opposite Party. 

JUDGMENT. 

Rule No. 5352 of 1912. 

We are invited in this Rule to consider the 
propriety of an order made in favour of a 
landlord under subsection (1) of section 91 of 
the Bengal Tenancy Act. In 1910, the land¬ 
lord had taken action under section 158 of 
the Bengal Tenancy Act with respect to the 
mal lands in the oocnpatxon of the tenant. 

In 1912 the landlord applied for measure¬ 
ment of other lands in the occupation of 
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the tenant under section 90. A two-foUi 
defence was taken by the tenant, namely, 
first, that as in respect of some of the 
land.s, the landlord had taken action under 
section 16B, he could not proceed under 
section 90 by reason of its third sub-section 
and secondly, that the lands were lekKerai 
and pirottor, and, consequently, not liable to 
be measured under sub-section (l) of 
section 90. 

In 80 far as the first objection is oncern- 
ed, it has been overruled by the Court 
below. In our opinion, there is no substance 
in the objection. The third sub-section of 
section 90, upon which reliance is placed 
on behalf of the tenant, provides that the 
period of ten years within which a landlord 
is not allowed to measure more than once 
under sub-section (2), shall be computed 
from the date of the last measurement 
whether made before or after the commence¬ 
ment of the Act. It is plain that this period 
of ten years has to be computed from the 
date of the last measurement under section 
90 or under the corresponding provisions 
of previous statutes, namely, sections 9 and 10 
of Act VI of 1862 and sections ‘67 and 
38 of Act VIII of 1869. The local inquiry 
mentioned in sub-section 2 of section 158 
is not the measurement contemplated by 
sub-section 3 of section 90. We hold accord¬ 
ingly that notwithstanding the fact that 
in 1910 the landlord took action under 
section 158 of the Bengal Tenancy Act, it is 
open to him to proceed under section 90 

in 1912. 

In so far as the second objection is con¬ 
cerned, it is clear that a measurement can 
be demanded under sub-section (1) of 
section 90, only in respect of lands other 
than those exempted from the payment of 
revenue. Consequently if upon an applica¬ 
tion under section 90 objection is taken that 
the land is exempt from payment of revenue 
and is consequently not liable to be measured 
a question of jurisdiction arises, which it is 
incumbent upon the Court to decide upon 
such evidence as may be placed before it. 
But in the present case it has been suggested 
on behalf of the landlord that the objection 
taken by the tenant was not that the lands 
were exempt from the payment of revenue, 
but that the lands were exempt from the 
payment of rent. We are not prepared to 


hold, however, that the objection was that 
the lands were rent-free and not revenue-free. 
The term "daliJu'rai" is at best ambiguous, 
and is applied as well to revenue-free lands 
as to rent-free laod.s; while the term 
^‘‘pirottor'' may show that the land was 
revenue-free. It was plainly the duty of 
the Court below to take evidence upon the 
question of the nature of the lands, and when 
the Court recorded in the order-sheet that no 
evidence was necessary, the Court erroneously 
refused to decide a question material for the 
purposes of the inquiry before it. 

The result is that the Rule is made 
absolute, the order of the Court below set 
aside and the case remanded to that Court 
in order that the question, whether the 
lands are exempt from payment of revenue 
as alleged by the tenant, may bo decided. 
The burden will lie upon the tenant to 
establish his allegation. The costs of the 
Rule will abide the result. We assess the 
hearing fee at one gold mohiir. 

It is conceded that this order will govern 
the other Rules (Nos. 5353 and 5354 of 1912) 
in which similar orders will be drawn up 
There wilt also be a similar order for costs in 
each case. 

Rules made absolute', Cases remanded. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1430 op 1909. 

February 6, 1913. 

Present: —Mr. Justice Stephen and 
Mr. Justice D. Ohatterjee. 

JOGESH CHANDRA ROY— Plaintiff 

—Appellant 
versus 

ANANUA CHARAN CHOWDHURT 

AND OTHERS—DEFENDANTS — RESPONDENTS. 

Form of action—‘Lessee agreeing to give up land 
required by lessor —iVottce hy lessor to lessee to give up 
land—Suithy lessor for possession—Suit for specific 

performance, n<>t in ejectment. 

A lease contained a stipulation to the effect that the 
lessee should give up such cpiantity of land out of the 
land covered by the lease, as may bo required at any 
time by tho lessor and should got a proportionate 
remission of rent. Tiie lessor gavo notice to the lessee 
to deliver up almost all tho lands in question. On bis 
refusing to comply with this, the lessor brought a 
suit for khas possession: 
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Held, that the form of the action should be that of 
an notion for specific performance of the contract 
and not that of an action in ejectment. 

Appeal from the decree of the District 
Judge of Chittagong, dated April 5th, 1909 
affirming that of the Second Sadar Munsif’ 
dated January 29tb, 1908. 

Dr. Rash Behary Ohosh, Babns Dwarka 
Nath Chakravarti and Dhirendra Lai Kastgir, 
for the Appellant. 

Babns A/ol.e«dra Nath Roy, Harendra 

and 

Frobodh Kumar Das, for the Respondents, 

JUDGMENT.—In this case the pre¬ 
decessor of the plaintiff granted a lease in 
the year 185o, to the predeeessor-in-title of 
the defendants. That lease contains a danse 
which 13 translated as follows:—“I further 
agree that I shall, without any objection, 
give up such quantity of land out of the 
and covered by the pattah, that is by this 
kahuUyat as may be required at any time by 
the Sarkar and I shall get a remission of 
rent proportionately.” The Sarkar in this 
clause 13 intended to indicate the lessor 
Ihe plaintiff has given notics to the defend¬ 
ant under this agreement calling upon him 
to deliver up almost .all the lands in question. 

I ■ to comply with this the 

plaintiff brought this suit. The relief which 
ho seeks for in the suit is that his mourasi 
mMi right may be declared to the laud iq 
question and that he may have a decree for 
kha$ possession against the defendant in 
respect of that laud. He went to trial 
on these pleadings and after the suit 
was dismissed by the Munsif he appealed to 
the lower Appellate Court. lu that Court 
at least, it was impossible to avoid the con¬ 
clusion that the suit was treated as one 
for ejectment and the appeal was dismissed 
on the ground that it was a suit for 
ejectment within the meaning of section 155 
of the Bengal Tenancy Act, which was held 
to apply to the case, and that no such 
notice as was required by that section bad 
been pven. In this, the Judge was wrong. 

Ihe plaintiff, so far as we have dealt with 
his case, did not attempt at ejecting the de- 
fendant, but he sued to have the clause in 
the contract between him and the defendant 
carried out. Reading the plaint carefully’ 
and looking into the original lease between 
the parties and the notice given under the 


lease, this appears to be clearly the case. 

On the other hand, looking into the plaint 

as framed, there is no doubt that there is 

a great deal of confusion in the prayers put 

forth by the plaintiff. They are more 

suitable to a suit for ejectment than they 

are^ for a suit for specific performance 

which this suit really was. It is, however, 

impossible for us to treat this suit as being 

one for specific performance. There are 

defences which would have been open to 

the defendant to take, had the suit been so 

framed; but which have not, in fact, been 
taken. 

The result is that we sot aside the judg- 
raent and decree of the lower Appellate 
Oourt and we think the fairest coarse for us 
^ pursue 13 to remand the case to the 
Oourt of first instance, with leave to the 
plaintiff to amend his plaint in such manner 

as he may be advised, in order that the suit 

ing to law. Con- 
sidenng the circumstances of the case we 

think it right to order that each party must 

bear his own costs up to date in all the 
t/ourts. 

If the plaintiff amends his plaint, it 

will be open to the defendant to file a new 

written statement. If the plaintiff does not 

amend his plaint within two months from 

the date of the arrival of the record in the 

lower Court, this appeal will stand dis¬ 
missed. 

This cross-appeal not being pressed, no 
order is necessary. 

Appeal allowed; Case remanded. 


SIN^D JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 48 op 1911. 
November 2t, 1912. 

Present, Pratt, J. C., and 
Crouch, A. J. C. 

MOTUMAL walad DEWAN AMALRAI 
Dbpewdant—Appellant 

versus 

JAVHERMAL TOTIRAM and othbss- 
Plaintiffs—Respondents. 

^^sement of light or air^EasenienU Act (V of 19%2\ 

9. Agreement to release easement hy one of several 



INDIANlOASES. 


909 


Vol. XIX] 

N18AKAR OA8 V, DAIRAQI 8AMAL. 

co-oioners—Ineffectual against others—Prosecution of 
individual members, no necessity jor alienation ofjainily 
property—Blocking oflightorair—Xo substantial differ, 
ence of usefuhiess of house—Xo case for injunction. 

An agreement by one of sororal co-owners of a 
dominant tenement to release an easement is ineffec* 
tual against the other co-owners. 

There is no authority for the proposition that the 
prosecution of individual members of a joint fimilv 
constitutes necessity such as would justify alienation 
of the joint property of the whole family. 

Where the blocking of an aperture for light and 
air leaves the house as substantially useful as before, 
the case is not one for injunction l)Ut for damages 
only. 

Holland v. Worley, 26 Ch. D. 578; 51 L. .1. Ch. 268; 50 
L. 'J. 526; 32 W. R. 749; 49 J. P. 7 and Dhuttjibhoy v. 
Lisboa, 13 B. 252, followed. 

Appeal from the decision of the District 
Judge, Hyderabad. 

Mr. WadUumal Oodfiaram, for the Appel¬ 
lant. 

The Hoa’ble Mr. Harcharndrai Vishindas, 
for Respondents Nos. 1 and 2. 

JUDGMENT.—The plaintiff’s father, 
Totiram, and his two brothers were prose¬ 
cuted by the first defendant, Moturaal, for 
hurt and trespass. The case was compounded 
on Totiram and the brothers executing an 
agreement allowing Motumal to erect a 
wall blocking an aperture in the wall of 
their house. 

This agreement was not signed by the 
plaintiffs and they seek in this suit to 
establish that it was not binding on them 
and for an injunction requiring Motumal to 
demolish the wall. 

The aperture in the wall was for the enjoy¬ 
ment of easements of light and air and for the 
passage of the ladies of Totiram’s family. 

The agreement was in effect a release of 
these easements. 

Such an agreement by one of several 
cO'Owners is ineffectual against the other 
co-owners—see section 38 illustration (a) 
of the Easements Act. 

But it is contended that Totiram executed 
the agreement as manager of the joint Hindu 
family of which the plaintiffs were members. 

Now under section 38 “such release can be 
made only in the circumstances and to the 
extent in and to which the dominant owner 
can alienate the dominant heritage. ” 

Therefore Totiram’s release of the ease¬ 
ment would only be binding on the plaintiffs 
if the circumstances were such as to justify 
^n alienation of the family house. 


In another words the circumstances must 
amount to what the Hindu Law recognises 
as necessity. 

There is no authority for the proposition 
that the prosecution of individual members 
of a joint family constitute necessity such as 
would justify an alienation of the joint 
property of the whole family. It seems 
unreasonable to treat such a transaction as 
one in which the consent of the other co- 
parceners may ba implied; plaintiffs are. 
therefore, entitled to an injunction or to 
damages. 

The case, however, is not one for an in¬ 
junction for it is clear that the house will be 
as substantially useful without this aperture 
as it was before. Holland Worley (1) 
followed in Dhunjibhoy v. Lisboa (2). 

The damages should only be nominal for 
the Courts below have found that the suit 
is a vexatious one really prosecuted by 
Totiram in the name of his sons the piaiutiffs 

We vary decree of the lower Court and 
award plaintiff Re. 1 as damages. Parties 
to bear their own costs throughout. 

Damages awarded, 

(1) (1884) 26 Ch. D. 578; 54 L. J. Ch. 268; 50 L. T. 
526; 32 \V. R. 749; 49 J. V. 7. 

(2) 13 B. 252. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3680 of 1910. 

February 18, 1913. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
NISAKAH DAS— Defendant No. 2 

— Appellant 
ve)sus 

BAIRAGI SAMAL —Plaintiff— 

Respondent. 

Civil Procedure Code (Act XIV o) 1882), s. 317_ 

''Certi^ed purchaser," whether includes his succcssor-in. 
title —Judgment-debtor purchasing his own property in 
heuami to defraud creditor—Uis suit for confiniiutiori 
of possession—Defence by transferee ofauction-purchaser 
that plaintiff not entitled to relief as he defrauded credi. 

ter _ Whether defence available to him. 

Tho term “certified purchaser” in section 317 of 
the Civil Procedure Code of 1882 must be strictly 
construed, and, does not include his successor-in-title. 

Dukhadti V. Srimonta, 26 C. 950; 3 C. \V. N. 657, 
Iheyyavelan v. Kochan, 21 JI. 7 uud 3ihta Kunwar v. 
Bhagoli, 21 A. 196, followed. 
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Uari Qovind v. Unmachandra, 31 B. 61; 8 Bom.L. R. 
873, dissented from. 

Khnda Bakh.di v. Aziz Alam, 27 A. 19-1; A. W. N . 
(1904) 226, distinguished. 

The plaintiff was the owner of the property in suit, 
and he purchased it in the name of defendant No. 1 
in execution of a decree against himself obtained by 
defendant No. 3. The defendant No. 1 sold the 
property to defendant No. 2. The plaintiff 
brought a suit for declaration of title and confirmation 
of possession: 

Held, that it was open to the defendant No. 2, the 
transferee from the certified piircliasor, to avail him¬ 
self of the defence that the plaintiff could not seek 
assistance in the Court as he had placed his property 
in the name of another with a view to commit fraud, 
that is, to defraud one of his creditors and that pur¬ 
pose had been accomplished. 

Jadii Kath v. Rup Lai, 33 C. 967; 4 C. L. J. 22; 10 
C. \V. N. 650, and Goi'j/ida A'uar V. lyila Kishiin Prosad, 
28 C. 370, referred to. 

Appeal from the decree of the Sab-Judge 
of Cuttack, dated June 25th, 1910, affirming 
that of the Munsif of Jajpore, dated June 
26th, 1909. 

Babu Sushil Madhab Mallicky for the 

Appellant. 

Babu Jotindra Nath Sen and Surendra 
Madhnh ^lallicky for the Respondent. 

JUDGMENT.—This is an appeal on 
behalf of the second defendant in a suit 
for declaration of title to land and for 
confirmation of possession. The Courts 
below have concurrently made a decree in 
favour of the plaintiff. That decree has 
been assailed in this Court on three grounds 
namely, first, that the suit was barred in 
respect of one of the properties under 
section 317 of the Code of Civil Procedure 
of 1882, secondly, that as the plaintiff 
placed his property oenami with a view to 
defraud one of his creditors, and as that 
purpose has been accomplished, a Conrt of 
equity will not assist him, and thirdly, that 
the appellant was a bona fide purcha.ser 
for value without notice from the ostensible 
owner and that, consequently, the plaintiff 
cannot enforce his secret title against him. 

In so far as the7iri.t ground is concerned 
it affects only one of the properties in 
suit, namely, Jugannathpore. The plaintiff 
was the owner of this property which was 
put up to sale in execution of a money- 
decree obtained against him by his creditor 
the third defendant. The plaintiff par- 
chased the property at the sale with his 
own money, but in the name of the first 


defendant, his brother-in-law, who subsequent¬ 
ly proved faithless and transferred it to the 
second defendant. The transferee from the 
o.stensible purchaser now pleads that section 
317 bars the suit. But his contention is 
negatived by the decision in Dukhada v. 
Srimonta (1), where it was ruled that the 
term certified purchaser” must be strictly 
con.strued, and, does not include his sucoessor- 
in-title. ^ye are hound by this decision, which 
accords witii Theyynvelan v. Kochan (2) and 
Sibta Kunwar v. BhagoH (3), and cannot 
adopt the contrary view laid down in Rari 
Uovind V. Ramachandra (4). But it has been 
urged that in the present case the certified 
purchaser also is one of the defendants. The 
plaintiff seeks relief, however, substantially, 
only against the transferee from the 
certified purcha.ser and this distinguishes the 
present case from that of Khuda Bakhsh v. 
Aztz Alam (5) and so far as such transferee 
IS concerned, we cannot hold in view of the 
decision in Dukhada v. Srimonta (1) that he 
was entitled to plead section 317 as a bar to 

tie suit. The first ground, consequently, 
fails. 

Ir^so far as the second ground is concerned, 

the Subordinate Judge does not discuss the 

matter fully, but reference has been made 
on behalf of the respondents in this Court 
to the judgment of the Court of first instance. 
That^ judgment is undoubtedly open to 
criticism. The Court of first instance 
appears to have held that if the question was 
not raised by the plaintiff or the third 
defendant, tlie execution creditor at whose 
instance the sale took place, it was not open 
to the present appellant, the transferee from 
the certified purchaser to avail himself of the 
defence that the plaintiff could not seek 
assistance in a Court of Equity, as he had 

e name of another 
with a view to commit fraud and that 
purpose had been accomplished. This view 
IS clearly erroneous, and, the second 
defendant is plainly entitled to defeat the 
suit by proof that the alleged fraudulent 
purpose had been achieved. Jadii Nath v. 
Rup Lai (6), Qovinda Kuar v. Lala Kishun 

(n 26C. 950; 3 0. W. N. 657. 

(2) 21 if. 7. 

<3) 21 A. 196. 

(4) 31 B. 61; 8 Bora. L. R 873. 

(5) 27 A. 194;A. W. N. (1904) 226. 

(6) 33 C. 967; 4 C. L. J. 22; 10 C. \Y. N. 650. 
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Prosad (7). This part of the case, therefore, 
must be re-considered. 

In 80 far as the third ground is 
concerned, the appellant urg€3 that he i.i 
a hona fide purchaser for value without 
notice. This defence has not been in¬ 
vestigated by the Subordinate .ludge. There 
are vague references in his judgment to the 
question of possession of the properties as 
also of the title-deeds relating tliereto but he 
does not find whether the appellant was a 
purchaser for value without notice. This 
branch of the case must be fully examined. 

The result is that this appeal is allosved, 
the decree of the Subordinate Judge set 
aside and the case remanded to him in 
order that the questions mentioned may be 
decided on the evidence as it stands on the 
record. The costs of this appeal will abide 
the result. 

Appeal alloived] Case remanded. 

(7) 28 C. 370. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

FULL BENCH. 

Second Civil Appeal No. 4 of 1911. 

November 21. 1912. 

Present: —Mr. Pratt, J. C,, Mr. Hayward, 

A. J. C. and Mr. Crouch, A. J. C. 

NARAINDAS HASRAJMAL and others 

—Appellants 
versus 

Musammat OBHAl wife Op ALLAHDINO 

AND OTHERS—RESPONDENT. 
Muhammadan law — Minor — Vg facto guardian — Alien¬ 
ation of immoveable property of the minor—Powers of 
guardian de facto, de jure—Succession on the death of 
a Muhammadan—Universal or several. 

On the death of a Muhammadan, the heirs take an 
immediate estate in their shares, and hence the mere 
fact that one co>heir is in possession of more than his 
own share docs not give him a right to alienate that 
excess portion. 

The roles of Muhammadan Law w'hich werosuppos- 
ed to lay down a doctrine of universal succession are 
merely rules of procedure now superseded by the 
Code of Civil Precoduro, and a suit by a creditor 
against a single heir has no resemblance either in 
form or substance to an administration suit. 

A Muhammadan mother cannot as a de facto guar¬ 
dian make an alienation of immoveable property that 
i* binding on the minors. 


Thandan r(i//app»7 Kasuf v. Koiuseri Vnllappil 
Kayn, ir> Inil. Cas. 570; 12 M. L. T. 147; (1912) M. W. 
N. 8S9; 23 M. L. J. 24t. criticized. 

To authorize a sale of iinmoveahio property of' a 
Muhammadan minor oven hv a de Jure guardian, tlicro 
must bo an absolute necessity, or else it must be for 
the benetit of the minor. 

Appeal from tlje decision of the District 
Judge, Sukkur-Larkana. 

Mr. Isardns Oodharam., for the Appellants. 

Mr liupchand Bilnram, Amicus Citriie. 
JUDGMENT.—The plaintiffs had a mort- 
gage decree against Allahdino. The decree 
was sent to the Collector for execution 
against the legal representalives of the judg¬ 
ment-debtor after his death. These legal 
representatives were defendant No. 1, the 
widow, defendants Nos. 2, 3 and 6 the 
sons, and defendants Nos. 4 and 5 the 
daughters of Allalulino. 

While the matter wa.s pending before the 
Collector an arrangement was come to where¬ 
by the property was sold to the plaintiffs — 
the consideration for the sale being the satis¬ 
faction of the decree and the payment of 
Rs. 175. 

The sale-deed was executed by defendant 
No. 1 on herown behalf and on behalf of 
defendants Nos. 2—5 who were said to be 
minors. Defendant No. 6 also executed the 
deed. The plaintiffs have sued to recover 
po.fsession of the laud under this sale-deed. 

Defendant No. 1 pleaded undue influence 
and that the deed was not binding on defend¬ 
ants Nos. 2 to 5. Defendant No. 6 did not 

contest the suit. 

The issue as to undue influence has been 
decided adversely to defendant No. 1. 

There remains the question of the liability 
of defendants Nos. 2 to 5. Defendant No. 1 
purported to execute the sale-deed as tlieir 
guardian, but it i.s now proved that defendant 
No. 5 was not a minor at the time of the sale. 

As to this it was contended. 

(1) That the mother as co-heir in posses¬ 

sion of the whole estate can make 
an alienation bindingou the other 
heirs. 

(2) That the mother as de facto guardian 

can make an alienation binding on 
the minor children. 

(t) If the alienation is made of reces- 
sity; 

(iV) if it. is made for their benefit; and 
(I'j'i) if it is made to di.scharge an 
ancestral debt. 
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As these contentions raised questions of 
law of considerable importance and about 
which there has been much conflict of judicial 
decision the matter was referred under rule 
3 of Chapter I of the rules of this Court for 
determination by a Full Bench. 

The flrst contention is supported by a 
dictum in Amaii v, V'aru (1). But on re*con- 
sideration I do not think that that dictum is 
correct. 

In Hamir Sing v. Zaliia (2) the Allahabad 
High Court inclined to the opinion that under 
Muhammadan Law single heir in exclusive 
possession might make a valid alinenation of 
the estate of a co-heir. The reason for this 
decision appears to be the same as that pro¬ 
pounded by Markby, J., in Aasamathem N(ssa 
Bibee v. Hoy Lulchrneeput Singh (3). It was 
supposed that at the death of a Muhammadan 
there was a vacant succession or hereditas 
iacen« until the heirs came forward. During 
this interval any one heir taking exclusive 
possession could as representing the estate 
make an alienation binding on the co-heirs. 
This theory of vacant succession was repu¬ 
diated in Mnttijan v. AJnned Ally (4) but it 
was said that when a creditor sued an heir in 
sole possession the other heirs were bound as 
they would have beeninan administration suit. 
This rather far fetched analogy again found 
favour with the Calcutta High Court in Amir 
Dulhin V. Baij lHath Singh (5). This analogy 
would only apply in the case of suits and 
Court sales and not to a private alienation 
and so in the later decisions of the Calcutta 
Court Maafazzal Hosain v. Basxd Sheikh (d) 
and Ram Qharn Sunyal v. Anukul Chandra 
Acharjya (7) it is attempted to support these 
alienations on the plea of justice, equity and 

good conscience. But there is no scope for 
this plea unless the Muhammadan Law issilent 
on the point. It seems to me that the law 
has been correctly laid down in Jafri Begam v. 
Amir Muhammad Khan (8) by the Allahabad 
High Court. The rules of Muhammadan Law 
which were supposed to lay down a doctrine of 
universal succession are merely rules of pro- 

(1) 1 S. L. U. 221. 

(2) 1 A. 57. 

(3) 4 C. 142; 2 C. L. R. 223. 

(4) 8 C. 370; 10 C. L. R. 346. 

(5) 21 C. 311. 

(6) 34 C. 36; 4 C. L. J. 485; 11 C. W. N. 71 

(7) 34 C. 65; 11 C. W. N. 160; 4 C. L. J. 578 

(8) 7 A. 822; A. W. N. (1885) 248. 
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cedure now superseded by our Code of Proce¬ 
dure—and a suit by a creditor against a single 
heir has no resemblance either in form or sub¬ 
stance to an administration suit. 

It IS not necessary to elaborate these 
points for they are fully discussed in the 

exhaustive and convincing judgment of Batty, 

J . in bohhanamal v. Mir (9). 

It is now settled law that on the death 
ot a Muhammadan the heir take an immediate 
estate in their shares. That being so the 
mere fact that one co-heir is in possession 
ot more than his own share does not give him 
a right to alienate that excess portion. 

Coming now to the second contention it 
IS admitted that the mother under Muham¬ 
madan Law is not the guardian of the 
property. But it is said that there are three 
circumstances which validate a sale made 
by lier. These are (1) nec?8sity; (2) benefit 
to the minor; and (3) payment of ancestral 
debt. As there is nothing in Muhammadan 
Law corresponding to the pious obligation 
on a Hindu to discharge ancestral debt the 
third circumstance can only be an instance of 
the firc'b or second. 

The contention, therefore, amounts to 
this that as regards immoveable property 
the rfe/ac^o guarvliau lias the same power 
of alienation as the de jure guardian can 
alienate the immoveable property of his 
ward only in cases of necessity or benefit. 

As to the power of the de jure guardian 
in dealing with immoveable property the 

in Baillie’s Digest, Edition 

J *’According to the 

moderns tlie ahtr or immoveable property 
of a minor can be sold only (that is, 
when there are no debts nor general 
legacies) if the minor has occasion for 
t le price of it, or a purchaser is eager 
to obtain it by giving double its value 
or the sale is otherwise for the minor's 
advantage, as for instance, when the Kharaj 
or land tax and expenses exceed its income, 
or the property being shops or mansions 
13 falling to decay.” The reservation 
as to debts and legacies merely imports 
another occasion of justifying necessity. 
This passage is cited with approval by 
Wilson at page 192 of his Digest. The 
Law is stated in similar terras by Ameer Ali 


(9) 2 Sel. S. C. D. 112. 
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afc page 481 of his Work (second 
edition) and by Macnaghten at Ch. VIII 
01. 14, cited -with approval by tho Privy 
Council in Kali Dntt Jha v. Ah>hil Ali (10). 

The power of the Je jure fi;uaTdian to 
sell moveables is admitted, but the authori¬ 
ties cited above place important restrictions 
on his power to sell immoveable property. 
This distinction closely resembles that 
made in the case of an executor dealing 
with the property of an absent heir. I 
quote the passage from the Hedava—Vol. 
IV^, BookLII.Ch.YlI —as it gives an interest¬ 
ing reason for the distinction: — 

An executor has the power of selling 
every species of property belonging to 
an adult absent heir, excepting such as 
is immoveable, for as tiie father is authorized' 
to sell the moveable property of his adult 
absent son, the guardian has the same 
power. The ground is this that the sale 
of the moveable property is a species of 
conservation as articles of that description 
are liable to decay and the price is much 
more easily preserved thau the article 
itself. With respect, on the contrary, to 
immoveable property, it is in a state of 
conservation in its own uature whence it 
is unlawful to sell it—unless, however, 
it is evident that it will otherwise perish 
or be lost in which case the sale of it is 
allowed.*’ 

The law as to sale of immoveable property 
by a de jure guardian is, I think, correctly 
stated in Flurbai v. Hir.iii (11), where it 
18 said that to authorize such a sale 

there must be an absolute necessity for the 
sale or else it must be for the benefit of the 
minor.” 

That the Muhammadan Law does not con¬ 
template a de facto guardian possessing 
even this limited power is, I think, evident 
from the Hedaya, Vol, IF, page 262. In tlie 
discussion of the powers of the Mooltakit or 
taker up of a foundling, it is said:— 

It is not lawful for the Mooltakit to 
perform any acts respecting the property of 
his foundling; analogous to the restriction 
upon a mother:—that is, a mother has a 
right to the chai*go of her infant child, but 
yet is nob at liberty to perform any acts 

(10) 16 C. 627; 16 I. A. 96. 

(11) 20 B. 116. 


respecting his property and a Mooltakit 
star.ds in the same predicament. The prin¬ 
ciple upon which tlii.s proceeds is that 
authority to act witii re.^pect to the property 
of an infant is establi.shel v;ith a view to 
the increase of tliab property; and this is 
assumed only by two circumstances, perfect 
discretion and complete nifection; now in each 
of tliese two per.sons, only one of these 
qualities exists; for a niorlier, though she 
entertains a complete allectini for her child, 
i.s deficient in point of discretion; and a 
Mooltakit, though he I.s po.sses.sed of perfect 
discretion, is deficient in affection.” 

Is it pjs.sible that the mother to whom 
want of di.scretion is attributed .sliould be 
allowed the same power of alienation as a 
de jure guardianr' Not having di.scretion, she 
would not bo al)le to judge whetlier the 
transaction was for the benefit of the minor 
or whether it was jiistifiod by necessity. 

The only case in which an attempt has been 
made under Muhammadan Law to justify 
a da facto guardian alienating immoveable 
property is that of Thandan ValUppil Ensnf 

V. Kotuseri Vallappil Koya. (12). Tho judg¬ 

ment is that of a Muhammadan Judge, but 
it is based solely on the following passage 
from tho Hedaya, Vol. Book XLiV, 

section 7:— 

“Acts in regard to infaut orphans are of 
tliree descriptions:— 

“I. Acts of guardianship such as contract¬ 
ing an infaut in marriage or selling ro 
buying goods for him, a power which belongs 
solely to thera/ee or naMiral guardian, whom 
the law has constituted the infant’s sub¬ 
stitute in those points. 

“II. Acts arising from tho wants of heb 
infant; such as buying or selling for him ou 
occasions of need; or hiring a nurse for him 
or the like which power belongs to the 
maintainor of the infant wliether he be the 
brother, undo or (in case of a foundling) the 
ilooltakit, or taker up, or tho motlier pro¬ 
vided she bo maintainor cf the infant and 
as those are empowered in respect of such 
act.s, the valee or natural guardian is also 
empowered with respoct to them in a still 
superior degree;—nor is it requisite with 

(12) 15 lud. Cas. 5 76; 12 M. L. T. U7; (1912) id, 

W. N. 839; 23 id. L. J. 241. 
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respect to the guardian that the infant be 
in his immediate protection. 

Iir. Acts which are purely advantageous 
to the infant such as accepting presents or 
gifts and keeping them for him; a power 
■which may be exercised either by a ilooltakit, 
a brother or an uncle and also by the infant 
liimself provided he be possessed of discre¬ 
tion, tlie intention being only to open the 
door to the infant receiving benefactions of 
an advantageous nature.” 

Now of tliese three classes of acts, class I 
need not ba considered, for it refers to acts 
of the de 'ure guardian, so also class III, 
for it does not refer to sales, but to the 
acceptance of gifts. This class of acts is 
further described in the Chapter on Execu¬ 
tors as acts which “come under the descrip, 
tion of aid and assistance, not of the exercise 
of a power. Neither do any of these acts 
recjuire thought or consideration.” In tlie 
same Chapter—Book LII, Ch. Vll—there is 
in regaid to these acts, the following signi¬ 
ficant passage:—“fheae acts, moreover, being 
permitted to a mother and nurse are proof 
that they are not exertions of power.” Class 
If, however, refers to acts which may be 
performed by the de facto guardian, although 
the de jure guardian possesses the same 
power in a superior degree. They are acts 
necessary for supplying the wants of the 
infant and may bo performed by the mother 
or by the Mooltakit. But the powers of 
the Mooltakit are the subject of a 
special disquisition in Vol. II, Book X. It is 
there said that if the Mooltakit finds move¬ 
able ^property—“such as bracelets and so 
forth”—upon a foundling, he may expend 
this property in supplying the wants of 
the foundling upon an order of the Qazi, 
though it is admitted that some say he may 
do so without such order. Then follows the 
passage quoted above, placing the same 
absolute restriction on the Mooltakit dealing 
with the property of the foundling as there 
is on the mother dealing with the property 
of her infant. How is this absolute pro¬ 
hibition to be reconciled with tbe preceding 
paragraph allowing the Mooltakit to sell 
“property upon a foundling such as bracelets 
and so forth?” Clearly the first paragraph 
refers to moveables and the succeeding para¬ 
graph to immoveables. 

Therefore, the power of the Mooltakit or 


of mother to sell property to supply the 
wants of the infant is restricted to moveables. 
This also explains why the reference to the 
power in acts under class II described it as a 
power which may be exercised by the de jure 
guardian in a superior degree. The powers 
of the de jure guardian are superior for in 
order to supply the wants of the infant, he 
may sell not only moveable but immoveable 
property. 

In the case already referred to, Abdnr 
Rahim, J., points out that the doctrine of 
necessity is recognised by Muhammadan Law. 
This is, no doubt, true. It is recognized as 
justifying a sale of immoveable property by 
a de jure guardian or a sale cf moveable pro¬ 
perty by a de facto guardian or one of several 
joint executors acting singly. But I am 
unable to find that this doctrine has been 
carried to the extent of justifying a 
sale of immoveable property by a de facto 
guardian. 

The decision of the various High Courts 
as to the alienations of immoveable pro¬ 
perty by a mother or female relative acting 
as de facto guardian have been conflicting. 
The Allahabad High Court upheld such an 
alienation in Hasan Ali v. Hehdi Husain (13) 
on the doctrine of universal succession and 
on the principles of justice, equity and good 
conscience. This case was followed in 
Majtdan v. Bam Narain (l4)and TJmmi Begam 
y. Kesho Das (15). The Calcutta High Court 
in Moyna Bihi v. Banku Bihari (16) held such 
an alienation to be void, but again, in M.ofazza.1 
Hosain v. Basid Sheikh (6) and Ram Charon 
V. Anukul Chandra (7), supported the aliena¬ 
tion on the same so called principle of equity. 
Tbe Madras and Bombay High Courts have 
held such alienations to be void in Burgozi 
Roto\. Faheer Sahib (17) and Baba v. Shivappa 
(18) The point was recently raised before 
the Privy Council in the case of Mata Din 

V. Sheikh Ahmad (19). Their Lordships did 

(13) 1 A. 533. 

(14) 26 A. 22; A. W. N. (1903) 183. 

(15) 30 A 462; A. W. X. (1908) 220; 5 A. L. J. 474. 

(16) 29 C. 473; 6 C. W. X. 667. 

(17) 30 M. 197; 17 il. L. J. 9; 1 M. L. T. 433. 

(18) 20 B. 199. 

(19) 13 Ind. Cas. 976: 14 Bom. L. R. 192: 16 0. 

W. N. 338; 11 M. L. T. 145; (1912) M. W. N. 183; 

9 A. L. J. 215; 15 C.L. J. 270; 15 O. C. 49; 34 A. 213; 

23 M. L, J. 6. 
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not decide the question, but tlie following 
passage from the judgment is suggestive. 
Lord Robson said;—“It is ditBcult to see how 
the situation of an unauthorized person is 
bettered by describing liimself as a de/oc^o 
guardian. He may, by his de facfo guardian¬ 
ship, assume important responsibilities in 
relation to the rainoi’s property, but he can¬ 
not tnereby clothe himself with legal power 
to sell it," 

In our opinion, the mother cannot, either 
as 00 -heir in possession of the whole estate or 
as de facto guardian, make an alienation of im¬ 
moveable property that is binding on tlio 
other heirs or on the minors. 

This being so, the plaintiffs by their sale- 
deed have only acquired title to those shares 
of the estate whicli belonged to the mother 
herself and to defendant No. 6, the other 
executant. They may recover these shares 
in a properly constituted suit for partition, 
but this suit in ejectment must fail. 

The defendants have not filed a cross- 
appeal against the order of compensation 
made by the lower Court. 

We accordingly confirm the decree of 
the lower Court and dismiss this appeal with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 172 of 1911 and 
Miscellaneous Civil Appeal No. 229 op 1911. 

May 9. 1913. 

Present: —Mr. Justice Chitty and 
Mr. Justice Teunon. 

DEBENDRA NARAIN SINHA— 
Dependant—Appellant 

versus 

NAEENDRA NARAIN SINHA— Plaintiff 

—Respondent. 

Comproviise decree—Compromise between appellant 
and defendant who appeared—Right reserved in favour 
of defendant not appearing—Whether right enforce’ 
able by that defendant in.separate suit—Execution of com¬ 
promise decree by defend/int who appeared—Objection 
ty defendant xoho did not appear—Whether the fact 
estops himjrom enforcing right in suit. 

Iq an appeal, D. was the appellant, and R., X and 
o. wore respondents. X and S. did not appear, and 
the case was compromised between D. and R. by 
which oertain shares in certain properties wore given 
to X and 8. A decree was passed in accordance with 


the conipromiso. T>. applied to o-ecuto the decree, 
but A. ol)jocted on tiu' ^^loiuid tint not liaving been 
a ));u ty to tlio couipionii.^c he could not be Jiiade liable 
for anything to be done oj paid by him umler t!io dec¬ 
ree. The execution wa.-i eventually thrown out on 
othei-l o.uids. A', now sued for the sinro to whicli 

ho was entitled und<‘r tin' eoiiipr'/iuiso decree: 

ll’l-l, that A. was entitle*! to the j'loperty claimed 
nlthoiigli ho was not a party ioihc s >l-l.unmah .'wul that 
he ••onl-l enforce tho decree upon it in this suit; 
the mero fact that ho objeeted to the c.veoiilioii could 
not preclude him from now asserting tho light which 
tlio decree gave liim. 


Appeal from the decree of (ho Sub-Judge 
of ICrisIniaghar, dated April 12tli, 1911, 

Babus Raiti Chandra Majumdar and Upendra 
Narain Bagchi, for the Appellant. 

Babus Vwarha NathOhakravarti nud Ifiaresh 
Chandra Srnha, for the Respondent. 

JUDGMENT.—III this case, one Tariui 
Charan binha died on 5tli November 1:;99, 
leaving him surviving his widow Raugini 
Dasi and three sons, Narendra, Debendra and 
Surendra. Tarini Charan left a Will dated 
4th March 1 rSl, of which Probate was granted 
to his widow on 27th April 1901. In 1903, 
Debendra filed a suit again.st his mother and 
brotliers for administration of his fatlier’s 
estate. In that suit, Kangini Dasi appeared 
and claimed as her stridhan property the 
businesses which aie in question in the present 
suit and the properties which had been 
bought out of the proceeds of those businesses. 
On 28th JSoveraber 1905, the Subordinate 
Judge passed a decree holding that those 
properties were her stridhan. Against that 
decree, Debendra appealed to this Court 
making his mother and brothers parties re¬ 
spondents. Raugini Dasi appeared in this 
Court, but tlie tw’o brothers Narendra and 
Surendra did not. Pending that appeal, 
Surendra died and his eons were brought oii 
the record as his representatives. On 13th 
March 190S, Debendra and h is mother 
Rangini effected a compromise in the case. 
It was then settled that Debendra should 
get a sum of Rs. 5,000 for his maintenaiico 
for the two years preceding the suit to be 
recovered from tho Sadder Tahsil and another 
sum of Rs. 15,000 to be recovered from all 
theTabsilflof the money-lending and trading 
busiuesses and that all the businesses should 
remain in the possession and control of 
Debendra for a period not exceeding five 
years to enable him to realise those amounts. 
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Tt was, however, arranged by that decree 
that the properties should be considered as 
the sfri ihnn of Rangini Dasi. After Debendra 
had been re-paid the R^. 20,000, he was 

to get one-third share of the businesses, the 
other two-thirds going to Narendra and the 
heirs of Surendra respectively. The decree 
passed on that compromise was passed as 
against, or in favour of, all the parties to the 
appeal inchiding Nareudra and his nephews 
wIjo did not enter appearance. The present 
appellant Debendra made an application for 
e.Keouting that decree against the immove¬ 
able properties charged in order to recover 
the sum of Rs. 5,000. Narendra put in an 
objection to that execution on various 
grounds, one of which was, no doubt, tliat 
not liaving been a party to the compromise 
he could not be made liable for anything to 
be done or paid by him under the decree. 
The execution case, however, was thrown 
out not on that ground but on the ground 
that a sopaiate suit would have to be filed 
to enforce tlie charge for Rs. 5,000 
against the liypothecated properties. Nar- 
endia then tiled this suit against Debendra 
who admit.telly has been and still is in 
possession of these various businesses and the 
properties in question, claiming his ouo-third 
share. The Subordinate Judge has passed 
a decree in favour of the plaintiff after dis¬ 
cussing the various issues raised in the case. 

I he only point which has been argued 
before us is that laised by issue Xo. d— 
whether the plaintiff has acquired any title 
to the properties in suit by the solehnamah as 
claimed, altiiough be was not a party to it. 
The issue could perhaps have been more 

correctly framed had it been worded._Has 

the plaintiff acquired any title to the 
properties in suit by the decree P The 

it is true, was brought about by 
an airangement between Debendra and his 
mother Uargini, but the decree, as passed, 
was in favour not only of Debendra but also 
of his brotlier Narendra and the sons of Su- 
reiidia. Tho decree being in that form, there 
seems to be no reason why Narendra should 
not enforce it, as be is seeking to enforce it 
in this suit. The mere fact, that he objected 
to the execution, possibly wrongly, cannot 
preclude him from now asserting the right 
which ihe decree gives him. As to the 
compromise decree, it does not lie in the 
mouth of Debendra to say that, so far as the 
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decree is in his own favour, he will uphold 
it and, so far as it is in favour of his brother, 
he will regard it as not enforceable. 

There appear to be no merits whatever in 
this appeal and it is regrettable that this 
family dispute should have been so long 
protracted. 

The appeal is dismissed with costs to 
Narendra Narain Siuha the plaintiff-respond¬ 
ent. 

Miscellaneous Appeal No. 229 of 1911, 

which arises out of the execution proceeding in 
the suit, the subject of Appeal No. 172 of 1911 
is not pressed, and is accordingly dismissed. 
In this appeal, we make no order as to costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civm. Appeals Nos. 2027 and 2028 

OF 1910. 

April 29, 1913. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Reachcroft. 

BAUL CHAND SEN —Plaintiff— 

Appellant 

versus 

SIRISH CHANDRA SEN —Dependant 

— Respondent. 

Court—Inherent power—Preservation of accuracy of 
record—Appcal—Bengal Icnnncy Act (Vlll of 18857, 
ss. lOS.-V, iOS) A. - Correction of entries —Bona fide mis^ 
take of Settlement Officer. 

Every Court has tho inherent power to take steps 
for the preservation and the accuracy of its records, 
and to amend them when it is found that what has 
been recorded does not accurately represent what has 
been directed by the Court. 

Lawrie v. Lees, 7 App. Cas. 19 at p. .34; 61 L. J. Ch. 
209; 4G L. T. 210; 30 \V. R. 185, and Hattony. Harris, 
(1892) A. C. 547 at p. 560; C2 L. J. P. C. 24; 1 R. Ij 
67 L. T. 722, relied upon. 

In a case where what was ordered bj the Court was 
correctly recorded but was subsequently altered with¬ 
out authority and the alteration was sought to be sup¬ 
ported by forged initials of the Judicial Officer of tho 
Court so as to make detection difficult if not impossi¬ 
ble, the Court has inherent authority to set the re¬ 
cord right. 

A Record of Rights had been prepared acenrately, 
but an unauthorised interpolation had been made in 
it, which the Settlement Officer corrected : 

Held, that the entry had not been made owing to a 
hona tide mistake of the Settlement Officer or of any 
of the parties within section 108A of the Bengal Ten¬ 
ancy Act; that no appeal lay to the special Judge 
under section lOOA; that, therefore, no second appeal 
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lay to the High Court, and that tlie High Court could 
intorfero in revision. 

Held, further, that, if it be held tliat as the Settle¬ 
ment Officer purported to act under section 108A, an 
appeal lay to the special Judge, then ho having ])ur- 
ported toact under section lOOA, snb-section 2, a second 
appeal lay against his order to tho Uigli Court. 

Bindesioori Prnsnd v. Ihakur LnJJipat Xatli, H Ind. 
Cas. 26; 15 C. W. N. 725, relied upon. 

Appeal from the decree of the Special Judge 
of Cuttack, dated April 4th, 1910, revei.sing 
that of the Settlement Officer of Dalasoie, 
dated June 12th, 1909. 

Babna Mr.Jiendra }3ath Hnj/ and 
Nath liny, for the Appellant. 

Dr. Ifash Bekary Ghose and Babus Mohxni 
3/o^an Chatterjee, for the Respondent. 

JUDGMENT.—The circuraslances, under 
which this appeal has been preferred, are 
notin controversy before thi.s Court. The 
appellant made an application to the Settle¬ 
ment Officer of Balasore for amendment of a 
Record of Rights prepared under Cliapter X 
of the Bengal Tenancy Act. His allegation 
was that the name of one Jadunalh Sen had 
been interpolated in the Record of Rights, and 
that what purported to be tlie initials of the 
Afsistant Settlement Officer placed against the 
interpolation, were forgeries. The Settle¬ 
ment Officer entertained the application and 
made an inquiry in tlje presence of the re¬ 
presentative of .Tadunath Sen wlio, it was 
found, had died some time previously. He 
came to the conclusion that tho interpolation 
was entirely unauthorised, and that the 
Assistant Settlement Officer had not attested 
the interpolation ; what pniported to be the 
initials of that officer were clear forgeries. 
In this view, the Settlement Officer directed 
the name of Jadunath Sen to be struck out 
of the record ; and he added that he took this 
action under section lOSA of the Bengal 
Tenancy Act. The representative of Jadu¬ 
nath Sen thereupon appealed to the Special 
Judge. A preliminary objection was taken 
on behalf of the respondent that the appeal 
was incompetent. This objection was over¬ 
ruled. As regards the merits, no attempt 
was made before tl>e Special Judge to con¬ 
trovert the conclusion of the Settle ment 
Officer. But it was contended for the appel¬ 
lant that the order of the primary Court was 
without jurisdiction, as section 108A autho¬ 
rises a specially empowered Revenue Officer 
to correct an entry in a finally published 


Record of Rights, only when he is .satisfied 
tliat the entry lias been made owing to a 
honn fide mistake. Tlie Special Jinlgohas 
accepted this contention as well founded and 
has set aside the order of (lie Settlement 
Officer as made without jurisdiction. The 
propriety of the order of tLo Special Judge 
is now called in questicn before us, and 
tho petitioner, who moved the Court of first 
instance, lias, by way of caution, preferred an 
appeal as also taken out a Rule, so that no 
question may arise as to the nature of the 
jurisdiction invoked. In our opinion, the 
order of the Special Judge cannot possibly be 
supported, and, indeed, no serious endeavour 
has been made on behalf of tlie respondent 
to justify it. 

Section lOSA of the Bengal Tenancy 
Act autliorises the coneelion of entries ia 
a Record of Rights, which have been made 
owing to a honn fide mistake ; the scope of 
the section was explained by this Court in 
linj Mohtjyi Ghha v. Alum Gazi (1). It 
need not he disputed that in tlie case before 
u.-j, the entry had not been made owing to 
a hon>i die mistake on the part of tlie Settle- 
ment Officer or of any of the partie.s. What 
had liappened in substance was that the Re- 
cord of Rights had been drawn up accurately, 
but an aneuthonsed intorpolation had been 
made in it. This plainly is not a case of 
correction of an entry made in tlie Record of 
Rights owing to a buna fide mistake. To this 
extent, we agree with tlie Special Judge. But 
it does not follow that the action of tho 
Settlement Officer wa.s without jurisdiction. 
It is a power inherent in every Court to take 
steps for the preservation of tlie accuracy 
of its rocords. That tlio Court has posver to 
amend its record when it is found that what 
lias been recorded does not accurately re¬ 
present what has been directed by tho Court, 
is unquestioned. Lord Penzance said, in 
Lnwrie v. Lees (2), that every Court has 
the power to vary its own order, when drawn 
op raechanically in the office of the Court 
so as to carry out its own meaning. In 
Rattan v. Harris (3), Lord Watson said 
that it is always within the competency 

(.1) 17 lud. Cas. 279; IG C. L. J. 339; 17 0. W, N. 
625. 

(2) 7 App. Cti5. 19 at p. 34: 51 L. J. Ch. 209; 46 
L. T. 210; 30 \y. K. 185. 

(3) (1892) A. C. 547 at p. 560; 62 L. J. P. C. 24; 1 
U. 1; 67 L. T. 722. 
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of a Courf', if nothing has intervened which 
would render it inexpedient or inequitable 
to do so, to correct the record in order to 
brin^ it into harmony with the order which 
the Judge obviously meant to pronounce. 
The position is very much stronger when 
what has been ordered by the Court has 
been correctly recorded and has subsequently 
been altered without authority and the alter¬ 
ation has been sought to be supported by 
forged initials of a Judicial Officer so as to 
make detection difficult if not impossible. 
In our opinion, in a case of this description, 
not only has the Court inherent authority to 
set the record right, but it is incumbent upon 
the Court to take the necessary action as 
soon as it has been apprised of what is in 
essence a grand fraud upon the Court. In 
this view, the order of the Settlement Officer 
was made in the exercise of his undoubted 
jurisdiction. It is further plain that from 
this standpoint, no appeal really lay to the 
Special Judge against the order of the Settle¬ 
ment Officer because an appeal lies to him 
under section 109A, only if the order has 
been made under section 103A. But if we 
apply the principle recognised in Bin-iesw ni 
Pros'id Singh v. Tkakur L'lhhpot ^ath Singh 
(4). it may be held that as the Settlement 
Officer purported t'* act under section 103A, 
an appeal against his order did lie to the 
Special Judge, and as the Special Judge him¬ 
self purported to act under section 10 
sub-section 2, a second appeal lie.s to tliis 
Court under sub-section 3 of section 109A. 
It is competent to the Court, consequently to 
hear the appeal and to set asido the decision 
of the Special Judge. On the other hand, if 
the respondent insist that no second appeal 
lies to this Court, because the appeal to the 
Special Judge was incompetent, the order of 
the Special Judge must, on that ground alone, 
be set aside in the exercise of our revisional 
jurisdiction, for which purpose a Rule has 
been granted. The respondent is conse¬ 
quently in a dilemma from which there ia 
no escape. The result is that this appeal is 
allowed, the order of the Special Judge 
discharged and that of the Settlement Officer 
restored. This order will carry costs in all 
the Courts ; we assess the hearing fee in this 
Court at two gold mohurs. 

It is conceded that this judgment will 
(4) 8 lad. Caa. 26; 15 0. W. N. 725. 


govern the other appeal (Second Appeal 
No. 2028 of 1910), in which a similar order will 
be drawn up. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Second Civir. Appeal No. 1993 op 1909, 

January H. 1913. 

Present: —Sir Lawrence Jenkins, Kt., 
Chief Justice, Justice Sir Richard Harington, 
Bart., Mr. Justice Stephen, Justice Sir 
Asutosh Mookerjee, Kt., and 
Mr. Justice Holmwood. 

ABDUL AZIZ— Plaintiff—Appellant 

versus 

RAZAK ALT —Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), 5. 99—Tf 
!itafemcr\f — Set off — Whether Court-fee io he paid on 
xoritten statement according to inilue of setoff claimed— 
Appellate Court —Error not affecting merit or jurisdic¬ 
tion -Interference hij Appellate Court, ground of. 

fn a case, tho defendant claimed a set-off in his 
written statement but did not pay any Court-feo for 
the amount of tho set-otf. Tho Court accepted the 
written statement and allowed the set-off. Tho plaint* 
iff, in a cross-appeal before the lower Appellate Court, 
took an objection, which w’as tlisallowed, to the effect 
that the defendant was bound to pay Court-fees for 
tho amount of the set off; 

Held, that the error, if error there was, did not 
affect the merits of the case or tho jurisdiction of the 
Court, anti so afforded no gronnd for reversal, sub¬ 
stantial variation or remand, under section 99 of the 
Civil Procedure Code. 

Appeal from the decree of the District 
Judge of Chittagong, dated June 26th, 1909. 

Ieversing that of the Munaif of Hathazaria, 
dated February 27th 1909. 

The appeal came for hearing before Mr. 
Justice D. Chatterjee and Mr. Justice N. 
Chatterjea on July 20tli 1911, who referred 
the case to a Full Bench by the following 

ORDER OF REFERENCE. 

In this case, the only question in contro¬ 
versy is whether the defendant, who claimed 
a set off of Rs. 29 15-0 in his written 
statement, was bound to pay Court-fees for the 
.said amount. The learned Munsif accepted 
the written statement and allowed the set-off 
as a payment in part satisfaction of the claim. 
The plaintiff took an objection to this in a 
cross-appeal in the lower Appellate Conrt, 
which said:—* I do not think this point can 
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be raised now.’* It is contended in second 
appeal by the plaintifF that tlie Courts below 
were wrong: in not insisting upon the pay¬ 
ment. If the case bad been governed by the 
new Civil Procedure Code, there can be no 
doubt that Court-fees would bo payable, as 
the new Code has amended the Court Fees Act 
to that effect, see fourth Schedule, Act V of 
1908. The written statement was, however, 
filed on the 8th October 190S, whereas the 
new Code came into force on the 1st January 
19G9. The question must, therefore, depend 
upon the law of Court*fees as it stood before 
the amendment. The very fact that an 
amendment has been considered necessary 
is, we think, a legislative recognition of the 
want of such a provision in the old Act. 
There is, however, some conflict of authority 
on the point. In the case of Fikir Ghautlra 
Dutia V. Gisborne Sc Go. (1),Mr. Justice Banerjee 
expressed a strong and well reasoned opinion 
that no such Court-fee was required to be paid 
for a written statement claiming a set-off. 
In arriving at this opinion, the learned Judge 
differed from the High Court of Allahabad, 
Madras and Bombay. 5eo Amlrtama v. 
Nathu Mai (2); Bai Shri Majirajhai v. Narotnm 
Hargovan (3); Ghennoppu v. Roghnnatha (-1). 
The question \va.s raised before another 
Bench of the Court in the case of Nawbut 
Fattak V. Mohesh Sarayun Lai (5) but Mr. 
Justice Mookerjee distinguished the case of 
Fakir Ohandra Dutt'i v. Gisborne A Co., 

(1), and did not think it necessary to 
express any opinion on the point which 
he thought was not free from difficulty. 
The matter, however, was directly raised in 
the case of J.J. Guise v. Annnta Ram Rathi (6), 
and the learned Judges (Pratt and Pargiter, 
JJ.,) differed from the opinion expressed by 
Mr. Justice Banerjee as an obiter dictum 
oppo.sed to the prevailing practice of the 
Moffusil Courts in this Province and held 
that Court-fees must be paid for such written 
statements. The learned Judges do not 
attempt to meet the arguments of Mr. Justice 
Banerjee and rely upon Moffusil practice as 
an additional reason to the authority of the 


other High Courts. With great deference to 
the learned Judges, we cannot follow that 
decisi)!!. The law having been amended 
since tho.se decisions, the matter is not of 
much practical importance but as this case is 
not governed by the new Code and we differ 
from the decision of Pratt aud Pargiter, JJ., 
reported as J. Guise v. Anantha Ram Rathi 
(u), wo must refer the following point to 
the Pull Bench. 

Whether under the law as it stood before 
the coming into force of the Now Civil Pro¬ 
cedure Code of 1908, a written statement 
claiming a set off was liable to the payment 
of Court-fees as if it were a plaint in a cross¬ 
suit: 

We rely for this reference on the reasons 
given by Mr. Justice Banerjee in Fakir 
Ohandra Duft's case (1) and ou the additional 
reason that the amendment made by the new 
Code is an indication that there was no pro¬ 
vision for the matter in the Court Pees Act be¬ 
fore its amendment by Act V of 1908. We do 
not think there is any force in the reference 
to Moffusil practice which may have arisen 
from tlie decisions of other High Courts 
aud which on the view that we take of the 
law was erroneous. 

As this is a second appeal, the whole case 
will be dealt with by the Pull Bench. It 
may bo noted tliat the defendant admits an 
arrear of Rs. 12-1 and this will be taken 
account of in passing the fitial decree. 

Babu Dhirendra Lai Kasfgir, for the Ap¬ 
pellant. 

JUDGMENT OF the PULL BENCH. 

We are of opinion that no reference should 
have been made in this case. The error, 
if error there was, did not affect the merits 
of the case or the jurisdiction of the Court 
and 80 aff orded no groucd for reversal, sub¬ 
stantial variation or remand. Section 99, 
Civil Procedure Code. 

We, therefore, confirm the decree of the 
lower Appellate Court. We make no 
order as to costs, inasmuch as no one ap¬ 
pears for the respondents. 

Order confirmed. 


(1) 8 C. W. N. 174. 

(2) 8 A. 396j A. \V. N. (1886) ir,9. 

(3) 13 B. 672. 

(4) 15 M. 29. 

(5) 32 C. 654; 1 C. L. J. 364. 

(0) IOC. W. N. 199. 
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Be TIRATHDA8 NATHUMAL. 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Insolvency Application No. 9 op 1910. 

December 17, 1912. 

BresenU —Mr. PraH, J. 0. 

Be TIRATHDAS NATHUMAL and 
ANOTHER—Insolvents 

Ex parte SETH GIDUMAL FATEH 

GRAND AND OTHERS — RECEIVERS. 

Provincial T}K<oIvenri/ .4rf (III of 1907)—Receiver- 
Right to apply for instruction!!. 

A IJcccivor apjK.iutcd uncloi- the Provincial Fnsol. 
vency Act TIT of 1907 is entitled to apply for iustruc- 
tions from the Court. 

Mr. Bi/pcho7i({ Bilnvcirii^ for tlio Receivers 

JUDGMENT.—This is an applicat ion for 
instructionvs by the Receivers appointed of 

the estate of the two insolvents, Tirathdae 
and Utumal. 

The qnestion for decision is whether the 
Receivers are entitled to apply for instruc- 
tions. The Reneral right of a Receiver to 
apply to the Court for direction is undoubted. 
Farran, C. J., said in Balan v. Iiamchn 7 i<lra 
(1); In all important matters, the Receiver 
should apply for and obtain the direction 
of the Judge who appoints him”. A Receiver 
appointed under the Code of Civil Pro¬ 
cedure is, by such a direction wlieu properly 
obtained, protected from tlie personal 
liability declared in Order XL, l ule -i. The 
personal liability of the Receiver in insol¬ 
vency is enacted in the same words in section 
IS ^4) of the Provincial Insolvency Act, 1907 
and he is, I think, entitled to the same’ 
protection. Section 22 of the Provincial 
Insolvency Act, which gives a right of appeal 
from the order of the Receiver, does not 
lead to the contrary inference—for the act 
of a Receiver under the Civil Procedure 
Code may also be challenged by a petition 
to the Court that appointed him or by a 
suit Bled by leave of the Court. The English 
Bankruptcy Act contains an express pro¬ 
vision in section 89 (3) allowing a trustee 
to apply to the Court for directions and yet 
section 90 gives the party aggrieved a right 
of appeal to the Court. The Provincial 
Insolvency Act has no such express provision, 
but I have no doubt that the Receiver 
under that Act has a similar privilege. 


(1) 19 B. 660. 


Instrucitons given. 
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AMIRDDDI KARIKAR U. JADAB KARTKAR. 

CALCUTTA HIGH COURT. 
Miscellaneods Civil Appeal No. 106 op 1913 

May 13, 1913. 

Present: —Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice Roy. 
AMIRUDDI KARIKAR— Insolvent 

—Appellant 

versus 

JADAB KARTKAR— Opposite Party 

—Respondent. 

Provincial Insolvency Act (III of 1907), s. 43—Bad 
faith, act of, committed hy debtor—Imprisonment— 
Cri}ninal case — Charge—Opportunity to answer charge 
to be given. 

So far as an order under section 43 of the Provin¬ 
cial Insolvency Act results iu a sentence of imprison¬ 
ment, tho case must be treated as a criminal caso. 

In all criminal cases, it is necessary that there should 
be a charge, a finding, and a conviction, as a founda¬ 
tion for the sentence; and if in any of these three 
points a substantial defect should appear, it would boa 
ground for reversing tho proceeding. An opportunity 
should be given to tho alleged delinquent of answering 
tiie charge against him after it has boon distinctly 
stated. 

In re Vallnhhdas, 27 B. 394 at p. 399; 5 Bom. L. R. 
343, followed. 

Appeal from the order of the District 
Judge of Nadia, dated February 8th, 1913. 

Baba Peary ^Xohan Sikdar, for the Appel¬ 
lant. 

JUDGMENT. 

Jenkins, C. J.—In my opinion, the order 
under appeal cannot stand. It purports to 
be under section 43 of the Provincial In¬ 
solvency Act, and in so far as it resulted in 
a sentence of imprisonment, it must be treated 
as a criminal case. 

Bat in all criminal cases, it is necessary 
that there shonld be a charge, a finding, and 
a conviction, as a foundation for the sentence. 
Everything should be strictly and accurately 
parsned and if in any of these three points 
a substantial defect should appear, it would 
be a ground for reversing the proceeding. 
Moreover an opportunity should be given 
to the alleged delinquent of answering the 
charge against him after it has been dis¬ 
tinctly stated In re Vallahhdas (1) and the 
cases there cited]. 

When a consequence so serious as im¬ 
prisonment may result, the Court should 
ordinarily require clear proof of personal 
service of the application and, if possible, 
require the presence of the persoit against 
whom it is directed. These conditions have 


(1) 27 B. 394 at p. 899; 6 Bom. L. B. 34S. 
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not been observed in this case and we mast, 
therefore, reverse the order under appeal. 

Roy, J.—I agree. The proceeding is, un¬ 
doubtedly, of a criminal nature. What the 
learned District Judge ought to have done 
was to issue a Rule like tliis:— Whereas it 
appears on the petition of a creditor, Jadab 
Kankar, that you have concealed among 
others the following properties, I direct that 
you show cause why you should not be dealt 
with under clause 2, Section 43 of the 
Provincial Insolvency Act and sentenced 
accordingly.” Then on [the day fixed the 
Court was to inquire into the inattf r and 
pass orders. In the present case, that was 
not done. It was not brought home to this 
insolvent that the Court meant to proceed 
under this clause. 

Order reversed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 640 op 1911. 

October 30, 1912. 

Present:—Mr. Justice Kensington and 
Mr. Justice Beadon. 

BaMi MATHRA SINGH— Defendant 

—Appellant 
versxis 

Uutammat KHUSHAL DEVI and another 
_Plaintiffs—Respondents. 

Civil Procedure Code {Act V of 1908),47—Pxecu- 
tion oj dccree-Snle of judgmentMtor's property- 
Ohiectinn hy judgment‘dehtorSci>arate suit not allou-cd 
-Hindu widow-Right of residence against creditors 

of husband. , - 

The objection of two Tlindu widows to the salo of 

certain house property without reserving rooms for 
their residence having boon disallowed, they hied a 
declaratory suit to establish their right. One ol 
the widows was a party to the decree in execution 
of which the houses were sought to bo sold: 

Held, that the plaintiff, who was a party to tlio 
decree, was not competent to file the suit, for section 
47 of tho Civil Procedure Code lays down that tho 
elocution Court only is corapotoot to determine tho 
claim. 

First appeal from the order of the District 
Judge, Rawalpindi, dated the 16bh December 
1910, decreeing the plaintiffs’ claim. 

Bhagat Qovtnd Das, for the Appellant. 

JUDGMENT.—The plaiutiffs-respondents 
are two ladies belonging to the well-kimwn 
family of the late Sir Nihal Singh Ohaohi of 


which an account is given at pages 242 to 
245 of "Chiefs and Families of Note in the 
Punjab”, Vol. U, Edition 1910. 

So far as is material, the pedigree con¬ 
cerned is as follows: 

Gopal Singh, 


(irtiiote, S. Khushal Dovi Plaintiff 1). 



Tok Singh Amar Singh 

(nhWoii’, S. MayaWanti,) (iridoic, S. .Maya Wunti) 
plaintiff No. 2. 

f--' 1 r ^ 

Gnrdit Singh Makli.an Singh. Ajab Dalip 

(<lofondant (defendant Singh. Singh. 

Xo. 2.) No. 3). 

On the 23rd December 1903, the present 
defendant-appellant obtained a decree for 
Rs. 4,752 with costs and interest against (l) 
Gurdit Singh,("2) Makliaii Sii]gli,(3) S.irdarni 
Maya Wauti, widow of Tek t'^ingh and (4) to 
(6), ti e widow and sons of Amar Siugli. The 
decretal money was recoverable in part from 
certain house property mortgaged, as by the 
terms of the judgment which is printed at 
pages 3 to 6 of tlie present paper-book. 

In the course of execution proceedings 
for the sale of the house, two rooms are 
said to have been reserved for the residence 
of Sardarni Maya Wauti, widow of Amar 
Singh, but objections filed by the present 
plaintiff.s fwidows of Gopal Siugli and Tek 
Singh) were disallowed. Thereupon these 
two plaintiffs have instituted the present suit 
for declaration of their rights of maintenance 
and residence. It will be ob.served that one 
of the plaintiffs, namely Sardarni Khushal 
Devi, widow of Gopal Singh, was no party to 
the original suit. 

The nominal plaintiffs have all along 
taken little interest in the proceedings and 
are apparently being put forward by the 
pro forma defendants Nos. 2 and 3 in order, 
if possible, to defeat the effect of the decree 
of 23rd December 1908. The objections 
of the plaintiffs in execution proceedings 
failed because they produced uo evidence to 
support them, and they have produced none 
in the present case. In the appeal bifore 
us they appear to have received notice on tho 
20th March and 13th April 1912 respectively, 
but there has been no appearance on their 
behalf and the appeal is heard ex parte against 

them. 
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The District Judge has given the plaintiffs 
a decree declaring that they have a right of 
residence in two rooms each of the house 
attached with costs. This decree is obviously 
wrong as regards the plaintiff, Sardarni 
Maya Wanti, who was party to the original 
suit. By section 47, Civil Procedure Code, 
(old section 244), her objections to sale of 
tlie house could be dealt with by the execut¬ 
ing Court only, \yheu these were dismissed, 
her remedy lay by appeal from the order of 
dismissal and not by fresh suit. The 
District Judge’s finding under issue No. 2 is 
incorrect, so far as she is concerned, as Order 
XXI, rule 63, Civil Procedure Code, which 
he quotes as his authority, deals with the 
objections of third parties only and not of 
judgment-debtors. 


Pleaders fee Rs. 50 in the lower Court and 
Rs. 32 in this Court. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 11 op* 1911. 
December 18, 1912. 
Present-,-Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

UDHARaM DAXARAM —Appellant 


The appeal is, therefore, bound to succeed 
as against Sardarni Maya Wanti, 

There is not the same legal error in respect 
of the other plaintiff-respondent, Sardarni 
Khushal Devi, who was no party to the 
original suit, but here the appeal must 
succeed on the merits. The house in dispute 
may or may not be ancestral property of the 
family. We can find no trace on tlie English 
or Vernacular records of the admission of 
its being ancestral, said to have been made 
by appellant’s Counsel in the lower Court, 
but as no issue was framed on the point we 
express no opinion. Sirdarni Khushal Devi 
was, however, bound to prove her case under 
issue No. 3, irrespective of the question 
whether the house was ancestral, the burden 
of proving that she had a tight of residence 
having been rightly thrown upon her. She 
failed to produce any evidence whatever and 
we are quite at a loss to understand upon 
what ground any decree was granted to her. 
The first ground of appeal in this Court has 
been given up, but tlie appeal must succeed 
against her on ground No. 3 as amplified by 
grounds Nos. 4 to 7. It does not follow that the 
lady has a right of residence merely because 
the house may be ancestral. It is not 
established that the family have no other 
house to live in. 

The appeal is, accordingly, accepted 
ex parte. 

The District Judge’s decree is set aside, and 
plaintiff’s suit is dismissed with costs to the 
real defendant Mathra Singh in both Courts 


The SECRETART of STATE for INDIA 

— Respondent. 

Cn'd Procedure Code (Act V of 1908;, s. 90, 0. XLI, 

7 -7 claimed^Suii 

decided lobe hurred—Ko decree—2^o appeal—PreU^ 
mxnarij decrees enumerated. 

The plaintiff sued for damages for breach of con- 
tract. 1 he defendant claimed a set-off. 

i33UO 

that the plaintiff s claim ivas barred by limitation; 
lield, on appeal by the plaintiff, 

(«) that the suit was one embracing both tho claim 

and the set-off, and hence the decision of 

the plaintiff’s claim was not a decision of 

the suit and, therefore, no decree could bo 
passed; 

(ti) tliat, no appeal lay under section 96 of tho 

Ci7il Procedure Code (Act V of 1908)and 

It was also incompetent for want of com- 

plianco with tho provisions of Order XLI. 
rule I. 

Preliminary decrees are passed when after the 
decision of the suit, the Court has to stay its hand in 
order to work out the consequences on which the com- 
p etc disposal of the suit depends. They are enamor- 

J®. atid in Order 

AXXIV, rules 2 to 5, and 7 and 8. 


Appeal against the decision of the District 
Judge, Hyderabad. 

Mr. Wadhtimal Odharam^ for the Appel¬ 
lant. 

The Government Pleader, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff sued the 
Secretary of State for Rs. 4,770 as damages 
or breach of a contract. The defendaot 
claimed a set off at Rs. 6,000 for damages 
in respect of fraud alleged to have been com¬ 
mitted by the plaintiff with reference to the 
same contract. 



INDIAN OASES. 


923 


Vol. XIX] 


DDAHRAM V. 8B0BKTART OF STATE. 

The lower Court decided on a preliminary 
issue that plaintiff’s claim was time-barred 
by limitation. 

The plaintiff has 61ed tliis appeal against 
the decision of the lower Court and a pre¬ 
liminary objection is raised that the decision 
appealed against is not a decree and that, 
therefore, no appeal lies under section 96, 
Civil Procedure Code. 

The plaintiff relies on the definition of 
decree in section 2 (2) of the Code. Under 
that definition, ‘a decree is the formal ex¬ 
pression of an adjudication wliicli, so far as 
regards the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all or any of the matters in con¬ 
troversy in the suit and may be either pre¬ 
liminary or final.’ The very wide words 
'all or any of the matters in controversy in 
the suit’ do lend colour to the con¬ 
tention that the decision of an issue 
is a decree. And, no doubt, the decision of a 
single issue may in certain cases lead to a 
decree, e. g., when a suit— i. e., a whole suit 
and not part of a suit—is dismissed as time- 
barred. 

But an essential part of the definition is 
that the decision or adjudication must 
have received formal expression. It is 
necessary, therefore, to refer to the Code and to 
the rules in the first Schedule which have 
effect as if embodied in the Code, in order 
to ascertain when the Court gives formal 
expression to its adjudication. Section 
33 enacts that decree follows upon judg¬ 
ment and that judgment is passed after 
the case is heard. Judgment is defined 
in section 2 (9) as the statement of the 
grounds given by the Judge for his adjudica¬ 
tion. Order XX, rules 4 and 5 make it 
clear that the judgment shall give a decision 
on all issues necessary for the decision of 
the suit. Rule 6 of the same Order farther 
requires that the decree shall specify clearly 
the relief granted or other determination of 
the suit. The Court, therefore, does not 
give its adjudication the formal expression 
of a decree until judgment has been given on 
all issues necessary for the decision of 
the suit, with the result that the suit is 
determined. 

The expression ‘conclusively determines’ 
points to the same conclusion, for a finding 
on an issue cannot be conclusive; for until 
judgment is given and the suit determined^ 


it does not operate as res judicata as it is not 
always certain tliat the Court will act upon 
the decision or tlmt it will be necessary to 
the determination of the suit. 

The distinction between the preliminary 
and final decrees is one that is suggested 
by the case of Bulkin Golab Koer v. 
Eadha Dulari Koer (1). The Calcutta 
High Court there held that an order declar¬ 
ing tlie rights of the parties in a partition 
suit decided the suit and was, therefore, a 
decree. It was held that the suit was decid¬ 
ed although the actual partition liad not 
been worked out. The Court adopted the 
argument of Mr. Evans, Counsel for the 
appellauts, that "the fallacy lies in treating 
the words deciding the suit in section 2 (of 
tlie old Code) as equivalent to finally dis¬ 
posing of the suit.” It is interesting to note 
that the Legislature has adopted the very 
word used by the learned Counsel. The 
same distinction was drawn by tho Privy 
Council in Rahimbhoy v. Turner {2) and in 
Hodges v. The Delhi and London Bank (3). 

Preliminary decrees are passed when after 
the decision of the suit, the Court has to 
stay its hand in order to work out the con¬ 
sequences on which the coinplete disposal cf 
the suit depends. These consequences may 
bo arithmetical as in an account suit, minis¬ 
terial as in a partition suit or contingent 
as in a mortgage suit. They are enumerat¬ 
ed in Order XX. rules 12 to 16 and 18 
and in Order XXXIV', rules 2 to 5 and 7 

and 8. 

I concur with the construction put upon 
section 2 (2) by Rattigan, J., in the judg¬ 
ment of the Punjab Chief Court reported 
as Kashi Nath V. ^athu Earn (4). I differ 
entirely from tlie recent decisions of the 
Bombay High Court in Govind Eamchandra 
V. Vithal Gopal (5) and Sidhanath v. Ganesh 
Govind Qarud (6). In these cases, it was held 
that decisions on issues which fall short of 
deciding the suit were conclusive determina¬ 
tions of the rights of the parties and that the 
Court should give formal eipreesion to them 

(1) 19 C. 403. 

(2) 15 B. 155: 18 I. A. 6. 

f 3) 23 A. 137; 27 I. A. 108; 5 C. \V. N. I; 2 Bom. 
L. 'k. 967; 10 M. L. J. 279. 

(4) 9 Ind. Cas. 1019; 115 P. L. R. 1911; 41 P. U. 
1911: 179 P. W. R. 1911. 

(6) 16 Ind. Cas. 169: 36 B. 536; 14 Bom. L. R. 660. 

(6) 17 Cas. 637; 14 Bom. L. R. 916; 37 B. 

60 . 
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as decrees. With much respect, I am of opinion 
that a two fold error underlies these decisions 

(1) that such adjudications are conclusive and 

(2) that the Court is bound to give formal 
expression to such adjudications. That 
interpretation leads to the mischief condemn¬ 
ed by the Privy Council lu MfiJinroja yioheshur 
Singh V. The Bengal Goiernment (7). I quote 
the passage:— We are not aware of any 
Law or Regulation prevailing in India 
which renders it imperative upon the suitor 
to appeal from every interlocutory order 
by which he may conceive himself aggrieved, 
under the penalty, if he does not so do, of 
forfeiting for ever the benefit of the con¬ 
sideration of the Appellate Court. Xo 
authority or precedent has Ireen cited in 
support of such a proposition, and we cannot 
conceive that anything would be more de¬ 
trimental to the expeditious administration 
of justice than the establishment of a rule 
which would impose upon the suitor the ne¬ 
cessity of so appealing, whereby on the one 
hand he might be haras.sed with endless ex¬ 
pense and delay, and on the other inflict upon 
his opponent similar calamities.” 

In the present case, it is contended that 
the plaintiff’s claim and the defendant’s set- 
off are practically two cross-suits and that 
plaintiff 8 suit having been decided, he is 
entitled to have a decree passed on his 
claim. But the very words of Order VIII 
rule 6 (2), that the set-off ‘shall have the 
same effect as a plaint in a cross-suit* show 
that it is not in fact a cross-suit. The suit 
is one embracing both the claim and the 
set-off and the same role enjoins that the 
judgment shall be on the claim and set-off. 
Again Order SX, rule 19, requires the decree 
to state what is due to each party and to 
be for the recovery of the difference. It is 
clear, therefore, that the decision of plaintiff’s 
claim is not a decision of the suit and, there¬ 
fore, no decr ee can be passed. 

The decision appealed is, therefore, not a 
decree nor does it profess to be a decree. 
The appeal is further incompetent as it does 
not comply with the provisions of Order 

XLT, rulel. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 

^ W. R. (P. C.) 45; 19 Eng. 
Rep. 816. ^ 


CALCUTTA HIGH COURT. 
Second Civa Appeal No. 2485 of 1910 

May 1. 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 

GUNENDRA NATH CHOWDHURY- 
Dekendant—Appellant 


RAJEXDRA KUMAR SINGH-Plaintipf 

—Respondent. 

Appcnl-Bcngol Tcnnncj Act (VIII 0 ) 1885), 52, 

109, (3)—Sfcowj appeal~Qne><iion whether 

execs, land liable to rent-Contract by landlord not to 
mtasurc land or enhance rent—Right to additional rent 
for excess land added to tenure by alluvion—Landlord 
and tenant—Alluvion—Regulation XI of lH2o 

S • *1 . ^ 


>Miero the qaestiori is not merely what amount of 
rent shoulJ bo aottled for tho excess land in the 

tenant s possession, but also whether the excess land 

IS liable to rent or not, a second appeal is not barred 

under section 109 sub-section (3) of tho Bon.-al Ten- 
ancy Act. ® 

Where there is a eontract hetn-een a landlord 
and a tenant to tho effect that the rent of tho per- 
nianent sub-tenuro shall never bo liable to be reduced 
or increased, and tho landlord shall have no right to 
measure the lands or enhance tho rental of tho taluk 
on any account, the landlord is not entitled to any 
additional rent for tho excess land added to the 
original area of the tenancy by alluvial action. 

Appeal from the decree of the Special 
Judge of Backergunge, dated April 12tb, 
1910, reversing that of the Assistant Settle¬ 
ment Officer of Backergunge. dated December 
22Dd, 1909. 


Babus Dwarka Nath Chalravarti, Sarat 

Chandra Boy Chfywdhury and Qohinda Chandra 
Chakravarti, for the Appellants. 

Babu H'lrendra Narain Mitra and Rir- 

bhnshnn for the Respondents. 

I — 1 * iminary objection 

was in this case that no second appeal 

hes ond^Pr the terms of sub-section 3, sec¬ 
tion 109 of the Bengal Tenancy Act. In our 
opinion, this objection cannot be sustained 

the case of 

Firthi Chand Lai Chowdhry v. Sheikh Basarat 
All (Ij, which came before a Full Bench, The 
question involved ia not merely what amount 

of rent should be settled for the excess land 

but also whether the excess land is liable to 
rent or not. In our opinion, upon the authori¬ 
ties, this appeal is competent. 

C. 10 
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On the merits, the controversy between the 
parties depends in the first instnice on the 
construction of the consent decree, dated the 
2nd March 1869, which incorporates two 
petitions of compromise filed by the parties to 
the suit in which the decree was made. The 
clauses on which the defendant mainly re¬ 
lies are to the following effect: “The said 
rent shall never be liable to be reduced or 
increased.” ‘The plaintiff or his representa¬ 
tives shall have no right to measure the 
lauds or enhance the rental of tlio aforesaid 
nim osat taluk on any account.” These two 
clauses in the contents in which they occur 
certainly seem to us sufficient to show that the 
plaintiffs in this suit are not entitled to any 
additional rent for the excess lands to which 
the suit relates. It is argued for the plaintiffs 
that the excess lands are lands added to the 
original area of the tenancy by alluvial 
action and that they have a statutory right 
to have rent assessed from these lands under 
section 52 of the Bengal Tenancy Act. The 
answer to that plea is that we are dealing 
with a permanent mokurari sub-tenure. 
There has never been anything in the law, 
before or after the passing of the Tenancy Act, 
to prevent a proprietor or a permanent 
tenure-holder from granting a sub-lease of a 
permanent and mokurari character in such 
a way as to deprive himself of such a light, 
as that conferred by paragraph 3 of the 
first sub-section of section 4 of the Alluvion 
and Diluvian Regulation of 1825 or sec¬ 
tion 62 of the Bengal Tenancy Act, to ad¬ 
ditional rent for lands added to tlie sub¬ 
tenure by alluvion. In other words, the 
contract embodied in the consent decree is 
a sufficient answer to any claim which the 
plaintiff might otherwise have been able to 
pub forward under either of the sections to 
which we have referred. In support of this 
view, reference may be made to the cases of 
Qopal Loll V. Kumur All {2)-, Hamnidhee v. 
Parbutty Dassee (3); Nunda LA v. Kymuddin 
(4). 

Another objection to the decree in the 
Court below was suggested but somewhat 
faintly that the plaintiffs are entitled to the 
relief claimed as the proprietors of the estate 
in which the sub-tenure is situated. It 

(2) 6 \V. R., Act X Rulings, 85. 

(3) 6 C. 823; 6 0. L. R. 362. 

( 4 ) 9 C. W. N. 886. 


appears that the predecessor-in-ioterest of 
the plaintiffs deliberately conseuted to the 
compromise which was arrived at in 1869 and 
filed a petition which is referred to in the 
decree, lie thus made liiniself a party to 
the decree. But apart from that, no claim 
on the basis suggested was ever put forsvard 
in the Courts below and wo are not aware 
of the circumstances in which the riglits of 
the tenure-holder came to be vested in 
the plaintiffs. On tlio record as in stands, 
it is clear that the plaintiffs cannot 
in the present suit claim any rights beyond 
those possessed by the tenure-holder by 
whom the sub-tenure was created. 

In the view we take, the appeal.must be 
allowed and the suit dismissed with costs iu 
all Courts. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

SaiT No. 324 op 1912. 

November 28, 1912. 

Present'.— Crouch, A J. C. 

J. LENZ AND anotker—Petitioners 

various 

LA.LCHAND REWALRAM and others 

Respondents. 

Arhitralion A''t (fJ of 1S99), s. 4—— 
Written agreement to r \f'r—l))i'>i cmholying 

terms of ajreement not sijnci by both }nrties~~Xot 
toriticn ngrccinent—A^<ent of each party need not be 
on same paper—Entry of agree r.ent inj broker without 
signature of parties—Ofii:c dlrira (oZ/i-c term). 

A (locumont embodying tlio terms of an .agroemont 
to refer to arbitration, wliicli i.s not signori by or on 
behalf of both parties, does not eomo within tho pnr- 
view of a submis.sion as deliued in section 4 of tho 
Indian Arbitration Act. 

There is an essential difference between a written 
agroomeut .-ind a document wbicli merely embodies 
the terms of an agreement. Such document may bo 
evidence of the agreoinont, but is not the agreement 
itself. If one party only attaches his signaturo, then 
it is a document embodying the terms of an agreement 
to which ouo party has expressed his assent in writ¬ 
ing, but it is not a written agroemont in writing unless 
tho’assent of both parties has been so exprjjssod. 

Ex parte Munro, In re Lewis. (1872) 45 L. J. Q. 
B. 81(3- I Q. B-D. 724; 35 L. T. 857; 24 W. 11. 1017 
and Gaerlcon Tinplate Company {Limited) v. Hughes, 
60 L. J. Q B. 65 L. T. 118, referred to. 

Tt is not, however, nocossary that tho assent of each 
party shall bo written on the same piece of paper. It 
is sufficient if each party sign a separate document, 
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provided that each contains the complete terms of tho 
agreement. 

Aitkcn y. Batchelor, 02 L. J. Q. B. 193; o R. 218: 68 
L. T. 530, referred to. 

An entry hv a broker in tho Sioond’ of each con¬ 
tracting party embodying the terms of tlie contract 
signed by tho broker is nothing more than a written 
intimation by tlio broker to eacli party that a contract 
has been effected. 

The words ‘ortice dharn' ('offico terms’) do not con¬ 
stitute a written agreement to submit differences to 
arbitration. They are merely symbols to denote that 
such an agreement had been made, and tlie use of such 
symbols does not justify tho Court in accepting oral 
evidence of the agreement. 

Messrs, llassaiam and A. M. Shah, for the 
Petitioners. 

i>Ir. liapchand Bilarain, for Respondents 
Nos. 1 and 2. 

Mr. Bipchami Ghandunial, for Respondent 
No. 3. 

Air. Wadhutnal OodhivaTti, for Respondents 
Nos. 4 to 7. 

JUDGMENT.—This is an application by 
the arbitrators to file an award. It is object¬ 
ed, inter alia, that there was no “submission” 
within the meaning of section 4 of the Indian 
Arbitration Act, and that consequently the 
arbitrators had no jurisdiction. 

The admitted facts are that j\Iessrs. 
Chanduraal Hotchand agreed to purchase a 
quantity of sugar from Messrs. Gansham- 
das batraradas under three several contracts. 
The contracts were effected in the ordinary 
way through brokers, and in each case an 
entry was made by the broker in the “noond” 
of each contracting party. 

The following entry, Exhibit A, was made 

in English in the noond of Chandumal 
Hotchand. 

“You purchased—Seth Ganduraal Satram- 
das sold 25 tons, 250 bags, 5C0 cwts., white 
Java sugar—January or February shipment 

Each lot Ri, 12 per cwt.—office terms_ 

Duty current on sellers—difference more or 
less on buyers—per broker Ludhumal.” 

The other two entries in the noond of 
Chandumal Hotchand are in vernacular, and 
are in practically the same terms, the 
expression office terms” being represented 
by “office dhara'\ Exhibit B ends:—“Sold by 
Bhai Satramdas Ghandumal and purchased 
by yon through Tursio Puj Ratanchand.” 
Exhibit 0 ends:—“Purchased by you, sold 
by Satramdas Ghandumal through the broker 


Tursio and Ramdas; brokerage, therefore, will 
be taken by Tursidas.” 

The entries in the tioond of Chandumal 
Satramdas are similar, except that in two 
of the entries the ^ very important words 

office dhara, ’ or office terms,” do not 
appear. 

On the 17Dh June 1912, Chandumal 
Hotchand executed a reference to Messrs. 
I'jllinger ar.d Benz, llie following paragraphs 
in Die reference are important:_ 

^ And whereas the agreements state on 
office dhara: and whereas all offices at 
Karachi, selling sugar, have a clause in 
their agreements tliat differences arising 
between the parties shall be referred to the 
arbitration of two European merchants of 
Karachi. 

“And whereas differences within the 
meaning of the said provisions have arisen 
and are still subsisting between the said 
parties regarding the failure of the said 
firm of Ghandumal Satramdas to tender 
and to deliver to Afessrs. Chanduraal 
Hotchand the aforesaid quantity of sugar 
within the contracted time and to pay to 
Ale.ssrs. ^ (chandumal Hotchand the losses, 
commission, interest and expenses claimed 
by them for the purchase of the sugar. 

And whereas the said firm of Messrs. 
Ghandumal Satramdas have failed, after due 
notice of seven days having been given (o 
them, to appoint their arbitrator, whereas 
Messrs. Chandumal Hotchand have appointed 
their arbitrator Air. J, Benz, now we the 
said Chandamal Hotchand do hereby under 
t e provisions of the said agreements appoint 
Mr. J. Ellinger to act on behalf of the said 
arm of Ghandumal Satramdas and refer 
the matters under difference to the award of 
Air. J. Lenz, merchant, Mr. J. Ellinger, 
merchant, both of Karachi.” 

The arbitrators undertook tho reference 
and published their award, ordering Ghandn- 
mal Satramdas to pay to Chandumal 
Hotchand Rs. 1,877-5 0, with interest, and 
all costs of the arbitration.” 

Air. Rupchand, on behalf of Chandumal 
Hotchand, contends that the “submission” 
was contained in the three several entries 
made in the noond of his clients by the 
brokers, as agents for Satramdas Ghandnmal. 

Now submission*’ is defined in section 4 
of the Indian Arbitration Act as “a written 
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agreement to sabrait present or future 
differences to arbitration” and the question 
raised is whether these entries are written 
agreements within this section. 

An agreement is an act in the law whereby 
two or more persons declare their consent 
as to any act or thing to be done or forborne 
by some or one of those persons for the use 
of the others or other of them (Pollock on 
Contracts, page 2). And a written agree* 
ment is an instrument whereby this act is 
performed through the process of w’riting. 
There is an essential difference between a 
written agreement, and a document which 
merely embodies the terms of an agreement. 
Such document may be evidence of the 
agreement, but is not the agreement itself; 
unless it be also the instrument whereby the 
assent of each party has been expressed. If 
one party only attach his signature, then 
it is a document embodying the terms of 
an agreement to which one party has 
expressed his assent in writing, but it is 
not a written agreement in writing unless 
the assent of both parties has been so 
expressed. 

The leading case on the point is Ex parte 
MunrOf In re Lewis (1). In that case, the 
question at issue was whether there had been 
an agreement in writing respecting the 
amount of costa to be charged by a Solicitor 
within section 4 of the Attorneys and 
Solicitors Act, 1870. In giving judgment, 
Lord Coleridge, Chief Justice, stated it as 
his opinion that the 4th section intended 
that the agreement must be an agreement in 
writing by both parties, that in, both parties 
must state in writing what is the agreement 
they have come to. The object of the Act 
was to prevent parties contradicting each 
other as to what was agreed and understood, 
by requiring that the terms agreed to should 
be ascertained in a writing, to which tlie 
signatures of both parties should be attached. 
This case was approved and followed in 
Gaerleon Tinplate Oompany (Litnited) v. 
liughes (2), a case in which the precise 
question now before me for decision 
was considered. Willes, J., held tliat there 
was no written agreement to submit present 
or future differences to arbitration within 

(1) (1876) 45 L. J. Q. B. 816; 1 Q. B. D. 721; 35 
L. T. 857; 24 W. R. 1017. 

(2) (1891) 60 L. J. Q. B.640; 65 L. T. 118. 


section 27 of the Arbitration Act, 1899, 
unless there were an agreement in writing 
by both parties; botli partie.s mast sign 
their names to it. it is not, however, neces¬ 
sary that the assent of each party shall be 
written on the same piece of paper. It is 
sufficient if each party sign a separate docu¬ 
ment, provided that each contain the com¬ 
plete terms of the agreement. Thus, in 
Aitl{en v. Batchelor (.‘0, there was held to be 
a good submission wliere Counsel on each 
side had signed an endorsement on his own 
brief containing the full terms of the agree¬ 
ment. 

Some doubt as to the general application 
of the rule laid dow!) in Ex parie Mnnro (1) 
was expressed iri Baker v. Yor\shire Fire and 
Life Assurance Oompany (4). In that case, 
plaintiff sued on a policy of Fire Assurance, 
wliereupon the defendants took out a sum¬ 
mons to stay proceedings under the Arbitra¬ 
tion Act. Plaintiff contended tlmt, as lie liad 
not signed the Policy, lie was not bound by 
the submission contained in it. It was held 
that plaintiff could not disaffirm a part of a 
written contract on whicli he wa.s suing, 
and that even if the contention that the 
submission was not binding within the Act 
until plaintiff had signed it were good, the 
Court would meet it by staying the action 
until plaintiff had signed. In a later case, 
unreported, but cited in Halsbiiry’s Laws of 
England, Volume I. page 441, it was held 
that the signature of botli parties or their 
agent was necessary, and this is the view 
of the law adopted by the writer of the 
article on Arbitration in the work referred 
to. 

We cannot, therefore, under the circum¬ 
stances, treat Exhibits A, B and C by them¬ 
selves as submissions; for admittedly, they, 
are not signed by or on behalf of both parties 
and if we turn to the relative documents in 
the hands of the other party, we find that 
in two of them the words “office dhara" are 
absent, and there is nothing in them which 
can even, by implication, be regarded as a 
submission. The parties, therefore, were 
not ad idem and there was no complete agree- 

(3) (1893) 62 L. J. Q. B. 193; 5 R. 218; 68 L. T. 
630. 

(4) (1892) 1 Q. B. 141; 65 L. T. 161; Cl L. J. Q. B. 
838. 
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ment and the award must be bad at any rate 
as regards two of the contracts. 

But Exhibits A, B and C are not agree¬ 
ments, and do not purport to be agreements- 
nor do they purport to be signed on behalf of 
Ghanduraal Satraradas. Mr. Hupchaod con¬ 
tends, on the authority of certain passages 
in the judgment of Gaerleon Tinplate Company 
V. Hughes (2), that bought and sold 
notes may constitute a written agree¬ 
ment to refer within the Arbitration Act. 
But a perusal of the whole report will make 
it clear that both learned Judges were careful 
to avoid committing themselves to any ad¬ 
mission that bought and sold notes constitut¬ 
ed the agreement of the parties. Denman, J., 
says—"in my judgment, there can be no 
written agreement unless in writing signed 
by the parties as their agreement^'" and Willes 
J., speaks of each note as a memorandum. 
The history of bought and sold notes is well 
known, and is to be found fully recorded in 
the last edition of the Encyclopa?.lia Britan- 
nica. On the Statute of Frauds coming into 
operation, every London broker kept a con¬ 
tract book in his office in which he entered 
up every contract effected by him and attach¬ 
ed his signature as agent for both parties. This 
entry was deliberately made to constitute 
a memorandum of the contract in writing 
signed by an agent of the parties within the 
Statute of Frauds. A copy of this entry was 
sent to each party. In 1884, in consequence 
of certain alterations in the Law, brokers 
ceased to make these statutory memoranda in 
contract books kept by themselves, but the 
practice of sending bDugbt and sold notes, 
which are recognised as memoranda of the 
contract under the Statute of Frauds, still 
obtains. 

In my opinion. Exhibit A is nothing more, 
and purports to be nothing more, than 
written intimation by the broker to the 
purchaser that a contract has been effected. 

It is intended to be written evidence of the 
fact that a contract has been made. Bub it 
is not an agreement. It is not signed as such; 
it is not the act by which the parties express 
their consent to be bound. It is nothing 
more than a subsequent memorandum signed 
by a broker as such, and not as agent. 

Nor am I prepared to hold that the words 
“office dAura” can constitute a written 
agreement to submit differences to arbitra- 


Lon. They are not such an agreement; they 
are, at the most, merely symbols to denote 
that such an agreement had been made, 
lo hold that the use of such symbols justifies 
the Court in accepting oral evidence of the 
agreement, would be to defeat the object of 
the Legislature. The indents of the various 
European offices differ in a great many 
respects, and it vyould be practically impos¬ 
sible to ascertain with any accuracy what 

the precise terms of the contract were 
intended to be. 

The application is rejected. Chandamal 

Hotchand mast bear all costs of the proceed- 
ings. 

Application rejected. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 811 of 1911. 

May 21, 1913. 

Prefer./:-Mr. Justice Shah Din and 
Mr. Justice Agnew, 

GURDIT SINGH and anohter—Plaintiffs 

— Appellants 

versus 

Musammat PARMBSHRI and others— 
n - I r, —Respondents. 

Civil Procedure Code (Ad V of 190H)—Pleadings- 
^ men men of plaint—-Suit for possession by revets 
siONer.f against leidoxc and dau^ghter-Suii dismissed, as 

P>'eniature in presence of widow-Plaintijg asking for 

declaration against daughters—Amendment alloiced. 

C., a nephew of one R., deceased, sued R.’s dangh- 
rs hjs alle<?e(l widow for possession of the 

property left by the deceased. In his replication, the 
plaintiff statedfthat if the alleged widow was proved to 
have been lawfully married to the deceased, he would 

be entitled to a declaration that he had a right to 

succeed after her death in preference to the daughters, 
e ower Court, deciding in favour of tho widow on 
10 question of legality of her marriage, dismissed 
tne suit as premature: 

Held, 

(0 that the decree mnet be set aside and tho case 
sent back for fresh decision; 

(»i) that the suit for possession was, no doubt, pre¬ 
mature, but, in tho interests of justice, it was 
eminently desirable, since the parties had 
adduced whatever evidence they wanted to 
produce as regards the respective rights of 
the plaintiffs, the daughters of the deceased; 
that the lower Court should have given its 
decision one way or the other on those rights 
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by asking the plaintifT, if necessary, to ainontl 
liis plaint; 

(in) that the Court shouUl allow the plaintiff to 
amend his plaint by inserting therein a 
prayer for a declaration of lus right of 
succession after the death of tlio widow. 

First appeal from the decree of the 
District Judge, Ferozepur, dated the ICth 
March 1911, diamissiog plaintiffs’ suit. 

Mr. Vestonji Dudabhaiy for the Appellants. 

The Hon’ble Mr. Shadi Lai, R. B., for the 
Respondents. 

JUDGMENT.—The pedigree-table which 
is given in the judgment of tlie lower Court 
shows the relationship of the parties. The 
plaintiffs, who are the nephews of one Ram 
Bhaj Mai, deceased, a Khatri of Mnuza 
Dhandian, Tahsil Zira, District Ferozepur, 
brought the present suit against the throe 
daughters of Ram Bhaj Mai and his alleged 
widow, Musammat Gujri, for possession of 
his property, moveable and immoveable, 
alleging that they, as uopbows of the 
deceased, were entitled to succeed to the 
property left by him in preference to his 
daughters, and that Musamiaat Gujri, not 
being the widow of the deceased, had n? 
right to take possession of the said property, 
in the last paragraph of the plaint, the plaint¬ 
iffs prayed for any other relief to which they 
might be entitled. In their written state¬ 
ment, the defendants pleaded that in matters 
of inheritance they were governed by Hindu 
Law and not by custom; that under the 
Hindu Law, the plaintiffs bad no right of 
succession to the property in dispute as 
against the daughters of the deceased; 
and that in any case, the plaintiffs could not 
sue for possession in tho presence of 
Musammat Gujri, who was entitled to retain 
possession of the deceased’s property for 
her life by reason of her being his widow. 
In their replication, the plaintiffs stated that 
if Musammat Gujri is held to be the widow 
of the deceased, they were entitled to a declara¬ 
tion that they would have a right to succeed 
to the property in dispute after her death in 
preference to the daughters of the deceased. 
In reference to this part of the replication, 
the defendant’s Pleader stated that on the 
plaint as it stood, a declaratory decree could 
not be given to the plaintiffs because no 
amendment of the plaiut had been asked for. 

The District Judge framed 10 issues 
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which arose out of the pleadings of the 
patties, tlie lOtli issue being in the following 
terms:—‘If Gujri is found to be 

the lawl’ul widow of Rini Bhaj Mai, and if 
the plaintiffs are fomul to ho tlio nest heirs 
of the deceased afier tho death of tho 
widow, can plaintiffs obtain a doclaration of 
their right iii tlio property on tho plaint as 
framed oi with snch aruGnilinent as the 
Court may direct.” Tho parties went to 
trial on the i.^sues drawn liy the District 
Judge and adduced all the available evidence 
on the mattei's in dispute hotwoon them 
with special reference to the second and 
third issues. These issues were: — 

No. 2. Is tho family of Ram Bhaj Mai 
nob bound by Hindn Law? If not, by what 
law of succession is it h)auil, and what are 
the provisions of that law with respect to 
the position of the daughters and wid>w? 

No. 3. Was Mnsammat Gujri not the 
lawfully married wife of Ham Bhaj Mai? 

The District Judge heard ai'giuiients on 
both those issues, hut ho recorded no findirig 
on issue No 2, bocause in liis opinion, 
in vievv of his finding on issue N). 3, the 
doterrainatioii of issue No. 2 was unnecessary. 
On issue No. 3, he held that J/u*-uamut .Gujri 
had been the lawfully married wife of Ram 
Bhaj Mai, and that after his death, she was 
entitled, as his widow, to remain in posses¬ 
sion of ids property for hor life, the 
plaintiffs and tho deceased not having been 
members of aj)intllindu family. The suit 
of the plaintiffs was accordingly dismissed 
as premature. 

The plaintiffs havo appealed to this Court, 
and on their behalf the finding of the lower 
Court that Mmamnuit Gujri is the widow 
of Ram Bhaj Mai and is entitled as such to 
a life-interest in his estate is accepted as 
correct; bub it is urged that the lower Court 
.should havo adjudicated upon issue No. 10 
and should havo granted tho plaintiffs a 
declaration to the effect that they are 
entitled to succeed to the deceased’s property 
after Gujri’s death in preference 

to his daughters. The appeal has been 
filed on a Court-fee stamp of Rs. 10 
and we overrule the preliminary objection 
urged by Mr. Shadi Lai that this Court-fee 
is insutfioient. The relief asked for the 
plaintiffs in appeal is covered by Article 17, 
clause 6, of the second Schedule to the Court 
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Fees Ac^, and a Court-fee of Ra. 10 
is the proper fee which tlie plaintiffs had to 
pay on their memorandum of appeal. 

On the merits of the appeal, we have no 
lusitation in holding that the lower Court 
acted improperly in not taking up and ad¬ 
judicating upon issue No. 10. The evidence, 
which was adduced by the parties with re¬ 
ference to issue No. 2, was, as the lower 
Court observes in its judgment, quite suffi. 
cient to enable it to record a finding as to 
whether the plaintiffs had or had not a right 
to succeed to the property of Ram Bhaj Mai, 
deceased, in preference to his daughters after 
the death of his widow, Musammat Gujri; 
and in order to prevent further litigation 
between the parties, if for no other reason, 
the^ lower Court should have given the 
plaintiff, an opportunity of araendirjg their 
plaint by asking fora declaration of their 
right of suGcesaion in the property iu dis¬ 
pute after the death of the widow as against 
Ins daughters. The suit for po.s8essiou 
wa.'^, no doubt, premature as the widow of 
the deceased was still alive; but in the in¬ 
terests of justice, it waseminently desirable 
since the parties had adduced whatever 
evidence they wanted to produce on the 
second issue as regards the respective rights of 
tlie plaintiff.H aud the daughters of the deceas¬ 
ed, that the lower Court should' have given 
Its decision one way or the other ou that 
issue by asking the plaintiffs, if necessary 
to amend their plaint. The present Code 
of Civil Procedure gives a Court ample 
power to allow an amendment of the 
pleadings in order that the matters in 
dispute between the parties should he 
effectually adjudicated upon, and this is 
precisely one of those cases in which that 

power could be exercised with great ad¬ 
vantage. 

We accept this appeal and, setting aside 
the decree of the lower Court, send the ca.S9 
back for a fresh decision with referenoe to 
the second issue. The Court will allow the 
plaintiffs to amend their plaint by iusertiro- 
therein a prajer for a declaration of their 
rights of succession in the property of the 
deceased after the death of Musa.nmni Gujri 
The finding of the lower Court that Musami 
mat Gujri is the widow of the deceased 
stands uncontested, and it is conceded that 
the lower Court’s decision that she is entitled 
to hold possession of the property for her 


life is correct. The finding of the lower 
Court on this point will rema in undisturb¬ 
ed. In the circumstances, we think that the 
parties should bear their own costs in this 
Court and we direct accordingly. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3244 of 1911. 

April 2, 1913. 

Present: —-Mr. Justice Chapman and 
Mr. Justice MuUick. 

KRISHNA CHANDRA JOGATI— 
Defendant—Appellant 
versus 

ABHIRAM NAIK— Plaintiff— 

Respondent, 

lyindlordand tenant—Agricultural fcHa«ry—Kaba- 
hat execution of, h,j tenant and acceptance of, hj land¬ 
lord—Sufficient to prove tenancy—Evidence of tenancy. 

. purposes of an aj^ricultural tenancy, it is sutfi* 

cient for the person who claims to bo the tenant to 
prove that ho executed a kahuliat ami that the kabuliai 
was accepted by the landlord. 

Appeal from the decree of the Special 

Judge of Cuttack, dated August 28tli. 1911, 

affirming that of the Revenue Officer of 

Kendraparrah, dated April 20th, 1911. 

Baba Satish Chandra Bose, for the Appel¬ 
lant. 

Babu Narendra Chandra Bose, for the Re¬ 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit for correction of an entry in the Re¬ 
cord of Rights. The defendant’s name had 
been entered in the record as a tenant iu 
possession of the land. The plaintiff sued 
tor correction of that entry assertingr that he 
should have been recorded as the tenant. 

he snit has been decread by the lower 
Courts and the defendant appeals. 

The learned District Judge based his 
decision upon a finding that the kahuliat, 
npou^ which the plaintiff rested his case, was 
genuine aud that the plaintiff had been in 
possession under that kahuliat and for a long 
period prior thereto. The decision has been 
assailed upon the ground that the kahuliat 
by itself is not a lease and does not confer 
any right upon the person who executed it. 

It is not necessary iu this case to consider 
whether the kahuliat is a lease within the 
terms of ihe Transfer of Property Act, for 
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the tenancy being admittedly an agricaltural 
tenancy, section 107 of the Tiansfer of 
Property Act does not apply. There can be 
no doubt that for the purposes of an agri¬ 
cultural tenancy, it is sufficient if the person 
who claims to be the tenant proves that he 
executed a kahuliat and that the hahuliat was 
accepted by the landlord. Now the plaintilt’.s 
evidence about the kahulirt was that he had 
previously been in possession of the laud on 
a produce rent and that the person who, 
both sides admit, was the manager of the 
Estate and was empowered to settle lands 
with tenant told him that he must execute 
a kahuliat on a cash rent. He accordingly 
agreed to execute such a kahuliat. He did 
execute it and handed it into the office of the 
estate. Now that story, if believed, was quite 
sufficient to establish the plaintiff’s right, lb 
is true that there is no express finding by the 
learned District Judge in regard to the 
acceptance of the kaluUot. Both the Courts 
below have dealt with the matter as if the 
decision depended upon whether the kahuliat 
tendered by the plaintiff or the dakhaluama 
relied on by the defendant was genuine. But 
we think that in treating the case in that 
way, the Courts meant to decide which story 
was true, each story being taken as a whole, 
namely, whether the plaintiff’s story was true 
or the defendant’s, the teat in each case being 
the genuineness of the document produced. 
Reading the judgment in that way, we are 
satisfied that the learned District Judge 
meant to say that he believed the plaintiff’s 
story. That story, if believed, was enough to 
establish the plaintiff’s claim. 

We are, therefore, of opinion that there is 
no sufficient reason to interfere. The appeal 
is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGTI COURT. 
SncDNi) Civil Appp.vl No. 503 op 1911. 

April 10, 1913. 

Freseut: —Mr. Juslice N. Chafterjea and 
Mr. Justice Walmslev. 

RAKHAL CHANDRA GHO.SII 
]\IOZUMDAR AND OTunas — Dpfe.ndants— 

Appki.lan'ts 


versus 


ASHUTOSH GHOSH and ornEKS— 

Pda INTI FIS—Re.'^po-vDfn'ts. 

‘"^ixonil (ipi'C'd — Ord'')' di^mis'inq harred hy 

tclwlli -r dcrrca—lA -rt Cii )l Procedure 
Cole I’o/‘ss. 2, \0\) -LiuiUntion Act (IX. 
<■{ IPOS*, .S'. (.'TV.-:.,-'’—IJcjiui li lo uiiscnlci. 

lafiQ}i by Ph'<idi’r(>f iicriod nf liinU.ilinii, '.ihcthcr snffi. 
<icnt causc—'Snjjkicnt cau'ie" i<> he Itbcratly cj/t- 

An Ollier disiai.ssiiig an appeal as Iiaving been filed 
beyond time is a decree witliin r!ie nn-.ining of sec¬ 
tion 2 of tlie Civil Proeodiiro Code, passed in appeal 
from wliieli a second ap|>eal is alioued nnclor soctioa 
100 . 


(bivga Du$s v. li'iinjui/ Dej, 12 C. 30, referred to. 

The eJkpression “siillicient eaiise’’ in section 5 of 
tlio Limitation Act, IPOS, sliould bn libeially con¬ 
strued .so as to advanco sub.stanti.il jirstieo when 
no nogligeiico nor inaction nor want of bona fides ia 
imputable to tbo appellant. 

Ill n: Menclicstcr Economic liHihlinij Socicfi/, 2-t Ch. 
D. 488 at p. 503; 53 L. J. Ch. 115; 40 L. T. 793; 32 W. 
R. 325, referred to. 

A bonn jhle mi-tako committed iiy a I’leader in cal¬ 
culating tho period of limitation, in con«e(picnco of 
which an appeal is filed one of lime, may constitute .a 
SLitlicient cause within t lie meaning of section .5 of 
tho Limitation Act. ^VIlcthel• tho miscalculation of 
tho period of limitation by a PI’Uiler ilocs constituto 
a sudiciont cause in any jiarticular case, must bo 
docitlnd by the Court baving legard to ail tho facts 
and circumstances of tlio case. 

Bishen Dn* Tewari v, Xnndnn Perxhud Duhey^ 13 0. 
\V. N 25 an<l Sunday Kocr v. L(da Raylmnath, 13 Ind. 
Cas. 077, relied upon. 


Appeal from the decree of tlie District 
Judge of 24-PerganDahs, dated January 13th, 
1911, rejecting an appeal from the decree of 
the Second Munsif of Baraset, dated Septem¬ 
ber 20th, 1910, 

Babu Manmotha Anf/t Mukherjee, for the 
Appellants. 

Baba iShiha Prosonna Bhattacharyya^ for 
tho Respondents. 


JUDGMENT,—This is an appeal against 
an order of the District Judge of 
24-Pcrganiiahs, rejecting an appeal on the 
ground that it was filed out of time. A 
preliminary objection baa been taken on 
behalf of the respondents that no appeal lies 
against such an order, Tho decision of this 
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quesHon depends upon whether an order 
dismissing an appeal as having been filed 
beyond Hrne is a decree passed in appeal 
from which a second appeal is allowed under 
section 100 of the Code. We are of opinion 
tiiat it is such a decree within the meaning 
of section 2 of the Code. It was held by 
Wilson and Beverley, *1J., in tlie case of Giingj 
Dass Dey v. Ramjoy Dey (1), that, reading 
the defiiiiiion of a decree under section 2, 
whicli includes an order rejecting a plaint, 
with section 582, an order rejecting or 
dismissing an appeal is a decree of the 
Appellate Court under the terms of the 
defitjition. However that may be, the 
order passed by the lower Appellate Court 
confirtned the decree of the Court, of first 
instance an<l thereby conclusively determined 
the rights of the parties with regard to the 
matters in outroversy in the suit. Had the 
appeal been admitted and tlien dismissed on 
a preliminary objection raised at the hearing 
that tlie appeal was filed out of time, there 
could be no question that tlie order dis¬ 
missing the appeal, though on a preliminary 
point, would be a decree and we do not 
see why an order dismissing an appeal 
before it is admitted should not be 
considered a decree. In either case, the 
decree of the Court of first instance is 
confirmed and the rights of the parties with 
regard to the matters in controversy in the 
suit are finally determined by the order 
dismissing the appeal. We are accordingly 
of opinion that a second appeal lies. 

The next question is whether a mis- 
calculation of the period of limitation by a 
Pleader, in consequence of which an appeal is 
filed after the expiry of the period of limi¬ 
tation, may constitute “sufficient cause” within 
the meaning of section 5 of the Limitation 
Act f- r admitting the appeal filed out of 
time. The learned Judge was of opinion, 
having regard to the authorities referred to 
by him, that a miscalculation by a Pleader 
is not a sufficient cause within the meaning 
of section 5. The learned Judge referred to 
tie case of Gopaul Chunder Lihiry y, 
Solomon (21, and the same case on appeal 
reported as Gopal Ohunder Lahiri v. Solomon 
(3). The facts of that case, however, are 

(1) 12 C 30. 

(2) 11 C. 767. 

(3) 13 C. 62. 


different. There, in a suit, the Counsel for 
the defendant accepted the statement made 
by the Counsel for the plaintiff in respect 
to the contents of a conveyance (the Counsel 
for the defendant not having read it) that 
under it the plaintiff in that suit was entitled 
to the whole of the property and a decree 
was accordingly made in favour of the 
plaintiff on the 5th February 1885 and 
tlie decree was signed on the 25tb February. 
Subsequently, a suit was instituted by the 
defendant to set aside the conveyance on 
the ground of fraud and, in the course of 
that suit, on the 30th March 1885, it was 
discovered by the Counsel for the defendant 
that the title to a portion of the property 
was in the defendant under the conveyance 
and thereupon an application for review 
of the judgment in the first suit was 
filed out of time and it was held by the 
first Court that there was “sufficient cause” 
for not presenting the application for review 
within the period prescribed. The Court of 
Appeal pointed out that if this were to be 
deemed a sufficient excuse for the appli¬ 
cation not being made in due time, it would 
be an equally good excuse for delaying the 
application for a year or any longer time 
whenever the learned Counsel might happen 
to read its contents. 

The question whether a bcna fide mistake 
on the part of a Pleader in calculating the 
period of limitation for preferring an 
appeal can constitute “sufficient cause” within 
the meaning of section 5 of the Limitation 
Act has been considered in two recent 
decisions of this Court. In the case of 
Bishen Dut Tewari v. Nnndan Pershad Duhay 
(4), there was a miscalculation by the Pleader 
for the appellant as regards the period 
within which the appeal was to be filed, 
and npon an application for the admission 
of the appeal which was filed out of tiino 
by two days, an order was made admitting 
the appeal. At the hearing of the appeal, 
an objection was raised that the appeal 
was barred by limitation and the case of 
Qop'd Ohunder Lahiry v. Soloman (3) and 
certain other cases were cited, but the 
learned Judges, under the circumstances of 
that case, came to the conolasion that the 
order admitting the appeal shoald not be 


( 4 ) 12 0. W, N. 26. 
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discharged. It ie true that importance was 
attached to the fact that an order (though 
ex parte) had already beeu made admitting 
the appeal and to the delay in raising the 
question of limitation after costs had been 
incurred; but Mr. Justice WoodrofFe consi¬ 
dered the question of bona fide mistake of 
the Pleader in calculating tlie period of 
limitation and held that each case must be 
decided upon its own facts. In another 
recent decision of this Court in i<undar Koer 
V. Lain Jtoghnnath Sakai (5), decided 

by Mukerjee and Carnduff, JJ , the 
learned Judges considered this question and 
after referring to the authorities on the 
point, came to the conclusion that they were 
not prepared to lay down as au inflexible 
rule of law that in no case can the 
circumstance that a litigant has under the 
erroneous advice of Counsel or Pleader pre¬ 
sented an appeal out of time be deemed a 
sufficient cause within the meaning of section 
5 of the Limitation Act and that the true 
rule is whether under the special circum¬ 
stances of each case the appellant acted under 
an honest, though mistaken, belief formed 
with due care and attention or there 
was any negligence or inaction or want 
of bona fides on the part of the appellant. 

There are authorities in which a contrary 
view has been taken, specially in some 
English cases. In the last case of In re Cohs 
and liavenshear (6^, however, the learned 
Judges felt themselves bound by the current 
of decisions in that Court but two of the 
learned Judges observed that, if the matter 
were free from authority, they would have 
approved of a rule different from that 
which they laid down. No doubt, as pointed 
out by James, L. J., in International Financial 
Society v. City of Moscow Oas Co. (7), 
the limitation of the time to appeal is 
a right given to the person in whose 
favour a Judge has decided and that time 
should not be enlarged except under very 
special circumstances. Section 5 of the 
Limitation Act gives the Court power to 
admit an appeal, if the Court is satisfied 
that there was sufficient cause for not 

(5) 12 Ind. Cas 677. 

(6) (1907) 1 K. B. 1; 5 S. E. C. (n s.) 104; 70 L. J. 
K. B. 27; 95 L. T. 750; 23 T. L. R. 32; 51 S. J. 45. 

(7) (18871 7 Ch. D. 241; 47 L. J. Ch. 258; 37 L. T. 
736; 26 W. B. 272. 


presenting the appeal within the time 
limited. It is neither nece.seaiy nor desirable 
that any attempt should be made to find 
precisely and exhaustively the meaning of 
the expression 'sufficient cause", which should 
receive a liberal construction so as to advance 
substantial justice when no negligence nor 
inaction nor want of honn. iidcs is imputable 
to the appellant. It was observed by Lord 
Justice Bowen in In re Manchester Economic 
Building Society (8):—“It seems to mo that 
to attempt in any one case to lay down 
a set of iron rails on which the discretion 
of the Court of Appeal was always be 
obliged to run, and to say that the leave 
of the Court would never be granted except 
in certain special circumstances and in a 
defined way, would be very perilous. The 
rules leave the matter at large. Of course, 
it is to bo exercised in the way in which 
judicial power and discretion ought to be 
exercised, upon principles which are well 
understood, but which had better not be defined 
ir. a rase except so far as may be necessary 
for the decision of that case, otherwise 
there is the great danger, as it seems to 
me, of crystallizing into a rigid definition 
that judicial power and discretion which 
tlie Legislature and the Rules of the Court 
have for the beat of all reasons left un¬ 
determined and unfettered." We think that 
a hona file mistake committed by a Pleader 
in calculating tho period of limitation may 
constitute a sufficient cause within the 
meaning of section 5 of the Limitation Act. 
Whetlier the miscalculation of the period 
of limitation by a Pleader does constitute 
a Butfieient cause in any particular case 
must be decided by the Court having regard 
to all the facts and circumstances of that 

case. 

U has been contended on behalf of the 
respondents that the learned Judge of the 
lower Coin I has, as a matter of fact, 
exercised his discretion and has come to 
the conclusion that the appeal should not 
be admitted under the circumstances of 
this particular case. Had that been so, we 
would not have interfered with the judgment 
of the lower Appellate Court, as in fact 
in that case, we would have no power to 

(8) (1883) 24 Ch. D. 488ut p. 503; 53 L. J.Cb. 116; 

b. 'I. 793; 32 W. R. 325. 
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do so. Buf, we think that upon the jadg-- 
ment there can be no doubt, that the learned 
Judge thought that, having regard to the 
authorities, a miscalculation by a Pleader 
could not be a sufEciect cause within the 
meaning of section 5 and that he 
^dno option but to reject the appeal. 
We are of opinion, therefore, that the order 
of the lower Appellate Court should be 
set aside and the case sent back to that 
Court in order that it may consider whether 
having regard to the circumstances of the 
case and the facts staled in the affidavit 
of the Pleader for the appellant, there was 
sufficient cause for admitting the appeal 
out of time. Costs will abide the result, 

-106 xvulo is discbargpcl. 

Apxeal aUoived; Cose remanded. 


BOMBAY HIGH COURT. 

Civil Appeal Ko. 35 of 1912 . 
January 23, 1913. 

Presenk-S.r Basil Scott, Cliief Justice 

AisarB« ‘'1; K? ' 

AtbHABAI —BLilNTIFP—ApfELLiNT 

versus 

ESSAJI TAJBHAI —Dependant _ 

. ,Respondent, 

Arbitratton through Court—StiT>ulnHn» ■ 
sion—Adjustcd account^ not tu he faken into^ r 

of account acknov:Udgcd to have been Znd ClX'") 

ant~No misconduct-Atvard not viiatJ n^ : 

though nustaken admission of docicmlT-Wh 
grotif.d jor setting aside niva7-d ^ 

having been no n.ljustnfents and the „ , ^ 
hed upon by tlio plaintiffs be not tnlr '^hi®tmeiUs re- 
ation by thlm. Durffi. arbiter'' 
tho question arose whether the debt oT 

in evidence by the plaintif! in tSTcco'uM t?,"''."®'' 
appeared, and the signature on which ha,^ ? 

n.itted by the other side in hi7 wrTtten 

The defendant objected but tho nril statement. 

accepted in evidence in ‘ oof of h" “f 

defendant, however, did nof seek the int i- 

the reference} he withdrew from terms ot 

Od the inquiry to go on ^nd itTal " St"’ 

award had been made, that he asked tL "ri”'" . “’® 

interfere and set the award n-.vi«,^^ ^ me Court to 

Held, that the arbitrator’s action*^diV^*f’^^‘ 
misconduct and the award was valid ^ amount to 

Tho honest, though mistaken \a ■ • 

trator of a document in 

for setting aside an award. ^ ground 


Mr. Rnikes, with him Mr. Sirangman, 
Allvocate*General, Messrs Inverarity and 
Mose, for the Appellant 

Mr. Setalvad, (with him Mr. Kanga)^ for 
tho Respondent. 

JUDGMENT. 

Scott, C. J.— This is an appeal from a 
jadgment of Davar, J.,* whereby he set aside 
an award upon motion of the respondent 
on the ground of misconduct on the part 
of the umpire named in an order of reference. 

The reference was made in a suit Bled 
by the appellant against the respondent to 
recover the amounts alleged to be due on 
a mortgage and two deeds of farther charge. 

In the plaint, an adjustment of account, 
dated the 31st of August 1910, was alleg04 
from which it appeared that the snm of 
Rfl. 5,71,770-2-0 was found to be due to the 
plaintiff which sura had been slightly re¬ 
duced by payments made by the defendant 
prior to the date of suit, namely, the 11th of 

October 1910. 

The defendant by his written statement 
pleaded that his signature to the said adjust¬ 
ment was obtained by fraud and that 
accounts should be taken. 

On the 16th of March 1911, a consent 
order was obtained whereby the suit and 
all matters in dispute therein were referred 
to the determination of two arbitrators and 
in the event of their failing to make their 
award to Mr. K. F Modi as umpire. 

The defendant’s oase is that bis Solicitor 
made it an indispensable condition of the 
reference that all alleged adjustments of 
account should be set aside; and that the 
plaintiff’s attorneys agreed to this and it was 
accordingly provided by the consent order as 
follows: — 

And it is further ordered that the said 
arbitrators do proceed on the basis of there 
having been no adjustments, and the adjust¬ 
ments relied upon by the plaintiff in this 
suit ehall not be taken into consideration.” 

It appears from the plaintiff’s affidavit 
of documents, dated the 2nd of December 
1910, that he relied upon two statements 
of account adjusted and signed by the defend¬ 
ant, one of which was the basis of and con¬ 
temporaneous with the earlier of the two deeds 
of further charge and the other was the ad- 

*See Haji Ahnxad Haji Hassam v. Essaji Tapf^Vi 

17 lad. Cas. 696; 14 Bom. L. B. 1007 —-Ft** 
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justment referred to iathe plaint and written 
statement. 

The defendant thus describes the proceed* 
ings before the arbitrators and the initial 
proceedings before the umpire in paragraphs 
12, 13 and 14 of his afHdavit in the motion. 

*'12. The arbitrators appointed by the 
said order of reference took up the reference on 
the 6fch day of April 1911, directed the plaint¬ 
iff to allow me, this deponent, inspection of 
all the entries in his own personal books 
of account relating to the dealings and 
transactions between us and also directed 
him to give me inspection of the books of 
account relating to the plying of said 
steamers on my acount, all which inspection 
the plaintiff had theretofore refused to give 
me because of the said adjustment of dlst 
August 1910 and others before it. Thus 
as directed by the said consent order of 
reference the alleged adjusttnents were set 
aside. The arbitrators further directed tlje 
plaintiff to bring in his accounts. Ac¬ 
cordingly, the plaintiff broughtliu two accounts 
one of which contained all the several 
sums with interest thereon which were 
alleged by him to have been lent and advanced 
to me on the mortgage of my properties and 
were included in the said adjustment of the 
Slst day of August 1910 and included in 
addition a sum of Rs. 17,529 for further 
interest from tlie date of the said adjust¬ 
ment to 30th December 1910 and an alto¬ 
gether new sum of Rs. (38,251 alleged to 
be due by me to the plaintiff in respect of 
the plying of the said steamer.s. This last 
mentioned sura was not included in the 
adjustment of Slst August 1910, nor in the 
second deed of farther charge wliich was 
executed on 17th June 1909 in respect ot 
the alleged losses in the plying of the said 
steamers, It was also not claimed by the 
plaint and is entered on 21st December 1910 
in a fraudulent account got by the plaintiff 
after the filing of this suit. This account 
has, in the proceedings before the arbitrators 
and the umpire, been referred to as the 
‘mortgage account.* The plaintiff was also 
directed to bring in an account of the 
plying of the said steamers by him on my 
account. To both these accounts, I, this 
deponent, was directed to bring in my 
objections and surcharges. In this manner 
the accounts between me and the plaintiff 


were opened up as if there had been no ad- 
ju.stments of account between me and the 
plaiiialf and the same were uot taken into 
consideration. 

‘ 13. The arbitrators having omitted to 
esteiiJ the time for making their award at 
the proper time and there being no possibility 
of th.eii agreeing owing to a strong bias 
be*^rayed in favour of the plaintiff by the 
arbitrator appointed by him, they had to 
give up proceeding furtiier and the reference 
was taken up by tho umpire on tho 8fch 
day of September 1911, under tho provision 
in that behalf contained in the order of 
reference. 

“14. The umpire accepted the accounts 
brought in by the plaintiff and the objections 
and eui'charges brought in by me, this de¬ 
ponent, and the proceedings before him thus 
commenced on the footing of there being no 
adjustments. My objections to the mortgage 
acconut brought in by the plaintiff were first 
taken in hand and they were proceeded with 
in accordance with tlio usual practice, the 
burden of proving the items objected to being 
considered to be on tho plaintiff.” 

It is thus conceded by the defendant that 
the proceedings were commenced before the 
umpire on the footing of there being no 
adjustments. 

If the accounts had been taken as settled 
subject to surcharge and falsification, the 
burden of proof in regaid to the items ob¬ 
jected to would have lain upon the objector: 
See Qething v. Keighley (1). The first item 
d^alt with was an objection that a sum of 
R,q. 7,053-8 was not due but only Rs. 7,000, 
because the Rs. 53-8 wms attributable to 
interest, if calculated, at 9 percent. In proof 
of the item objected to, tlie plaintiff’s Solicitor 
put in without objection the earlier of the 
adjusted accounts, which had also been pub 
in before the arbitrators, as an admission 
that the sum claimed had been transferred 
to the defendant on tho 13’h of March 1903. 
The same item also appears in the adjusted 
accourit of the Slat of August 1910, The 
defendant tlieu led evidence to show that 
the interest should have been calculated at 
6 per cent. only. In the course of that evi¬ 
dence, the adjusted account of the Slat of 

(1) (1878) 9 Ch. D. 547 at p. 552; 48 L. J. Ch. 45; 
27 W. R. 283, 
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August was referred to hy the defendant’s 
bolic.tor and was marked for identification at 
nis instance and the same account was 
afterwards used in cross-examination of the 
de.endant by the plaintiff’s Solicitor without 
any objection. 

At a later stage of the proceedings when 
all the items of objection but two, relating 
to a sum of Ils. 1,300 and to certain bills 
of costs, had been dealt with or transferred 

for investigation, the plaint¬ 
iffs Solicitor put in the second adjusted 

account oUhe 3l3t August 1910 as proof of 

an admission that a sum of Rs. ] 300 was 
due by defendant upon a transfer to the 
plaintiff of a debt due to the defendant by one 
Mulia l^azalalli, and contended that the onus 
of proving that the plaintiff had not re¬ 
linquished his claim against Mulla FazalalH 
for this amount with the consent and at the 
request of the defendant was by the admission 
shifted on to the defendant. 

Although this was merely a repetition 
the procedure adopted with reference t 
the sum of Rs. 7,053.?, some month 
earlier, it gave rise to lively protests on th 
part of the defendant’s Solicitor and th 
umpire was asked to submit a special cas 

Codf Tb " P‘-°<=^dur 

b “'"P'''® doubtfu 

whether that would apply but postpone. 

farther consideration of the item of Rg. 1 oQt 

in order to give the defendant’s Soliciitoi 
an opportunity to move the Coart if s, 
advised for leave for the umpire to state , 
special case This was on the 20th of Marcl 
1912. On the 22nd, the defendant’s Solfcitoi 
appeared before the umpire and stated thal 
as the umpire bad admitted the document 
containing the adjustment notwithstanding 
the defendants objection, the arbitratior 
fell through and that the defendant was rc 

‘® it. He alsc 

said that as the umpire had acted in contra 

vention of the order of reference, the defend 

Ld r'ete" 

soL^Rortfgi:^:otr“t:^^"H:''’det'd"'i> 

SolicUor that the reference woold re pl^ 

ceeded with next day and if be did nor 
attend, the reference would be proceeded 
with e* purte. This notice was aoe^rdlSJ 


given by letter of the same date. The 

following day the reference was proceeded 

with ex parte and the defendant’s Solicitor 

being absent, the surcharges remaining to be 

deal*" with were disallowed. The plaintiff was 

called and gave evidence of the correctness of 

the steamer account which had been the 

subject of 222 objections by the defendant 

after inspection of the account books relating 
to it. 

The plaintiff’s Solicitor then withdrew 
his claim to the Rs. 1,300 and interest 
thereon so that the defendant’s objections 
were allowed. He also withdrew a claim 
with regard to certain bills of costs. 

This completed the inquiry and an award 
followed whereby the sum of Rs. 7,06,639 
was awarded t^ the plaintiff with interest at 
9 per cent, and costs. 

The learned Judge was of opinion that the 
adjusted account could, once it was admitted 
on the record, be nsed as a deadly and 
destructive piece of evidence against the 
defendant, and that, as the defendant had 
specifically stipulated in the reference that 
it should not be so used, its admission by the 
umpire was misconduct and suflScient ground 
for setting aside the award. In considering 
whether this view is correct, the first question 
which arises is whether the reference contain¬ 
ed any unmistakable stipulation which has 
been disregarded by the umpire. 

It appears to me that the passage in the 
reference relied upon by the defendant is 
reasonably susceptible of two constructions. 

It was either a particular and soeoific, 
following upon a general, exclusion of all 
adjustments qua adjustments; or a stipnlation 
that certain documents containing the adjust¬ 
ments should not be admitted in evidence for 
any purpose. If the defendant’s Solicitors 
intended to provide for complete exclusion 
of those documents, they did not choosejwords 
placing their intention beyond dispute. It 
is possible to admit a document as evidence 
in support of a particular item and at the 
same time exclude it as evidence of a geneial 
settlement. Thus in Middledxtch v. Sharland 
(2), a general acconut was decreed against 
a steward notwithstanding a receipt in full 
signed by the principal, which was only 
allowed as proof of a particular payment and 

(2) (1799) 5 Vea. 87; 31 Eng. Hep. 485. 
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not of a general release or disoharge upon an 
account slated. 

The acquiescence of the defendant’s Solicitor 
in the admission, as prnn<i facie proof of tlie 
item of Ks. 7,053-8-0, of the account contain¬ 
ing the adjustment of the IStli of August 
1908, and in the cross-examination of the 
defendant upon the account containing the 
adjustment of the Slst of August 1910, 
suggests that the defendant’s Solicitor did 
not then think that the documents had been 
excluded for all purposes by the terras of the 
reference. 

It appears from an argumentative para¬ 
graph in the defendant’s affidavit that the 
umpire, when he committed the act of 
misconduct charged against him, conceived 
an adjustment to be the totalling up of the 
two sides of an account and the striking of a 
balance. There is authoiity for this view. 
It is stated in Daniell’s Chancery Practice 
(Ch. VIII, section 13), on the authority of 
Burk V. Broicn (3) that “a plea of stated 
account must show that it was in writing, 
aud likewise the balance in writing, or at 
least set forth what the balance was.” 

If the defendant’s construction of the order 
of reference is corx’ect, the stipulation relied 
on was a rule of evidence introduced pro hac 
vice, and the honest, tliougb mistaken, admis¬ 
sion by the umpire of a document in violation 
of that rule would not be a ground for setting 
aside the award: see Ohoolam Jil nii v. Muham^ 
mad TIassan (4). The scope of the reference 
was not atfeoLed l y the mistake. 

It appears to me that the action of tlie 
defendant was in. orreot. The umpire, wheji 
asked to state a case, offered to adjourn con¬ 
sideration of the items under discussion for 
a week in order to give the defendant an 
opportunity of obtaining the leave of the 
Court for the statement of a case under clause 
II of the second Schedule of the Code, I do 
not think there would have been any difficulty 
in framing an award so as to raise the point 
in dispute as was done in Scott v. Van Sandau 
(5). 

The defendant’s rejection of this course 
and his decision to withdraw from the refer¬ 
ence without the leave of the Court suggests 
uncertainty as to his position, and doubts as 

(3) (1742) 2 Atk. 397; 26 Eng. Rep. 640, 

(4) 29 I. A. 61 at p. 60 fP. G.); 12 M. L. J. 77; 29C. 
167; 4 Bom. L. R. 161; 6 0. W. N. 226 25 P. R. 1902. 

(6) (1841) 6 Q. B. 237i 8 Jur, 1114; 115 Eng. Rep. 92. 


to the strength of Ids case on the remaining 
items of surcharge and sfeamer account. 

In consequence apparently of the strong 
line taken by the defendant’.s Solicitor, the 
plaintiff’s Solicitor to avoid all disputes gave 
up the items of Hs. 1,300 and Rs. 26-10 for 

interest thereon and the award in effect 
allows the defendant’s objections to these 
items. I doubt whether the admission of the 
adjusted account in evidence was so fatal to 
the rest of the defendant’s case as the 
learned Judge thinks. It is pure specula¬ 
tion that it would have been used 
with fatal effect in resisting the defemlant’s 
surcharges. No attempt was made so to 
use it in the long inquiry into the 
surcharge of Rs. 5,000. I fail to see also 
that it would have been of any value on 
the steamer account items of Rs. 1,270 
(objection 30) ; Rs. 70,893 (objection 32); 
and Rs. 68,251 (objection 50). 

The i<em of Rs. 1,270 was compitsed 
of Rs. 800 for stamp charges and Rs. 470 
for transfer fee on 940 shares of the 
B)rabay Steam Navigation Company, as 
to which evidence must have been easily 
obtainable. 

The items of Us. 70,893 and Rs. 63,251 
were the totals of ail items claimed on 
steamer account for two different periods 
and the account Mxliihit II brought in by 
the plaintiff showing all the items included 
in those totals was the subject of 222 
objections resulting from inspection of the 
steamer acc()unt books. The items of 
Rs. 68,251 did not appear in tfie adjusted 
account at all and the transfer of the 
objection as to Rs. 70,893 to rhe 
steamer account inquiry shows that it was 
recognised that it must, if the defendant 
wished, be dealt with item by item on the 
defendant’s steamer account objections. 

For the above reasons, I am of opinion 
that the umpire’s action does not amount 
to misconduct and that the interests of justice 
do not require that his award should be set 
aside. 

The judgment appealed from must he 
reversed and the motion dismissed with costa 
throughout on the respondent. 

(Jhandavabkar, J.—This is an appeal from 
an order of Uavar, J., setting aside the 
award made by Mr. Kaikhashru Framji 
Modi, as umpire on a reference to arbitra- 
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tion by order of the Court iu Sait No. 917 
of 1910 ♦ 

The salt had been brought by the ap¬ 
pellant to recover from the respondent the 
sum of Rs. 5,00,000 and odd due on certain 
mortgages and other adjusted accounts. 
In defence the respondent pleaded inter alia 
that the adjustments were vitiated by fraud 
and misrepresentation and prayed that 
**proper accounts should be taken by and 
under the directions of this Hon’ble Court 
of all the dealings and transactions” between 
the parties. 

The cause was, however, referred to 
arbitration with the consent of the parties 
by an order of the Court and the material 
portion of the terms of the reference, with 
which we are concerned in this appeal, 
is contained in the provisions in the sub* 
mission that the said arbitrators do proceed 
on the basis of there having been no 
adjustments and the adjustments relied 
upon by the plaintiff in this suit shall not 
be taken into consideration by them”. 

The arbitrators named in the reference 
having failed to arbitrate, Mr. Modi, ap¬ 
pointed umpire thereby, took their place, 
and the inquiry before him commenced on 
the 8th of September 1911. At the 
sitting on the 19th of March 1912, one of 
the questions before the umpire related to 
an item of 1,300 debited by the appel¬ 
lant to the respondent. The question was 
whether the debit was proved. The onns 
at the outset lying on the appellant, his 
Solicitor sought to discharge it by tendering 
in evidence an adjusted account, in which 
the item appeared, and the signature on 
which the respondent has admitted in his 
written statement. 

The respondent’s Solicitor objected to the 
admissibility of the said adjusted account 
on the ground that the umpire had no 
authority, under the terms of the reference, 
to look at and take into consideration any 
adjustment between the parties which had 
been relied upon by the appellant in his suit. 

The umpire overruled the objection of 
the respondent’s Solicitor and admitted as 
A18 the “account purely as a statement of 
account acknowledged to have been signed 
by defendant.” 


• See Haji Ahmed Haji Hvsiam v. E^saji lajhhoy 

17 Ind. Cas. 696j 14 Bom. L. R. 1007.— 


In 80 admitting the statement, Davar, 
J., has held that the umpire '’was guilty 
of what in law is called misconduct,” 
inasmuch as the statement, having been an 
adjustment relied upon by the appellant 
(plaintiff) in this suit, had been deliberately 
excluded from the umpire’s consideration by 
the express terms of his authority contained 
in t he reference. 

The question before us turns upon the 
proper interpretation of the clause in the 
reference which provided that “the ad¬ 
justments relied upon by the plaintiff in 
this suit shall not be taken into considera¬ 
tion” by the umpire. 

It is contended for the appellant that 
under that clause every adjustment or settled 
account in the suit was made inadmissible 
and outside the jurisdiction of the umpire. 

On the other hand, the contention for 
the appellant is that all the clause in 
question provided was that the umpire 
should not treat the account stated as an 
adjustment and give it the operation it 
wonid have in law as such ; but that it 
did not prevent him from receiving it as 
an ordinary piece of evidence and considering 
its weight in that character. 

In valuing the comparative force of these 
rival contentions, we must start with the 
fact that as the suit had been framed, it was 
on an account stated, so that had it gone to 
trial in the usual course, it was the respondent 
who would have had to begin his case at the 
outset and establish his pleas of fraud and 
misrepresentation before he conld get rid of 
the binding character of the acconat and 
became entitled to go behind it and re*open 
the whole account between the parties. If 
those pleas were not proved, it was open to 
him to prove some one mistake at least in 
the account stated before he could get the 
right to surcharge and falsify. In the latter 
case, notwithstanding the mistake proved, 
the account stated would have continued to 
retain its character as such in law and the 
only liberty allowed to the respondeat would 
have been to prove that certain items had 
been wrongly credited or wrongly omitted in 
the account; but he would not have been al¬ 
lowed to go into the general account. In either 
case, the account stated would have been 
a bar to all discovery and relief unless the 
respondent had first established his right to 
open the account either wholly or partially. 



Vol. XIX] 


INDIAN CASES. 


939 


AI8HABAI V, ES3AJI TAJBHAI. 

[See Story’s Equity, 2nd Edition, English, 
section 523, p. 346; Getkmg v. Keighley (1)J. 
The law on the subject is even more tersely 
bat clearly stated in Coote’a Law of Mortgage 
(5th Ed.): In every case, the account stated 
is liable to be opened for fraud, or, the party 
will be allowed, in case of specific error 
alleged and proved, to surcliarge and falsify. 
He cannot, however, in tlie latter case go 
into the general account, tliougli fraud will 
be a sufficient ground to open the whole 
account.” 

When, therefore, the suit was referred to 
arbitration, the terms of the reference re* 
lieved the suit from its nature as an action on 
an account .stated and directed the arbitrators, 
and on failure of them, the umpire, to treat it 
as a suit for a general account between tlie 
parties. The respondent became entitled to go 
behind the account stated, without any res¬ 
trictions as to proof of fraud or specific error 
and to get discovery. The reference required 
the umpire not to take “the adjustments” into 
consideration, i. e., not to look at them qua 
adjustments; and not to give them tlie legal 
character and operation which an account 
stated has. But that did not prevent him 
from looking at them in any other light, so 
Jong as he did not, by treating the adjust¬ 
ments as accounts stated, deprive the respond¬ 
ent of his right under the terms of tho 
reference to go into the general account and 
to discovery. 

In my opinion, therefore, the language of 
the terms of the reference is in favour of the 
respondent’s construction that all the umpire 
was restricted to was the consideration of 
the accounts stated in the suit in the light of 
adjustments. The language used is apt for 
the purposes of that construction, when the 
reference says that the umpire shall not take 
into consideration “the adjustments”. In 
plain English, it means, he shall not consider 
the fact that there has been any adjustment. 
Tho submission does not say that he shall not 
receive the account in evidence and consider 
it at all, whether as an adjustment or otherwise. 

Id any case, the language used may fairly 
be said to be ambiguous, and extrinsic evi¬ 
dence can be admitted to explain the real 
meaning. We have that evidence afforded by 
the conduct of the parties in the earlier stage 
of the inquiry before the umpire to show what 
meaning they all attached to the term of the 
reference, which has led to the present dispute. 


We find from the proceedings that the 
inquiry before the umpire having begun on 
the 8th of September 1911, on the 4th of 
October 1911 an adjustment or accour.t .stated 
(sitatemeut marked B) was tendered in evi- 
dence by the appellant’s Solicitor on the 
ground tliat by means of the adjustment 
and his written statement, the respondent 
had admitted the execution and receipt of 
consideration and that under those circum- 
stance.^, the onnsoi proving that the respond¬ 
ent had not received the moneys of the item 

then under discussion lay on the respondent. 
Respondent’s Solicitor did not then object 
to tlie statement B, which was an adjustment 
relied upon by (he appellant in this suit, 
going in on the ground tiiat by the terra of 
tho reference the umpire had no autlioi ily to 
receive it as piece of evidence and treat it as 
such. On the other hand, he said he 
could not dispute tlie proposition of law 
urged by the plaintiff's S >licitor. The result 
was that, tho respondent’s Solicitor not 
objecting, the statement B. was pub in. 
Further in examining hi.s client, respondent s 
Solicitor put questions to him with reference 
to some of the adjustments (see page 20 of 
part II of the Paper Book); and respondent 
admitted having signed “ another statement 
of account,” besides B. Tlie appellant’s 
Solicitor then produced another statement 
but in answer to his Solicitor respond¬ 
ent could not say wlietlier that was 
the other statement which lie had 
signed. Tho statement was (hen marked 

M. 1 for the identification; and respondent 

sva.s asked question.s with referenco to it. 
And it i.s this very statement which on the 
19th of March was objected to by respond¬ 
ent’s Solicitor as outside the umpire’s authori¬ 
ty and jurisdiction when the appellant’s 
Solicitor tendered it in evidence as a mere 
admission. The objection came very late 
then; and (he previous conduct of (he respond¬ 
ent at the inquiry is sufficient to show wliab 
meaning he in common wi(h tlie plaintiff 
had attached to the terra of the reference 
which is now in dispute. And if that mean- 
ing is admissible, we should accept it in 
preference to the other, which, if acted 
upon, makes all the proceedings held, and 
the expenses incurred at the inquiry before 
the umpire, abortive. 

But it has been urged for the respondent 
before us that the result of the admission in 
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evidence of the adjustment A18 was practi¬ 
cally such as to give it the character and 
operation of an account stated, the very thing 
which the terms of the reference had pro¬ 
hibited, inasmuch as tlie moment the adjust¬ 
ment went in, as a piece of evidence it might 
be, the umpire was at liberty to consider 
it and hold that it shifted the onus 
of proof as to the item of Rs. 1,300, for 
which it was admitted or any otlier item in 
the said account, on to the respondent. 
That was so no doubt; but there was still an 
important difference between the character 
of the onus so shifted, had the account retain¬ 
ed the aspect of an account stated, and the 
nature of the onus thrown on the respondent 
by the admission of the account as an ordi¬ 
nary piece of evidence. In the former case, 
the respondent could not have sought 
discovery and the right to go into the 
whole account without laying the founda¬ 
tion for his right thereto by proving fraud 
or misrepresentation. Or, if fraud and 
misrepresentation failed, he could have, in 
the event of any specific error in the 
account stated proved, only secured the 
right to surcharge and falsify but not the 
right to go into the general account. He 
could not have called upon the appellant 
to produce his books and discover bis 
documents before removing the preliminary 
bar in his way in either case. But for 
the purposes of the reference that bar stood 
entirely removed ; when the account stated 
(A 18) went in, there was nothing to 
prevent him from at once calling for dis¬ 
covery and going into the Meneral account, 
without regard to proof of fraud or mis¬ 
representation or mistake concerning the 
account stated. 

Had the parties intended to shut out the 
adjustments absolutely even as mere ad¬ 
missions, not having the operation of an 
account stated, they conld have taken care 
to say 80 and ought to have said so in the 
submission in distinct terms and refrained 
from dubious language, which laid a trap, 
as it were, for the umpire and made it 
open to either party to repudiate the 
reference after all the labour and expense 
of arbitration had been undergone. If, 
again, respondent felt that the umpire was 
exceeding his authority by misconstruing 


asked it to construe the term and facilitate 
the arbitration. 

1 think the circumstances of this case are 
such as to make applicable to it the 
observations of Alderson, J., in Faviell v. 
Eastern Counties Railway Go. (6). There 
the claims referred to arbitration were **an 
action of debt”. But the plaintiff claimed 
before the arbitrator a sum for extra expenses 
which conld be recovered only as damages, 
not debt. The arbitrator, in spite of 
defendant’s protest, received the evidence 
of the extra work, and gave an award in 
respect of it in plaintiff’s favour. The Court 
declined to set aside the award and treat 
it as a nullity, and Alderson, J., one of the 
Judges who composed the Court, said;— 
When the defendants saw the arbitrator 
entertaining a question which he oaght 
not to entertain, it was theirduty to interpose 
and apply to a Judge for the purpose of 
being allowed to revoke the snbmission, which 
no doubt, would have been granted, had it 
appeared by affidavit that the arbitrator 
intended to exceed his jurisdiction. The 
question as to the construction of the submis¬ 
sion would then have been raised before the 
Judge; but instead of doing that, the defend¬ 
ants, though they find the arbitrator going 
on, do not interpose but make the question 
one for his determination and he has 
determined it.” Similar was the case here. 
The respondent’s Solicitor objected before 
the umpire that the account stated could 
not be looked at, whether as an adjustment 
or otherwise and that by admitting it the 
umpire would exceed his jurisdiction. But 
the Solicitor did not seek the interposition 
of the Court for a proper coustruction of the 
term of the reference; he withdrew from the 
case; and allowed the inquiry to go on; 
and it was only when the award had been 
made that the respondent asked for 
the interposition of the Court to interfere 
and. set aside the award as a nullity. I 
think it would be bad law and injustice 
if under the circumstances of the case and 
having regard to the language of the 
reference defining the umpire’s jurisdiction, 
we were to bold that the award was void 
and the inquiry before the umpire was all 
infructuous. 


an important term of the reference, he conld (q) 2 qai tr -.1 it t t x- 

V t-j. XU u 1 e XU n X i ^ 344; 6 D. A L. o4; 17 L. J. Ex 

hare sought the help of the Court and 223; 7G R. R. 615 . 
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On these grounds, I concur in holding 
that the appeal should be allowed and the 
order appealed from should be set aside 
with costs. 

Order set aside. 

Attorneys for the Appellant : Messrs, 
Fayne Oo. 

Attorneys for the Respondent : Messrs. 
Ardeshir, Hormusjit Dinshaw tj* Go. 


catjCUTta high court. 

Miscellaneous Civil Appeal No. 96 op 1913. 

April 21, 1913. 

Present: —Justice Sir Ashutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 
SABITREE DAB[— Defendant- 

Appellant 

VBTStiS 

PROMODA PROSAD CHATTERJEE- 
Plai STIFF—Respondent. 

'• Avhilration~~Privafe arbUration^Awanl—Decree — 
deciding questions not referred (/n<i leaving uu- 
decided, questions referred, whether good—Civil Proce¬ 
dure Code i^Act V 0 / 19<)8), Sch. 11, paras. H, 15i 20,21 
—Reinitting private award, if within power of Court. 

A private award, that is, one made oi\ a reference 
out of Court, is bad, if it decides questions not re* 
ferred to the arbitrators and leaves undecided quos* 
tions which tliey wore authorised to decide. 

In re Morphett, 2 D.& L. 937; l-l L* J* Q- 9. 259; 10 
Jiir. 546, referred to. 

If au award is open to objection in material parti¬ 
culars, the entire award must be doomed null and 
void. 

Duke of Bnccleuch v. Metropolitan Board oj Works, L. 
U. 5 Ex. 221, atp. 229; 39L. J. Ex. 130, at p. 136; Guacs 
Narain Singh v. Malida Koer, 10 Ind, Cas. 450; 13 C. 
L. J. 399 and Jiamji Ram v. Salig Ram, 11 Ind. Cas, 

481; 14 C. L. J. 189, relied upon. 

But tho invalid portion may be separated from the 
objectionable part, if this is possible, and enforced, 
Muhammad Mumfaz Alt Khan v. Farhat Ali, 23 A. 
391; 23 I. A. 190; 5 0. W. N- 881 and Buta v. Munici¬ 
pal Committee of Lahore, 29 1. A. l6S; 29 C. 851; 7 C. 
\V. N. 82; 87 P. R. 1902; 4 Bom L. 11 673, relied upon. 

Undor parngra^i 21 of Schedule II of tho Civil 
Procedure Code of 1908, a Court is competent to 
direct a private award to bo filod if tho grounds tnon* 
tionoi in paragraphs 14 and 15 are not established. 

If such grounds are established, the Court is bound 

to refuse to Qle tho award. A private invalid award 
cannot be remitted to the arbitrators to enable them 
to make a proper award. 

Mana Vihrama v. Mallicherry Krtslnan, 3 M. OJ; 
Tiruvengaduthiengar V. Vaidinatha Ayyar, 29 il. 301: 
Daniekar v. Dandekars, 6 B. 633 and Mustafa Khan v. 
Phulja Bibi, 27 A. 626; 2 A. L. J. 416; A. W- N. (1905) 

86, referred to. 


Appeal from the decree of the Sub-Judge 
of Burdwan, dated February 26th, 1913, 

Babu9 Bipin Behari Qhose (Junior) and 
Ban\iin Chandra Mukherjee, for the Appel¬ 
lant. 

Babus ^fohendra Nath Boy and Sajani Kant 
Sinha, for the Respondent, 

JUDGMENT.—Tliis is an appeal against an 
order directing au award to be hied in Court. 
The award was made on the 4th July 1911 
on the basis of a reference alleged to have 
been made out of Court on the 26t.h June 
1911. The circumstances under wliicli the 
reference was made may be brietly stated. One 
Mohesh Chandra Chatter jee died about the 
year 1890, leaving a widow Baroda vSundari, 
three sons by her Kunieda, Jnanoda and Pro- 
moda, and another sou ICuloda by a predeceased 
wife. Jnanoda died in 1895 and left a minor 
widow, Sabitree, who is the tirst defendant in 
these proceedings and the appellant in this 
Court. Proraoda is the plaintiff, Kuraeda is 
the second defendant, and Baroda Sundari is 
the third defendant; Kuleda has not been 
joined as a party. Tho case for the plaintiff- 
respondent is that on the 26th June 1911 
Sabitree agreed to have the matters in con¬ 
troversy between her and her brother-in-law 
and her mother-in-law referred to the arbitra¬ 
tion ot three persons and that the arbitrators 
have made an award in accordance with the 
terms of reference. He consequently com¬ 
menced the present proceedings, on tlie 18th 
September 1911 to have theaward filed and a 
decree drawn up in conformity tlierewith. 
The application was resisted by Sabitree on 
various grounds amongst wliich two only 
need be specified for our present purpose; 
namely, first, that the reference is not 
binding upon Sabitree as she did not execute 
the deed of submission; Q.ud secondly, assuming 
that there was a valid reference, the award is 
bad, as it decides questions not referred to 
the arbitrators and leaves undecided ques¬ 
tions which they were authorised to decide. 
The Subordinate Judge has overruled 
these objections, directed the award to be 
filed, and made a decree in accordance there¬ 
with. Sabitree has appealed against the 
order directing the award to be filed and 
has also obtained a Rule to set aside the 
decree consequent thereon. In the appeal, 
all the points decided against Sabitree have 
been controverted but it is needless to 
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consider whether or not Sabifcree did, as a 
matter of fact, a-gree to the submission; in our 
opinion, assuming there was a valid reference, 
the appeal must succeed on the ground that 
the award is bad as it does not decide ques¬ 
tions referred to the arbitrators and decide 
questions which were not referred to them. 

The first paragraph of the reference was 
in these terms: ‘Srimati Sabitree Debi has 
not as yet paid any portion of the amount 
which was payable to Srimati Baroda 
Sundari Debi under the award passed in 
the previous arbitration. Provision is to 
be made for realising from Sabitree Debi 
the amount to be found to be due to her 
on adjustment of account.” When we turn 
to the award we find that tliere is no 
decision upon the question of arrears. Tho 
arbitrators proceed, on the other band, to 
determine in what manner the maintenauce 
will be paid in future. The reference was 
limited to the question of the recovery of 
the arrears ; the award regulates the payment 
of sums to become due in future; this is 
plainly a case where the arbitrator’s have 
exceeded their autliority [//t re Uorphett (1)], 
and it cannot be seriously disputed that 
the award, in so far as this particular clause 
is concerned, is not in conformity with 
the reference. 

The third paragraph of the reference 
recites that it was settled by a previous 
award regarding the rent-paying and rent- 
free immoveable properties situated in the 
Distnctsof Mozafferpore, Darbhanga, Banknra 
and Burdwau, that the matters in relation 
thereto were to be settled thereafter; that 
various disputes had taken place regarding 
the aforesaid properties, and that, accord¬ 
ingly, provisions should be made for their 
present preservation and future partition, 
for settlements and collections of rent, for 
sales, and for expenditure on improvements 
and finally for distribution of the profits 
amongst the proprietors in equal shares. 
When we turn to the award on this point, 
we find it stated that Sabitree is to receive 
Rs. 300 a year out of the income of all 
the properties which are to be placed entirely 
under the management of her brothers-iu- 
law, who have absolute authority to deal 
with the properties in any manner they 


choose and to spend entirely at their dis- 
cretioD, the balance of income left after 
payment of this sum of Rs. 300. It is 
plain that this does not make provision 
for distribution of the profits of the 
properties amongst the owners in equal 
shares. It is further clear that the obvious 
intention of the parties was that a scheme 
should be drawn up by the arbitrators for the 
management of the estate. This the arbitra¬ 
tors have not done ; they have merely vested 
the properties entirely in the hands of two 
out of three owners, subject to the payment 
of an annuity to the appellant, this was 

clearly beyond their authority [ Wool v Wilson 

(2)1. 

The fourth paragraph of the reference 
recites that a sum of money had been kept in 
deposit in the Bank of Bengal for preserva¬ 
tion of the estate, and that as heavy debts had 
been incurred, it was necessary to pay off 
those debts and for this purpose to withdraw 
the money in deposit. When we turn to the 
award, we find there, not merely a provision for 
the withdrawal of the money, but also direc¬ 
tions given as to the mode in which the money 
was^to be spent. Rupees 1,000 was to be given 
to Sabitree for the purchase of a house in the 
sacred city of Benares and the remainder 
would bo applied in satisfaction of three- 

fourths share of the debts alleged to be due 

by the estate. The effect of this portion of the 
award is that the brothers-in-law of Sabitree 
have become entitled to use her money for 
their purposes. This was clearly beyond the 

authority of the arbitrators to direct under 

the fourth clause, and the award is, in this 
respect, essentially on a matter not submitted 

A' ® namely, the question of the 

distribution _ of the amount in deposit 

(3)T 'withdrawal. [Morgan v. Mather 

,, fifth paragraph of the reference states 
that various sums are due from the tenants, 

arge sums are in deposit on account of 
awar a made in Land Acquisition cases and, 

^ la 1 consequently, provisions must be made 
in respect of these monies. When we turn to 
the award, we find the direction given that 
ail these monies will practically be at the 
absolute disposal of Promoda. This is 
am y without jurisdiction, because the 


(1) 2 D. & L. 967; 14 L. J. Q. B. 259; 10 Jar. 546. 


i ^ ^ J* Ex. 193. 

W - Ves. J. 15; 2 K. R. 163; 30 Eng. Rep. 5C0. 
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parties never intended to authorise the 
arbitrators to give away admittedly joint 
funds to one of the joint owners. 

From an examination of the reference and 
the award, it is plain that the arbitrators 
have acted in excess of their authority and 
have also left open questions intended to be 
determined by them. This is a fatal objec¬ 
tion to the validity of the award: the sub¬ 
mission furnishes the source and prescribes 
the limits of the authority of the arbitrators 
and the award, both in substance and form, 
must conform to the submission. In the 
present case, the award is open to objections 
in material particulars and the entire award 
must be deemed null and vui d. [Duke of 
Bticcleuch V. Metropolitan Board oj IFor^rs (4); 
Qanes Narain Singh v. Malida Koer (5); Rnmji 
J?am V. Salig Ram (6)]. Th is is not a case in 
which the invalid portion may be separated 
and enforced apart from the objeciionablo 
part. [Muhammad Murntaz All Khan v.Farhut 
Ali (7); Buta v. Municipal Committee of 
Lahore (8)]. 

We have finally been asked by the respond¬ 
ent to remand the case to the Court below 
80 that it may be remitted to the arbitra¬ 
tors to enable them to make a proper award, 
and reliance has been placed upon paragraphs 
Nos. 20 and 21 of the second Scliedule of the 
Code of Civil Procedure of 1908 to justify 
the adoption of this course. Now paragraph 
21, provides that where tlie Court is 
satisfied that the matter has been referred to 
arbitration and that an award has been made 
thereon and where no ground such as is men¬ 
tioned or referred to in paragraphs 14 or 15 
is proved, the Court shall order the award to 
be filed and shall proceed to pronounce judg¬ 
ment according to the award. The learned 
Vakil for the respondent has argued that it is 
open to the Court to remit the award because 
by implication the provisions of paragraph 
14 may be deemed incorporated in paragraph 
21, In our opinion, this contention is 
entirely unfounded. Under paragraph 
21, the Court is competent to direct a privato 
award to be filed if the ground mentioned in 
paragraphs 14 and 15 are not established. 
If such grounds are established, the Court is 

bound to refuse to file the award. This was 

(4) 6 Kx. 221 at p. 229; 39 L. J, Ki. 130 at p. 136. 

(5) 10 Ind. Cas. 450; 13 0. L. J. 399. 

(6) 11 Ind. Caa. -181; 14 C. L. J. 188. 

. (7) 23 A. 394; 2S I. A. 190; 5 C. W. N. 881. 

(8) 29 0. 854; 29 I. A. 168; 87 P. R. 1902; 7 C. W. N. 
82; 4 Bom. L. R. 673. 


the view taken under (he Code of 1832 in the 
cases of Maua Viknuna v. Mallicherry Krintnan 

(9) ; Tiruvengaduthiengar V. Voidinatha Ayyar 

(10) ; Dandekf.r v. (11) and Mustafa 

Khan v. Fhuba Bibi (T2) and upon the terms 
of paragrapli 21, it is reasonably plain tlmt in 
this respect tlie pre-existing law has not 
been altered by the new Code. 

The result is that tliis appeal is allowed 
and the older of tlie Court below discharged. 
The application to file the award will stand 
dismissed with co.sts in both the Courts. Wq 
assess tlie hearing fee in this Com tat Ks. 300. 

Appeal allowed. 

(9) 3 M. GS at p. 69. 

(10) 29 M. .303. 

(U) 6 n. GG3. 

(12) 27 A. o2G; 2 A. L. J. UC: A. \V. X. (1905) 86. 

( PUNJAB CHIKP COURT. 

'T Civil IIkvisiom Petitio.m No. 20o5 oe 1910. 

February 29. 1912. 

Fresent: —Mr. Justice Kensington. 
FAZAL HUSSAIN—Uefe.vdant— 

Petitioned 

versus 

Mks. HOIjMBS—PL iiNTiEF — Respondent. 

I^rovinritiL iSmall Cnusc Conrt'i ,lr| {IX of 18^7), s. 
2“)—l{cviiioH—Sfn'iU Cause Cvurt jud<jmcnt — Flndin'j 
of fact. 

A suit was ba'^eil on a docuijuMit which 
was aeithor a pro-note noi an acknowlodgnicnt of 
debt. It was laeri-ly a recei|)t. 

A decree was passed on the more statement of tlio 
plaintiff that the receipt was for moTjey advanced as a 
loan. It appeared that the parties were at one time 
partners in business and it was impossible to make 
out whether tlie money was or was not leally jjuid 
in tliu course of some transaction uribing out of the 
firm’s business: 

//(■/</, that the case was a fit one for interferenco on 
revision and that liie suit must he distuissed. 

Petition, under secMoti 25 of Act IX of 
1887, for revision of the order of the Judge of 
the Small Cause Court, Amritsar, dated 30th 
March 1910, decreeing the claim. 

Mr. Muhammad Din, for the Petitioner. 

Mr. Vishnu Singh, for tlio Respondent. 

JUDGMENT.—Tlie decision of the Small 
Cause Court in this case appears to mo quite 
iudefensiblo. The doouraent on which plaint¬ 
iff has sued is a simple receipt for money 
paid in May 1907. It does not constitute a 
pro-note or even an acknowledgment of debt. 

The mere statement of the plaintiff that 
the money was advanced to defendant as a 
loan is not sufficient proof to enable her to 
recover the money years afterwards from 
defendant, especially as it is admitted that 
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the parties were at one time partners in a 
basiness in hides. It is impossible to make 
oat whether the money was or was not really- 
paid in the course of some transaction arising 
out of the firm’s business. 

The revision is allowed and the decree of 

the Small Cause Court is set aside. The 

plaintiff’s suit is dismissed, but the parties 

will pay their own cDsts in both Courts as 

the defendant’s version of the transaction is 
also unsatisfactory. 

dismissed; Revision allowed. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 263 of 1910. 

May 28, 1913. 

Present:—Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Kensington. 
CHITU— Dependant—Appellant 

versus 

JA^yAND SINGH and others—Plaint'ff^ 

LEHNA SINGH and others-DefendaVts- 

Respondents. 

Cnstom—Appointed heir does net succeed to coU 
laterals of the adoptive father. 

Among Jai SiWts of ttio Tarn Taran Taliail 
Amritsar District, an heir appointed under Customary 

Law doesDotacqniro aright to succeed to tho coL 

''ho appoints him. 

Makhan Singh v. Dida, 4 P R lOOf*- -li P t p 

guilhoA '■ ^ I""!- 697, diatia. 

Second appeal from the decree of the Divi- 

dated the 7th Decem- 
ber 1909 ran6rmiDg that of the Subordinate 

dated the 6t.h 4u- 
gust 1909, decreeing plaintiff’s claim in part. 
Mr. Na«d Lai, hr the Appellant. 

u/mnd, for the Respondents. 
JUDGMENT.—The facts are stated in the 

Judgment of the lower Appellate Court. 

Ihe question for consideration is whether the 

appellant, who was adopted by his paternal 

great uncle, is entitled to succeed to collaterals, 

as representative of his adoptive father who 

has died, during the lifetime of his natural 
father. 

The parties are Jai Sikhs of the Tarn 
Taran Tahsil, Amritsar, and the adoption 
was the usual customary appointment of an 
heir. There is no force in the contention for 
the appellant that the adoption was a formal 
adoption under the Hindu Law. The Will 
of the adoptive father, dated August 1888 
does not support the contention and there* 
is no evidence of any value in support of it. 


The general rule, for which ample authori¬ 
ty IS cited in Article 49 of Rattigan’s Digest 
of Customary Law, is that an heir appointed 
under Customary Law does not acquire a 
right to succeed to the collateral relatives of 
the person who appoints him inasmuch as 

the relationship established between him and 

the appointer is purely personal. 

Of the authorities cited for the appellant, 
Jowala Singh y. Musammat Luchmi (1) lays 

down the rule that although a formal adop¬ 
tion would give a right of succes-sion to 
collaterals the mere appointment of an 
leir would not have that effect. In Makhan 
^ingh V Dnla (2) it was held that the custom 
among the Chima Jats of the Daska Tahsil, 
bialkot, as proved by the Riwaj-uan and 
Home instances, entitled the adopted son to 
succeed to his adoptive father’s collaterals. 

This adoption was apparently a customary 
appointment of an heir but in Ram Ditta y. 
Takht Mai (3), this ruling was differed from 
and it was held that the weight of authority 
was against the right to collateral succession. 

In Dial Singh v. Sewa Singh (4), it was held 
that the Record of Rights supported by 
instances established tlie right among Jat 
Sikhs of the Moga Tahsil, Perozepore, of an 
adopted son, who was of the got of the 
adoptive father, to succeed collaterally in the 
family of the adoptive father. 

In the present case, neither the Record of 
Rights nor the Customary Law of the Tahsil 
or District nor instances have been cited in 
support of the right set up by the appellant 
and on the record as it stands, it cannot be 
held that that right has been established 
Counsel for the appellant has failed to 
establish any case for further inquiry and 
even jf on the day on which judgment was 
delivered in the Court of first instance, the 
one or the other of the respondents told tho 
appellant that the case should be compro¬ 
mised, the appellant had had ample oppor¬ 
tunity of produeiug evidence in support of 
his case and, m our opinion, no further 

opportunity of adducing evidence should be 
allowed. 

The appeal fails and is dismissed with 
costs. 

(1) 14 P. R. 1884. dismUsed. 

(2) 4 P. R. 1906; 55 P. L. R. 1906. 

u\ 67P.L.R. 1908. 

15 ? L E.- fgli). 
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ABDUL MAJID KHAN V. NOROL HAQDE. 

CALCUTTA HIGH COURT, 
Criminal RevieiON No. 1619 of 1912. 

January 17, 1913. 

Present: —Jlr. Justice Sharfuddiu and 
Mr. Justice Richardson. 

ABDUL MAJID KHAN— Accused 

—Petitioner 

versus 

Munshi NOROL HAQUE— Complainant 

Opposite Party. 

Penal Code CAct XLV oj 18G0J, s. 193—CrOm/mJ 
Procedure Code ('Act V of 1898;, s. 195-Kil/nca/Oi.j 
false evidence—Fabricating document—Lodging suit on 
same—Calling original to be produced — OiTence, ichethcr 
committed in relation to judicial proceeding—Sanction 
for prosecution, whether necessarg. 

One *4. Jf. fabricated a documeDt and caused it to 
be roistered: ho broufjht a suit on tbo basis of tliis 
document filing: a certitied copy with tho plaint and 
asked that tlio defendant be siuninoucd to produce the 
original; tliis tho defentlant was unable to do so, an 
application was made to have tho document produouJ 
from tho Snb-Kegistry Office. A complaint was then 
made against A. .1/. of an offence under section 193 of 
the Penal Code without obtaining tho sanction of tho 
Civil Court in whicli tho suit was brought; tho com* 
plaint was dismissed upon the ground among others 
that no sanction ha<l been accorded: 

Held, that tho offence imputed was committed in 
relation to a judicial proceeding in Court ami that 
previous sanction for tho prosecution must bo obtain¬ 
ed from tho Court under clause (c) of section 195 of 
the Criminal Procedure Code. 

Rule against the order of the Additional 
District Magistrate of Tipperah, dated 
September 11th, 1912, direoting a further 
inquiry into the case which was dismissed by 
the Deputy Magistrate of Comillah, on 
August 24th, 1912, under section 203 of 
the Criminal Procedure Code. 

Moulvi A. K. Fazlal Hug, for the Petitioner. 

Babu Sasidhar Eoy, for the Opposite Party. 

JUDGMENT.—This is a Rule calling 
upon the District Magistrate of Comillah 
to show cause why the proceeding against 
the petitioner, dated tlie 11th September 
1912 direoting a further inquiry into the 
case, should not be set aside on the 2ud 
ground mentioned in the petition. 

The 2Qd ground mentioned iu the 
petition is as follows:—“For that the 
learned Additional District Magistrate has 
erred in practically ignoring the fact that 
the offence, if any, committed bj' the 
petitioner came under the 6rst part of sec¬ 
tion 193, Indian Penal Code, which is a graver 
offence than that referred to in the latter 
part, and as this graver offenoe requires sanc¬ 


tion under section 195, Code of Criminal Pro¬ 
cedure, the present prosecution is bad in law”. 

The facts antecedent to the present 
proceedings are these :—One Abdul ^lajid 
Khan, the pre.sent petitioner, had married 
one Abida Khatun, the elder daughter of tlie 
present complainant. This girl died some 
time iu 1313 in her husband’s hou.ye. The 
complainant and his wife thereupon instituted 
a suit in the local Civil Court against 
Abdul Majid K!\au for recovery of their 
share of the dower and the ornaments left 
by Abida Khatun. It was then alleged 
that tlie present petitioner fabricated a false 
kabinnama alleging that he had married 
Taj'innessa Khatun, another daughter of the 
complainant, in 1317. The complainant 
alleges tliat no such marriage had ever 
taken place. This kihinnami. appears to 
have been regi.stered in tlie local Sub- 
Registry Oliice on tlie 20th of October 1910. 
On behalf of the prosecution it is alleged 
that Abdul Majid fabricated this dooumeut 
with the intention of using it in a judicial 
proceeding. On the strength of this kibin^ 
nauia the present petitioner, Abdul Majid, 
instituted a suit for restitution of conjugal 
riglits against Tajuuuessaaud her father, tho 
complainant. Along with tbo plaint a 
certified copy of the kali)inami was filed by 
the petitioner, as a proof of his marriage 
with Tajunnessa; and ho asked the Court to 
summon Tajunnessa to produce tlie original. 
But as Tajunnessa alleged that she was nob 
iu possession of that document and that no 
marriage had ever taken place, the 
petitioner applied to the Court to have the 
dooument produced from tho Sub-Registry 
Office. When that suit had progressed thus 
far the petitioner applied to the Court for 
permission to withdraw the suit, with 
liberty to bring a fresh suit on the same 
cause of action. Permission was, however, 
refused; and thereupon an appeal was 
preferred to the Appellate Court against the 
order of the Munsif refusing permission. 

The complainant then instituted the 
present case, without having obtained any 
sanction under section 195, Code of Criminal 
Procedure, from the Muusif. The Deputy 
Magistrate, who was iu charge of this 
criminal case, dismissed the oomplaint under 
section 203, Code of Criminal Procedure, on 
the ground, among others, that no sanebion 
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having been accorded by the Manaif, the 
prosecution of the petitioner could nob be 
allowed. An application was then made to 
the Additional District Magistrate by the 
present complainant for a further inquiry 
into this case. This officer held that 
sanction was not necessary, on the ground 
that the offence under section 193, Indian 
Penal Code, tl^^t is,fabricating false evidence 
was completed as soon as the document was 
fabricated, if It could be shown that it was 
the intention of Abdul Majid at the time to 
use It in a judicial proceeding. That this 
must have been his intention was, he further 
held, proved by his own conduct in 
ms itutiug asuit for restitution ofc:mjugal 

rights; and by the fact that in that suit he 
produced a oertihed copy of the kabimiama 
m question He held that the offence under 
section 193, Indian Penal Code, was not in 
the circumstances committed in any Court or 
in relation to any judicial proceeding and an 
order for further inquiry was passed by him 
Ihe petitioner then moved rhis Court and 
obtained the present Rule. For the pur. 

poses ot the Rulo we assume that the 
K'loinn'ima was forged. 

The point ol law involved is, whether, in 

tlie circumstances, sanction by the Munsif’s 

Court was necessary or not. If it was 
necessary the present proceeding must be set 
aside if not, the case against the petitioner 
Bhould proceed. f the petitioner had not 
instituted a civil suit for restitution of 
coiijugal rights and had not in that suit 
relied upon the kabinnama no sanction 
would have been necessary. But when, 

after fabricating that document he lodges a 

suit, fa es a certihed copy of the kabinnama. 
and asks the Court to cause the original to 
be produced we must hold that the offence 
imputed was committed in relation to a 
judicial proceeding in the Munsif’a Court. 

That being so, under section 195, claue ( 6 )* 
of the Code of Criminal Procedure, no Court 
can take cognizance of theoffence, except with 

the previous sanction, or on the complaint, of 
the Munsif’s Court, or of some other Court 
to which the Munsif’s Court is subordinate. 

That being our view we make the Rule 
absolute, and set aside the order directing a 
further inquiry into the case. The pro¬ 
ceedings taken under that order are quashed 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criuinal Revision Application No. 32 

OF 1913. 

March 8 , 1913. 

Present-.— Sir Henry Drake-Brockman. 

Kt., J. C. 

SARWA —Petitioner 

VGTSU8 

emperor—Prosecctor. 

^’'l!!li^^^l^f>ocedureCode(ActVo/ 1S9S), 88. 190, 
IJI, 5J7—Cbalau case—Accused added by ilagistrate-- 
^ot bound to act under section 191—Evidence to be 
taken ajresh—In-cgularity not to take evidence again— 
Luraole by section 537. 

L. was chalaned by the Police, and the Magistrate, 
after examining the investigating officer, considered 
o. Should be Joined as an accused person. Proceaa 
>yas accoidingly issued to S. and he was tried along 
with L. Both were convicted: 

that the Magistrate took cognizance of 5.’s 
offence under clause (6), not under clause (c) of sub¬ 
section (1), section 190, Criminal Procedure Code, and 
was, consequently, not bound to act under section 191 
of the Code; 

Qutba V. Emperor, 32 P. R. 190-1 Cr.; 1 Cr. L. J. 611; 

68 P. L. R. 1904, Charu Chandra v. Narendr. 4 C W* 

N. 367, referred to. ' 

^ That the Magistrate committed an irregularity in 
simply reading over the investigating officer’s deposi- 

tion to 8. who then cross-examined, instead of examin¬ 
ing the witness again. 

That the mistake having not prejudiced S. it might 
therefore, be taken as cured by section 537 of fha 
Criminal Procedure Code. 

RevisioQ against the order of the District 
Magistrate, Bhaudara, dated the 20th Febru¬ 
ary 1913, confirming the conviction and sen¬ 
tence passed by the Tahsildar and Magistrate 
second Class, Tirora, dated the UthPebruarj^ 


Rule made absolute. 


Dr. B. S, Oour, for the Petitioner. 

JUDGMENT.—In this case one Lachman 

bingb was chalaned by the Police to the 

Tirora, a Magistrate 
the 2 nd class, for having voluntarily 
caused grievous hurt to Ramlal. After ex¬ 
amining the investigating officer the Magis¬ 
trate considered that Sarwa, the present 
applicant, should be joined as an accused 
person. Process accordingly issued to Sarwa 
and he was tried along with Lachman Singh, 
noth men were eventually convicted, Lach. 
man Singh under section 325, Indian Penal 
Code, and Sarwa under that section read 
with secUon lU ibid. Sarwa appealed to 
the District Magistrate, one of his contentions 
being that the trying Magistrate had taken 



INDIAN OASES. 


Vol. XJX] 


SARWA V, EMPEROR. 

cogfnizance of the case ag’ainsfc liim under 
clause (c), sub-section (1) of section 190, 
Criminal Procedure Code, and so ought not 
to have tried him without first taking action 
under section 191 ibid. Tliis objection was 
overruled by the Appellate Court on the 
strength of the decisions of Jagat Chandra v. 
Queen^Empress (1) and Emperor v. ^akhia 

(2). It is now repeated in this Court. 

The case from the Central Provinces above 
cited is not precisely in poitit, inasmuch as 
there action was taken by tlie Court under sec¬ 
tion 351, Criminal Procedure Code. Decisions 
more apposite are those of Qatha v. King^ 
Emperor (3), Cham Chandra Das v. NarenJra" 
Krishna Chakravarti (4), and the Calcutta one . 
referred to by the District Magistrate. In all 
these the proceedings began on receipt of a 
complaint, j.e., under clause (a) of sub-section 
(1), section 190, Cri minal Procedure Code. 
In the first the evidence disclosed that the 
person complained against was innocent but 
that possibly another person was guilty and 
the Magistrate accordingly directed the trial 
of that other, lii the second the persons 
complained against were tried arid convicted : 
the evidence showing that others wore also 
concerned in the same offence, those otliers 
were proceeded against by the Magistrate 
and separately tried. In the third the com¬ 
plaint implicated only three persons but a 
preliminary inquiry rev^ealed the complicity 
of a fourth and processes were issued simul¬ 
taneously against all four. The ratio de¬ 
cidendi was that the Magistrate, having cog¬ 
nizance of the offence, was bound to deal 
with the evidence brought before him and to 
see that justice was done in regard to any 
person who might be proved by the evidence 
to be concerned in that offence. This prin¬ 
ciple seems to have been expressly embodied 
in section 351 of the Code and it applies 
equally whether proceedings started on a com¬ 
plaint or on a Police report. I hold, therefore, 
that the Magistrate took cognizance of 
Sarwa’s offence under clause (h), not under 
clause (c^ of sub-section (1), section 190, 
Criminal Procedure Code, and was, conse¬ 
quently, not bound to act under section 191 
ibid. 

(1) 26 C. 

(2) 3 Incl 

(3) 32 P. 

1904. 

(4) 4 0. W. li^7. 


786; 3 C. W. N. 491. 

. Cas. 568; 5 N. L. R. 113; 10 Cr. L. J. 303. 
R. 10p4_SifcUl-Cr. h. J. 511; 68 P. L. R. 



An irregularity not complained of here 
was, liQ-.vever, committed by the Magistrate. 
When b.)th tlie accused per.son.s were placed 
bef)ro him he <liil ir>t again examine the 
investigating ollicer, but read over that 
witnes.s’s depo.sition to Sarwa who then 
cros.s-examinetl. As it was decided to try 
both Lichtnan Singh and Sarwa together, 
the proceeding.s should have commenced 
afre.sh. This mistake ilid not prejudice 
Sarwa, for tlio Polica odlcer’s evidence on- 
tains practically notlung hut a history of 
the investigation, it may, therefore, be taken 
as cureil by section 537 of (lie Code. 

On the merits it is urged on the applicant 
Sarwa’s heljalf that lie is not slio.vn to have 
contemplated t he infliction of grievous hurt 
by Licliman Singh. The eviilonce, liowover, 
makes it perfectly clear that he was backing 
Lacliman Singh in an effort, to rescue cattle 
whicli had been lawfully seized by Di.sheshar 
(P. W.No 3)for trespass, and tliat when R irn- 
lal intervened to support Dishesliar in a claim 
to impound the animals Ramlal was hehl by 
Sarwa while Ijichraan Singh beat liiin with 
a lathi fracturing liis slioulder and two bones in 
his right leg. The applicant’s intention was 
certainly to make resistance by liamlal 
impassible, and ho cannot but liave known 
that repeated blows with a lathi were likely 
to fracture a bone. I agree, therefoi’e, with 
the CourU below in holding tliat the appli¬ 
cant intentionally aided L.achraan Siiigli iu 
voluntarily causing grievous hurt to Ramlal. 

I would add that the sentence of three 
months’ i-igorous imprisonment with fine of 
Rs. 100 would be legal and not excessive 
even if Sarwa contemplated no more than 
the intlicfion of simple hurt. Forcible rescue 
of cattle seized for trespass is described by the 
trying Magistrate as becoming common in 
bi.s Tahsil, so that deterrent sentences are 
necessary. 

The application for revision is accordingly 
dismissed. 

Application dismissed 
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CALCUTTA HIGH COURT 
Criminal Reyision No. 434 of 19j3 

May 7. 1913. 

fresent-.—Ur. Justice Imam and 
Mr. Justice Chapman 

ANCHU AlANDAL and others—Accdsed 

—Petitioners 

verrus 

f .^^jPEPOR—O pposite Party 
Criminal 1 roccdure Code (Act V of ISQh) c io- 

sub... WcU Wau., OJ Coun-A^^ 

caUonmadeb.j somebody, if neccssasy^PolicefeJori 

Held, that tho Police report was n enffi • 
tiou for the 

ilagistrate in giving-the sanction ''i ° Justify tho 

the Criminal Vrocedure iJoTr, 

needed at all if an application was 

section l.)5, i.bjectiou (l';. efai^ 

is not necessary in ca^es which r. ^ application 

lyS, sub.section(l) cirus?/aLfTn““^^^^ 

dure Code. ^ Criminal Proce- 

Mr. Z, it. Zahed^ CoanapI am^ Ar i ■ 
naked Hussain, for the PetitTotr" 

Babu Atulya Charan Bose, for the Crown. 
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JUDGMENT. 

Imam J —This was a Buie calliog on the 
District Magistrate of Nadia to show LuL 

why the sanction to prosecute the petitioner 

for djsobedience of the order passed by X 
Sub-D,visional Officer should not be set 
aside on the ground that the order complain- 
ed of IS neither under section 195 nor adirec 

ProcedurJ CoTe*' """“'-I 

We find no substance in this Bale. Tho 
order was clearly made under section 195 
clause (a) of the Criminal Procedure Code’ 
It IS pressed on ns that a sanction under sec' 
tion 195 {a) cannot be good without an 
application made on behalf of some body for 
sanction to be granted. It is admitted that 
the sanction was given by the Magistrate on 

a lohce report eetting forth the facts of the 

disobedince of the order and also containing 
a request that the petitioner should be prose 
^ted under section UO, Indian Penal Code 
We see in the report a sufficient application 


for the purposes of the law to justify the 
Magistrate in giving the sanction under seo- 
tiou 195 if an application were needed at 

We, therefore, discharge the Buie. 

1 he due promulgation of the order in res- 
pect of which the disobedience is alleged, is 

dieputedby the petitioner. We express no 
opinion on the point but leave it to the 
Magistrate who will try the case to decide 

Chapman, J._I agree, but desire to add 

spchn" WovisioDs contained in 

section 195 (1) („) are concerned, I do not 

saLi- of '‘oy application for 

s! H "'*^'oh it has been 

aid that a Court, acting under section 195 
/ < L ought not to proceed ezofpt upon an 
application are no authority for saying that 
an application is necessary in cases which 
came3 under section 195 (1) (a). 

Itule discharged. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 73 of 1912, 
December 18, 1912. 
Presenti^lir. Pratt, J. (5. 
IMPERATOR— Pbosecotor 

versus 

. Appellant 

345- 

inquire .nio ivA.a vleaded-LooPolts^fiZ 

The provisioua of section 345 (G) indicate tl^(l^ 
operates as a complete bar to the prosecution 

by the Magistrate ti-vino- th mqnired into 

forXe A^Sfant"''’- 

accused has been con- 
Yicted under section 498, Indian Penal 

Code for enticing away the wife of the 

compUmant. In the course of the trial the 

accused pleaded that the offence had been 



INDIAN OASES. 


949 


VoK XIX] 

SHEIKH MOTI V, EMPEBOR. 

compounded by himself and the complainant 
who was the husband of the woman and 
offered to give evidence in support of the 
plea. The Magistrate made the following 
order:— 

The complainant is present and he says 
that he had never compounded with the 
accused and is not prepared to effect a 
compromise with tliem. In tliat case under 
no law could the inquiry be held as required 
by accused’s Counsel to be done. The 
application is rejected.” 

The Magistrate appears to have considered 
that the composition under section 345 must 
necessarily be a proceeding in Court. 

The principle of Ruglish Law is that the 
composition of an offence is illegal if the 
offence is one which is of public concern, 
but that if the offence is of a private 
nature and one for which the complainant 
might have recovered damages in a civil 
action the composition is lawful. KerV v. 
Leeman (1) and Windhill Local Boci'^d v. 
Vint (2). Tliis principle is adopted in 
India, but here the teat for deciding 
whether the offence affects the individual 
rather than the State is section 345 of tho 
Criminal Procedure Code —Dalsukkram v. 
Charles Ve Bretion (3^. 

The agreement of composition pleaded in 
this case is, therefore, a perfectly legal 
agreement. If the complainant had instead 
of taking criminal proceedings sued for 
damages for the tort, the composition could 
have been pleaded as accord and satisfaction; 
and it would have been a complete bar to 
the suit. 

The provisions of section 345 (6) indicate 
that the composition has the same effect in 
a criminal trial as it would have in a civil 
suit. It operates as complete a bar to the 
prosecution as if the accused had been 
acquitted. 

There is no necessity for the composition 
to be effected in Court in the ciiminal trial 
any more than in the civil suit. The section 
of the Criminal Procedure Code does not 
imply any such necessitj-—at any rate in 
cases which can be compounded without the 
sanction of the Magistrate. This was the 

(1) (1844) G6 R. R. 392; 6 Q. B. 308; 13 L. J. Q. B. 
259; 8 Jur. 824; 115 Eug. Rep, 118. 

(2) (1890) 45 Ch. D. 351; 59 L. J. Ch. COS; 63 L. 
T. 866; 38 W. R. 738. 

(3) 28 B. 826; 6 Bom. L. R. 73. 


view of the Calcutta High Court as express¬ 
ed in the case of Munay v. Queen- 
Empress (4). The accused in that case 
pleaded a composition out of Court and the 
Judges said that if tliat were proved the 
Magistrate would have had no jurisdiction 
to go on w'ith the trial. 

I think tliat is the correct view and, 
therefore, direct the Magistrate to take such 
further evidence as may be offered by the 
accused and tho complainant on the issue 
whether the offence has been lawfully com¬ 
pounded. 

The evidence to be taken in the presence 
of the accused and to be certified to this 
Court within a month. 

Appellant admitted to bail on his own 
recognizance in Hs. 200 and one surety in 
the same sura to appear at the further 
hearings of the case in the Magistrate’s 
Court and in this Court. 

Appeal remanded, 

(4) 21 C. 103. 


NAGPUR JUDICIAL COMMISSIONER’S 

CO CRT. 

Criminal Revision Application No. 18 

OK 1913. 

February 15, 1913. 

Present'. —Mr. Stanyon, A. J. 0. 

SHEIKH MOTI— Applicant 

versus 

EMPEROR—PftOsECCTOR. 

VnhUcOnmhliug Act (llloS\^iu),ss. 3,4, 6, 10— 
Criminal Proccflurc Code(Act rr>/l89vS^,.s. 239— Keeping 
a cammon tjaming house, and playing therein — Tii^erent 
otjences committed in the same transaction—Joint trial 
rati I— Presumption of credible injormation—Police 
report credible information—Police not chalaning some 
persons found in the house one! producing them as toit. 
ne.iKCS— SectiotAOinapplicalle— Pine primarily to be the 
jninishment—OJjencc under section 3 more serious than 
offence under section 4. 

Under tho Piil»lic Gambling Act III of 1807 the offeu. 
cea of the keeper of aconiiuon gaining lionao and players 
tlieroiu arise out of facts bo inseparably connected 
together a.^ to form a einglo transaction, and, therefor©, 
the house-keeper who commits one offence in that 
transaction, and his customer, who commits another 
(the house-keeper being in substance an abettor of 
the gambling) are ck-arly within the purview of sec¬ 
tion 239 of tho Criminal Procedure Code, 1898, for 
joint trial as persons accused of different offences 
committed in tho same transaction. 
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c.-n'cr®P- 19W 

Li , 11 Lr. L. J. 211, referred to and doubted. 

Where a warrant issued under section 5 of the 
Gambling: Act, IS duly signed, and shows upon the 

face of It that it was issued on crodiblo information 
It must be presumed tliat the Ma^ristrato sJo-nfno- t] ’ 

warrant hnd such information. the 

A PoHco report is prima facie credible information 

If the prosecution choose to proceed only a-ainst 
some of the persons found j^amin- or present a 

common p:aminf? house, that does not prevent the 
officer conductin.irtl.o prosecution from cillimr as w t 
nesses persons who are not proceededajcainst SeVlon 
30 has no application to such persons. It applies to 
persons converted by the Ma;,istrate into Jiu esses 

out of the persons brou-ht before him for trial 
The wording of sections 3 and 4 wlm.-o ’ . 

I to the usual rule, the pnnisl.mc.t of fine p.W.Ts ™ho 
. alternative of imprisonment, stpr^csts tint thn r • 
atu,.o iaten.lod that p,i,„a,'i,, sh^ic “ 

. as the mode of pnmsbment. and imprisonment award 
ed in fjps:ravated cases only. * ft"ard- 

An offence under section 3 is more sorinnt, n.n 
under section 4. -^enous than one 

Criminal revision against, the conviction 
and sentence passed by the Magistrate 
1st ^class, Khandwa, dated the 21st January 

Or. H. S. Qour, for the Applicant 
JUDGMEtYT.-This ap^Sn arises 
out of the same case as the application in 

frder" I. '‘"d this 

cations. 1 he present applicant, Sheikh Uoti, 

of 1867 (Gambluig) and .sentenced to rigorous 
imprisonment for 15 days. He was jointly 
tiled with Sheikh Hayat, the other applicant 
or revision w'ho was convicted, under section 
dof the said Act, for keeping the common 
gaming house in which Sheikh Moti’s 
offence was committed. Sheikh Hayat 
was also convicted under section 4, and 
for each of his two offences he was ordered 
to undergo rigorous imprisonment for 15 
days, or one month in all. These convictions 
were had after summary trial on the 21st 

January 1913, 

taken le that the rrial is illegal because 
trL appl,cants could not be jointly 

and the 

y for keeping a gaming house. This 
contention finds support from the view 
taken by a Judge of the Punjab Chief 
Court in Mahhan v. Emperor (1). That 
case certainly lays down that the keeper 
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fi , sam'ng house cannot be 

J intly tried with a person accused of being 

found pmbling in such house, bat no 
reason is given for this view except by refer¬ 
ence to some previous unpublished order of 
the same Coart. 

With due respect I am of opinion that 
the above view is too widely stated. 
\\ here the charge against the keeper is 
a general one, based on evidence that, on 

several occasions, gambling had taken place 

in the house kept by him for the purpose 
It may be that he could not be jointly 
tried with one of the gamblers; though 
even as to this I have some doubt B it 
the usual procedure in a gambling case is 
to proceed upon the evidence of a single 
transaction. A warrant is isaned, in puiai- 
yice of which a raid is made. It rrsilts 
in discovering a nnmber of persons gambling 
with, or ill the presence of, the owner or 
occupant of the house who, if not gambling 
himself; engaged in levying his toll for 
the use of the premises in some form — 
generally a percentage on the money invoste I 
or a fee per game. Thereupon the hoa.so 

occupant IS arrested with his customers, and 
while they are charged with gambling, he 

Sudiiig: file premises without 
which their gambling would not be criminally 
punishable. It is only because the gambling 
18 carried on in a common gaming house 
that It IS an ofl^ence; and it is only because of 

particular raid 
that the houss is presumed to be a common 

gaming house. The offences of the keeper 

and players arise out of facts so inseparably 

connected together as to form a single 

transaction, and, therefore, the honse-keeper 

who commits one offence in that transaction 

and h.s customer, who commits another, 

(t^he honse-ieeper being in substance an 
abettor of the gambling), aie clearly within 

the purview of section 239 of the Criminal 
Procedure Code, 1S98, for joint trial as 
persons aoensed of different offences commit! 
ted in the same transaction. Therefore, 
the objection as to the validity of the trial, 

down misjoinder of accused breaks 

that the warrant, under 
which the raid of Sheikh Hayafa hon^e was 

® o° 

of Act m'’f‘’l’'««’*v'“°’/^ required by section 5 
of Act III of 1867, and that, therefore, no pre- 
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sumption under section 6 could legally be 
made. This objection was not seriously 
pressed, and is obviously untenable. The 
warrant, duly signed, shows upon the face 
of it that it was issued on credible informa¬ 
tion, and it must be presumed that the 
Magistrate signing the warrant had such 
information. A Police report is prima facie 
credible information. 

Objection is next taken to the examination 
of some of the gamblers as witnesses without 
the previous sanction of the Magistrate. 
The objection is based on a misconception of 
section 10 of the Gambling Act. If the 
prosecution choose to proceed only against 
some of the persons found gaming or present 
in a common gaming house, that does not 
prevent the officer conducting the prosecution 
from calling as witnesses persons who are 
not proceeded against. Section 10 has no 
application to such persons. It is a further 
enabling section which empowers the .Magis¬ 
trate, out of the persons brought before him 
for trial, to convert any he may think fit into 
witnesses, and upon his doing so, and subject 
to their deposing truthfully, such persons are 
treated as approvers, and pardoned under 
section 11 of the Act. 

Finally objection is taken to the sentence, 

^ and this objection must prevail. The Magis- 
i trate has wholly ignored the repeated orders 
? of this Court, and Criminal Circular No. 
1/23 against the imposition of short terms 
of imprisonment. The Magistrate .s explaua- 
1 tion as to some previous conviction under 
sections 3 and 4 is unintelligible, as the case 
■ was summarily tried, and there is no charge 
' or other mention of any previous conviction. 

If there was any such conviction the present 
. case would have come under section 15 of 
‘ the Act. The further explanation that the 
section provides imprisonment is no explana¬ 
tion at all. 

The wording of sections 3 and 4, where, con¬ 
trary to the usual rule, the punishment of fine 
precedes the alternative of imprisonment, 
suggests that the Legislature intended that 
primarily fine should be used as the mode 
' of punishment, and imprisonment only in- 
‘ flicted in aggravated cases. The present 
applicant must be treated as a first convict, 
and the sentence of 15 days’ rigorous im- 
prisonment inflicted upon him was most un¬ 
justifiable. The learned District Magistrate 
fbould warn the Magistrate concerned to 


exercise his powers with better discretion in 
future. A fine of Rs. 10 would have been ; 
sufficient, but, as the applicant underwent 
some days of ligorous imprisonment before 
he was released by tlie order of this Court,!/ 
I uphold the couviction and remit the un-' 
served portion of his sentence. 

An offence under section 3 is more serious 
than one under section 4: but, in any case \ 
uuder this Act, a Magistrate must have, 
and must state in his judgment, special ^ 
reasons for inflicting a substantive sentence > 
of imprisonment. No such reasons are forth¬ 
coming in the present case, and the two 
sentences of 15 days’ rigorous imprisonment 
against Sheikh Hayat are arbitrary, exces¬ 
sive and objectionable. He has already 
served one of them and a part of the second. 
In Criminal Revision No. 24 of 1913 I will 
confirm the convictions and must confirm 
the sentence of 15 days under section 3, as 
it has already been undergone. Under sec- . 
tion 4 the sentence will be reduced to the . 
term already suffeied. lu short, the un-' 
expired portion of this prisonei’s sentence is. 
remitted, and he will forthwith be released. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1018 oi? 1912. 

August 14, 1912. 

present-. —Mr. Justice Holmwood and 
Mr. Justice Imam. 

BABURA.M RAUr and otbers—Aoodsbd 

—Petitionbbs 
vereus 

EMPEROR—Opposite Partt. 

Criminal appeal—Finding inronsintent with coneZt*. 
^iQit^Hfl.hcnring, ground for—Right of private defence 
_ point ol law- Penal Code Art (XLV of 1890^, 

99. 100 , 101 . I ts, 

If the Kinling of a Sessions Judge on appeal is in- 
consibtont witli his conclusion, that is only a ground 
for re-hearing of the appeal. 

It is open to the High Court to deal withtho point, 
as a puro qaestion of law, whetlicr on the Ondiogs of 
the Sessions Judge on appeal tlie accused had a right 
of private defence. 

The accused grow certain crops which the com¬ 
plainant’s party cut, carried away and stacked in a 
neighbouring field belonging to another person. 

The accused, forty or fifty in number then arrived 
armed with lathis, merely to take away their cropi 
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attacked. While they were removin" the croo thov 
were attacked by the complaioant’s party fi^rst by 

W Vlr resulted in i 

lessintLt 

flWd, that the accused were acting within ttoir 
nphts in collectini? their own crops with a view ’ to 

party, .,.,-e|. reaso„.uf “lea 

a ritv,tT“ therefore 

a right to cause any injury short of death! 
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Rale agaioBt the order of the Deputy Ma- 
gistrate of Chapra. dated .March l5th 1912 
conarmed on appeal by that of the Sessions’ 
Jodfire of Saran, dated June 24th 1912 

Mr. Counsel, and Baba Surendra 

Kumar Bose, for the Petitionera. 

Baba Atulya Charan Bose, for the Crown. 

JUDGMENT.—This wna a Rule calling 

npon the District Magistrate of Saran to 
show cause why the convictions of the 
petitioners and the sentences passed upon 
them should not be set aside on the ground 
Ire Convictions of the petitioners 

arbrtl'"l'“"““r J®°'’ arrived 

at by the learned Sessions Judge. 

orded. If the ending of the .Sessions 

that conclusion 

lat would only be a ground for re-hearing 

of the appeal. But the real point in this 

case .8 whether on the endings of the Judge 

the petitioners bad a right of private defence 

and are, therefore, entitled to acquittal. This 

18 a matter with which we can deal as a 
pure point of law. 

Now, the facts which are admitted to have 
been found by the lower Conrt are that 
Baboram grew the disputed crop.s. Baburam 
we may say, is the principal man in the 
party of the accused. And Nagina is the 
complainant and bis rival. It is farther 
admitted that Nagina’s party went and cat 
the crops, and carried them away aud 
stacked them in the field of Ram Birich 
without interruption. They then retired 
froin the field. After they had retired Babu- 
rain s parly came up and they consisted of 
forty or fifty persona and apparently were 
also armed like Nagina’s party with Uthis 
gorams and other weapons. There is* 

fW finding 

that they intended to commit a premeditated 

not. Their intention, so far as it can be 


gathered from the findings and from their 
conduct, was merely to take away the crops 
they were entitled to, and not to use any 
force unless they were opposed or attacked. 
Whether they would have been justified in 
attacking Nagina’s party after deliberately 
arming themselves while Nagina’s party were 
in possession of the crops is a matter which 
we need not decide here. They were clearly 
acting within their rights in collecting their 
own crops with a view to take them away. 

While they were doing so they were 
attacked by Nagina’s party, first by clods of 
earth and then with spear. This, as might 
be naturally espected, resulted in a free 
fight and in that fight several of Babiiram’s 
people were injured and four of Nagina’s 
party, it is said, were nearly killed. What 
was the precise nature of their injury does 
not appear in the judgment. The learned 
Judge finds all these facts in favour of Babu- 
ram’s party, yet he finds that there was no 
right of private defence either of property 
or of persons. As we have already said we 
need not at this stage discuss the question of 
right of private defence of property inasmuch 
as no property was then attacked. But certain¬ 
ly Baburam and his parly had the right to 
defend their persons from an attack with 
clods and spears, an attack which reasonably 
caused apprehension that death would be 
the result. For the object of Nagina’s parly 
must have been to drive them away al¬ 
together from the Khalian and in doing so 
if they restated, it is clear that some of them 
would probably have been killed. They had, 
herefore, a right to defend their persons and 
to cause any injury short of death. That 
being so the convictions and sentences, in 
oar opinion, are illegal and must be set aside. 

an ® absolute, the convictions 

T.L Tu ’‘"‘I accused 

persons will be acquitted and released. 


Rule made absolute. 



INDIAN OASES. 


953 


VoL XIX] 

ABDULLAH MANDAL t). EMPEBOK. 

CALCUTTA HIGH COURT. 
CRiMrNAL Revision No. 347 of 1913. 

April 16, 1913. 

Present: —Mr. Justice Imam and Mr, Justice 

Chapman. 

ABDULLAH MANDAL and another— 
Accused—Petitioners 
versus 

EilPEROR— Opposite Party. 

Criminal Procedure Code (Jrf V oj 1898), .«s. 173 
190 cl. (.c),200^lnforination of thejf case to Police- 
Report that case true but no evidence—Making over of 
ease to Honorary Magistrate icho reported that alleged 
stolen property belonged to accused—Issue of sununons 
by Magistrate, whether proper—Proceedings before 
Honorary Magistrate, vjhether legal. 

Information was given of tlie theft by the .accus¬ 
ed of a bullock to tho Police wlio submitted a re¬ 
port to the Magistrate that tho case against the 
accused might be true but ebat the evidence to prove 
it was not forthcoming. Thereupon tho Magistrate 
made over tho ease to an Honorary Magistrate for 
inquiry and report. Tlio Honorary Magistrate ex- 
amined witnesses on both sides and reported tliat it 
was proved that the bullock was purchased by the 
accused and that no trial of the accused could bo re- 
commended. On receipt of this report, tho Magis¬ 
trate ordered tho issue of summons against tho ac¬ 
cused with tho remark th.at tho purchase of the 
animal by tho accused should bo proved in Court: 

Held, that (1) upon tho report of tho Police under 
section 173 of tho Criminal Procedure Code, it was 
open to the Magistrate to take cognizance of the caso 
under section 190, clause (.b), but instead of doing so, 
bo made over tho case for imiuiry and report as 
though ho was dealing with the matter on a complaint 
under section 200; tho proceedings before the 
Honorary Magistj-ato were not in consonance with tho 

provisions of tho law; and (2) after tho ro|)ort of tho 

Police and the Honorary Magistrate, tl>o Magistrate 
ought not to have 8ummone«l the accused; and (3) tho 
proceedings should not bo allowed to go on. 

Rale against tlie proceedinga taken against 
the petitioners under section 379, Indian 
Penal Code, by the Sub-Divisional Magistrate 
of Hooghly, by his order of January 6th, 

1913. 

Babu Munmotha Piath Mukkerjee, for the 
Petitioners. 

JUDGMENT.—This was a Rule calling on 
the District Magistrate of Hooghly to show 
cause why the order, dated the 6th January 
1913, should not be set aside. 

Information was given to the Police by the 
complainant, Naairul Huq, at the Thana of 
Dadpur in respect of the theft of a bullock 
belonging to his brother-in-law, Panchhari 
Sheik, by the petitioners Abdullah Mandal 
and Neamul Huq. The Police on such in- 
{Qrmation being recorded, submitted a report 


to the Magistrate in which they stated that 
the case against the accused might be true 
but that the evidence to prove it was not 
forthcoming. Thereupon the Sub-Divisional 
Magistrate made over the case to Mr. N. K. 
Bose, an Honorary Magistrate, for tho pur¬ 
poses of inquiry and report. The Honorary 
Magistrate examined a number of witnesses on 
both aides and then submitted a report to the 
Sub-Divisional Magistrate in which ho 
expressed his opinion that it was amply 
proved that tho bullock liad been purchased 
by Abdulla and tliat, therefore, he could not 
recommend a trial of tlie accused under 
section 379, Indian Penal Code. On r’eceipt of 
this report the Sub-Divisional Magistrate 
ordered tho issue of summons against tlie 
petitioners and in his order remarked that 
the purchase of the animal by the accused 
should 1)6 established in Court. 

The proceedings of the Sub-Divisional 
Magistrate are open to attack on grounds of 
law and fact alike. A report Imviug been 
submitted by the Police under section 173, 
it was open to the Magistrate to take cogni¬ 
sance of the case under section 190, clause (51, 
of the Criminal Procedure Code. But he 
did not choose to do so and proceeded to 
make over the case for inquiry and report 
as though the matter he was dealing with 
was one on a complaint under sectiiii 200 
of the Code. The proceedings before the 
Honorary Magistrate thereafter, so far as 
tliey bear on the case based on a Police 
report, were not in consonance with the pro¬ 
visions of the law. We might have been 
disposed to overlook the proceedings that 
were erroneously had before the Honorary 
Magistrate and should have treated, the 
order of the Sub-Divisional Magistrate for 
the issue of summonses against the accused 
persons as one passed under section 190, 
clause (5), had not the petitionere based their 
contention for the dropping of these pro¬ 
ceedings on another ground as well. They 
say that the facts disclosed before the 
Honorary Magistrate do not justify the trial 
of the accused persons. Ordinarily we would 
not be disposed to interfere with the discre¬ 
tion of the Magistrate if it were not for 
exceptional circamstances, namely, the ex¬ 
amination of a number of witnesses before the 
Honorary Magistrate having already had the 
effect of causing the two parties a great 
deal of trouble. If those proceedings before 
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the Magistrate had disclosed facts which led 

U9 to believe that a trial would be in the 

i^Dterest of justice, we should have had no 

hesitation in allowing the proceedings to 

go on. But the inquiry by the Police as 

well as by the Honorary Magistrate disclos- 

mg the fact that there is no case against the 

petitioners that could be rightly tried, and 

the bul^Divisional Magistrate not having 

given sufficient ground for not agreeing with 

the Honorary .^^agl8trate and the Police we 

are not disposed to allow the proceedings 
to go on. ^ 

The order, therefore, is that this Rule be 
made absolute, the order of the Magisirate, 
dated the Gth .lanuary 191', set aside aud the 
proceed.ugs stayed. If the petitioners are 

bail'''' ’ ^ '^'"Charged from their 
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(if) that the proviso to section 158, Crimiual Pro¬ 
cedure Code, is universal in its application 

and IS not restricted to Xativo States in 
India; 

(tfi) that whether the proceedings of the Magia- 

trato wore irregular or illegal for want of 
sanction of the Local Government, section 
f nminal Procedure Code, could not bo 
applied at an intermediate stage of the case 
so as to allow the error to remain unoorroot- 

0 Cl« 

Wadhumal Oodharam, for the Appli- 


If life made absolute. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CKIMIN4L Revisio.n Applioatiok No. 143 

OF 1912 

November 14, 1912. 

Pre.enf:-Mr. Pratt, J. C., and Mr. Hayward, 

A. J C ^ 1 

IMPERATOR— Prosecotor 

versus 

CHELLARAM NARAINDAS — 

Accused—Applicant. 

svv Code (Act T of 1893), ss. 188, 192, 

637 Native Indian Subject committing offence in 
foreign country-Sanction oj Local Government not ob^ 
tained—Promso to section 188 appUcahle-'lrial illegalor 
irregular—Section 537 cannot be applied at intermediate 
etage of case--Order of District Magistrate ,coder section 
192 does not decide questions of law or fact in the case 
The accused, a Native Indian Subject of the Kino*' 
was charged with the offence of criminal breach of 
trust committed at Las Palmas in Spain He 
objected to his trial bj the City Magistrate. Hvder- 

abad on the ground that it was illegal for want of 

sanction ot the liOCRl Gorcrnni^nt. 

The Magistrate decided that he’had jurisdiction as 
the case had been mmlo over to him, under section J92 
Criminal Procedure Code, by the District Magistrate- 

(Othat an order by a District Magistrate under 
section 192, Criminal Procedure Code, does 
not import a decision of any question either 
9* iftw or fact arising in the case. 


Mr. 
cant. 

• • ^ is is an application for 

revision of an interlocutory order made by 

the City Magistrate, Hyderabad, deciding 

tliat he has jurisdiction to try the accused. 

The Magistrate bases his decision solely 

on the ground that accused had been made 

over to him under section 192 of the Criminal 

Procedure Code for trial by the District 

Magistrate. But an order by a District 

Magistrate under section 192 does not import 

a decision of any question either ot law or 

fact arising in the case. The Magistrate 

was, therefore, wrong in not allowing the 

accused to raise the question of jurisdiction 

We might return the record to the 

Magistrate with a direction to this effect that 

as the case is before us it is expedient that 

we vvould consider the question raised and 
decide it. 

Th^e accused is a Native Indian Snbject of 
he King and the offence charged against 
him 18 that of criminal breach of trust com- 
mitted at Las Palmas in Spain 

The accused is at Hyderabad Sind; an 
offence committed out of British India is 
punishable as if it had been committed 
ithin British India under section 3 of the 

8^®"“ Code; and jurisdiction is 
nferred on the Magistrate by the first 

Ondr Procedure 

Code, subject to the first proviso. 

I he only question is whether under that 
proviso the sanction of the Local Goyern- 
ment is necessary for the trial ? 

is Tat of„the Public Prosecutor 

tical Agent the sanction of the Local 

t^ thl"!”®"! .^hall be required" apply only 
to the territories of Indian Princes where a 
Political Agent might be appointed, and that 

p aces oatside India altogether are beyond the 
scop© of th© proviso. 

The generality of the words used negative 
this interpretation and the history of the 
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legislation which led to the amendment of 
section 188 points the same way. 

Extra territorial jurisdiction is vested in 
the Governor*General in Council in his 
executive capacity and also in the Indian 
Legislature. 

The legislative powers are derived from 
three Acts of Parliament. These are:— 

(i) The Indian Councils Act, 1861, 24 and 
26 Viet. 0 . 67:—"For all servants 
of the Government of India within 
the dominions of Princes and States 
in alliance with Her Majesty.” 

(I'O The Government of India Act, 1865, 
28 and 29 Viet. c. 16:—"For all 
British Subjects of Her Majesty 
within the dominions of Princes 
and States in India in alliance with 
Her Majesty whether in the service 
of the Government or otherwise.” 
{iii) The Indian Councils Act, 1869, 32 
and 33 Viet. c. 98;—“For all 

persons being Native Indian Sub¬ 
jects of Her Majesty without and 
beyond as well as within the Indian 
Territories under the deminion of 
Her Majesty.” 

The jurisdiction of the Governor-General 
in Council in his executive capacity is mach 
wider and is now declared lu the Ir^dian 
(Foreign Jurisdiction) Order in Council, 1902 
— See Gazette of India, Part I, page 667. This 
foreign jurisdiction is delegated to the 
Governor-General in Council by His Majesty 
the King ; and the Foreign Jurisdiction of 
His Majesty is declared in similar terms iu 
the preamble to the Foreign Jurisdiction Act, 
1890, 53 and 54, Victoria, Chapter XXXVII. 


Now the Indian Foreign Jurisdiction and 
Extradition Act, 1879, was defective m 
many ways. It dealt with both the 
extra territorial powers of the Governor- 
General in Council in his executive capacity 
and with the extra territorial powers of the 
Indian Legislature. Tl.e former was declared 
in the preamble and section 8 was an enact¬ 
ing section under the latter power. That 
section corresponded exactly with section 
188 of the Code of Criminal Procedure of 


1882 and was as follows 

" The law relating to offences and to 

Criminal Procedure for the time being in 
force in British India shall, subject as to pro¬ 
cedure to such modifications as the Governor- 


General iu Council from time to time directs, 
extend 

(а) to all European British Subjects in 
the dominions of the Princes and 
States in India in alliance with Her 
Majesty ; and 

(б) to all Native Indian Subjects of Her 
Majesty in any place beyond the 
limits of British India.” 

This section fell short of the powers con¬ 
ferred by Parliament for it did not embrace 
servants of the Government of India over 
whom jurisdiction had been given by the 
Indian Councils Act, 1661, see Queen Em¬ 
press V. Nalwarai fl). On the other hand, it 
exceeded those powers as the expression 
‘European British Subject’ is much wider 
than the phrase, British Subject of Her 
Majesty, occurring in the Government of India 
Act, 1865. 

These defects have now been removed by 
the Legislature. Section 188 of the Criminal 
Procedure Code has been amended so as to 
conform exactly with the Statutes empower¬ 
ing tlie Indian Legislature. The first paragraph 
corresponds to the Indian Councils Act, 1869, 
the 2ud paragraph with the Government of 
India Act, 1865, and the third paragraph with 
the Indian Councils Act, 1S61. Exactly simi¬ 
lar amendments were made in section 4 of the 
Indian Penal Code by Act IV of 1698, Again 
the Foreign Jurisdiction and Extradition Act 
of 1879 has been repealed. Its legislative en¬ 
actments have been produced in the Indian 
Extradition Act, XV of 1903, while the extra 
territorial powers of the Governor-General in 
Council are now more appropriately declared 
in the Indian Foreign Jurisdiction Order in 
Council. 

Now within the territorial jurisdiction 
there are the following Courts: — 

(1) Courts of the Foieign Sovereign. 

(2) Courts establi.shed by His Majesty the 
King by Order in Council, under the Foreign 
JurisdicMon Act, 1890, 53 and 54 Victoria, 
Chapter 37. 

(3) Courts established by the Governor- 
General in Council either under sections 4 
and 5 of Act XXI of 1879 or under ihe In¬ 
dian Foreign Jurisdiction Order in Council, 

1902. 

(1) 16 B. 178. 
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An instance of the Courts in clas3(2) is the 
Court of the Consul General in Somaliland 
established under the Somaliland Order in 
Council, 1899—See Gazette of India, 1900 
parti, pagre 41—Instances of Courts in class 

(3) are the Court of the Political Agent and 
Magistrate, Hrst class, Alakran Coast—see 
Notification No. 2073-E of the 10th Novem- 
ber 1892 under Act XXI of 1879—Gazette of 
India, 1892, part I, prge 6S4, and the Courts 
of the Railway Magistrate and other Courts 
established for the territories in Native 
States occupied by sections of the Simla 
Kalka Railway—see Notification No. 426-T.B 
of the 29th January 1904 under the Indian 
Foreign Jurisdiction Order in Council, 1902— 
Gazette of India, 1904, Part I, page 95. 

The Courts in class (H) would be Courts of 
a Political Agent under the definition in 
section 3 of Act XXI of 1879 as also under 
the definition in section 3 (40) of the General 
Clauses Act, 1897. 

Then the proviso to section 188 of the 
Code of 1882 was designed to prevent a con- 
aict of jurisdiction between the Courts in 
British India and the Courts in class b) — 
But it made no similar provision in respect 
of the Courts in class (1) and two—So in 
Queen-Empress v. Daya Bhima (2), it was 
held that a Native Indian Subject could be 
tried for an offence committed in Portuguese 
India. The Judges said:— The proviso to 
section 188 has no application to the pre¬ 
sent case, as there is no Political Agent in 
the Portuguese territories of Daman, where 
the offences charged against the accused are 
said to have been committed.” The amend- 
ment of the proviso to section 188 seems to 
have been made in view of this judgment and 
in order to avoid a conflict of jurisdiction 
with the Courts of Foreign Sovereigns and 
the Courts established by the King by an 
Order in Council under 53 and 5 1 Victoria 
Chapter 37. 

We are, therefore, of opinion that the pro¬ 
viso is universal in its application and is not 
restricted to Native States in India. 

It has been suggested that the proceedings 
held by the Magistrate in contravention of 
the proviso to section 188 are irregular but 
not illegal. The case of Emperor v. Sakha- 
ram (3) is cited in support of this conten- 

(2) B. 147. 

(3) 12 Bom. L. R. 667; 7 Ini. Cas. 934; 11 Cr. L. 

J‘ 463, 
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tion On the other hand, it has been held 
that the certificate or sanction is a condition 
precedent to the Court taking cognizance of 
the case and that proceedings prior to the 
certificate or sanction are void, see Queen-Em- 
press^ V Kathaperumal (4), and Emperor v. 
Ball Oharan (5). Whichever may be the 
correct view, we do not think that section 

537 can be applied at an intermediate stage 

ot the case so as to allow the error to remain 
uocorrected. 

We, therefore, quash the proceedings of 
the Magistrate and direct the complaint to be 

dismissed for want of sanction by the Local 
Government. 

( 4 ) 13 5 I. 42 ,S. Proceedings quashed. 

(5) 24 A. 256. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1671 op 1912. 

March 6, 1913. 

Present’. —Air. Justice Sharfuddiu and 
Air. Justice Richardson. 

SATISH CHANDRA ROY—Accdskd 

— Petitioner 

versus 

EMPEROR— Opposite Party 

Excise-Excise Act (IE. B.& A. of 1910), ss. 63, 72 
— Kamoswar containing bhaoff- 

—Manufacture and sale 

H'hether punishable. 

was convicted under section 
53 of the Eastern Bengal and Assam Excise Act for 
raannfacturingand sellingan exciseable article, namely 
a mjxture called Kamesivar Modak which contains 

onang. 

The defence of the accused throughout was that the 

article in question was a 6ona /icie medicated article 

prepared by him for medicinal purposes: 
of^e^Ac^*^ accused was protected by section 72 


Rule against the order of the Deputy 

MagistrateofPabna, dated August 12th, 1912, 

convicting the petitioner under section 53 
of the Eastern Bengal and Assam Excise 
Act (I E. B. & A. of 1910) and sentencing 
him to pay a fine of Rs. 25 in default two 
weeks’ simple imprisonment an application 
for the revision of which order was dismissed 
by the Sessions Judge of Pabna and Bogra 
on September 30th, 1912. 
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Baba Krishna Kamal Moitra^ for the Peti* 
tioner. 

Mr. Orr, Deputy Legal Remeinbranoer, for 
the Crown. 

JUDGMENT.—The petitioner has been 
convicted under section 53 of the Eastern 
Bengal and Assam Excise Act (I E. B. & A. 
of 1910) and sentenced to pay a tine of 
Rs. 25 or in default to suffer simple impi ison- 
meut for two weeks The charge against 
him is that he manufactured and sold an 
exoiseable article, namely, a mixture called 
Kaineswar Modak which contains hhar.g. 
At the trial he admitted having prepared 
and sold the mixture, lie is a Kaviraj or 
medical practitioner and hia case throughout 
has been that Kamesioar Mo.lak is a 6o/;a ^de 
medicated article prepared by him for medi¬ 
cinal purposes. Tlie defence is founded^ on 
section 72 of the Act which declares that “the 
foregoing provisions of this Act shall not 
apply to the import, manufacture, possession, 
supply or sale of any bona fide medicated 
article for medicinal purposes by medical 
practitioners, chemists, druggists, apothecaries 
or keepers of dispensaries, except in so far 
as the Local Government may by notification 
so direct.” The bona fides of the petitioner 
and his preparation are not disputed and in 
view of the terras of section 72 his defence 
appears to us to be unanswerable. 

In the explanation of the District Magis¬ 
trate reference is made to a notification of 
the Local Government (No. 65 dated 10th 
November 1911) in the course of which 
certain powers conferred on the Local 
Government by section 36 of the Act are 
delegated to the Board of Revenue under a 
power of delegation conferred by an earlier 
section. But no rule made by the Board 
as delegate under section 36 can affect the 
operation of section 72. The power of the 
Local Government to restrict the operation 
of the section has not been delegated to the 
Board and so far as we are aware has not 
been exercised in regard to preparation con¬ 
taining bhang. The only notification issued 
under section 72 which appears in the Excise 
Hand Book is a notification issued by the 
Local Government restricting the operation 
of the section in regard to cocaine audits 
analogues. As we understand, the rule of 
the Board prescribing a fee of one rnpee per 
annum “for the possession by a medical 


practitioner of bhang for medicinal purposes” 
purports to be made under section 36 (rule 
165 of Notification No. 836 Ex. dated 
14th November 1911). Another rule made 
by the Board under section 6 purports to 
authorize “licensed chemi.sts” to sell bhang 
to any person holding a “druggists permit” 
in quantities not exceeding two seers (rule 2 
of Notification No. 835 Ex. dated 14th 
November 1911). It is unneces.sary for us, 
however, to consider the precise effect of 
these rules and we expressly abstain from 
pronouncing any opinion on the question of 
their application to the possession of bhang 
by persons such as medical practitioners and 
others within tlie description in section 72 
for the purpose of the manufacture of bona 
fide medicated articdes for medicinal pur¬ 
poses. It is true that tlie petitioner must 
have been in possession of the bhang which is 
an ingredient in his preparation and that he 
has not paid tlie fee for such possession 
prescribed by the Board. He has not, how¬ 
ever, been charged with the illegal possession 
of bhang but witli the manufacture and sale 
of a medicated article, the bona fides of which, 
as we have said, is not disputed. If the 
charge had been illegal possession, a different 
defence might have been made and it raiglit 
have been necessary to consider the mode 
in which posse.ssion was obtained with refer¬ 
ence to clause (c) of rule 37 made by the 
Local Government under section 73 (Notifi¬ 
cation No. 65 R.D. dated 10th November 1911) 
as we believe bhang is easily prepared from 
the leaves and capsules or leave,s and stalks 
of the hemp plant (see Wilson’s Glossary of 
Indian terms). For the purposes of this 
rule it is sufficient to say that iu regard to 
the manufacture and sale of Kameswar 
Modak the petitioner is protected by seotiou 
72. The language of the section is wide 
enough to take any case to which it applies 
without restriction out of the Act. In any 
such case, the provisions which precede it, 
including apparently not only the penal 
clauses but tlie definition clause, are in¬ 
applicable. On this ground we make the 
rule absolute. The fine imposed upon the 
petitioner, if paid, must be refunded. 

Rule made absolute. 
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SINJ) JTJDICIAIj COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 147 

OP 1912. 

November 22, 1912. 

Present-.-^lr. Pratf., J. 0., and Mr. Hayward 

A. J. C, 

EMPEROR— Prosecutor 

verstis 

r ■ VARIS—Applic.4Nt. 

ta,td irTp ■''‘’'r PoUcc-Si„„,„c oh. 

rmnea to it-Examination a.< xntne.<s as to that 

To obtain tho signature of a witness to his sHfo 
ment befo.o the Police; then to famine him af to' 
that Signature; and then to prosecute him in respect 

of the explanation which lie gives in resLct 
of It, IS a procedure which contravenes the policy^ of 
ections 161 and 162 of the Criminal Procedure ^odl 
and cannot be permitted to form the basis of a prose- 
cution under section 193 of the Indian Penal Code. 

f Hon’blo Mr. Harchandrai Vzskindas, 
for the Applicant. 

JUDGMENT.—This is an application for 

revision of an order made by the Sub- 
Divisional Magistrate, Nausharo, under sec 
tion 476, Criminal Procedure Code, directing 
the prosecution of the applicant for an offence 
under section 193, Indian Penal Code, in 
that he when examined as a witness falsely 
denied that the signature recorded on a state¬ 
ment made before the Police was his own 
signature. Under section 162, Crimical 
Procedure Code, no statement made by any 
person to a Police Officer shall, if taken down 
in writing, be signed by the person making 
It. And under section 161, Criminal Pro- 

cedure Code, the obligation to answer ques¬ 
tions put by a Police Officer does not imply 
an obligation to answer truly for the word 
truly’ which appears in the Code of 1872 
has been omitted in the present Code. 

The procedure followed has beea’in first 
place to obtain the witness’s signature to his 
statement before the Police; then to examine 
him as to that signature; and then to pro- 
secute him in respect of the explanation 
which he gives in respect of it. It seems 
to us that this procedure contravenes the 
policy of sections 161 and 162 of the Code. 

The present prosecution seems to be ill- 
advised. We quash the order of the Sub- 
Divisional Magistrate directing the prosecu¬ 
tion of the complainant. 

Order quashed. 


PIZIRUDDIN MOLLAH V. TOTAJANNT88A BIBI. 


CALCUTTA HIGH COURT. 

Criminal Re^isio.n No. 77 of 1913 

April 2, 1913. 

Present:—Jaatice Sir Richard Haringtou, 
Bart., and Mr. Justice Coxe. 

IZIRUDDIN MOLLAH and others_ 

2nd Partv—Petitioners 

^^S7*St4S 

TOTAJANNESSA BIBI and another— 
1st Party—Opposite Party. 

8S. 145, 

I j}—Local inquinj ^Report of person deputed to 
make local inquiry--Evidence. 

In a case under section U5 of the Criminal Proco- 
dure Code, an application for time for filing written 
statements by the parties was rejected. Tho Magis¬ 
trate then directed a local inquiry and on the report 

of the person deputed to make the inquiry, decided 
the case; 

Held, that tho Magistrate acted within his juris¬ 
diction. * 

Criminal rule against the order of a 
Magistrate in a proceeding under section 145 
of the Criminal Procedure Code. 

Baba Narendra Kumar 808 °,, for the 
Petitioners. 

Baba Dehendra N. Bhattacharya, for the 
Opposite Party. 

JUDGMENT. 

HARi.WToy, J._This is a Rale to set aside 
an order under section 145. 

We can only set it aside if the Magistrate 
has done something which he had no juris¬ 
diction to do. Now, what happened was 
that the Magistrate drew up proceedings 
and then when the parties appeared, they 
applied for time for filing written statements. 
Ihe Magistrate refused that, and he clearly 
under the law, if he thought it proper, had 
the power either to entertain the petition or 
refuse it. He exercised his jurisdiction in 
refusing it. The petitioner ought to have 
hied a written statement or tendered any evi¬ 
dence to the Magistrate on the 4th Decem- 

been drawn up on the 
27th November. After the Magistrate had 
rejected the petition for time, he directed 
that a local inquiry be held and that a report 
should reach him on or before the 16th 
December under section 14S, he had the 
power to order a local inquiry. Then on 
the 16th a report came and it does not 
appear that the parties even then had filed 
written statements or asked the Magistrate 
to hear their evidence. The Magistrate 
acted OQ this report. Au amendment of the 
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law has provided that in this case the report 
may be read as evidence. The Magistrate 
was clearly within his rights when he read 
this as evidence. This he was entitled to 
do, that is to take the report which he 
read, as evidence and he cannot be said to 
have acted withont jariadiction. The parties 
neither asked to be heard nor tendered any 
evidence which the Magistrate refused. If 
he had refused he would have been wrong 
under section 145. It seems to me that 
under the present state of the law this 
report may be read as evidence but in 
former days it could not be read as evidence 
as the learned Vakil for the petitioner shows. 

For these reasons, the Rule must be 
discharged. 

CoxE, J.—I agree. 

BuU discharged. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1670 of 1912. 

April 2, 1913. 

PerenU —Justice Sir Richard Harington, 
Bart., and Mr. Justice Coxe. 

GURU PROSAD DHAR— Petitioner 

versus 

LACHMAN RAM GHOSE — 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 147 and 
proviso-, Sch. V, Form XXIV—Easement—Dispute con¬ 
cerning easement—Order without finding that right was 
e.tercised xvHhin three months before —Jurtsdt'e* 

lion. 

An order under section 147 of tho Criminal Proce¬ 
dure Code is without jurisdiction if it is made in tho 
absence of any finding that tho right was exercised 
within tl»ree mouths anterior to tho inquiry. 

Rule against the order of the Deputy 
Commissioner of Sylhet. 

Baba Ambica Oharan Das, for the Peti¬ 
tioner. 

Baba Bipin Ohandra Ma/Ztk, for the Oppo¬ 
site Party, 

JUDGMENT.—This is a Rnle calling on 
the Deputy Commissioner of Sylhet and on 
the opposite party to show cause why the 
order complained of should not be set aside 
on the second ground set forth in the petition. 
The ground set forth is that the order is 
without jurisdiction in the absence of any 
finding that the right was exercised within 
three months from before the inquiry. 


The order purports to have been made 
under section 147 and the explanation fur¬ 
nished by the Sub-Divisional Magistrate and 
forwarded by the Deputy Commissioner 
leads us to the conclusion that in submitting 
this explanation neither of these gentlemen 
had taken the trouble to read the ground on 
which the Rule was issued because the ex¬ 
planation doe.s not touch that point at all. 
The Magistrate ought to have looked at the 
Rule so as to bo able to furnish any explana¬ 
tion he had to oiTer. 

If the Magistrate reads the proviso to sec¬ 
tion 147, he will see the procedure to be 
followed before he can make an order under 
section 147 and if he looks at the Form No. 24 
in Schedule V he will notice that the Legisla¬ 
ture has provided a form in which the order 
should go. 

With these observations, we make the 
Rule absolute, set aside the order and send 
down the case to him in order that he may 
deal with it according to law on the evidence 
which is now before him. 

Rule made absolute-, 

Gase retnanded. 


SIND JUDICIAL CO.MMISSIONER’S 

COURT. 

Criminal Revision Application No. 87 

OF 1912. 

July 25. 1912. 

Present: —Mr. Pratt, J. C., and 
Mr Justice Fawcett, A. J. C. 

Musammat HIDAYAT KHATUN_ 

Applicant 

versus 

MAHOMED HAYAT— Respondent. 

Criminal Procedure Code (Act V of 1898), s. 488_ 

Neglect or refusal btj toords or by conduct—Denying 
paternity of child—Tantamount to neglect—Neglect or 
rejusul being established—Maintenance order to 1$ 
made. 

Under section 4S3 of the Criminal Procedure Code 
the neglect or refusal m ly bo by words or by conduct! 
It may bo express or implied, and when tho opponent 
has denied tho paternity of a child, that is a fact 
from which Court may infer neglect to maintain. 

Bhikaji Manecliji v. Maneckji Mancherji, 9 Bom.L.R. 
359; 5 Cr. L. J. 334, referred to. 

Whore tho paternity and tho neglect are established 
a maintenance order should bo made. 

Application for revision of the order of 
the Sub-Divisional Magistrate, Larkana. 
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EMPEROR U. BALDBO. 

Mr. Wad/iumal Oodharam, for the Appli¬ 
cant. 

The Hon ble Mr. Harchandrai Vishindas 
for the Opponent. ’ 

The Public Prosecutor, for the Crown. 

JUDGMENT,—We shall not in revision 
interfere with the Magistrate’s finding on the 
fact that the opponents’ paternity of the 
female child is not proved. 

As to the male child it is argaed that no 
neglect or refusal to maintain is established. 
But as said m Bhikajt Maneckji v. Maneckjt 
Mancherji (1) the ■ neglect or refusal may 
be by words or by conduct. It may be 
express or implied—and when, as here, the 
opponent has denied his paternity of the 
phild that is a fact from which Court may 
infer neglect to maintain. 

The paternity and the neglect being 
established, the Magistrate should have exer¬ 
cised the discretion the section gives him 
^ maintenance order under section 
4»a. Ihe applicant having proved her case it 
was not reasonable to leave her to depend 
upon the bare promise and caprice of the 
opponent for the maintenance. The value 
of that promise may be guaged by opponent’s 
applying in revision against the Magistrate’s 
order and repeating in this Court his dis¬ 
graceful repudiation of his own child. 

We accordingly direct the Magistrate to 
make a maintenance order in respect of the 
male child, Ghulam Husain, as well as any 
order as to costs that he may think ne- 
cessary under section 488, clause (8>. 
Application allowed with costs. 

Application allowed. 


(1) 9 Bom. L. E. 369; 6 Cr. L. J. 334. 


ALLAHABAD HIGH COURT. 
Criminal Reference No, 222 of 1913. 

March 19, 1913. 

Pmert^:—Mr. Justice Banerji. 

EMPEROR— Applicant 

versus 

BALDEO and others—Opposite Partt. 

Criminal Procedure Code (Act V of 1898) sit *207 

215‘-Commitmenta by Magistrates to Court of Session 

tcTicn to &e quashed^ ^ 


Under section 215 of the Code of Criminal Proce. 
dure, a commitment can be quashed by the High 
Court only on a point of law. ® 

Where a Magistrate is of opinion that he cannot 
adequately punishan accused person, and commits him 
to the Oourt of Session under section 207, the commit- 
ment is legal and cannot be quashed by tho High 
^ ourt on the mere ground that the punishment which 

the Magistrate could have awarded would have been 
sufhcient. 

Criminal reference by the Sessions Judge 
of Cawnpore. 

^ JUDGMENT,—The accused in this case 
nave been convicted to the Court of Session 
on charges under sections 143 and 325 of 
the Indian Penal Code by a Magistrate of 
the Ist class on the ground tliat he would 
not be able adequately to punish the accused 
in the event of his finding them guilty. The 
learned Sessions Judge has referred the case 
to this Court with the recommendation that 
the commitment be quashed because the 
learned Judge is of opinion that the punish¬ 
ment which the Magistrate was competent 
to award would besufiScient. I see no reason 
to accede to the recommendation of the learn¬ 
ed Sessions Judge. Under section 215 of 
the Code of Criminal Procedure, a commit- 
ment can be quashed by the High Court only 
ou a point of law. The Magistrate was 
competent under section 207 of the Code to 
commit the case if he was of opinion that he 
could not adequately punish the accused. 
The commitment was, therefore, -perfectly 
legal. The Magistrate had a discretion in 
the matter and to say at this stage that he 
conld award adequate punishment would be 
prejudging tne case. Two bones of the 
fore-arm of one man were broken and accord¬ 
ing to the medical evidence the arm might 
become useless. Another man was so 

concussion of the 
brain and remained unconscious for two or 

three days. Under these circumstances, it 

cannot be said that the Magistrate exercised 

his discretion unwarrantably. In any case 

the commitment was not illegal and cannot.* 

therefore, be quashed. Let the record be 
returned. 
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WARYAM SINOH V. MAHTAB SINGH. 

PUN.TAR CHIEF COURT 

full bench. 

First Civil Appeal No. 1217 of 1010 

April 1, 1013. 

Sir Arthur Reid. Kt., Chief 
Judge. Justice Sir Frederick Robertsou and 
^ Rattigan. 

WARYAM SINGH— Plaintiff—Appellant 

versus 

MAHTAB SINGH and others—Defendants 

— Respondents. 

Courf Fees Act {ni of 1870), ... 7, cl. VI, Sch. I Art 
1 Pre^emption suU-Appeal-Pre^emptor appellant 
Playing for reduction of amount piyahle hy h!m~ 

fiahf'tn J contesting preemptoFs 

to be levied under section 7, clause VI. ^ 

In an .appeal in a pro-omption case, in which tlie 
appellant asks the Court, to reduce by a certain Rum 

fill the orders of the 

nist Court that sum represents tho value of the ■^iib- 

ihatT^'*^'' - upon that sum, 

that he must pay tho ad valorem feo specified in 

Ai ticle 1 of the first Sche<liile to tho Court Pees \ct 

Whero however, the appeal is by tho romloo who 

objects that tho plaintiff is not entitled to tho land in 

suit, tho Court-feo to bo allixed to tho niemoranUnrn 

ot appeal must bo computed in accordance with tho 

provisions of section 7, clause Vr. of the Court Fees 

First appeal from the decree of tho District 
Judge Lyallpur, dated the 2Dd November 
lyiO, decreeing the claim. 

Mr. Pestonji DadMai, for the Appellant. 

Messrs. Beechey and Qanpit Uai, for the 
Respondents. 

ORDER OF REFERENCE. 

The first question that arises upon this 
and the connected appeal (Civil Appeal 
No. 117 of 1911} is whether the memorandum 
of appeal iu each case is sufficiently stamped. 

In the present appeal, the plaintiff pre- 
emptor, who has been granted a decree for 
pre-emption of the land in suit upon pay. 
ment of a sum of Rs. 56,000, objects that 
the price demanded of him is excessive and 
prays, that he may be allowed to pre-empt 

upon payment ot Bs. 11,000 only. In the 

lower Court, the plaintiff, who had 
originally valued his claim for purposes of 
Court-fee at Rs. 368-d, was ordered by tho 
District Judge to pay an ad valorem fee on 
the amonnt entered in the patwari's 
roznamcha as tho alleged amonnt of the 
consideration, namely, Rs. 56,000. He ac- 
oord.ngly affixed a stamp of the value of 
Rs, 1|225 to hi8 plaiafc. 

But he has in appeal reverted to his first 
assessment of the value of the suit for pur¬ 


poses of Court-fee and lias affixed a Court- 
fee stamp of the value of Rs. 27-12 only 
to his niemoraudum of appeal. It is ad¬ 
mitted that Mie object the appellant lias in 
view in appealing from tlie decree of the 
Uistuct Judge i,s to get tho price reduced 

from Rs. 56,000 to Rs. 11,COO. but it is 

contended, upon the authority of llaiiri 
^^ingh V. Pirari (1), tliat the value of the 
suit for purposes of Court-feo is to he assessed 
at five times the land revenue upon the 
land. The authority cited certainly lends 
support to this c-intentiou, hut as at present 
advised, we are not satisfied of the coirect- 
ness of that decision. It is admittedly 
oppo.sed to the ruling of the AiUliabad High 
Court in Ihnz AhauuJ v. Sohh'i Rnm (2) and 
to a decision of the present Chief Judge 
reported as Bnnwuri Das v. Shah (-D. 

i'he question is one of importance and comes 
up frequently for consideration, and in the 
circumstances, we think it should be 
authoritatively settled by the decision of a 
Full Bench. We reier it accordingly, and 
It) so doing, we refer also the question 
whetlicr the memor'andum of appeal presented 
by the vendee (Civil Appeal No. 117 of 
1911) bears a sufficient Court-fee stamp. 
This latter stamp is also of tho value of 
Rs. 27-8, and it is urged that as tlie vendee 
merely takes exception to the right of tiio 
plaintiff to take the land from him, the value 
of tliis latter appeal must be as.sessed with 
reference to the land revenue on the hind. 
Here the Allahabad ruling is in favour of 
the vendee’s contention. Mr. Pestonji, 
however, contends that as the plaintiff pro- 
eraptor was compelled by tlio order of the 
District Judge to pay an ad valorem fee on 
the amount of the alleged sale consideration 
viz.^ on Rs. 56,009 the vendee should be 
made to pay a like sum a.s Court-foe upon 
his memorandum of appeal. This is a some- 
wliat novel argument and 
impressed with it.,- question is what 

amount is I »w deraandable from 

the appelkif;; and the mere 

Met that t,',*- ‘ ,^;^tilI.re_,pondent was by 
error on the ^ the lower Coarb maie 
to pay a cer - ^3 Coart-fee upon the 

plaint 13 no ^ q for demanding that tlie 


(1) 02 P. R. . 

(2) 0 A. 488; 

CD 9 iQd. Cae. V 7 . 5 P R. 

69 P. W.R. 19i: 
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defendanfc-appelknfc slnll pay that sum aa 

Cuurt-fea ia rcspajj of his rneiuoraaium of 
appeal. 

ORDEa OF THE FULL BEN'OH. 


The facts of this case are asfollopvs:- 

Fiainfcitf sued to pre-empt certain laud up^i 
the allegations that it had been sold by de- 
lendanb No. 1 to defendant N'o. 2 for a 
oou.ideration of Rs. U.OOO. that the sale 
was effeeted orally, acd that the vendor 
and vendee, in order to defeat plaintiff’.s 
rights, had colluded and had had an entry 
made m the pitwiri's “roznamchi" (or 

Ks. 5b,0D0 Plaintiff contended .that the 
acoual va no of the land was Rs. 11,000 
and he claimed to pre empt upon payment 
ot that sum. In accordance with the 
provisions of section 7, clause VI of the 

Court Pees Act, 1870, the value of the suit 

for Purposes of Court-fee was stated to 
be Rs .>63.8, that sum representing 6ve 
times the revenue assessed upon the land 

w»s stamp on that amount 

was affired to the plaint. Upon the objec 

hon of the defendant vendee, and after 

oquiry through a local Commissioner as to 

the value of the land, the District Judge 

directed plaiutifE to pay an ad valoren Court- 
ee on Rs. 56 000, as that amount 
bad been entered in the patu^ari's diary 
as the sum paid by the vendee to the 

Zl ^1 “ f f P^f^®“ted approximately the 

[n aooordingly, 

obedience to the order ot the District 

Judge made good the dehciency in the 

oru, ^90% stamp of the value 

of Rs. 1,225 to his plaint. The District 

.rant;/® I "®!®» 

granted plaintiff a decree for pre-emption 
upon payment of the sum of Rs. 56,000 and 
from this decree both the pre-emptor and 
the vendee have separately appealed to 
this Cimrf. .The pre-emptor in his appeal 
that he should allowed to pre¬ 

empt upon payment merely 7 11.000 
and the vendee in his appeal /- ‘“eeJe that 
e plaintiff has no right of p e emption and 

a suit should be dismisse case, 

the memorandum of appeal ber-t^’'^ ^ Court-fee 
Stamp of Rs. 27-12. ?harsam ' l 

alorem fee payable upon times the 

land revenue assessed uportb '““‘I- The 

questions referred to tbe F Bench are 


whether these memoranda of appeal' have 
been properly stamped under the provisions 
of the Court Fees Act. 

In our opinion, these questions must be 
decided with reference to the terms, not of 
clause VI of section 7 of the Act, which is 
not applicable to appeals in pre emption suits, 
but of Article 1 of tlie first Schedule to the 
Act, which provides that the Court-fee upon 
a memorandum of appeal is to be computed 
ad valorem with reference to the “amount or 
value of the subject-matter iu dispute.” 
These words are perfectly unambiguous, and 
the only question that can arise in c.ases such 
as the present is;—“What is the amount 
or value of the subject-matter, in dispute iu 
tbe appeal before the Court?” 

Dealing first with the appeal preferred by 
tbe pre-emptor, we find it admitted that the 
object of his appeal is to have the decree of 
the District Judge varied into one granting 
him the right pre erapt the property 
upon payment of Rs. 11,000 instead of upm 
payment of Rs. 56,000, or iu other words, 
that he asks the Appsllate Court to reduce 
the amount payable by him by the sum of 
Rs. 45,000. In onr opinion, the latter sura 
represents the value of the subject-matter of 
his appeal and it is upon that sum that he 
must pay the advilorenfee specitisd in 
Article 1 of the first Schedule to the Act. 
There are numerous authorities in support of 
the proposition above stated, [see Hafi.z 
Ahmad v. Sobha Rain (2); Nepal Rat v. 
Debt Prasad (4); Mahadeo Prasid v. Qorakk 
Prasad (5); Baji Lil v. Qohardhin Singh (6) 
Reference under Court Fees Act, 1870 (7) 
Se^fharan Nair V. Kongot E tcharan Nur (8) 
Sirdar Rirpal Singh v. Sant Singh (9)_', and 
the only authority pjr contra, Hazari Singh v. 
Ptran (1), appears to us to have proceeded 
upon the assumption that section 7, clause VI, 
was applicable to appeals iu pre-emption 
suits, and upon grounds which, however 
speciously plausible, apparently overlooked 
the express terms of Article 1 of the Schedule 
which alone regulates matters connected with 

(4) 27 A. 447; 2 A. L. J. lOo; A. \Y. N. (19D5) 40 
(o) 30 A. 547; 5 A. L. J. 531; A. W. N. 241- 

4 M. L. T. 443. ’ 

(6) 1 lad. Cas. 1000; 31 A. 255; 6 A. L. J. 155. 

(7) 29 M. 367; 16 it. L.J.2S7. 

(8) 3 lad. CiM. 4-59 (paaaltiiruate paragraph): 20 it. 
li. J. 121; 6 it. L. T. 245. 

(9) 13 lad. Cas. 305; 71 P. R. 1911; 30 P. L. R. 1912. 
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the fee to be paid upon memorandum of 
appeal in such suits. 

The appeal by the vendee, on the other 
hand, stands upon a’different basis. His con- 
entiou 19 that the plaintiff is not entitled to 
le land, and the subject-matter of his appeal 
18 , therefore, the land which, according (o 
his allegations, has been wrongly decreed to 
the plaintiff. In such a case, the Court-fee 
to be affixed to the memorandum of appeal is 
to be computed according to the value of the 
subject-matter of his appeal, i.e., the land 
and the value of such land for the purposes 
® . poui^t-feo must be estimated in accordance 
with the provisions of section 7, clause VI, of 
the Court Fees Act, [Hafiz Ahmad v. Sobha 
(2) and Sekharan Nair v. Kongat 
Eachnran Nair (8)]. The fact that it was 
upon his objection that the plaintiff was com¬ 
pelled by order of the Disirict Judge to ailix 
a Court-fee stamp of higher value than was 
1 legally demandable cannot, we think, affect 
the question or afford any reason for the Ap¬ 
pellate Court to demaud from him the pay¬ 
ment of a higher Court-fee than the law 
requires. 

The result, therefore, is that we are of 
opinion (1) that the memorandum of appeal 
filed by the plaintiff has not been properly 
stamped and (2) that the memorandum of 
appeal filed by the vendee-appellaut bears 
the requisite Court-fee stamp. 

With this expression of opinion, we direct 
that the records be returned to the Division 
Bench for determination of the appeal. 

Hecord returned. 
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If a necessary party is UDt on tlio record, tlio proncr 
eonrsD is to apply to !nvo him joino 1 ffho is nob 
brou-I.t on the record .it all, or, if, whmiho is hrou-hb 
on the record, tho .suit as n-aiust him is birred by 
limitaiioi). rho wlioie suit n ill h,: dismissed 

In a partnership .suit unless all tho p.irtnors aro 
made parties the suit must fail. 

V. .lunm-.-uj I t C. 701; .S’ri Xulh Pal 7 
llin Ch.inin Pn!, 7 C. L. J. 200, relied upon. 

Appeal from the decree of the Sub-Judge 
of Pabuaand Bogra, dated April llfh, 1911, 
affirming that of rho Mun.sif of Pabua, dated 
September 2ud, 1910. 

Babu Giiiia P/osonuo Pay Chowlhnry, for 
the Appellant. 

Babu Krishna Knmnl Maitra, for the Res¬ 
pondents. 


CALCUTTA HIGH COURT. 

Second Civjl Appeal No. 1989 op 1911. 

May 15, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 

AMBIKA CHARAN GUHA— Plaintiff— 

Appellant 

versus 

TARINI CHARAN CHANDA and others 
Defendants—Respondents; 

Parfit—Nccessarij party—Non-joinder of necessary 
party—Failure of suit—Partnership suit—All partners 
to be joined or suit should fail—Civil Procedure Code 
(Act V of 1908^, 0. /, r. 9—Limitation. 


JL DGMBNT.—The pliinfiff brought this 
suit for the acoounts of a partnership of 
which he and the defendants Nos. 1, 2 and -i 
were members, and for other inoidental 
reliefs. The remaining partner died after 
the partnership b.isiness esme to an end, but 
before the suit was brought. It appears 
that he left two sons, the defendant No. 3 
and tlie defendant No. 5. Of these two sons, 
only the defendant No. 3 was originally im¬ 
pleaded. Objection was taken in the written 
statement, (filed on the 9th August 1909) 
that the deceased p.artner was not properly 
repre.senteJ. The plaintiff seems to hape beeu 
very dilatory and tho defendant No. 5 was 
not brought on the record till tho 29th Juno 
1910. At that date, the period of limitation 
prescribed for such a suit as this had expired. 
The Courts below have held that inasmucli 
as all the partners or their repres3ntati ves were 
necessary parties and imsrauch asunder 
section 22 of the Limitation Act the suit must 
ns regards the dofendaut No. 5, be deemed to* 
have been instituted when he was made a 
party, the whole suit is barred by limitation. 
The short question which arises is whether 
this view of the matter is correct. 

We are disposed to agree that in a partner¬ 
ship suit all the partners must be made parties 
or the suit will fail. [Pamdoyal v. Junmenjoy 
(1), Sri Nath Pal v. Hari Gharan Pal (2)j. 
On behalf of the plaintiff, who is the appellant 
before us, reference was made at the Bar to 
rule 9 of Order I of the Civil Procedure 

however, proparly uuder- 
away with the necessity 


Code. That rule, 
stood, does not do 


(1) 14C. 791. 

(2) 7C. L. J.263. 
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for bringing a necessary party on fne record. 
*Jcgendra Nath v. Secretary of State (3)]. If 
a necessary party is not on the record, the 
proper course is to apply to have him joined. 
If he is not brought ou the record at all, or, 
if uhen he is brought on the record, the suit 
as against him is barred by limitation, the 
suit will be dismissed. 

It was argued that the deceased partner or 
his estate was represented, if imperfectly, 
by the defendant No. 3, that the defendant 
No. 5 was brought on the record merely 
to complete the representation and that in 
such a case, section 22 of the Limitation Act 
would not operate to bar the suit. Reference 
was made to the case of Peary Mohan Mooker- 
:ee V. Nurendra Nath Mukerjee (4). In that 
case, all the living descendants of the oiiginal 
testator were on the record from the com¬ 
mencement. The questioti arose which of 
them should be considered sh^bait of the 
debutter estate to which the suit lelated. 
That question was determined after the 
plaint had been amended and the suit pro¬ 
ceeded against the defendant who was found 
to be shebait. It was held that what was done 
did not amount to the addition of a new 
defendant. 

We are of opinion with the learned Sub¬ 
ordinate Judge that the case is distinguish¬ 
able from the present case on the facts. The 
plaintiff here ought to have impleaded all 
the legal representatives of the deceased 
defendant. He cannot plead ignorance of 
the existence of the defendant No. 5. In 
the absence of that defendant, the estate 
of the deceased partner was not fully re¬ 
presented. 

The Courts below appear to us to have 
taken a correct view of the law and this 
appeal must be dismissed with cos^s. 

Appeal dismissed. 

(3) 17 Ind. Cas. 921; 16 C.L.J. 386; 17 C.W.N. 836. 

(4) 32 C. 682; 9 C. W. N. 421 on appeal 3 
Ind. Cas. 404; 7 A. L. J. 125; 7 M. L. T. ,63; 
14 C. W. N. 261; 20 M. L. J. 171; 11 C. L. J. 220; 12 
Bom. L. R. 257; 37 C. 229; 37 I. A. 27. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 779 op 1910. 

May 19, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

GHULAM NABI and others—Plaintiffs— 

Appellants 

versus 

ALLAH DIN and others—Defendants— 

Re.«!PONDENTS. 

ITytcicnce —Onus probatuli —.-Ippet/ant to prove judg¬ 
ment appealed from to he icrong—Evidence Act (/ oj 
1872), s. 90—Docuinen(i thirty years old to he accepted 
with care and caution — Question of genuineneis of docu¬ 
ments—Genuineness admitted and acted upon by third 
jxirtics, effect of. 

Ir is for an appellant to show that the judgment 
appealed against is wrong. 

Dinomoni Chowdhrani v. Brojo Mohini Choxvdhrnni, 
29 C. 187; 29 I. A 21; 4 Boin. L. R. 107; 12 M. L. J. 
83; 6 C. W. X. 385, followed. 

There is «a very considerable danger in accepting, 
without care and caution, documents simply because 
they purport to be more than thirty years olil. 

Whore in a dispute between the proprietors of a 
patti inacortain villageand a body of non.proprietors, 
the question is as to the genuineness of a <leed relating 
to the title of the land in dispute, the Court cannot 
lose sight of the fact that pro[)rietors of another 
patti of the aamo village, many years ago, accepted 
the document and gave up a plot of land upon that 
basis and in consequence of their being .satisded that 
it was not forged. 

First appeal from the order of the District 
Judge, Rohtak, dated the 14th April 1910, 

dismissing plaintiff’s claim. 

The Hon’ble Mr. Shadi Lai, R. B., for the 
Appellants. 

The Hon’ble Mr. Muhammad ShaH, K. B., 
for the Respondents. 

JUDGMENT.—The plaintiffs in this case 
are the Rajput proprietors of Her Bubian, a 
sub-division of Mouza Mehm in the Rohtak 
District and the defendants are Beoparis 
(or Kasabst butchers) of the same village. 
Some few of the latter are also proprietors 
(by purchase) in the village, bat the large 
majority is composed of non-proprietors who 
have for very many years past settled 
down iu the abadi as such. It appears that 
in the course of the recent Settlement pro¬ 
ceedings, a dispute arose between the Rajputs 
and the Beoparis with regard to the plot of 
land now in suit which measures 15,530 square 
yards. As this dispute threatened to result in 
a breach of the peace, proceedings under sec¬ 
tion 107 and section 145 of the Criminal 
Procedure Code were taken with the result 
that security was taken from the principal 
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Xr f “'■der was passed 

ad-D.n, Magistrate Ut class, declaring that 
the Beoparis had been in possession of the 
land from olden times, were still in posses- 
Bion and were entitled to retain possession 
unt 1 evicted by a Civil Court in the course 
of lega proceedings. This order, whiob was 
dated the 8tb February 190S, was made 
under the provisions of section 145 of the 
said Code. On the 22nd April 1909, the 
prop'ietors instituted the present 
suiC T ieir plaint refers to the said order 
of t.ie ilagistrate and recites that in con- 
sequence of that order, the plaintills were 
corupelled to give up pos.session of the land 
which thereupon passed to the defendants, 
who have (it is alleged) no right whatsoever 
to it and are m possession unlawfully and 
without title, the proprietors of Her Bubian 
beiriff the riRrhtful owners and as auoh 
entitled to possession. Plainlilf.s accordingly 

prayed for a decree for possession of the said 
land to be granted to them. 

Defendant.s in reply to the claim urged 
a number of pleas of wliich many were of a 
technical and pre)irnin.ar*y nature and need 
not be referred to at this stage. The only 
pleas which are now relevant were (1) that 
the defendants and not plaintiffs were the 
real owners of the land: (2) that the suit 
was hrae-baned inasmuch as (o) plaintiff.s 
had not been in po.s3e.saion of tlie laud 
within 12 years of .suit, and (h) defendants 
had been in adverse possession thereof for 
more than 12 years. The case went to 
trial upon tho following issues:—> 

(1). Whether the plaintiffs’ claim is 
within time? 

(2). Whether the land in dispute is tho 
joint property of the proprietors of Her 
Bubian? 

(d). Whether the defendants (butchers) 
have been in proprietary and adverse pos¬ 
session of the land in dispute for more than 
12 years ? 

liie District Judge personally visited the 
locality on two occasions and eventually, in 
a sornewhat brief judgment, dismissed 
plaintiffs’ suit on the grounds (1) that the 
land did not belong to the proprietors of 
Her Bubian, (2) that tlie pre.sent claim 
was time-barred, and (d) that, defendants 
had establ'shed adverse possession for more 
than 12 years. 


Plaintiffs have preferred an appeal from 
the decree of the District Judge to this 
(ourt and wo have had the advantage of 
hearing the case argued at length by Mr. 
^hadi Lai, on their behalf, and by Mr 
-^.uhammad Shafi on behalf of the r-espond- 
ents. Betoi'G pr-ocee<Iing to deal with the 
points at Kssue between the parties, we may 

conveniently refer to certain facts which are 
not in dispute. 

At the Settlement of 185d, the laud in 
euit bore the No. 112 and was record¬ 

ed as the s/mmrZoi! property of the proprie- 
tors of Her Bubian. At the subsequent 
Settlement of IS79, this land was entered in 
the Revenue Records as A'Ausra Nos. 4188 
and 4246, and as being 5 bighas 14 bisioas and 
6 bisivansis pukka in extent, ft was recorded 
as the s/mmr7ut property of the proprietors 
of Her Bubian hasib rasad khewat, and as 
being in the posses-sion of those proprietors. 

It was further described as a banjar kadim. 

A reference to the plan prepared in 1830 
by Naib Tahsildar will show that Khasra No. 
4188 was bounded on tho north by a road 
and on fiie south by Khasra No. 41 ?7. Art 
old road which originally existed divided 
No. 4188 on tlie east from No, 42l6. The 
latter (No. 4246), according to the said 
plan, was bounded on the south by No. 4247 
and on the east by No. 4253, the northern 
boundary being the same road which was 
also the northern boundary of No. 4183. 

On the eastern side of No. 4253 (according 
to the said plan) was No. 4254 and in the 
latter plot, the plan shows ‘graves of 

butcliers”.U is not denied tliat houses of 

Beoparis ar-e on the western boundary of 
No. 41b8 and immediately facing it, and 
also adjoin on the same side, Nos. 4187, 
4186 and 4185. In the revenue papers, 
these and other adjoining plots have been 
given separate numbers and have been re- 
cDrded as the respective s/iorHiVuZ properties 
of the 6ve Hers (Bubian, Jarwal. Uhar, Jago 
and Sureya) into which the village has been 
sub-divided. But the District Judge, who, 
as above srated, visited the locality twice 
states that “there is nothing to show that 
these plots were ever separately dis¬ 
tinguished” and the general tenor of the 
order passed by Slieikh Najam-ud-Din under 
section l45 of the Criminal Procedure Code 
is to the like effect. 
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The first question, and obviously the most 
important, that arises in this appeal is with 
reference to the ownership of the land, and 
in connection with this question, we have 
heard elaborate arguments as regards the onw« 
prohandi. On behalf of the appellants, Mr. 
Shadi Lai argues that it must bo presumed 
that the proprietors of Her Bubian are the 
owners of the land, inasmuch as the entries in 
the revenue records show them as such and a 
presumption of correctness attaches under 
section 44 of the Punjab Land Revenue Act 
to those entries. On the other hand, Mr, Shafi 
has referred us to the ruling of their Lord- 
ships of the Privy Council, reported as 
'Dinomoni Chowdhrani v. Brojo Mohoni 
Ohowahrani (l),in which their Lordships held 
that in a case where one of two parties had 
been put in possession under section 145, 
Criminal Procedure Code, it was for the 
other side, in a subsequent civil suit, to prove 
ownership before they could dispossess the 
party in possession. In the same case, their 
Lordships further held that it was for an 
appellant to prove that the judgment 
appealed from was wrong. Mr. Shafi further 
argued that, upon the allegations in tho 
plaint, plaintiffs’ case must be taken to be 
one of possession and dispossession and that, 
consequently, before plaintiffs can succeed, 
they must show that they wore in possession, 
within twelve years of suit. lu our opinion, 
it is scarcely necessary to give a definite de¬ 
cision upon this point, though we are 
inclined to hold that the initial presumption 
which may have existed in plaintiffs’ favour 
when the case was first before the District 
Judge, has now been sliifted and that, in 
this Court at all events, it is for plaintiffs 
to show, in the words of their Lordships, that 
the judgment of the District Judge was 
wrong. But even if tlie burden of proof 
rested upon defendants, we are satisfied that 
they have been able to prove their ownership 
of the plot in suit. 

A reference to the plau prepared under 
the supervision of Sheikh Najam-ud-Din, the 
accuracy of which is vouched for by the 
District Judge after personal inspection of 
the spot, shows that the whole of this land 
lies between the houses of the defendants 
on the western side and the graveyard of 
the defendants on the eastern side. Im- 

(1) 29 C. 187 (P. C.); 29 I. A. 21; 4 Bom. L. B. 167; 

J2 M. L, J. 83; 6 C. W.N. 386. 


mediately below No. 4188 lies No. 4187, and 
the plan and the evidence of Faiz Muhammad, 
defendant, shows that the defendants have 
built a pucca tank on the land lying in 
front of their houses and also sunk a pucca 
well on another part of it. The tomb of 
their ancestor, Mabammad Hanif, is also 
on part of this land and, though none of these 
are actually on the particular plot which 
bears the Khasra Nos. 4168 and 4264, it is 
clear from the record and especially from the 
description of the land given by the 
District Judge that it is impossible to die* 
tinguish any one of these plots from the 
others. 

Defendants have produced two deeds pur¬ 
porting to he of ancient date, D-6 and 
D-7, and rely upon these as their title- 
deeds to the plot of 24 highas which 
they ssy represents the whole of the 
land including the graveyard, in front of 
their houses. These deeds have been im¬ 
peached by Mr. Shadi Lai as forgeries con¬ 
cocted for the purposes of the litigation 
w’hich ensued in 1880 between the butchers 
and the proprietors of Her Jerwal with 
regard to Khisra Nos. 4186 and 4185, and 
the learned Counsel contends that the deeds 
must be false as otherwise it is inconceivable 
that they should not have been presented as 
evidence of title to the Settlement Officers at 
the Settlements of 1853 and 1879. We 
entirely agree with the proposition, so often 
laid down in judgments of the High Courts, 
that there is a very considerable danger in 
accepting, without care and caution, docu¬ 
ments simply because they purport to be 
more than thirty years old. But in the 
present case, we see no sound reason to 
distrust the two deeds in question. They 
were, undoubtedly, produced in the litigation 
with the Her Jerwal proprietors, and there 
is on the record a copy of a deed of compro¬ 
mise, dated the 21st December 1880, 
in which Sbahab Khan, Dalmir Khan, Imam 
Khan and Lakhu, on behalf of themselves 
and the other biswadars of Her Jerwal, admit¬ 
ted the genuiueoess of one of those deed.^, 
which, they said, related to 24 bighas of land 
including the area then in dispute, and added 
that though this area bad been entered in 
the kheicot papers in (he names of the bisiea- 
d<ii8y they were all satisfied of the title of the 
defendants and withdrew their claim. On 
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the back of this compromise there is endors- 
ed aa order of the Deputy Commiesiooer, 

Rohtak District, directing that the compro¬ 
mise should be sent to the Tabsildar, who 
was at the time in Mehra, in order 

that it might be verified by all tbe hUwndars 
concerned. We iiave no reason to doubt tliat 
this order was duly carried out, for. about 
three weeks subsequently, there is another 
order of the Deputy Commissioner accepting 

the compromise and directing the file of the 

case to^be consigned to tlie record room. 

^ Mr. Shadi Lai argues that this compromise 
IS in no way binding on the present plaintiffs 
and it is open to grave suspicion inasmuch 
as there was no reason for the proprietors 
of Her Jerwal to admit defend infs, claim after 
they had successfully resisted it for so long. 
It may, of course, be conceded tliat the action 
Of the Her Jerwal proprietors is iu no way 
binding on the present piaintifFs, but when 
we have to consider whetlier the deeds are 
genuine or not. we cannot lose sight of the 
fact that the proprietors of one puiti, many 
years ago, accepted tliem and gave up a plot 
of land upon that ba.sis and in consequence 
of their being satisfied tliat the deeds were 
not forged. Mr. Shadi Lai contends that 
in all probability Shahab Klian, ulio, as the 
record before us shows, was a somewhat un¬ 
scrupulous character, was bribed to give up 
the claim; but the deed of compromise is 
attested not merely by Shahab IChan but by 
the several other himvndars above mentioned 
and W 0 cannot believe that the proprietors 
as a body would have tamely submitted to 
withdraw their claim, simply because Shahab 
Klian, for reasons of his own, cliose to accept 
a document as genuine which the other 
proprietors bad every reason to believe to 
be forged. 

Another point in favour of the genuineness 
of tile documents is the reference in Exhibit 
p -6 to the illegal action of the Bubian tribe 
in forcibly dispossessing the batchers one or 
two years previously to the execution of the 
document. The present alipgation is that 
this deed was forged for the purposes of the 
1S80 litigation. But if so, we would have 
expected a reference made therein to illegal 
action on the part, uoc of the Bubians but of 
the proprietors of the Her Jerwal. 

It is true that in 1853 the butcher.s raised 
no opposition, so far as we can judge, to the 
action of the Settlement Ollicers in outering 


tins and the neighbouring plots as pare of 
the shamilat of the various Hers. But it 

must be remembered that the whole of this 
plot of 21 . is more or less waste, and 

that there is ev^ry reason to believe that the 
butchers have been in po-ssession of it for 
very many years, using it for various pur- 
poses. bo long as ilieir possession was 
undisturbed, the butchers had no reason to 
assert claims of ownership before the 
Settlement OHicers, and we very much doubt 
if they were consulted at all by those ollicers. 
No doubt, at tlie present moment a few 
butcliers have, by purchase, acquired hisivadari 
rights in the village but there is nothing to 
show that any butcher was a hisiuadar at the 
time of tho first Settlement. 

We know from the evidence on the record 
that .\hsan, the ancestor of the defendants, 
had considerable trouble with the Her Jerwai 
proprietors and that in 18G9 he was induced 
to pay Rs. 22 to Shahab Khan in order 
to secure peace and quiet. When examined 
in the previous litigation, Alisan distinctly 
referred to tlie old deed whereby bis ancestors 
were given 2 t highas of land and asserted 
that the pbt then in dispute was part 
of the 24 hi'ghas. He was a.sked to explain 
why, if that was the case, he accepted 
a deed of gift and a deed of sale from 
Shahab Khan, and his answer was that as he 
liad planted mauy trees on the land and had 
enclosed it and as the zcmindfirs threatened 
to turn him out aud harass him, he gave 
them something, and that in point of fact, 
although the first deed was called a deed 
of gift, ho had to give Shahab Khan Rs. 25 
in Older to secure it. Shahab Khan sub- 
sequeutly seems to have sold part of this 
very land to one Abdul Ghani witdi the 
result that Ahsan felt that he must take 
action before the revenue authorities. 

Apart from this dispute, however, there 
seems to liave been no quarrel between 
the pre.sent plaintiffs, i. e , the proprietors 
of Her Bubian, and the butchers and as the 
latter were undisturbed in their possession 
of this plot of hanjar kadim, they very 
naturally saw., no ground for troubling the 
Revenue Authorities to alter the entries in 
their records. 

There is abundant evidence to show that 
the defendants have throughout been in 
possession of these plots, using them for 
the purposes specified by F,aiz Muhammad 
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defendant, in hia evidence. On the other 
hand, it is very nnlikely that plaintiffs have 
ever had possession, and the attempt made 
toahoivthat, in 18S0 when the Tahsildar 
prepared the plan, which is on the record, 
there was a crop in existence on No. 4188 
has entirely failed. No doubt, there is an 
entry written across plot No. 4188 to the 
effeot that a crop exists, but we know from 
the Revenue Records and from the evidence of 
Vae Sad<tr Qmungo that this plot is binjar 
'kadim and unassessed to revenue, and we 
farther find that in the column relatinjj to 
crops of the table attached to the Tahsildar’s 
plan, the space opposite No. 4188 is blank, 
thus showing: that at that time no crop existed 
on the spot. We strongly suspect that the 
entry in the plan is a later addition. 

The result then is, that we regard D-6 and 
D-7 as genuine documents and that we 
accept the statement of Faiz Muhammad that 
the plot now in dispute is included in the 
24 highis referred fo in those documents, that 
we find the defendants have been in posses* 
Sion without let or hindrance on the part of 
the present plaintiffs from the earliest times, 
of which we have any record, up till quite 
recently; and that the probabilities are all in 
favour ot the defendants’ contention that this 
plot of 24 highns was granted to them by the 
predecessors-in-interest of the plaintiffs. As 
against all this, plaintiffs are able t) rely 
merely on the entries in the Revenue Records. 

Id the circumstances, Mr. Shadi Lai has not 
satisfied us that tlie judgment of the District 
Judge in erroneous, while, on the other hand, 
defendants have, we think, proved, as clearly 
as can be possible after so long a lapse of 
time, that their ancestors acquired this land 
in ownership from the then proprietors. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 

Second Civil Appeal No. 3599 op 1910. 

February 7, 1913. 

Present', — Justice Sir Ashutosh Mookerjee, Kt., 
and Mr. Justice Breachcroffc. 
MAULABAKSH and another—Defendants 

—Appellants 
versus 

BHABASUNDARl DASTA— Plaintiff— 

Respondent. 

Limitation —Limiiaiion Act into force at date of suit, 
applicable, not that which came into force during pen¬ 
dency of suit—Civil Procedure Code (Act XIV of 1882), 

8. 332— Limitation Act (XV of 1877), Sch. 11, Arts. 11, 
12, 13, 14. 

A suit is governed by the provisions of the statute 
of limitation, in force at the time of its institution, 
and not by the provisions of a subsequent statute, 
which comes into operation during the pendency of 
the suit. 

A suit instituted under the last paragraph of seo* 
tiou 332 of the Civil Procedure Code of ISS2, is not 
governed by .Articles 11, 12. 13 or 14of Schedule 11 of 
iho Limitation iVct of 1877, and is not barred, if 
brought more than one year subsequout to the order, 
rejecting the application under that section. 

Appeal from tlie decree of the District 

.lodge, Birbhoora, dated June 8th, 1910, 

affirming that of the Munsif of Rampurhat, 

dated December 22nd, 1939. 

Moulvi Nur-ud Din Ahmel, for Babu Kumar 

Sankar Boy, for the Appellants. 

Baba Brojendra Nnth Ohatterjee, for the 

Respondent. 

JUDGMENT.—Thi.s is an appeal by the 
defendants in a suit instituted against them 
by the plaintiff-respondent under the last 
paragraph of section 332 of the Code of 
Civil Procedure, 1882. The subject-matter 
of the litigation is a parcel of land, taken 
in Settlement, from the superior landlord 
in the name of Nawabdi, the father of the 
appellants. They subsequently instituted 
a suit against one Goar Mondal for a declara¬ 
tion of their title by inheritance and for 
recovery of possession. In this suit they 
were successful. But when they attempted 
to execute the decree, they were met by the 
present plaintiff who was in possession and 
contended that the property had been 
acquired by Gour Mondal for her benefit in 
the name of Nawabdi. This led to a 
proceeding under section 332, in which the 
question was raised, whether she was in 
possession as alleged, and if so, whether her 
possession was bona fide. The Court held 
that she bad failed to prove that she was 
in possession, and that, even if she was 
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in possession, her possession could not be 
treated as bona fide. Consequently, the decree- 
holders were placed in possession of tlie 
property, covered by the decree, on tlie 2-tth 
September 1907. The plaintiff commenced 
the present action on the 23rd December 
1908 for a declaration of her title and for 
recovery of possession. The Courts below 
have made a decree in her favour which has 
now been assailed before us substantially on 

two grounds, namely, tiiat the suit is 

barred by limitation, and, secondly, that the 
plaintiff is barred by the doctrine of estoppel. 
In our opinion, there is no substance in eitlier 
of these contentions. 

In so far as the drst ground is concerned, it 
has been urged, :hat the case is governed by 
the Indian Limitation Act of 1903, which 
came into force on the 1st January 1909, 
after the suit had been instituted. No 
authority has been cited in support of the 
view, that a suit is governed, not by the 
provisions of the statute of limitation in 
force at the time of its institution, but by the 
provisions of a subsequent statute, which 
comes into operation during the pendency of 
the suit. In the absence of any express statu¬ 
tory provision iu this behalf, we are of opinion, 
that the case is governed, by the provisions of 
the statute, in force at the time of its institu¬ 
tion. that is, the Indian Limitation Act of 
1877, But it is worthy of note that even if 
the suit had been instituted in 1909, 
it would have been saved from the bar of 
limitation under section 30 of the Indian 
Limitation Act, 190S. 

Now it is plain, that Article 11 of the 
second Schedule of the Indian Limitation Act 
of 1877 has no application. That Article 
refers specifically to suits by persons, against 
whom an order has been passed under section 
280, 281 or 282 or 335 of the Code of Civil 
Procedure of 1882; it does not apply to suits 
by persons against whom an order has been 
passed under section 332. Article 12 also is 
clearly inapplicable, inasmuch as it relates to 
suits, to set aside sales of various descriptions. 
Reliance is,consequently,placed upon Articlesl3 
and 14. Article 13 refers to a suit, to alter or 
set aside a decision or order of a Civil Court in 
any proceeding other than a suit. This 
Article is not applicable on two grounds. In 
the first place, this is not a suit to alter or 
set aside a decision or order of a Civil Court. 

An order under section 332 deals only with 
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the question of po.ssession. It is not necsssary 

for the plaintiff, who instituted a suit under 

the last paragraph of that section, to have 
the adverse order set aside or altered; he 
seeks a declaration of his title to the property 

In the second place, even if it be assumed 

that It 13 necessary for the plaintiff, to have 
the order in question altered or set aside, the 
order 13 not one made in a proceeding other 
than a suit. A.s was pointed by their Lord- 
ships of tlio Judicial Committee, in the case 
ot Mnnool Pershad y. Orija Kant Lahiri {\), 
an orderin an execufion proceedings isanord^’ 
in the suit itself. [See also Vishyiu HhiknH 
V. Achut Jaganyiaai {'2)]. We are, flierefore, of 
opinion tiiat Article 13 is of no assistance to 
the appellant, and tiiis view is iu agreement 
with ilmt taken in the case of Ayyosaryii v. 
Sarniyi (3), which was accepted as good law 
in Onvinda Bala v. Gnm Abaji (4). It has 
been argued, however, that the view taken in 
the case just mentioned, cannot be accepted 
as a correct exposition of the law, in the 
light of the decision of the Judicial Com- 
mittee in the caseof Malkarjun v. Narhari 
( 5 ), and reference has in this connection been 
made, to a dictum of one of the learned 
Judges wlio decided the case of Rnghnymth 
Prasad v. Kaniz Rastd (6). We are of opinion 
that the decision in Malkaritin v. Narhari (5) 
does not affect the decision in Ayyasami v. 
Satyiipu (3). in Afalkarjini v. Narhari (5), tlie 
validity of an execution sale was called in 
question. The plairifitT ignored the sale and 
sought for a declaration of Ids title as if 
the sale had not. taken place, it was ruled 
that the sale was merely voidable, and until 
avoided, it must be taken to be in full 
operaMou. Consequently, it was necessary 
for the plaintiff to have the sale set aside, 
and to a suit properly framed for this purpose 
Article 12 of the second Schedule of the 
Limitation Act is clearly applicable. But 
we do not express any opinion upon the 
question whether the decision in Narasimma 
V. Appalacharlu (7), wliich related to an 
entirely different set of facts, and to which tlie 
principle of the decision in Ayyasxyni v. 

(1) 8 1. A. 123:8 C. 51; 11 C. L. R. 113. 

(2) 15 B. 438. 

(3) 8 il. 82. 

(4) 10 Bom. L. R. 740. 

(5) 25 B. 337; 5 C. \V. M. 10; 10 il. L. J. 3GS 2 

Bom. L. R. 927; 27 I. A. 21G (P. C.). 

(G) 24 A. 4G7 at p. 470; A. W. N. (1902) 116 
(7) 12 M. 294. 
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Smiyai'.^) applied,isaffecfced by the decision 
of the Judicial Committee in Malkarjun v. 
Narhari (5). Finally, in eo far as Article 
14 is concerned, it provides, that a suit to set 
aside, any act or order of an officer of Govern¬ 
ment in his official capacity, not otherwise 
expressly provided for in the Limitation Act, 
must be commenced, within one year from the 
date of the act or order. This Article obvious¬ 
ly is of no assistance to the appellants. This 
is not a suit, as already explained, to set 
aside an order, much less is it a suit to set 
aside an order of an officer of Government 
in his official capacity. The order in question 
was made by a Civil Coart, in the exercise 
of its jurisdiction, and cannot be deemed 
to be an order by an officer of Government 
in his official capacity, within the meaning 
of Article 14. Consequently, Articles 11, 
12, 13, and 14, which are relied upon by the 
appellant, have no application, and this suit 
is clearly in time. 

In so far as the second ground is concerned, 
it is obvious, that the doctrine of estoppel 
has no application to this case. It is not 
suggested, that the property was allowed 
to be occupied by the plaintiff in the 
name of Gour Mondal. 4’he property stood 
in the name of the father of the appellants 
and the only question in controversy between 
the parties is whether Gour Mondal or 
the plaintiff is the person beneficially 
interested therein. The plaintiff was not 
a party to the previous litigation and is in 
no way bound by the result thereof. 

The result is that the decree of the 

# 

District Judge is affirmed, and this appeal 
dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 281 op 1911. 

May 26, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
LAHOhE BANK, Ld., through Lila 
HARI DAS, CHIEF MANAGER— 
Plaintiff—Appellant 
versus 

LAKHI RAM— Dependant—Respondent. 

Civil Procedure Code {Act V o/lSOS), 0. XLI, rr. i 


2S—Delegation of powers hy Court to which the case is 
remanded—Illegal — Absence of objections to jurisdiction 
does not give jurisdirtion~Rule 28, whether applic¬ 
able to remand under rule 25. 

Order XLI, rule 25, Civil Procedure Code, does not 
give the Court, to which the case is remanded, any 
power to delegate its duties or make a further remand 
to any other Court. 

Mere absence of objections does not give a Court 
jurisdiction which it does not possess. 

Second appeal from the order of the Divi¬ 
sional Judge, Rawalpindi Division, dated 
14th December 1910, confirming that of the 
Subordinate Judge, Rawalpindi, dated the 
12fch July 1910, dismissing the claim. 

Mr. Sunder Das, for the Appellant. 

Mr, Pesionji Dadabkoy, for the Respond¬ 
ent. 

JUDGMENT.—This Court by its order, 
dated the 6th March 1912, remanded a cer¬ 
tain issue to the lower Appellate Court (Divi¬ 
sional Judge, Rawalpindi), for inquiry and 
report under Order XLI, rule 25, Civil Pro¬ 
cedure Code. When the record reached the 
Divisional Judge, he, instead of making in¬ 
quiry himself, remanded the same issue for 
inquiry and report to the Subordinate Judge 
under the same provision of the Civil Pro¬ 
cedure Code. The Subordinate Judge, after 
recording evidence, submitted a finding on 
the issue, and the learned Divisional Judge, 
after hearing arguments, agreed with his 
finding and has submitted it to this Court. 

Mr. Sander Das, on behalf of the appellant, 
raises a preliminary objection, that the Divi¬ 
sional Judge, to whom the case was remanded 
for inquiry and report, had no jurisdiction 
to make a further remand to the Subordi¬ 
nate Judge, but that he ought to have made 
an inquiry himself. Under Order XLI, rule 
25, an Appellate Court may frame issues and 
refer the .same for trial to the Court from 
whose decree the appeal is preferred, and 
in such, case shall direct such Court to 
take the additional evidence required, and 
such Court shall proceed to try such issues, 
and shall return the evidence to the Appel¬ 
late Conrt, together with its finding thereon and 
the reasons therefor. It will be noticed, that 
this rule does cot give the Court to which 
the case is remanded, any power to delegate 
its duties or make a further remand to any 
other Court. Rule 28 of Order XLI pro¬ 
vides, that when additional evidence is allow- 
, ed to be produced, the Appellate Court may 
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direct the Court, from whose decree the 
appeal is preferred, or any other Subordinate 
Court, to take such evidence and to send it 
when taken, to the Appellate Court. We do 
not at present decide whether rule 28 is 
applicable to a remand made under rule 25 
But, assuming for the present, that it does 
apply, it IS clear that this Court did not 
direct, that 'additional evidence siiould be 
taken by any other Subordinate Court, but 
merely remanded the case to the Divisional 
Judge himself for inquiry and report; and 
in accordance with tlie clear wording of rule 
25, that Court itself had to try the issue and 
to record a finding thereon, after taking the 
evidence produced by the parties. In 
Sabri V. Qaneshi (1), it was held that 
when a case is remanded under sec¬ 
tion 566 of the Code of Civil Procedure 
(corresponding to Order Xbl, rule 25, of the 
present Code), to the lower Appellate Court 
for findings on certain issues, it is not com- 
petent, to that Court to delegate the decision 
of those issues to a Court subordinate there¬ 
to. In that case, the High Court held that 
the Subordinate Judge, to whom the case had 
been remanded, acted without jurisdiction, in 
further remanding the case to the Munsif 
and that his proceedings were illegal and 
ultra vires. In All Sher Khan v. Ahmad- 
ullah Khan (2), it was held, that when 
issues are remitted for trial under section 566 
of the Code of Civil Procedure, such issues are 
triable only by the Court which was origi¬ 
nally seized of the case. That case was 
not on all fours with the case reported in 
Sabri v. Qaneshi (1), but the principle of the 
latter was approved of and followed. 

We note, [that no objection was taken to 
the procedure of the learned Divisional Judge, 
until after the Subordinate Judge had made 
his inquiry and report. But the mere ab- 
sence of objections, does not give a Court 
jurisdiction which it does not possess. The 
appellant’s objection is, no doubt, a highly 
technical one, but we are of opinion that it 
must prevail. We, therefore, allow the ob¬ 
jection and setting aside the proceedings on 
remand of the lower Appellate Court, again 
remand the case to it, so that it may carry 

out the previous order of this Court dated 
the 6th March 1912. 


/,v . «« . Case remanded. 

(!) 14 A. 23; A. W. N. (1891) 205. 

^ (1907) 


CALCUTTA HIGH COURT. 
Applications, Orders Nos. 3-131 and 3432 of 

1912 IN Rent Appeal Nos. 292 and 293 

CP 1908. 

March 3. 1913. 

Prcseat:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 

LAKIII NARAIN JAGDEO— Dependant_ 

Appellant—Petitioner 

versus 

KRITTIB.A.S DAS — Plaintiff— Re¬ 
spondent—O rrosiTE Partv. 

Decree—Transjcr oj Property Act (IT of 1HS2) ^ 00 
— Order under section 90, ichether decree—Apoeat — 
Court* fee on tnen^orandntn. 

An orilor under section 90 of tlio Transfer of Pm- 
Iierty Act is a decree, and an appeal from such an 
order is an appeal Irom a decree and, consecriiontli- 
in such an appeal ad valorem Court-foe must be paid 
OH the memorandum of appeal. 

Application for refund of money deposited 
in Court by the appellant. 

Babas Proivz.s'^i CAua-fr.i JLVi'er and Sushil 
Madhab Mallik, for the Petitioner. 

Babu Rum Chandra Mojumdar, Gunodi 
Charan Sen and Suresh Chati'lra Ohakravarti, 
for the Opposite Party. 

Babu Ram Charan ^Jitter, Senior Govern¬ 
ment Pleader, for the Government. 

JUDGMENT.—This is an application 
made under very exceptional oircurastances, 
for refund of a sum of money, deposited iu 
this Court by the appellant, in an appeal from 
original decree. Ihe petitioner was the 
defendant in a suit to enforce a mortgage 
security. In tlie plaint, the mortgagee asked 
for the usual decree for sale, and also prayed 
that a personal decree might be made against 
the mortgaRor, if the mortgage dues were 
not realised by sale of the mortgaged proper¬ 
ties. The suit was heard ex pir^eand decreed 
on tlie 29th March 1900. With reference to 
the question of the true effect of this decree, 
it has been snggeeted, that the decree not only 
directed the sale of the mortgaged properties, 
but also entitled the plaintiff to proceed per¬ 
sonally against the mortgagor. We are not 
prepared to accept this contention as well 
founded. The Subordinate Judge expressly 
directed the sale of the mortgaged properties 
but did not declare that the mortgagor would* 
be personally liable. In fact, in view of the 
terms of section 90 of the Transfer of Property 

Act, it was not competent for him. at that 
stage, to make an order of this description. 
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A decree under section 90, can be passed only 
after it has been ascertained, that the net pro¬ 
ceeds of the sale of the raortgagred properties 
are insufficient to pay the amount due on the 
decree. This is plain from Form No. 7 in 
Appendix D of the Civil Procedure Code of 
1903, and it is clear that rule 14, of rules 
framed by this Court on the 6th August 18S4 
under section lOiof the Transfer of Property 
Act, did not give effect to the terms of sec¬ 
tion 90. [Lai Behary Singh 7 , Hahibur Rahman 
(1); Ram Ranjan v. Indra Nurain Das (2); 
Damodar Sakarchand v. Vyanhu (3), Badri 
Dis V. Inayat Khan (4)]. In any event, in 
the present case, there is nothing to show 
that the Subordinate Judge acted in contraven¬ 
tion of the clear terms of section 90. This 
view is confirmed by the conduct of the 
decree-holder. After the mortgaged proper¬ 
ties had been sold, he applied on the Ist 
November 1905 fora decree under section 90, 
and such a decree was made in his favour on 
the 11th May 1907. The mortgagor then 
applied to this Court, and, on the memoran¬ 
dum of appeal, paid Court-fees to the extent 
of Rs. 2, on the assumption that the appeal 
was directed against an order, made in pro¬ 
ceedings in execution of a decree. Objection 
was promptly taken by the Deputy Registrar, 
who pointed out, that in a series of decisions 
of this Court, amongst which may be men¬ 
tioned Khatija Bibiv. Qanga Charn Das (5), 
decided by Maclean, C. J., and Mitra, J., on 
the 26th April 1905; Joges Chandra Roy 
V. Ra\ Kumar Roy (6), decided by Ameer Ali 
and Brett, JJ., on the 30th July 1900, Ram 
Protap Singh v. Ghuttu Singh (7), decided by 
Ghosh and Stevens, JJ., on the 12th January 
1899, and Dinanath Miiter v. Beioy Krishna 
Das{S), decided by Banerjee and Stevens, JJ., 
on the I8tb June 1900, it had been uniformly 
held that an order under section 90 was a 
decree, that an appeal from such an order was 
an appeal from a decree, and that, consequent¬ 
ly, in such an appeal ad valorem Court-fees 
must be paid on the raemorandnm of appeal. 
The matter then came to be heard before 

(1) 26 C. 166; 3 C. W. N. 8. 

(2) 33 C. 890. 

(3) 31 B. 244; 9 Bom. L. R. 199. 

(4) 22 A. 404; A. W. N. (1900) 132. 

(6) Regular Appeal No. 60 of 1905. 

(6) Miscellaneous Appeal No. 94 of 1900. 

(7) Second Appeal No. 239 of 1899. 

(8) A. O. D. No. 194 of 1900. 
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Caspersz and Sharfuddin, JJ., though section 5 
of the Court Pees Act, 1870, makes the decision 
of the Taxing Officer final. Thel earned Judges, 
on the 2nd July 1908, directed the appellant 
to deposit in Court, the sum requisite for pay¬ 
ment of Court-fees ad valorem on the memo¬ 
randum of appeal. They further directed, that 
the memorandum of appeal be registered and 
added, that the point might be raised at the 
hearing of the appeal. The appeal was heard 
by Coxe and Imam, JJ., on the 14th March 
1912. The question reserved by Caspersz and 
Sharfuddin, .TJ., on 2nd July 1908, was not, 
however, raised either by the appellant or by 
the respondent, and the matter was not 
brought to the notice of the learned Judges; the 
consequence was that the appeal was heard 
and decided on the merits, though it is un¬ 
questionable that the rneraorandum was io- 
suffioiently stamped. It has been stated 
before us that the point was overlooked by 
learned Vakils on both sides. We unreserved¬ 
ly accept this statement. But we desire to 
add, that if the legal advisers of either party, 
with knowledge of the previous order, had 
deliberately omitted to bring the matter to 
the notice of the Court, the conduct of the 
gentlemen concerned, would have merited the 
gravest censure, and the only course open to 
the Court now would have been to discharge 
the judgment and decree passed under 
such circumstances, as section 4 of the 
Court Pees Act is imperative in its terms 
and makes it impossible for the Court, to 
entertain a memorandum of appeal upon 
which the proper amount of Court-fees has 
not been paid. It is, consequently, obligatory 
upon the Court, now that the question 
has been raised upon this application by 
the appellant, to obtain a refund of the 
sum in deposit, to consider whether the 
memorandum of appeal was or was not 
properly stamped. Upon this matter, there 
is no room for serious controversy. The 
principle, which underlies the decision of 
this Court in the case of Bechoo Singh v. 
Bichharam Singh (9), obviously applies to 
the case before us. In fact, in the present 
case, the position is very much stronger. 
Even if it be conceded, that there is scope 
for divergence of judicial opinion upon the 
question, whether or not, an order absolute 
is a final decree in a mortgage suit, there 

(9) 1 Ind. Cas. 677; 10 C, h. J. 91. 
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oanben.-) coofcroveray, that an order under 
section 90 of the Transfer of Property Act 
IS a decree. Section 90 describes the order 
as a decree, the order has all the charac¬ 
teristics of a decree, as dehued in the Code 
of Civil Procedure; it determines the personal 
liability of the mortgagor to pay to the 
mortgagee, the amount of the judgment-debt, 
not realised by the sale of the mortgaged 
properties; the order presupposes an adjudi¬ 
cation by the Court, tiiat such balance is 
legally recoverable from the defendants, 
otherwiss than out of the property sold. 
It is consequently incontrovertible, that the 
order is a decree; an appeal preferred 
against the order must be treated as an 
appeal from original decree and Court-fees 
levied ad valorem upon the memorandum 
of appeal. But we do not decide a question 
which may possibly arise hereafter, namely, 
if an appeal is preferred against a decree 
nid or a decree absolute in a mortgage 
suit, whether, upon an appeal preferred 
against the decree under section 90, Court- 
fees can be levied a second time; that 
point is not before us and we reserve 
our opinion upon it. In the present case, 
we are clearly of opinion, that the memoran¬ 
dum of appeal was not properly stamped. 
We direct, accordingly, thatthe amount in 
deposit, in this Court be now applied in 
the purchase of Court-fees to be annexed 
to the memorandum of appeal. The con- 
eequenoe, will be that the appellant will 
be entitled to have these costs included 
in the decree he has obtained against the 
respondent. The decree must be amended 
in this respect. 

The same question arises in another appeal 
(R. a. No. 293 of 1908) in which a separate 
application has been presented. That appeal 
was dismissed by this Court on the merits. 
Consequently, the decree in that case does 
not stand in need of amendment. But the 
amount in deposit in that case, also must 
be applied in the purchase of Court-fees 
to be annexed to the memorandum of appeal. 


ALLAHABAD HIGH COURT 
bEcoND Civil Appeal No. 1341 op 1912 

May 12, 1913. 

TIIvA RA.M—Pluntipp—Appellant 

versus 

RATAN- LAL an-u others—Defendants— 

„ Hespondents. 

Cu-ii Procedure Code V of 190S) «. 0 >-« 7„.7 ; 
a o,. leMf „} Hu,a,, t 

i l,uk;mhvA..A „ 0-,. 

Of Ujuhnivunjr.iu-rr 'uiueccs.f'nj 
Any menber of tl.o 

Stituto a Sint on belialf of tl.at commui'iitv with 
too iioi miss.oii ot the l-'oin t, to ojccta ti ospassir from 
a bolonKino to a Th.hu.lu;,,;, i„ vi|Loo 

sue a suLT'“":'‘ tor 

ouen n suit not Mocossfirv*. 

M'lhtimmod Abdul/nk Khon v Knll„ oi \ iot » 

''z i 

Aba 11 Itul. Cas. .Jo; .13 A. GOO; H A. L J 710 

l^m Chandcr v.AU Muhanunud, IS lud cW To¬ 
ll A. L. J. 233, refen-cM to. = 

Second appeal from the decision of the 
Additional Judge of Bareilly, dated the 17th 
of June 1912. 

Mr tfoRinJ Prashid, for Hie Appellaut. 

Ur A. 0. Banerji, for the Respoiiiients. 


. UDGMLNT.—This appeal arises out of a 
suit brought by oue Tikaram, who describes 
himsel as a Hindu, caste Daqal, He sets 
out m his plaint, that iu the Tillage to which 
he belongs, there is a Thahudw.ra and a 
Sht,ala in which all Hindus have, from a 
long tirnepast, been performing worship. The 
Thakurdwara and the land apperlainiiig to it 
had for long been used for celebration 
of ceremonies on festive occasions. Ton years 
ago the defendants built a kachha shop on a 
chabutra ^nd a court-yard belonging to the 
said Thakurdwara. They have taken po.sses- 
Sion of SIX Itmansis of land, and the plaintiff 
and other inhabitants of the village had been 
deprived of the use of that land. He asked 
that a decree may be given him for the 
demolition of the buildings erected on the 
Chabutra, and that he (the plaintiff) may be 
put in posaessjon of tlie same on behalf of 
the H.udu inhabitants of the village. Although 
he did not make any mention of it in the 
plaint but there IS ou the record (See paper 

1 ““ by the plaintiff in 

which he asked for permission to sne on 

behalf of all Hindu residents of the village 
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aod there is an ordex’dated the 19bh March 
1911, in which the Court granted permission 
and advertised the fact to the Hindu residents 
by a proclamation in the village. It may» 
therefore, be taken that the suit is one iu 
which the plaintiff has applied for and 
obtained permission to sue on behalf of the 
Hindu inhabitants of Mouza Agras, Perganah 
Bareilly. In defence, it was urged that the 
Thakurdwara was not a public place of wor¬ 
ship, that no idol had been installed and that 
no land had been dedicated to any idol. The 
defendants said, that they had purchased the 
land in dispute from the same Kundan Lai, 
who is supposed to have dedicated the temple 
and the land in dispute, and that it was 
with his permission that the defendants 
constructed the shop upon the land. Finally, 
there was a plea taken, that the plaintiff could 
not sue inasmuch as no written permission 
bad been obtained from the Legal Remem¬ 
brancer. The Court of first instance over¬ 
ruled all the pleas raised by the defendants 
and decreed the claim. The lower Appellate 
Court on all the facts in issue found against 
the defendants. But that Court allowed 
the appeal before it on the ground, that the 
suit was not maintainable inasmuch as no 
written permission had been obtained from 
the Legal Remembrancer. In support of its 
conclusion, the lower Appellate Court relied on 
Baghuhar Dial v. Kesho Rama7iuj Das (1) 
also Wajid AH Shaky. Dianat-uHlah Beg (2). 

Apparently, no other ruling was quoted to 
the lower Appellate Court. In appeal before 
this Court, the plea taken is that the suit is 
maintainable and reference has been made 
to the following cases. Muhammad Ahdullah 
Khan v. Kallu (3); JamaUud’din v. Mujtaba 
Husain (4); Ram Das v. Badri Narayan (5); 
Muhammad Alam v. Akbar Husain (6); 
Dasondhay v. Muhammad Abu Nasar (7); 
Ram Ghander v. Khawaia Ali Muhammad (8). 

In view of these rulings, I am of opinion 
that the present suit is not one which falls 
within section 92 of Act V of 1908. For the 

(1) 11 A. 18; A. W. N. (188S) 276. 

(2) 8 A. 31} A. W. N. (1885) 318. 

(3) 21 A. 187} A. W. N. (1899) 18. 

(4) 25 A. 631; A. W. N. (1903) 120. 

(6) 29 A. 27; 3 A. L. J. 773; A. W. (1908) 260. 

(6) 6 Ind. Cas. 835; 32 A. 631; 7. A. L. J. 797. 

(7) 11 Ind. Cas. 36; 33 A. 660; 8 A. L. J. 710. 

(8) 18 Ind. Cas. 797; 11 A. L. J. 233. 


respondents, it is contended, that clause (h) 
of section 92 prevents a suit of this kind 
being brought without the consent in writing 
of the Legal Remembraucer. But it appears 
to me, that clause (4) should be interpreted, 
as it has been interpreted, by several of the 
above rulings,to mean that the farther or other 
relief mentioned in clause (4) must be farther 
or other reWe^ ejtisdem generis with the relief 
set out in clauses (a) to (g). The suit before 
me is a suit by the Hindus of Agras to eject a 
trespasser from property which belongs to a 
trustee in a village. I am nob asked to 
remove a trustee or to inquire as to how the 
trust properry is being administered. I 
decree the appeal, set aside tbe judgment aud 
decree of the lower Appellate Court and 
restore that of the first Court with costs in 
all Courts. 

Appeal decreed. 


UAbUUTTA HIGH COURT. 
REGQLAa Civil Appeal No. 359 of 1910, 

iMay 9, 191.3. 

Present:—Mr. Justice N. Chatterjea and 

Mr. Justice Mullick. 

DARSAN SINGH and others—Defendants 

—Appellants 
versus 

BHAWANI KOER —Plaintiff- 

Respondent. 

Revenue salc—Avoidajice of incumbrances —Voidable 
at purchaser's option-Notice to avoid incumbrance, 

whether purchaser bound togive~Point of time when 

incumbrance to be considered avoided-Revenue Sale 
^tr 1859), s. 29— “Any person”, meaning of 

—Holder of incumbrance, possession of, when to he 
deemed wroyjul-Damages for use and occupation, to 
be calculated on what basis-”Mesne profits,” meaning 

of-CivilProcedureCodeiAct Vofl90S),8. 2, sub.s, 

A revenue sale does not ipso facto avoid incara- 
brances aud uuder-tenures, but merely renders them 
voidable at the option of the purchaser. 

G^^tnder Bagchi, 9 C. 683; 
Mafizuddin v.Korbad Ali, 31 C. 393 at p. 396; 8 C. W. 

T ■ J-.?’ IFazir-ud-din v. Lola Deokinandan, 6 C. L. 

n and Ram RatanKapaliv.AswiniS-umar 

w n 0. L. J. 503; 14 C. 

W. N* S49, rehed upon. 

It is not necessary for the purpose of avoiding an 
under.tennre, that the purchaser should give notice, 
before bringing his suit; the option may be exer- 
oised by the institotion of a suit within the time 
allowed by law. 

Where such a suit has been instituted, the tenure 
must be regarded as annulled, from the date of tho 
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comtnencemont of the suit, nnd for tlie period antcco* 
dent to such a suit the possession of tlio under^tenuro* 
holder is not wroug^iul and the purchaser is not en¬ 
titled to claim by way of ilatua 2 'es for uso and occu¬ 
pation any sum in excess of what actually represents 
the rent payublo by tho tenure-holder of tho lirst 
degree. 

Haul Ralnn KapaJi v. A.^wini Kumar Dat^, 0 Ind. 
Cas. CO; 37 C. ooOj 11 C. L. J. 503; 14 C. W. N. 840, 
followed. 

Tho words “any person” in section 29 of the Re¬ 
venue Sale Law, 1859, who refuse to vacate and 
bo removed by tlio Collector, refer to tho former pro¬ 
prietors or persons claiming pro[)rietary right througli 
them, and (lo not refer to undor-tenure-lioldcrs, and 
tho purchaser must bring a suit to remove a tenure- 
holder if l»e refuses to vacate. 

IVliero the purchaser gave notice to a mnlcrari>Jar, 
indicating his option to avoid tho mnkrari and called 
upon tho mokrariilar to give up possession, within a 
certain time, tho possession of the mokraridnr not 
being wrongful before that date, tho purchaser is not 
entitled to mesne irrofits, for the period prior to that 
date, and is entitled only to <lamages for use and 
occupation, on tho basis of the mokrari reut. 

‘‘Mesne profits” mean those profits, %vhich tho 
person in wrongful possession of such property, ac¬ 
tually receives or might with ordinary diligence 
receive, aud not what the plaintilf has lost. 

Anukul Chandra v. Kohin Chandra, 15 Ind. Cas. 1, 
referred to. 

Appeal from the decree of the Sub-Judge of 
Gaya, dated April 16th, 1910. 

Babus Umakali Mukherjee 2 Lud Atul Ohandra 
Butt, for the Appellant. 

Babu Kulwant Suhay, for the Respondent. 

JUDGMENT.—The plaintiff-respondent 
purchased an entire estate, consisting 
of two villages, at a sale held under 
section 14 of Act XI of 1859 for 

arrears of Government revenue, on the 
27th March 1902. The sale was confirmed, 
on appeal by the Commissioner on the 1st 
September 1902, and the purchase took effect 
from the 13th January 1902, i. e., tlie day 
after the last day of payment of revenue for 
the January hist of 1902. The plaintiff 
appears to have obtained formal delivery of 
possession of the estate from the Collectorato 
in September 1902. Shortly after that, the 
ex-proprietors and some of the mok iraridars of 
the estate brought several suits for setting aside 
the sale in the Civil Court, and the sale was set 
aside by the Subordinate Judge on the 18th 
September 1903. On appeal to tlie High 
Court, however, the decree of the Subordinate 
Judge was reversel and the sale was upheld 
on the 13oh February 1907. The plaiutiff 


then issued notices on the 2Gth July 1907 for 
avoiding the under-tenures witliin one montli, 
and then instituted the present .suit on the 

19th September 1907 fora deolanitioii, that tlie 
under-tenures of tlie defendants were void, for 
possession of the same and for mesne protiis. 
The suit was conte.sted on various grounds 
by the defeudant.s, but they were overruled 
and a preliminary decree was passed on the 
20fh July l90?, ordering possession to be 
given to the plaiutiff and directing assess* 
raent of mesne profits. 

The plaintiff obtained po.sse.ssion of Monoliar 
ckak on the 5th October 1908 and on the 3rd 
May 1909 applied for assessment of mesne 
profits. A Commissioner was appointed for 
the purpose, and he submitted his report on 
tiie8t.il September 1909. Objections were 
taken by tiie defendarits, but tiiey were 
overruled by tlie lower Court and that Court 
upheld tlie Commissioner’s report, and passed 
a decree on the 16th Apiil 1910, directing tlie 
defendants Nos. 12 to 14 to pay Rs. 1,051-1-3 
and the defendants Nos. 15 and 16 to pay 
Hs. 2,102-2 6 as mesne profits to the plaintiff. 

The defendants Nos. 12 to 16 were the 
mokararid'irs of Mouoliar chtk, one of the 
villages comprised in the estate, and they are 
the only defendants who have appealed to 
this Court, and three contentions have been 
raised on their behalf. Tlie first is that the 
plaintiff was not entitled to mesne profits 
from the 13th January 1902, i. e., from the 
date from which liis purchase took effect, but 
only from the 26tli August 1907, tliedite on 
which the term of the notice for avoiding the 
77tolarari expired; secondly, that according to 
the provisions of Article 109 of the Limitation 
Act, the plaintiff was not entitled to mesne 
profits for any period beyond three years 
prior to the institution of the suit; and, thirdly, 
that the amount of mesne profits had been 
wrongly assessed. 

As regards the first contention, there is no 
doubt, that the plaintiff’s purchase took effect 
from the 13tli January 1902 and as purchaser 
of an entire estate, she purchased it free from 
all incumbrances, and was entitled to avoid 
and annul all under-tenures with certaiu 
exceptions as laid down by section 37 of Act 
XI of 1859. But the sale does not ipso facto 
avoid the incumbrances and under-tenures, 
but only renders them voidable at theoplion 
of the purchaser. See Titu Bibi v. Mohesh 
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Ohunder Bagchi (1), UuAzudiin v. Korhad AU 
(2 and Mir Waziruddin v. TMa Deohinandar, 
(3; Ramratan Kapali v. Aswini Kumar Dutt 
(4). It 13 not necessary for the purpose of 
avoiding an under.tenure, that the purchaser 
should gire notice before briagiug his suit 
and_ the option may be exercised by the 

institution of a suit within the time allowed 

by law It was held in the case of 

Ham Katan Kapali v.Asivim Kumar Dufi(4;) 
cited above, that where such a suit has been 
instituted, the tenure must be regarded 
as annulled from the date of the 

commencement of the suit, and that for the 

period antecedent to such a suit, the 

possession of the uoder-tenure-holder is not 

wrongful and a purchaser at a revenue 
sale is not entitled to claim by way of 
damages, for use and occupation any sum in 
excess of what actually represents the rent 
payable by the tenure-holder of the first 
degree. We agree with the view taken in the 
above case and as a notice was served in the 

present case for avoiding the 7nokaran\ the 

period whereof expired on the 26th August 
1907, we are of opinion that the plaintiff is 
entitled to mesne profits only from that date 

1 be possession of the defendants not being 

wrongful before that date, the plaintiff 
cannot recover mesne profits for the said 
period. It has been contended on behalf of 
the respondent, that under section 29 of Aot 
XI of 1859, the Collector has the power to 

order delivery of possession of the estate to 

be made by removing any person, who may 
refuse to vacate the same, and by proclamation 
to the occupants of the property by beat 
of drum, or in such other mode as may be 
customary, and that the delivery of posses- 
Bion to her under section 29 of the Act 
amounted to avoidance of the defendents’ 

possession 

ot the defendants became wrongful from the 
date, on which the plaintiff obtained delivery 
of formal possession through the Collector 
But the Collector, under section 29, has the 
power to remove any person, who may refuse 
to vacate, whether the purchase is of an 
estate or a share of an estate. Now, in the 
case of a share of an estate, the pnrohaser 
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(1) 9 C. 683. 

ill ® 115 , 

(31 6 C. L. J. 472 at 484. 


under section 54 of the Act, acquires the 
share subject to all incumbrances and does 
not acquire any rights which were not possess¬ 
ed by trie previous, owners, and in such a 
case, no question of removal of under-tenure- 
holders or incumbrancers can arise. The 
woras any person,’ therefore, who may 
refuse to vacate, and who may be removed 
by the Collector, seem fo us to refer to the 
former proprietors or persons claiming pro¬ 
prietary right through them, and do nob refer 
to under-tenure-holders. Difficult questions 
may, and often do, arise, whether a particular 
tenure or land comes within the exceptions 
to sections .37 of the Act. There is no 
procedure prescribed in Act XI of 1859, 
for the Collector’s tryingsuch questions, and 
there is no provision even for a summary 
tria of questions, which may arise involving 
civil rights. There may be numerous 
teriuros and raj/oti holdings in an estate, 
and It the purchaser asserts that they do 
noc come within the exceptions to section 

^ Collector must either turn 

out all the tenants in the estate or summarily 
try their rights, if the contentiou of the 
respondent is well founded. There is no 
authority for such a contention and there 
is uothing in tlie Act in support of it. The 

purchaser must bring a suit to remove a 

tenure-holder if he refuses to vacate, and 

Article 121 of the Limitation Act prescribes 

period of twelve years for a suit to 

avoid incumbrances or under-tenures in an 

entire estate sold for arrears of Government 
revenue. 

In the case of Mir Waziruddm v. Lala 

eo.tnandan (3), the question was, whether 

formal possession, obtained from the Collector 

by a purchaser at a revenue sale is operative 

against the under-teuare-holder, so as to save 

limitation, in a suit for annulment of an 

under-tenure and reoovorTr 

-^nri recovery ot possession, 

and the question was answered in the 
negative. Reliance has been placed, how- 
ever, on certain observations, made by 

tbelearoed Judges in that case. that 

be conceded that the principle upon 
hioh symbolical possession is considered 
^ eflfective against a party to the proceedings 
IS applicable, when possession has been de- 
hvered strictly in accordance with section 29 
of Act XI of 18a9 to a pnrohaser at a sale for 
arrears of revenue, and that the election to 
annul under-tennres may be indicated by 
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actual ejectment by the Collector uuJor 
section 29, But it appears to have been con¬ 
ceded only for the sake of argument, and was 
at most an obiter, as possession had not been 
delivered by removing the under-tenants, and 
formal possession only was delivered to tlie 
purchaser. 

The purchaser may elect to aunul an 
under-tenure not only by institution of a suit 
or by giving a notice to vacate but may 
indicate it by other means. And even assum¬ 
ing that the Collector lias any power to 
remove under-tenuie-holders, there is nothing 
to show that the purchaser in the present 
case indicated her election to avoid the 
mokarari by applying to the Collector to do so. 
In the present case, possession was not deliver¬ 
ed by removing any person. 

The plaintiff admits in her plaint that only 
symbolical possession of the viahai was 
delivered to her in October 1902. 

The notice issued by her on the 26th July 
1907 recites that she had purchased the 
estate free from incumbrances and liaj 
obtained possession through the Collectorate 
and then states And whereas:—I hereby 
avoid and annul all under-tenures and all 
other incumbrances in the said wu/m/and in 
particular the said alleged mokarari tenure 
of the 3rd November 1833" now, therefore, 
1 call upon you to deliver up to me possession 
of all the lauds in the said mahal in which 
you have been in possession within one 
month from this date, and I hereby declare 
that in default of your doing so, I shall 
proceed to eject you therefrom by due process 
of law". 

It was by this notice, therefore, that plaintiff 
indicated her option to avoid the mokarari 
and called upon the defendants to give up 
possession within one month, and there is 
nothing to show that she expressed her 
intention to annul the mokarari before the 
notice was issued. Besides it appears that 
notwithstanding the sale of the mahal, the 
defendants Nos. 12 to 16 went on paying 
Government revenue and cesses into the 
Collectorate in respect of ilonohar chak 
until 1908 when plaintiff obtained possession 
through the Civil Court and it is not suggest¬ 
ed that the plaintiff paid the said amount of 
revenue. 

Under the circumstances, the possession of 
the defendants, prior to the expiry of the term 


of the notice, was not wrongful, and the 
plaintiff is not entitled to mesne profits for 
any period prior to tiiat date, but is entitled 
only to damages for use and occupation on the 
basis of the mokarari rent which woas payable 
in respect of Moaolnar c/iuAr. 

In this view, tlie second point raised on 
behalf of the appellants viz., whether the 
plaintiff is entitled to any mesne profits for 
any period beyond three years of tlie institu¬ 
tion of the suit, having regard to the provi¬ 
sions of Article 109 of the IjimitaHou Act, does 
not arise. 

Wq accordingly hold that the plaintiff is 
entitled to recover mesne profits from the 
26th August 1907 to the 5th October 1903, 
when slie obtained actual possession from the 
Civil Court. 

The last point relates to the asse.ssment of 
mesne profits. It is contended on behalf of 
the appellants that there has been no proper 
trial of the objections to the Commissioner’s 
report by the Couit below. The Court below 
simply said that it saw no grouml to differ 
from the conclusions arrived at by the 
Commissioner. The first objection raised 
is that the Commissioner ought to have 
measured the lands and ought not to 
have taken 90 bighas to be the area of the 
lands in respect of which the rne.sne profits 
were to be assessed. It appears, however, 
that the defendants themselves stated tlie 
area to be 58 acres which tho Commissioner 
finds to be equivalent to 90 or 91 bighas, and 
although subsequent to the examination of 
plaintiff’s witnesses before the Commissioner, 
they put iu a petition before the Court 
stating that the area wa.s 58 bighas and not 
acres, the petition was not sent to the Com¬ 
missioner. Having regard to the facts that 
the area was originally admitted to be 90 
bighas and the objection a.s to the area was 
not taken until at a late stage, wiiich, if taken 
earlier, might have been at once settled by 
measuring the lands, we are nob disposed 
to allow the question of area to be re-opeued 
at this stage, which would necessitate a fresh 
commission for measuring the lands. The 
next objection is that no mesno profits ought 
to have been allowed on the 15 bighas of 
parti lands but the Comraissiooer has found 
that they were culturable lands which yielded 
paddy and other crops and had been left 
uncultivated for two or three years. It was 
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contended that in assessing mesne profits, the 

Court should take into consideration what the 

defendant made, not what the plaintiff lost, 

and ^liance was placed upon the decision of 

this Court in the case of Anukul Ohandra 

Uhakravarti v. Nabin Chandri, Bose (5) That 

case, however, does not help the appellant. In 

that case, the plaintiff before dispossession 

had settled the lands at a rental of Rs. 40 

per year and the lower Appellate Court assess- 

ed mesne profits on that basis although the 

Muns.f found that the land yielded profits 

to the amount of Rs. 766 during the period 

of dispossession. This Court was of opinion 

that the lower Appellate Court had pro- 

oeeded upon a wrong basis and observed 
as roilows • — 

(1 Court considered not wimt 

the de endant may be taken to have made, 

but w.,at the plamtiff lost This is not 
the correct basis, as is shown by the defini. 
t.on of mesne profits in section 2, sub-section 
12 of the Coda of Civil Procedure. The 
duty of the Court in estimating mesne 
profits IS there so clearly indicated that 
we need not amplify the matter... 

.therefore, the duty of''the 

Appellate Court.to assess mesoe profits 

as described in the Code and we remit 
the case to the lower Appellate Coart in 
order that mesne profits may be ascertained 
aeeordingly. Now, section 2, enb-eection 12, 
of the Civil Procedure Code, says that 
mesne profits mean those profits which 
the person in wrongful possession of such 
property actually received or might, with 
ordinary diligence, have received. That 
decision, therefore, goes against the appellant’s 
contention. The third objection is as to 
the Bhooly rent, but the average produce 
has been found on the evidence and the 
rent has been assessed at half the produce. 
The fourth objection relates to the charges 
on account of well and earth wort but 
the Commissioner has found that they do 
not exceed very much the allowance of 
Rs. 10 per cent, allowed on the head of 
collection charges. We are not disposed to 
interfere with the assessment made by the 
Commissioner. There is no reason, however 
why the defendants should not be allowed 
a deduction of the amounts paid by them 

(6) 15 Ind. Gas. 1. 
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on account of Government revenue and 

cesses, the chalans of which were filed in the 
case. 

The parties have agreed that the plaintiff 
will get damages to the extent of Rs. 75 

to the 26th August 
1907, and Rs. 325 as mesne profits from 

the 26th August 1907 to 5th October 1908. 
total Rs. 400. 

D accordingly be a decree for 

Rs. 400 in favour of the plaintiff. The 
defendants No.s. 12 to 14 will be liable 
to the extent of Jrd and the defendants 
Wos. 15 and 16 to the extent of |rd. 

The defendants Nos. 12 to 16 will get half 
their costs in both Courts afterthe preliminary 
decree, the plaintiff bearing his own costs 
after the preliminary decree, and if the 
plaintiff has withdrawn any money deposited 
by the defendants Nos, 14 to 16, the latter 
will be entitled to restitution of the said 
amount within a month of the arrival of the 
record in the loader Appellate Court. No 
interest will be charged oo the Rs. 400 to be 
paid by the defendants Nos. 12 to 16 to the 
plaintiff, nor upon the amount deposited 
by the defendants Nos. 12 to 16, if the 
plaintiff pays back the money within a 
month of the arrival of the records in 
the lower Appellate Court after which 
period interest will run. 


ALLAHABAD HIGH COHRr. 
Second Civil Appeal No. 779 ov 1912 

May 19, 1913. 

Present-.—'Slr. Justice Tudball and 
Mr. Justice Rafique. 

BHAGWAT PARSHAD AMD OTHERS_ 

Plaintiffs—Appellants 
versus 

LAOHMI NARAIN and others—Defendants 

—Respondents. 

U. P. I^nd Revenue Act iUI of mi), 83. 211 , 2^3 fi)— 

Partition ^oceedtuff-Objection as to title dismisHed at 
Uine-barrcd— Subsequent Civil suit barred. 

An objection as to proprietary title was taken be. 
yond time m a partition proceeding The partition 
oaicer dismissed the objection as time-barred- 
ileld, that a civil suit in respect of the same anb* 
wa3 barred under the proviefone of see- 
tion 233 (fe) of tho Land Kerenao Act* 
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Second appeal from tlie decision of the 
District Judge of Banda, dated the 22nd 
March 1912. 

Mr. P. L. Banerji, for the Appellants. 

Mr L. M. Banerji, for the Respondents. 

JUDGMENT.—This is a seond appeal 
arising out of a suit for recovery of posses¬ 
sion and mesne prohls of immoveable pro¬ 
perty. It was instituted on the 9tli of Febru¬ 
ary 1911 iu the Court of tlie Subordinate 
Judge of Banda. It was decreed by the 
Court of hrst instance and dismissed by the 
lower Appellate Court. The plaintiffs have 
oorae up here in second appeal. 

The facts may be briefly stated as 
follows:— 

The plaintiffs were owners of a certain 
share in a certain khata in the village in 
question. Attached to this and other khatat 
was some shamilut land. The plaintiffs 
owned other shares in addition to this in 
the village. The share in the khata was 
mortgaged. A suit was brought on the basi.s 
of the mortgage and the share in the kh Ua 
was sold together with all appurtenances. It 
was purchased by the defendants to the 
present suit. The plaintiffs' contention 
was that the share in the shamilat land was 
neither mortgaged nor sold in execution of the 
decree. J'he defendants’ contention was that 
the share in theshaynilat land was appurtenant 
to the share in the khata and must be deemed 
to have been mortgaged and sold when the 
latter was mortgaged and sold. 

The plaintiffs filed suits for rent against 
some tenants of the shamilat land who pleaded 
that they had paid their rent to the defend¬ 
ants. The suit was finally decided against 
the plaintiffs, the Revenue Courts holding 
that the defendants had received possession, 
in execution of the Civil Court decree, of the 
shamilat land. It was after this decision that 
the present suit was brought. Among other 
defences, the defendants raised the plea tliat 
the question between the parties as to the 
ownership of the shamilat land bad been 
decided by the Revenue Court in connection 
with a partition case and, therefore, the present 
suit was barred. The Courts below disallow¬ 
ed the defence on the ground that the objec¬ 
tions filed in the partition suit were disallow¬ 
ed as being made out of time, therefore, the 
Revenue Courts could not bs held to have 
decided the question and there was no bar to 
the present suit. 


The facts of the partition case are briefly 
as follosvs:— 

The application for partition was made 
in the year 1909 some two years prior to 
the institution of the present suit. The 
defendants asked forpaitition of their share 
and they claimed the property which is now 
in dispute as their own. Notices and pro- 
clamatioiis woro issued hy order dated the 
Util of Novemh.n- 1909 and the lOlh 
December 1909 was fixed for the filing 
of objections. On that date, Ahmad Ali 
Khan, described in the record of the 
partition ca.se as the Mukhtar-am of Bhagwat 
Prasad, one of the present plaiiiti.ffs, was 
present. The or.ier of t!ie Court shows 
that no objections of any .sort were filed; it 
therefore, directoil partition proceedings to he 
drawn up. On Uie 20th of January 1910, 
objections raising the qaasfion of proprietary 
title of tlie properly now in suit were filed on 
behalf of the prt«#nt plaintiffs. The Ueveiuie 
Court rejected tliemas having been made out 
of time. No appeal whatsoever was pre¬ 
ferred fr-nu tliat order and in tlio partition 
proceedings, it was ordered that the shamilat 
land should be divided among the c>.sharers 
of the different A-/i3^/s ia proporti)!! to the 
shares which they held in those khatis. Par¬ 
tition has taken a somewhat weary and 

lengthened course and is at the present 
moment on the verge of being completed. The 
lands have been divided and the share 
claimed by the plaintiffs in this suit has been 
allotted to the defendants. It is urged 
on bahalf of the respondents that under 
section 233 (0 of the Land Revenue Act, 
the present suit is barred, that it was open 
to the present plaintiffs to have filed tlieir 
objections and preferred their claim iu the 
course of partition proceedings. Having 
failed to take advantage of the opportunity 
given under sections 110, 111, and 112 of the 
Revenue Act, they are now barred from 
coming into the Civil Court to establish 
their title. 

In our opinion, there is considerable force 
in this contention. It is urged on behalf of 
the plaintiffs that if further time be allowed 
to thorn, they might be able to show to the 
Court that they had not or some of them 
had not the opportunity, which the law con¬ 
templates, of preferring objections under 
section 110 of the Revenue Aot. In our 
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opinion, ifc is too late to raise this contention 
now. The partition case has been going on 
for some four years and this suit has passed 
through two different Courts. It was open 
to the plaintiffs, in answer to the defence 
raised by the respondents, to have met them 
with this contention that they had not 
received the opportunity of hling their objec¬ 
tions in the partition case. It is too lats 
now to ask this Court to allow further time 
merely in order to enable them to see whether 
or not this plea can be raised and can be 
established. 

So far as we can judge from the record, 
they have had ample opportunity of filing 
objections; as a matter of fact they did file 
objections though not within the time fixed 
by the Court. They did not state therein 
that they had not had ary opportunity of 
filing their objections within time and 
that the notice was not duly served upon 
them. The order of the Revenue Court 
amounted to a decree and was open to appeal. 

In our opinion, section 233 (k) of the Land 
Revenue Act bars the present suit. For 
this reason, the appeal must fail and it is 
dismissed with costs including Pleader’s 
fees in this Court on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 30 of 1911. 

May 21, 1913. 

Present: —Mr. Justice Stephen and 
Mr. Justice Mullick. 

MEHER ABZAL and others—Plaintiffs 

— Appellants 

versus 

RAHAMAN ALI MBAH and OTHERS— 

Defendants—Respondents. 

lAmifation—Bengal Tenancj; Act (P/Z/ of 1885) 
Sch. Ill, Art. 3 -Limitation Act (IX of 1903), 8ch. I 
Art.95—Sttitfor possession of raijati holding after 
setting aside ex parte decree as being fraudulent. 

The period of limitation applicable to a suit for 
declaration of the plaintiff’s raiyati right in the dis. 
puted land and for khas possession of it, after setting 
aside an ex parte decree as being fraudulent and 
illegal, is that prescribed by Article 95 of the Limita- 
tion Act and not that prescribed by Article 3 of Sche¬ 
dule III of the Bengal Tenancy Act, as the setting 
aside of the rx pnrte decree is the essential feature 
of the case from which the other remedy will follow- 


because if the decree is void the plaintiff’s right to 
possession will follow as a necessary consequence. 

Appeal from the decree of the District 
Judge of Chittagong, dated September 29th 
1910, reversing that of the fourth Munsif 
of Patiya, dated May 18th, 1910. 

Babu Phirendra Lai Kastagir^ for the 
Appellants. 

Babu Khitish Chandra Sen, for the Re¬ 
spondents. 

JUDGMENT.—In this case, the plaint¬ 
iffs sued foi declaration of their raiyati 
right in the disputed land and for khat 
possession of it after setting aside an ex- 
parte decree as being fraudulent and illegal. 
The lower Appellate Court has dismissed 
tV.e suit on the ground that it is barred 
by Article 3 of Scliedule III of the Bengal 
Tenancy Act. 

The appellants before us contend that 
this Article is not applicable to the case 
before us. Their argument is that the 

suit before US is, in the first place, a suit 
for declaring the ex parte decree and pro¬ 
ceedings consequent on it void, for reasms 
set forth. If that decree is void, their right 
to possession follows, according to their 
onotention, as a necessary consequence. 
Consequently, the suit is not one to recover 
possession as mentioned in Article 3 of 
Schedule III to the Bengal Tenancy Act but 
to set aside a decree as mentioned in 
Article 95 of the Limitation Act. Looking 
at the nature of the suit, the setting a.side 
of the decree is the essential feature of this 
case from which the other remedy will 

follow. We consider that this contention is 
correct. 

In opposition to this view, the respondents 
cite the case of Saroswati Dad v. Horitarun 
ChuckerhuUi (1), where it is said that the 
limitation under the Bengal Tenancy Act 
is intended to apply to all suits to recover 
possession of the land which may be brought 
by an occupancy raiyat. We cannot, how¬ 
ever, hold that this observation applies to 
the present case, the distinction between 
the two cases being that the one referred 
to is a suit for possession whereas the 
present one is for setting aside the decree 
in the first place and for possession as a 
consequential relief. 

(1) 16 C. 741. 
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In the seoond place, the appellants contend 
that in this case disrossession by the aactiou. 
purchaser is not necessarily dispossession 
by the landlord. This, in our opinion, 
depends on whether the action of the auction- 
purchaser, in ^dispossessing the tenant, took 
place iQ collusion with the landlord which we 
take tobe the same thing for present purposes 
as acting at his instigation. We cannotsuppo.se 
Uiat the judgment in AmuuMm Munshi v 
Ulfatimnessa liihi (2) can be taken as 
meaning that the shorter period of limitation 
will apply to every suit brought against the 
auction-purchaser. No doubt, it will, accord¬ 
ing to law, apply to suits where the auction- 
purchaser has acted in collusion with the 
landlord, but there is in this case no finding 
whether there was such collusion or not. 

We accordingly remand the case to the 

lower Appellate Court in order that he may 

consider whether there was in this case such 
collusion or instigation. If there was, the 
limitation of Article 3, Schedule IH, of the 
Bengal Tenancy Act will apply. If there 
was not, the period of limitation will be 
the longer period provided by Article 93 
of the Limitation Act. Tiie result is that 
the lower Appellate Court will re-bear both 
the appeals that were before it in accordance 
witli what we have said. 

Costs will abide the result. 

Gnse remanih(L 

(2) 3 Ind. Cas. 315; 13 C. W. N. 108; U C. L. J. 131. 


CALCUTTA HIGH COURT. 
Miscellaneoos Civil Appeal No. 341 of 1913 

May 22, 1913. 

Present: —Mr. Justice Stephen and 
Mr. Justice Mullick. 

NABIN CHANDRA HAZARI—Uecree- 

holder—Appellant 
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Court whenever he was required to do so, cannot bo 

enforced if tho judgment.dohtor die before the time 

of his appearance iu Court had ariirod. In that case 

It IS impossible for the surety to produce the judgment' 

debtor, and tho dccree-holdor ]oso.s his remedy against 
the suretA*. ° 

S:rishnanynyarv. [ttinanXa}jar,2i M. 637, fob 
lowed. 

Appeal from the order of tho District Judge 
of Chittagong, dated April 30th, 1913, revers¬ 
ing that of the Munsif of Fatikcheri, dated 
January 27th, 1912. 

Babu Atnl Krishna Roj/ cited K. Wadara 
Devan v. Ma Kin, 8 Ind. Cas. 985; 3 Bur. 
L, T. 141, for the Appellant. 

Babu Dhirendra Lai Kastagir, for the Re¬ 
spondent. 

JUDGMENT.—In this case, the appellant, 
decree-holder, applied to enforce the condi¬ 
tions of an undertaking given by a surety 
that the judgraent-debtor would apply in the 
insolvency within a specified time and that 
he would appear in Court whenever lie was 
required to d> so. Before the time of his 
appearance in Court had arrived, the judg- 
ment debtor died, and it was, therefore, im¬ 
possible for the surety to produce him. The 
lower Appellate Court has held that there¬ 
upon the decree-holder loses his remedy 
against the surety. This is (l;e correct view 
of the I'iW, for, the event which occurred 
was not in contemplation of either party 
and, therefore, put an end to the obligation 
that, there was under the contract. This 
view is in accordance with the ruling laid 
down ill the case of Krishnan Nayar v, 
Ittinan Nayar (l). 

The result is that tliis appeal on behalf 
of the decree-holder is dismissed with costs, 
the hearing-fee being one gold mohur. 

, , Appeid dismissed. 

(1) 24 M. 637. 


bus 


MRIIUNJOY BARNIK —SnaETr of 

JDOOM ENT-DEBTOR—RkSFO.NDENT. 
Execution of decree--Surety of judgment-debte 
Undertaking that judgincnt-debtor would apply in 

solvency—Death of judgment-debtor before upccijkd f 

—Right of decree-holder to enjorce conditions of «m 

taking—Civil Procedure Code (.4cf T of 1908) a. 
(3), (4). ’ 

Tho couditiousi of an undertaking given by a sur 
that a judgnieut-debtor would apply iu iusolvei 
within u specified time and that ho would appear 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 889 of 1911 

May 26, 1913. 

Present: —Mr. .lustico Shah Din and 
Mr. Justice Agnew. 

CHHABIL DAS —Plaintiff—Appellant 

versus 

MASiU AND ANOTHER—Defendants 

— Respondents. 

Civil Procedure Code (Act V of 1903), 0. II, rr. 2, 
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4 (c)—Mortgage without pufiession—Share o) pro- 
duce to be paid as interest-On dejault to pay interest 
possession to be iakcn—Vefanlt—Snit Jor produce 
wtlhoiit O'JiingJor possession—Subsequent suit for posses* 
eion lorred—Rule 4 (c), object of insertion-Kova* 
linn of contract—Burden of proof—Mere j roynise by ere* 
ditor not to sue, efject f>f—Jurisdiction of Cicil or Re* 
X'cnue Court. 

Plaintiff.mortgageo sued for possession of certain 
land mortgaged to liim and for recovery of a certain 
sum on account of produce. Tho mortgage was with- 
out possession and a sliare of tho produce was agreed 
to bo paid as interest to tho mortg.igee. The ^only 
remedy for non-payment spocirically provided %vas 
the assumption of possession by tho mortgagee on 
default. Default had been made and plafntltf had 
brought suits for recovery of produce before without 
claiming possession: 

f/eU, U) that tho suit was cognizable by a Civil 
Court; 

(2) that tho terms of a mortgago-deed drawn up 
by an unskilled draftsman must not bo construed too 
strictly: 

(3) that the right to sue for recovery of produce 
was inherent in the mortgagee and followed upon 
tho obligation of tho mortgagor to pay produce; 

(4) that the present claim was barred under Order 
IT, rule 2, Civil Procedure Code. 

Tho new clause (c) to rule 4 in Order II, Civil Pro. 
ceduro Code, lins been inserted in order to avoid the 
possibility of mistake and to make it perfectly clear 
that thero is notliing irregular in seeking to recover 
in ono suit immoveable and moveable property if tho 
cause of action is the same in both. 

Tho p.arty who relics on a new contract in substi* 
tntion for an old ono must prove that it was supported 
by consideration. 

A mere promise by a creditor made at the request 
of his debtor to forbear from suing him is regarded 
as a voluntary promise and is, therefore, of no effect. 

Trinxbah Qangadhar y. Bhogwan Das, 23 C. 348, 
referred to. 

Second appeal from the decree of the 
AdditionalDivisioualJudge, Multan at Feroze* 
pore, dated the Slat March 1911, affirming 
that of the District Judge, Muzaffargarh, 
dated the 7th February 1910, dismissing 
plaintiff's Sjuit. 

Rai Bahadur Pandit Sheo Narain^ for the 
Appellant. 

Pandit Rajtndar Parshad, for the Re¬ 
spondents. 

JUDGMENT.—The suit was by the 
plaintiff-mortgagee for possession of certain 
land mortgaged to him ou 20th January 
1896 and for Rs. 375-5*0, on account of 
produce. The mortgage was without posses¬ 
sion, the land revenue to be paid by the 
mortgagor who remained iu cultivating 
possession and was to pay Jth produce as 
interest fo the mortgagee. The deed further 
recites that if the mortgagor does not 
deliver produce to the mortgagee or if he 


fails to cultivate the land, the mortgagee 
shall have the right to take possession. 
The mortgage deed does not in terms 
recite that if the produce by way of interest 
18 not paid, the mortgagee may recover 
such unpaid interest by way of rent or 
otherwise. The only remedy for non-pay¬ 
ment speciBcally provided is that the mort¬ 
gagee may assume possession when default 
is made. 

The pleas of the defendants were that 
they had not agreed to any condition to 
give possession to the mortgagee if they 
failed to pay produce, th,at they hod failed 
to pay produce in Kharif 1907 and Unhi 
1903 hut had paid before these harvestt, and 
finally that as plaintiff had brought suits 
for recovery of produce in lieu of interest 
before and had not in those suits claimed 
pos.session, his present claim was barred 
under Order Jf, rule 2, Civil Procedure 
Code. 

Both the lower Coarts have held that 
the suit was cognizable by a Civil Court 
and that the plaintiff’s claim is barred by 
Order 11, rule 2. 

In this appeal, Counsel for appellant urges 
that — 

(1) the claim was one cognizable by a 
Revenue Court; 

(2) that although the mortgagee sued 

the mortgagors for value of produce in lieu 

of interest in 1897 and obtained a decree 

in February 1893. and in that suit did 

nob claim possession, yet the admission of 

the mortgagor defendants that they paid 

produce between 1897 and Hahi 1907, 

^moves the case from the operation of 
Order II, rule 2. 


The first of these contentions is not 
seriously pressed by Counsel and we are 
satisfied that the suit was one for the 
decision of a Civil Court. Under the terms 
ot the mortgage-deed produce was to be 
pai y way of interest and the mortgagor 
remained in possession. The right of pro¬ 
prietary possession was not transferred by 
the mortgagee to the mortgagor and in 
no sense can the latter be said to have 

p f, the mortgagee, 

o owing the principle laid down in Bnta 

^ ^ hold that the suit was 

cognizable by a Civil Court. 

(1) 46 P. fi, 1894 (F. B.). 
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Ott the second point, the arffument of 
appellants Counsel may be briefly sum- 
marized as follows: 

On the terms of tiie mort,?age-deed of 
20th January 1896, the pkintiff-appellant 
had no ri^ht to sue for recovery of produce. 
His only remedy was that provided by 
the raortgage-deed itself, m., that he should 
assume possession, if default in payment 
were made. The decree of 5th February 
1898, under which plaintiff recovered the 
value of produce then due. should never 
have been passed, since the only remedy 
for failure to pay produce open to plaintiff 
under his mortgage-deed was to sue for 
possession. The plaintiff’s right under the 
mortgage-deed to have possession in default 
made in payment of interest was not lost when 
he obtained his decree for produce and omitted 
to sue for possession, even though Order II, 
rule 2, may stand in the way of hi.s enforcing 
his claim by way of suit; and as defendants 
have admitted payment of produce between 
1697 and 1907 that admission operates to 
revive the plaintiffs right to sue for possession 
in the face of Order II, rule 2. 

In reply, Counsel for the defendants respond¬ 
ents points out that although the mortgage- 
deed of 20ch January 1896 does not provide 
that if produce by way of interest be not 
paid by the respondents the plaintiff-mort- 
gagee may sue for its recovery, such a right 
to sue is inherent in the mortgagee and 
follows upon the obligation of the mortgagor 
to pay produce. We hold that this view 
must prevail. The terms of a mortgage- 
deed such as this, drawn up as it was by 
unskilled draftsman, must not be construed 
too strictly. Ihe object of the mortgage- 
deed was to secure to the mortgagee the 
payment of the produce agreed upon and 
though the penalty for non payment specific¬ 
ally mentioned is that the defaulting mort¬ 
gagor is to lose possession, we ses no reason 
why the mortgagee sliould not, if so advised, 
waive bis right to possession, and sue to 
recover the value of the produce to which he 
was entitled under the bond. \V^e cannot, 
therefore, accede to the appellant’s contention 
tha ,. the decree of 5th February 1898 was a 
wrong decree as not being warranted by the 
terms of the mortgage-deed. 

As regards the argument that the payment 
of produce by defendants, endorsed by their 
own admission, between the date of the 


decree of 1898 and the year 1907, operates 

to give plaintiff a right to sue for possession 
or. the original mortgage-deed of 1896, the 
defendants certainly made the statement now- 
relied upon by the appellant in his plea and 
Massu defendant repeated ic wlien examined 
in Court, There is no other proof of such 
payments The plaintiff did not admit 
receipt of produce for tlieso years and merely 
.said that he looked upon items of produce 
for certain years, of wiiioli the recovery was 
barroil by limitation, as having been paid so 
farashewas concerned This is somewhat 
slender foundation upon which to liuild the 
ingenious argument put forward before us 
by Counsel for the appellant However, 
assuming for the moment that defendants did 
pay produce to plaintiff between 1898 and 
1907, can it be said that the defendants 
thereby waived tlieir right to plead Order If, 
rule 2, in bar of tlio plaintiff’s present claim? 
Or was there any tacit renewal of the con¬ 
tract of mortgage, a breach of which might 
give the plaintiff a ftesli cause of action? 
As regards the first question, the dictum of 
the learned Judges, who decided Ohau-ihri 
Knndan Mill v. Snrdar Allah Dad Khan (2), 

appear.s to us to expound the law correctly:_ 

We cannot assent to tiie proposition that it 
is open to the parties by agreement int'ir se to 
override therule laiddo.vn by the Legislature 
as regards splitting of causes of action” (page 
60 of the report). Ibis further clear that at 
the time of the suit in 1897-98, the plaintiff’s 
cause of action for assumption of possession 
and for recovery of accrued interest was one 
and the same, viz., the defendants’ failure to 
pay produce due at that time under the 
covenant. In a case decided by the Chief 
Court of Lower Burma, Dubaah Knder 
V. Fakeer ^^eera (d), Bell, J., held that 
the addition of the new clause (c) to 
Order II, rule -1, of the Code of Civil Proce¬ 
dure has materially altered the law as it 
stood in section -Vt, rule (a) of the last Code. 
The argument is tliat the clause (c) 
to the present rule 4 in Order II shows 
by implication that claims coming under (a) 
and (6) of the rule are not claims based ou 
the same cause of action ae that on which 
the suit for recovery of moveable property 


(2) 6 Ind. Cas. 821; 19 P. R. 1910; 36 P. W. 
1910; 167 F. L. R. 1910. 

(3) 8 lad. Caa. 445; 3 Bur. L. T. 60, 


R. 
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is based, because otherwise clause (c) would 
be supeifluous. We are unable, however, 
to accept this view. It appears to us that 
the new clause (r) has been inserted in 
order to avoid the possibility of mistake and 
to make it perfectly clear that there is 
nothing irregular in seeking to recover in 
one suit immoveable and moveable property 
if the cause of action is the same in both. 
As pointed out in Qa7iga Ram v. Abdul Rahman 
(4), the Code nowhere defines tlie terra 
cause of action , and it is, tlierefore, not 
probable that the Legislature in enacting 
clause (c) of rule 4, Order 11, intended to 
distinguish tiie claims mentioned in clauses 

(а) and (h) of rule 4 as being causes of 
action distinct in nature from the class of 
claim dealt with in clause (c). 

As to the appellant 8 contention that the 
payment of produce by way of interest after 
the suit of 1897-93 tacitly created a new 
contract of mortgage and thereby gave the 
plaintiff, on breach of its terms, a fresh cause 
of action, Counsel has referred us to a remark 
of John.stone, J , in Malik Karim v. Jattu 
Ram (5). The facts were similar to those 
in the present case but the defendant had 
made no payment of interest subsequent to 
decree as is alleged to have been the oase 
here. The remark in question is as follows: — 
Had defendant after the first decree begun 
to pay Kasur, it might have been argued that 
there was a new Ucit contract of mortgage”. 
This is a mere obiter dictum of the learned 
Judge and does not even decide that in the 
case propounded, a fresh contract of mort¬ 
gage should be presumed. Section 62 of the 
Contract Act lays down that if the parties 
to a contract agree to substitute a new con¬ 
tract for it, or to rescind or alter it, the 
original contract need not be performed. 
But the party who relies on the new contract 
must prove that it was supported by con¬ 
sideration, a mere promise by a creditor made 
at the request of his debtor to forbear from 
Buiughimis regarded as a voluntary^promise 
and is, therefore, of no effect. Trimbak 
Qangadhar v. Bhagwan Bas{Q). In the present 
case, we have, at most, an admission by the 
defendant that he paid produce after the 
original contract had for all practical por- 

(4) 28 P.R. 1907{ 93 P.L.R. 1903j 140 P.W.R. 1907 

(б) Case Ko. 1178 of 1909. 

(6) 23 B. 348. 


poses determined iu his favour by the mort¬ 
gagee’s failure to enforce his right to 
possession thereunder in the suit of 1397- 
98. And that admission was made not in 
reply to a suit brought specifically on the 
new contract now put forward, but as a plea 
in bar of a claim made upon the original 
contract. Certainly, the defendants never 
contemplated that any such results would 
flow from their admission as are embodied 
in the ingenious argument put forward on 
behalf of the plaintiff-appellant. It is by 
no means certain that the fact now put 
forward by the plaiutiff-appellaut is true. 
If true, he fails in any event upon part of 
his original claim, wV., for the value of the 

produce of the harvests of Kharif and 
Rahi 1908. It hardly lies in his mouth 
now to say in this Court that part of his 
claim is false and to put that forward as an 
argument in furtherance of his other claim 
for possession. Cases may arise in which 
the claim of a mortgagee to possession 
becomes barred under Order II, rule 2, and 
a fresh legal contract may ba inferred from 
the aoh'nn of the parties even if not formally 
embodied in a fresh deed of mortgage, bub 
the present case is not one of them. There 
is no sufficient proof of any such novation 
as IS claimed by the plaintiff-appellant to 
have taken place. 

The appeal, therefore, fails and is hereby 
dismissed with costs. 

Appeal diimisted. 


ALLAHABAD HIGH CODRT. 

Second Civit* Appeal No 1113 op 1912 

May 16, 1913. 

Pre5sn^:_ilr. Justice Rafique 

JAMNA PRASHAD and another_- 

Dependants -Appellants 


GOPINATH AND ANOTHER—PlAINTIPPS_ 

Respondents. 

E^ement^Boor used by femaUi cannot he used bu 
males—Aggravation of easement. 

it confined to a particular purposo. 

It ought not to be extended to any other. Hencethe 
back door of a house which was occasionally used by 
the sweepress or the ladies of the house or their mai<U 
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Second appeal from the decision of the 
District Jadfi:e of Gorakhpur, dated the 
2nd of July 1912. 

Mr. M. L. Agirw'ila (with him Mr. 
Haribans •'^ahai), for the Appellants. 

Mr. Baldeo Ram (with him Mr. Iswar 
Saran), for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintilTs-respondeuts 
for restraining the defendauts*appellants 
from making certain additions to their house. 
It appears that the plaintiffs-respondents 
are the zemindars of Mohalla Dewan Raja 
Ram, situate in the city of Gorakhpur. 
There are certain houses close to the houses 
of the plaintiffs-respondents which belong 
to other persons, but the lands of those 
houses belong to the plaintiffs-respondents. 
A house immediately to the south of the 
plaintiffs-respondents' house belonged to one 
Mnmmmat Sundar, who sold it to the 
defendants-appellants on the 5th of August 
1909. There is a lane between that house 
and the house of the plaintiffs-respoudeuts. 
The laue is a blind alley on the west 
side and connects with the public road 
on the east side. The defendants-appellants 
after their purchase re-built the house. 
They opened three new windows in the 
northern wall of the house, made a verandah 
on the north side and enlarged the back 
door on the north side turning it to main 
entrance to the house. They also re-built 
the privy in the north east corner and 
opened a door on the north side of it for 
the sweepress to come in and cleanse the 
place. The defendants-appellants further 
intended to make a drain and a cess-pool 
next to the privy on the north side. The 
plaintiffs-respondents objected to these new 
additions and instituted a suit in the Court 
of the Munsif of Gorakhpur praying for 
the following reliefs, namely, (1) that the 
defendants be ordered to close the new 
windows, the privy and the door of the 
privy and the new back door, and (2) 
that they should be restrained from making 
the drain and the cess-pooi. It was alleged 
by the plaintiffs-respondents that the con¬ 
struction of the privy was a nuisance and 
that the opening of the privy door and 
the enlargement of the back door were 
encroachments on their rights. It was said 
that all that tba defendants were entitled 


to was the use of the lane to the north 
of their house by their ladies and female 
servants occasionally and by the sweepress 
when she wanted to go into the house 
to cleanse the privy. The Court of first 
instance dismissed the claim of the plaint- 
iffs-reapondents except as regards the in¬ 
junction in respect of the drain and the 
ce.ea-pool. On appeal, tlie learned District 
Judge modified the decree of the first 
Court by granting all the reliefs prayed 
fwi' in tlie plaint except those which related 
to the closing of the three window.s and 
the building of the privy. The defendants 
have come up in second appeal to this 
Court. They challenge the decree of the 
lower Appellate Court with regard to the 
enlargement of the back door and the 
opening of the privy door. They contend 
that they were within their rights in 
opening a new door next to the privy ai;d 
in turning the back door into the main 
entrance to the house. They have, it is 
said, admittedly, a right of easement over 
the lane to the north of their house. Tlje 
right of easement which they have is the 
right of passage and it is no aggravation 
of the servitude if in addition to the 
ladies of tlie liouse and the servant maids, 
the male.9 of the house and their visitors 
also pass over the lane. A similar argument 
is advanced with regard to the privy door. 
It is said that prior to the new additions 
to the house the sweepress used to go by 
the lane in question into the house by 
the old back door to tlie privy to cleause 
it. The defendautb have by opening a new 
door next to the privy shortened her passage 
over the lane and have lessened and not 
aggravated the burden on the servient 
heritage. The plaintiffs-respondents have, 
therefore, no ground of complaint. In support 
of this contention the learned Counsel for 
the defendants-appellants relies on section 
2d of Act V of 1882 and the ca.se of Jndu- 
lal Mullick V. Qopal Chandra iMukerii (1). 
On the other hand, the contention for the 
plaintiffs-respondents is that tho acts of the 
defendants-appellants in enlarging the back 
door and in the opening of a new door of the 
privy have imposed an additional burden 
on the servient heritage. The only question, 
therefore, for decision is whether the acta 

(1) 13 0. 13G. 
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complained of do conatitate an ag-gravafcion 
of the servitude. I think they do. To take 
np the case of the enlargement of the back 
door fir.st. It is a well-established rule of 
law that if an easement is conSned to a 
particular purpose, it ought not to be 
extended to any otlier. The original back 
door was used, as has been found as a fact, by 
the sweepress or by the ladies of the house 
or their maids occasionally. The defendants- 
appellants who are related to each other as 
uncle and nephew are professional men—one is 
a lawyer and the other is a doctor. The con¬ 
version of the back door to the main entrance 
would necessarily lead to the use of the lane 
in question by their clients. Such use would 
be at variance with the original object of the 
easement and would certainly extend the 
right to a purpose other than that for which 
it was granted. The defendants-appellants 
by converting the back door to the main en¬ 
trance to the house have, undoubtedly, imposed 
an additional burden on the servient heritage. 
The opening of a new door next to the privy 
is also, in my opinion, an aggravation of the 
servitude. The said door is an innovation 
and instead of only one door opening into the 
lane from the house of the defendants-appcd- 
lants, there would be two doors now. It is 
in evidence that the ladies of the adjoining 
houses occasionally pass by the lane and it 
would be obnoxious to them to have to pass 
by the door of a privy used by the males. 

It is urged for the plaintifls-reapondents, and 
I think not without some reason, that the 
new door would bo the means of giving out 
bad smell and would thus be a nuisance to 
the neighbours. I, therefore, agree with the 
learned Judge that the plaintiffs-respondents 
are entitled to have the new privy door 
closed and to restrain the defendants-appel¬ 
lants from using the back door as the main 
entrance of their house. It has beeu pointed 
out to me for the appellants that the relief 
granted by the learned Judge with regard to 
the back door cannot be supported in law. 
The said relief is as follows, namely, an 
injunction restraining the defendants against 
opening a door for the use of the males 
into the lane. It is said that all that 
the ^ learned Judge could grant was 
an injunction restraining the defendants- 
appellants from using the back door or the 
door to the north of their house as the main 
entrance door to their house. The appel- 


lants, it is said, can make a door on the 

north side large or small as it suits their 

pleasure. In support of this contention, 

reliance is placed on the case of Durga 

Prasad V. Shea Parsad (2). J think there is 

force in this contention and I allow it. 

The appeal fails in the main and is 

dismissed with the raodihcations mentioned 

below. Z modify the decree of the learned 

Judge with regard to the back door by 

granting the plaintiffs an injunction against 

the defendants-appellants restraining the 

latter from using the door on the north side 

of their house as the main entrance to their 

house, which should be used by the females, 

maid servants and the sweepress. As the 

appeal substantially fails. I allow costs 

to the respondents including fees on the higher 
scale. 

The plaintiffs-respondents have taken 
objections to the decree of the lower Court 
with regard to the privy and the windows. 

It IS contended for the respondents that the 
defendants-appellants have no right to build 

the privy or to open the three windows in 
dispute It has been found as a fact by 
the lower Court that the privy is only 
re-bnilt on its old foundation. The plaintiffs- 
appellants cannot object to the re-bnilding 
of the privy. As to the opening of the three 
windows, it is not alleged that by their 
opening there has been any invasion of the 
privacy of the respondents’ house. The latter, 
therefore, can have no right to object [vid 0 
Durga Prasad v. Sheo Prasid (2)1 The 
objections fail and are dismissed with costs 


(2) A. \y. X. (18SS) 270. 


Appeal dismused. 


ALLAHAB.^D HIGH COURT. 

First Civil Appeal No. 41 or 1912 
„ May 13. 1913. 

Frese»^:_Sir Henry Richards, Ht., 
Ohief Justice, and Mr. Justice Lvle 

"srvaS''"™' PRASAD narain 

til.NGH AND another—Plaintiffs— 

Appellants 


. versus 

MAYAKAND GIR a^d othess- 

Civil P 

livxl Procedure Code (Act IIF of 1832) a 31 ^— 
ty to recooor oX 
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ground that judgmenf-dehtor had no saleahle interest in 
property —Limitation Act (/X oj 1008), Sell. I, Art. 120. 

A suit brought by an a\ictioii*purchaser to recover 
the purchase-money, in pursuance of section 315 of t)jo 
Code of Civil Procedure, 18S2, on the ground that the 
judgment-debtor had uo saleable interest in the pro¬ 
perty, is governed by Article 120 of the Limitation 
Act. 

First appeal from the decision of the 
Subordinate Judge of Benares, dated the 
16th of November 1910. 

The Hon’ble Dr. Staider Lai, for the Ap¬ 
pellants. 

The Hon’ble Mr. Moti Lai Nehru (with him 
the Hon’ble Or. Tej Bahadur ;^aprw, Messrs. 
Muhammad Ishaq, Gulzari Lai, the Hon ble 
Mr. Go\al Frashad), for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs claimed to 
recover a sum of Rs. 15,100 in certain 
proportionate shares from the several defend¬ 
ants. The suit has been dismissed by 
the Court below as being barred by limita¬ 
tion. The facts for the purposes of the 
present appeal may be taken as admitted. 
A decree-holder of the name of Mayanand 
Gir caused certain property to be put to 
sale in order to realise the amount of a 
decree. The property was sold and pur¬ 
chased by the plaintiffs. An objection was 
taken on the part of a claimant to the 
property in the execution proceedings but 
the objection was disallowed with the result 
that the purchase in favour of the present 
plaintiffs was confirmed on the 20th of 
May 1907. The proceeds of the sale were 
paid into Court and were distributed among 
the persons who held decrees against the 
judgment-debtor of Mayanand Gir. Its 
distribution took place on the Ist of July 
1907. Subsequently, the claimant to the 
property brought a regular suit to which he 
made the present plaintiffs parties and also 
Mayanand Gir. That suit was decreed by 
the Court of first instance on the 11th of 
September 1907 and after various hearings 
was confirmed by the High Court on the 
22nd of November 1909. The plaintiffs 
instituted the present suit on the I2th of 
September 1910 claiming to get back the 
purchase-money as already mentioned. The 
Court below holding that the suit was one for 
“money had and received” by the defend¬ 
ants for the use of the plaintiffs dis¬ 
missed the plaintiffs’ suit as being barred 
by limitation on the ground that Article 


applied and the time began to run from 
the let of July 1907 when the decree- 
holders received the money. The plaintiffs 
come here in appeal contending that the 
decision of the Court below was wrong. It 
seems to us that apart from the Code of 
Civil Procedure, the plaintiffs in the present 
case would have uo right to recover back 
the purchase-money they paid merely on 
the ground that the judgment.debtor’s title 
bad proved defective. This seems to have 
been the view taken in by Straight, J , 
When referring a question to the Full 
Bench in the ca.se of Munna Singh v. Gai i- 
dhar Singh (1). The learned Judge, after 
referring to a number of rulings, say!-:—“By 
all these decisions, it seems to have been 
recognised as an established principle of 
law, that a purchaser at a sale in executi >11 
of decree cannot recover his purchase-money, 
if it turns out that the judgment-debtor 
whose immoveable property he has purchased 
had no saleable interest.” 

When the case came before the Full 
Bench, this view of tho law seems to have 
been accepted. The learned Chief Justice 
refers to section 315 of the Code of Civil 
Procedure then in force as being the founda¬ 
tion of the plaintiffs’ right in that case 
to get a return of his purchase-money. 
This also seems to have been the view 
taken by Napier J., in the case of 
Mohideen Ibrahim v. Mnh'imel Sleera Leovai 
(2). At page 4S9, the learned Judge says: — 

* It has been laid down by the Privy 
Council in Dorab Ali Khan v. The ExeziFo s 
of Khaja Moheeoodeen (3) that as in India 
moveable and immoveable property are alike 
capable of being seized and sold under a 
writ of fieri facias, the responsibility of the 
Sheriff, in respect of sales here, is governed by 
the law relating to chattels rather than 
by that relating to the sale of real property. 
It is clear that whore the property seized 
was personal estate and it was sold by the 
Sheriff, no suit lay either against the 
Sheriff or the judgraeot-creditor who had 
received the purchase-money to recover it 
when the property had been recovered from 
the purchaser by a person claiming title, the 

principle being that a sale by the Sheriff 

(1) 5 A. 577. 

(2) 17 Ind. Cas. 437; 23 1£. L. J. 487; 12 U. L. T. 
431: (1912) M. W. N. 1130. 

(3j 3 C. 806; 6 I. A. IIC. 
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was not a sale in market overt, the purchaser 
acquiring thereby only what the jadgment- 
cieditor had a right to sell, namely, the 
precise interest and no more, which the 
indginent-debtor possessed in the goods, and 
that there was no warranty of title implied 
in a sale by tae Sheriff.” We agree that, 
outside the provisions of the Code of Civil 
Procedure, to which we shall presently refer, 
an auction-purchaser has no right to 
recover back the purchase-money merely by 
showing that the judgment-debtor had no 
saleable interest The real reason is that in 
a sale by the Court, or its o6Bcer there is no 
warranty of title, and the money which the 
purchaser pays cannot either in law or 
equity be said to have been received by the 
Court, its officer or the creditor for the use of 
the auction-purchaser We, therefore, think 
that if the plaintiffs had any cause of action, 
their cause of action was to enforce the 
right which was given to tliem by sections 
313 to die of the Code of Civil Procedure of 
1882 (which admittedly was in force at the 
time of the sale and distribution of the 
purchase-money in the present case). Section 
315 provides, amongst other things, that 
when it is found that the judgment-debtor 
had no saleable interest in the property 
which purported to be sold and the 
purchaser is for that reason deprived of it, 
the purchaser shall be entitled to receive 
back his purchase-money from any person to 
whom the purchase^raoney has been paid. 
There is an alteration in the present Code 
which we need not consider for the reason 
mentioned above. The plaintiffs’ right is 
regulated in the present suit by the 
provisions of the Code of 1832. In the 
Full Bench case to which we have already 
referred, viz., Mimna Snigk v. Qajadhar Singh 
(1), it was unanimously decided that an 
auction-purchaser was entitled to bring 
a suit to recover back his purchase-money 
when it was found that the judgment- 
debtor had no saleable interest. It seems 
to US quite clear that this is a form of suit 
for which there is no special provision in the 
Limitation Act. We have already pointed 
out how, in our opinion, it cannot be said to 
be a suit for money had and received. 
We, therefore, think that Article 120 applies 
and it is admitted that if this is the proper 
Article, the suit is within time. The 
learned Advocate on behalf of the respondents 


urges that even if it be held that the 
plaintiffs’ right in the present case is a right 
under the statutory provisions of the Code 
of Civil Procedure of 1882, the suit is 
nevertheless a suit for money had and received 
by ^ the defendants for the use of the 
plaintiffs and he quotes in support of this 
contention the case of Ram Kumar Shaha 
V, Ram Qour Shaha (4). The learned Judges 
in deciding that case referred to the case of 
Hatiuman Kamat v. Hanuman Mandur 
(5) and say as follows at page 1088;—"Weare 
unable to distinguish this case in principle 
from the case before ns.” With great 
respect to the learned Judges, we think that 
the cases were distinguishable. In Hanuman 
Kamat v. Hanuman Mandur (5), the 
money was sought to be recovered on the 
ground that there had been a failure of 
consideration in the case of a private sale, 
whilst the case before the learned Judges in 
Ram Kumar Shaha v. Ram Qour Shaha 
(4) was a case like the present one in which an 
auction-purchaser sought to recover his 
purchase-money on the ground that the 
judgment-debtor had no saleable interest. 
As against the authority of this case, we 
have the case, already referred to, of Mohideen 
Ibrahim v. Muhamed Mecri Levvai (2), 
in which the learned Judges expressly decided' 
that Article 120 was the Article applicable to 
a suit in which an auction-purchaser sought 
to recover the purchase-money on the 
ground that the judgment-debtor had no 
saleable interest. 

Under these circumstances, we think that 

the appeal should be allowed and the case 
remanded. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
remand the case with directions to re-admit 
the suit under its original number in the Hie 
and proceed to determine the same according 
to law. Costs heretofore will be in the 
discretion of the Conrt disposing of the suit 

and costs in this Court will include fees on the 
higher scale. 

Ap]^eil allowei. 

5o8^37^C°6i'^''"' 

C5) 19 b. 123: 18 LA. 158. 
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OBAMATKABTNI DASI V. TRIQUNA NATH SARDAR. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1579 ok 1910. 

April 30, 1913. 

Present: —Sir Lawrence Jenking, Kt , 

Chief Justice, and Mr. Justice Mullick. 
CHAMATKARINI DASI— Defendant No. 1 

—Appellant 
versus 

TRIGUNANATH SARDAR and othei<3— 
Plaintiffs—Respondents. 

Parties—Suit for rent—All tenants, whciher 7iecc$snrij 
parties—Sale of holding freefrom incu)nbrances—Bengal 
Tenancy Act (VIII oj 1885^ Ch. XIV—Contract Act 
(/X 0/1872), s. 43. 

Whatever may be required for the purposes of a 
mere money decree, ordinarily all the tenants of a 
lioldiu'' are necessary parties to the suit in order 
that the decree and tlio sale in execution of it may 
have the important consequences described in Chapter 
XIV of the Bengal Tenancy Act. 

Roop Narain Singh v. Juggoo Singh, 10 W. U. 301, 
Auanda A’ltuiar Xaskar v. Ilari Das Ilahlar, 27 C. 

4 C. W. N. 608, and Ashok v, Karim, 9 C. W. N. 843, 
relied upon. 

But where ono of a number of tenants is put for¬ 
ward by the rest as their representative, ho can bo 
regarded as the sole tenant for tlio j)urpo3es of a suit 
for arrears of rent withiu Chapter XIV. ^Vhcther 
ono of several tenants can be regarded as a represent¬ 
ative of the rest, must depend on tho circumstances 
of each case aud is, if not essentially, at auy rato 
largely, a question of fact. 

Appeal from the decree cf the District 
Judge of 2‘i-PargaDah8, dated March 29th, 
1910, confirming that of the Second Munsif 
of Diamond Harbour, dated September 8th, 
1909. 

Mr. S. P. Sinha, Counsel, Babus Mohendra 
hath Boy and Shoshi She\har Bose, for the 

Appellants. 

Dr. Rash Behary Ohose, Babu.s Dwarka 
Nath Ohaknvarti, Qanoda Oharan Sen and 
Debendra hath Ohose, for the Respondents. 

JUDGMENT.—The facts out of which 
this second appeal arises are these: Biswa- 
nath Sardar was the recorded tenant of a 
holding. He died in 1881) and was succeeded 
by his son Narendra, by a grandson Hari- 
pada, the son of a pre-deceased son, Aswini, 
and by the son Gouri, and the grandson, 
Triguna, of another pre-deceased son, Nabu. 
In 1897, a partition decree was passed and 
by it each branch became entitled to one- 
third. In 1901, the sole landlord brought a 
suit for rent of the whole holding against 
Narendra alone and in execution of that 
decree there was a sale and the appellant, 


Srimati Chamatkarini, the wife of Narendra, 
became the puichaser. 

Thi.s suit is brought by Triguna, Haripada 
and Gouri to establish their right to two- 
thirds of the property notwithstanding the 
sale in execution. Both the low’er Courts 
have decided in the plaintiffs’ favour, and 
so Srimati Charaatkarici, tho purchaser, 
has appealed. The sale professes to have 
been made under Chapter XIV of the Bengal 
Tenancy Act, and, if it was rightly so 
made, the title of the purchaser must pre¬ 
vail. 

Was it then rightly so made? 

As the Act stood in 1901, the date of the 
sale, Chapter XIV, commenced with section 
159, which provitles that where a holding is 
sold in execution of a decree for arrears due 
in respect thereof, the purcliaser sliall take 
subject to the interests defined as protected 
interests but witli power to annul the interests 
defined as incumbrances. 

We have no concern in this case with “pro¬ 
tected interests” or “incumbrances”. This 
and the other sections of the Chapter, make 
it clear that on a sale under the Chapter it 
is not merely tho right, title and interest 
of the judgment-debtor that passes, but the 
holding. For the purpose of a sale under the 
Chapter, however, the decree must be for 
arrears due in respect of the holding, and so 
it must be a decree obtained by the solo 
landlord, or by all the landlords, if there are 
more than one. The decree in this case 
was for arrears due in respect of the holding, 
and tho plaintiff was tho sole landlord : so 
far, therefore, no difficulty arises. But then 
only one of the tenants was a defendant, and 
this is where tho difficulty cornea in, for it has 
been contended, aud with success in both the 
lower Courts, that as all the tenants were 
not parties to the suit for rent, the holding 
could not be sold in execution of the decree. 
It is common ground that at tho institution 
of the suit, there were several tenants inter¬ 
ested in the holding, aud that they were 
jointly liable for the rent. 

Their liability was contractual and sec¬ 
tion 43 cf the Contract Act provides that 
when two or more persons make a joint 
promise, the promisee may, in the absence 
of express agreement to the contrary, 
compel any one or more of each joint 
promisors to perform the whole of the pro- 
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raise. At the same time. Chapter XIV of 
the Bengal Tenancy Act, while requiring the 
presence as plaintiffs of the whole body of 
landlords, makes no similar provision as to 
the tenants. Why then, it may be asked, 
does not a decree against some of the 
tenants come within Chapter XIV? 

The answer is furnished by decided cases 
binding on us, and I refer in particular to 
Boop Narnin Singh v. Jnggoo Singh (1), and 
Aninda Kumir Naskar y. Hiri Das Haidar 
(2). The decision in Ashok Bhuiyan v. Karim 
Bepan(3),i8 alsotothesame effect. Thcsecases 
go to show that whatever may be required for 
the purposesof a mere moneydecree,ordinarily 
all the tenants of a holding are necessary 
parties to the suit in order that the decree 
and the sale in execution of it may have the 
important consequences described in Chapter 
XIV of the Bengal Tenancy Act. I say 
ordinarily, because there may be conditions 
in which tlie presence of even one or some 
of the tenants as a defendant may be as 
effective as that of all And I now propose 
to consider whetlier those conditions are 
established in this case. The authorities 
sanction the view that where one of a 
number of tenants is put forward by the 
rest as their representative, he can be regard¬ 
ed as the sole tenant for the purposes of 
a suit for arrears of rent within Chapter 
XIV. Whether one of several can be 
regarded as a representative of the rest 
mast depend on the circumstances of each 
case, and is, if not essentially, at any rate 
largely a question of fact. 

Both Courts have negatived representation 
in this case. This finding has been for¬ 
cibly criticised, but no error of law has 
been established, though I realize, and, in 
some measure sympathize with, the view 
that a different view of the facts might have 
been taken. 

Much reliance has been placed on the 
decision in Doolar Ghand Sahoo v, Ohaheel 
0hand{4;),hut it cannot, however,be treated as 
governing this case as it turned on considera¬ 
tions which are applicable to a tenure, and 
not to a holding. The result is that we must 
confirm the decree with costs. 

Appeal dismissed. 

(1) 10 W. R. 304. 

(2) 27 C. 64.'?; 4 C. W. N. 608. 

(8) 9 C. W. N. 843. 

(4)6 1. A. 47; 3 0. L. E. 561. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 1173 or 1912. 

May 9, 1913. 

Present: —Sir Henry Richards, Kt., 
Chief Justice, Mr. Justice Banerji and 

Mr. Justice Lyle. 

SONA DEI AND ANOTHER— Plaintiffs— 

Appellants 

versus 

FAKIR CHAND and others—Defendants_ 

Respondents. 

Gijt—Agreement among membersof a M.iha Brahman 
family to receive funeral offerings on particular days^ 
Valid agreement—Gift made to individual member of 
that family—Suit to recover the gift—Civil Procedure 
Code (Act r of \90S),s. 9. 

The members of a certain }{aha Brahman family, 
with a view to avoid dispute as to the division of 
the funeral offerings made to the family, entered into 
an agreement under which certain members of the 

family were to get ofTerings made on certain days of 

the month and certain other members, those on other 
days. A man died on a day which belonged to the 
plaintiff who was a female. The donor being of opin¬ 
ion that the gift would bo more otficacious if it were 
made to a male, made the gift to the defendant: 

Held, (Richards, 0. J., dissenting) that the plaintiff 
could not recover the gift made to the defendant inas¬ 
much as it had distinctly been made to the latter in 
his individual capacity and not as n member of the 

Maha Brahman family. 

Richards, C. J. —If the offering was of the nature 
which was included in tlio agreement between the 
parties, the wishes of the donor could not regulate 
their rights. The defendant was bound to make over 
the gift made to him on plaintiff’s day. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 30fch July 
1912. 

The Hod bleDr. Tej Bahadur Sapru (with him 
Mr, Rama, Kant }Jalviya),ioi' the Appellauts. 
Dr. .b. 0. Banerji, for the Respondents. 

JUDGMENT. 

Richards, C. J.— This appeal arises out 
of a suit in which the plaintiff claimed to 
recover from the defendants certain offerings 
which had been made on the occasion of the 
death of one Rai Bahadur Debi Singh. It 
appears that the plaintiff and the defendant 
both are members of the same family of 
Maha Brahmans, the common ancestor of 
which was one Dhan Singh. Both the Courts 
below have found that an arrangement had 
been come to between the members of the 
family with a view to the division of the 
offerings. Certain members of the family 
were to have certain days of the month 
and certain other members other days. 
Both the Courts below have found that the 
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offeriDga in question were made on a day 
which belonged to the plaintiff. But the 
plaintiff’s suit was dismissed upon the ground 
that the offerings in question were ' personal” 
offerings, made to Fakir Chand, the defend¬ 
ant. It is admitted that so far as the donor 
of these offerings is concerned, no Court 
could interfere to compel him to make 
the offerings to any particular individual. 
On the other hand, it has been admitted 
that an arrangement between the Mnha 
BraJunans as to the division of the offerings 
between themselves is perfectly legal. Tliis 
has been decided in two cases [see Door<ja 
Parshad v. Budree (l) and Oochi v. JJifat 
(2)]. It seems to me that the whole case 
turns upon the nature of the agreeuient and 
the nature of the gift. There cannot be the 
least doubt that unless the gift in question 
was within the scope of the arrangement 
which, the Courts below have found, existed 
between the parties, the plaintiff cannot 
succeed. The agreement was not in writing, 
lb is stated in somewhat general terms in 
the plaint, and evidently the Courts b-?low 
accepted the statement in the plaint as 
being the terms of the agreement. The 
object of the agreement was beyond doubt 
to prevent disputes as to the division of the 
offerings. As the family increased, some 
such agreement was obviously very necessary. 
In ray opinion, the only fair interpretation to 
give to the agreement is that the descendants of 
Dhan Singh agreed amongst themselves that 
all the offerings that were made upon the 
occasions of death to any member or members 
of the family should be divided in accordance 
with the agreement. As the learned Advocate 
for the plaintiff said in the course of the 
arguments, the agreement amounted to this, 
namely, that each member or branch of the 
family agreed to refrain from taking the 
offerings on the days assigned to the other 
member or branch. It is said that this 
agreement could only apply to offerings that 
were made to the family as such. This 
seems to me to be rather a restricted view 
to take. If it was open to the members of 
the family to exclude from the scjpe of 
the arrangement all gifts which any indivi* 
dual might prevail on the donor to say 

(1) 6 N. W. P. E.C. R. 189. 

(2) 20 A. 234; A. W. N. (1893) 23. 


was to bo his, it would moan that the 
agreement would be practically futile. 
While, on the other hand, if the agreement 
is interpreted to include all gifts that were 
made to any of the members of the family of 
Dhan Singli, it might reasonably carry ont 
the object of the arrangement, namely, to 
avoid disputes. 

1 next come to the nature of (he gift. 
It must at once he admitted that if this 
gift was made for a purpose disconnected 
with cremation ceremonies, the plaintiff 
would have no right. But reading the 
evidence of Kaghubir Narain Singh, it seems 
to me perfectly clear that tliis gift was a 
gift directly in connection with cremation 
ceremonies, that it was made to one of the 
members of the family of Dliau Singh, 
and that the only reason why it was made 
to Fakir Chand instead of the plaintiff 
was because the donor ha<l been informed 
tliat it would be more efficaciou.s if the 
gift was not divided and it was not 
given to a female. It seems to mo that if 
the offering was of a nature which was 
included in the agreement between the 
parties, the wishes of the donor could not 
regulate the rights of the parties to the 
present suit. Fakir Chand might have 
refused to take the gift if the donor coupled 
the donation with tlie ondition that he 
must keep it entirely for himself. I think 
that so long as the agreement continued to 
exist, Fakir Chand having taken the gift 
was bound to make it over to the plaintiff in 
accordance with the agreement. 

For these reasons, I think the decision of 
the Court below was erroneous and I would 
allow the appeal. 

Banerji, .1.—I regret that I cannot agree 
with tlie learned Chief Justice in the con* 
elusion at which he has arrived. I fully 
agree with him that the whole case turns 
upon the nature of the contract, a breach 
of which is the foundation of the plaintiff’s 
suit, and also on the nature of the gift made 
by Kaghubir Narain Singh on the occasion 
of his father’s death. It is alleged in the 
plaint that Dhan Singh, the ancestor of the 
family, was the Mah-i Brahman of the 
particular village in question and that offer¬ 
ings made to this family of Maha Brahmam 
were offerings to the members of the family 



992 


INDIAN OASES. 


[1918 


eONA DEI V, FAKIR CHAND. 

as flucb. In order to present disputes 
between the members of the family as to 
the division of the offerings, they entered 
into an arrangement by which individual 
members of the family were to take 
offerings given on certain dates; but it seems 
to me from the nature of the offerings, which 
according to the plaintiff’s own case, were 
agreed to be divided, that the offerings which 
were to be divided were the offerings made 
to individual members of the family as such 
members and not offerings made personally 
to individual Maha Brahmans who were 
members of the family. If the contract 
between the parties was that they were 
to divide the offerings given on a parti¬ 
cular date to any member of the family 
whether as representing the family, or in 
his individual capacity as a Maha Brah¬ 
man, the plaintiff would, of course, be entitled 
to the offerings received on the parti¬ 
cular day, which was the day on which her 
turn for receiving offerings occurred. In the 
persent case, neither of the Courts below has 
found that the contract between the parties 
was of the wide nature just now mentioned, 
and, as 1 have already said, it was not the 
plaintiff’s own case as laid in the plaint. If 
then the contract related to offerings made 
to the family as such, any present made to 
an individual member of the family would 
not fall within the scope of the contract. Jn 
the present case, according to the evidence of 
Raghubir Narain Singh, and according to the 
findings of both the Courts below, the present 
made by him was a present individually to 
Fakiri, defendant, and the donor distinctly 
stated at the time of the gift that the offer¬ 
ings were not to be divided among the Maha 
Brahmans and they were not to go to a female 
member of the family. It is clear from his 
evidence, which,I thiDk,has been rightly inter¬ 
preted by the Courts below, that the offerings 
in question were made to Fakiii in the indivi¬ 
dual capacity, and not as representing the 
Maha Brahman family of which the parties 
were members. That being so, I think the 
plaintiff is not entitled to the offerings claim¬ 
ed and her suit has been rightly dismissed. 

I would dismiss the appeal. 

Lyle, J.—I conour with the judgment of 
Mr. Justice Banerji. There caii be no doubt 
that where there is an agreement among 
Maha Brahmans that offerings shall be taken 


by a particular man on a particular day, the 
agreement is one which will be enforced in 
law. Bub in the absence of any special 
stipulation, such an agreement can 
only refer to offerings made to the general 
body or to the whole family, as the 
case may be, of Maha Brahmans. Where 
a client wishes to benefit a parlicular Maha 
Brahman by making him a special gift, there 
is nothing to prevent hiS doing so ; and in 
such a case, no other Maha Brahman can claim 
any share in the gift. It seems to me as 
clear as possible in this case, that it was the 
deliberate wish of the donor not only to benefit 
the defendant hut to exclude the plaintiff. 

I do not think it is necessary to consider 
what the motives were that animated it. 
It is suflScient to say that he knew that if the 
gift were made to the whole family, the plaint¬ 
iff might get a share of it. Not wishing that 
she should, he deliberately elected to make 
the gift not to the whole family but to the 
defendant individually. No doubt, the gift 
was what might be called a funeral gift, but 
It was open to any one to make a funeral gift 
either to a family of Mah'a Brahmans, or to an 
individual Maha Brahman as he might wish. 

In this case, I think he made his offering to an 
individual Maha Brahman and the plaintiff is, 
therefore, not entitled to any share. I would, 
therefore, affirm the decrees of the lower 
Courts and dismiss the appeal. 

By THE Court.— The order of the Court is 
that the appeal is dismissed with costs includ¬ 
ing m this Court fees on the higher scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

SPECIAL BENCH. 

May 23, Juue 2 and June 12, 1913. 

Present :—Sir Lawrence Jenkins, Kt., 

Chief Justice, Mr. Justice Stephen and Mr. 

Justice Chaudhuri. 

In rc AN ATTORNEY. 

Letters Patent, cl. \0- Attnrne>i—Striking atfornen's 
name off the rolls—liule, service of — Practice — Grounds, 
copy of, to he served on attorney prrsonolly—Sufficient 
time to be given — Difciplinary artinn nyninst attorney — 
iliscondHct of attorney, by trhoin to be brought to Court's 
notice — Verifica t io n, im porta ucc of — Su ipirion not 
enough to justify disriplinary action. 

TIio rules of the Hi;;h Court make uo special pro* 
vision for tho disciplinary procedure of the Court. 
The English procedure in its entirety cannot be 
adopted. 

When tho alleged iniscotidnct of an attorney is tho 
subject of consideration, it is expedient to initiate 
proceedings by a rule, or motion or notice calling 
on the attorney to answer the matter in the allidavits 
of tho applicant. Service should be personal, a copy 
of the alHdavits should bo served with tho rule or 
notice of motion, and tlio returnablo date should 
allow sufficient time for an answer to be put in. 
Ordinarily ten days should suffice. 

Disciplinary action against an attorney rests on tluj 
principle tliat tho Court deems him an unfit person 
to act as an attorney, and not by way of punish¬ 
ment. 

Any body is entitled to inform tlie Court of the 
misconduct of an attorney. 

In re Snnky and In rc Solicitors’ .let, 18S8, ICx parte 
Incorjwratcd Lair Society, (181)0) 25 Q. U. D. 17; 59 L. 
J. Q. iJ. 238; 38 W. K. 533, followed. 

A verification is a inaitcr of great importance us 
possessing tho security of being inaile uiKler tho sanc¬ 
tion of a solemn declaration for which tho person 
making it wonhl bo liable to tho jionulties attaching 
to tho crime of giving false evidence if the declaratiou 
wore false to his knowledge. 

Girdhari v, Khaniya Lai, 15 A. 59; A. W. N. (1892) 
235, and Pam J/o/ian Jiookerjee v. Xursing Deb, \V. It. 
Sp. No. 54; 1 Iiul. Jur. (t). S.) G3; 1 Hay 379, referred 
to. 

Even a strong case of suspicion is nob enough to 
justify tho disciplinary action on a summary proceed¬ 
ing, especially when thero is a jiositivo sworn denial 
and repudiation of tho misconduct imputed. 

This was a Rale calling on an attorney of 
this Court to show cause why he should not 
be struck off the Roll of Attorneys for alleged 
professional misconduct. 

On the matter being called on May 
24ith, 1913, the Advocate-Goneral informed 
the Court that a copy of the Rule in this 
case had been served upon him in accordance 
with the usual practice, and it being the 
practice for the Advocate-General to attend 
in applications of this sort, he was present 
in conformity with that custom. 

Mr. Bopkland said that the Role had also 


been served on the Law Society in accord¬ 
ance with the orders of Mr. Justice Chau- 
dhuri and he appeared on behalf of the Law 
Society. 

The CuiEK Jdstice : Who obtained the 
Rule P 

Mr. Langford James : I. 

The Chief Jdstice : For whom? 

.Mr. James :^For Kusuin Kumari Dassi. 

Mr. lac^ison : I appear with Mr. Norton 
and Mr. St. John Stephen for the attorney. 
(Here he mentioned tlie name of the at¬ 
torney.) It is for the purpose of showing 
that this matter is not ripe for hearing at the 
present stage. 

The Chief JasTiCE I do not wish the 
name of the attorney to*be luentioued. 

Mr. ./’nc'fson : Very well, but, as a matter 
of fact, it is rather farcical, specially in the 
present case. 

The Chief Jqstice : Perhaps wo had better 
be told what the Rule is about by Mr. 
James. 

Mr. James: —Shortly tho Rule is this. 
My client is the executrix of a man named 
Nilmouy Pal, now deceased. On the 2lsfc 
April, 1909. 

Mr. Jackson: — I don’t wisli to interfere 
with what your Lordship had just said. 
But at the present moment what I wish to 
say is that notiiing can be mentioned in this 
Court at the present stage. The case is not 
ripe for hearing. 

The Chief JasriCE We must know what 
the case is before wo can say whether it is 
ripe for hearing or not. We must have 
some general idea. Mr. James will not 
go beyond a mere statement of what the 
Rule is about and what we are asked to 
do. 

Mr. James said that on the 2l8t April 
1909, a suit was filed on behalf of Nilraony 
Pal against Noyau Manjuri Dassi to recover 
Rs. 9,000 said to be d uo on a promissory- 
note. The plaint in that suit was drawn 
personally by the attorney against whom 
this Rule had been obtained. Tho promis¬ 
sory-note on the face of it appeared to be 
for Rs. 9,000 and it was witnessed by a man 
named Kucbil Lai Sen. It was mentioned 
in the Rule that it was on information re¬ 
ceived frotn Nilmony Pal, now deceased, that 
be told the Sirkar that the promissory-note 
was in the hand* writing of this attorney, 


994 


INDIAN OASES. 


[1913 


In re an attorney. 

That wa8 as high as Mr. James oould put 
it on that point. In July 1910. Kuchil 
brought a suit against the attorney. On the 
29th November 1910, the attorney verified 
and filed his written statement in that 
suit. i\Ir, Janies read the plaint as well 
as certain paragraphs of the written state¬ 
ment and said tliat in the written 
statement there was a statement on 
oath by the attorney that on the date of the 
promissory*note, Rs. 3.000 was advanced, a 
year afterwards Rs. 4,000 was advanced and 
a fortnight afterwards Rs 1,000 was ad¬ 
vanced making in all Rs. 8,000. They had 
it on the oath of the attorney that when the 

promissory-note was executed, Noyan Manjuri 

Dassi was a client of his firm. Therefore if 
the attorney’s statement in his written state¬ 
ment was true, he was shown to have per¬ 
suaded his client, with his knowledge, to sign 
a promissory-note for Rs. 9.000, knowing 
full well that only Rs. 3,000 had been ad” 
vanced. At the time the suit was filed by 
Nilraony Pal, the attorney’s firm were acting 
for Noyan Manjuri Oassi. Therefore the 
attorney drew a plaint which he knew (o be 
untrue, containing allegations which he knew 
to be untrue and he drew the plaint against 
a client of his own. Those were the circum¬ 
stances under which Counsel brought this 
matter before their Lordships. 

The Chief Justice : On that you applied 
for a Rule? 

: Yes, a Rule on the attorney 
to show cause why he should not be struck 
off the Rolls. 

Continuing Mr. James said that the Rnle 
was obtained upon a petition. In mo.^'t of 
the paragraphs of the petition, he had stated 
the source of his information. In other 
paragraphs, he had stated the grounds of bis 
belief but inasmuch as the Rule was verified 
in this form that it is true to the best of my 
information, knowledge and belief” in order 
to comply more strictly with the Rule he 
had put in a supplementary affidavit stating 
what paragraphs were true to his knowledge, 
what paragraphs were on information and 
belief and stating with legard to those 
paragraphs wherein he omitted to state the 
source of his information, what the source 
of his information was. 

The Chief Justice: Very well. Then we 
pan hear Mr. Jackson. 


Mr. Jackson : I say that the case is not 
ripe for hearing. I don’t intend dealing 
with the merits at all. One thing, I appre¬ 
hend, is perfectly clear, namely, that I must 
have sofficient time. Another thing I ap¬ 
prehend is also perfectly clear, namely, that 
there must be personal service on me. What 
has been done? I submit your Lordships 
will look into these things and see the way in 
which business is done. 

The Chiff Justice ; We had better deal 
with your objections. There has been no 
personal service? 

Mr./ucLvon: No. 

Mr. James: If it would shorten matters, T 
have no objection to time being given. 

Mr. .lac'xson : The only document wh ioh 
was served on the 16th was a copy that had 
been received from the clerk to the attorney 
in question. At 2-30 on Thursday afternoon, 
copies of certain affidavits were served. 

The Chief Justice: Does it mean that you 
want further time? 

Mr. Jac^isnn : 1 am not asking for an 

adjournment. I ask that the business of this 
Court be regulated 

The Chief Jusiice: I am askiug whether 
you ask for further time? 

Mr. Jackson: Your Lordship will pardon 
roe but I wish to explain my position. I 
say you cannot hear this Rule until ten 
clear days after the service of the Rule 
in regular order. That has not been done. 

I mean no disrespect to your Lordships 
in not answering your Lordship’s question. 
What I am insisting on is ray strict rights. 

I may say that I do not wish to mislead 
your Lordships in any way When the 
Rule is served in regular order, I shall 

contend that the Rule under no circumstances 
whatever- 

The Chief Justice: It ig no use auti- 
cipating that. 

Hr. Jackson: T want at any rate that 
the Rules should be followed strictly. May 

I call your Lordships’ attention to the 
practice at Home ? 

The Chief Justice; We know the practice 
at Home What is the practice here? 

ilr, Jackson: Your Lordships can easily 
ascertain that by referring to cases of Sir 
Augustus Stewart and McNair. On the 
authority of the second case, I shall, when the 
Rule comes on, object to Mr. Pugh or Mr. 
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Backland appearing’ for fche Daw Society. 
There is a distinct aatliority in niy favour. 
W^ould your Lordships like to be referred to 
those cases? 

The Cujef Justice: What we would 
like to be referred to is tbe Rules of this 
Court. 

Mr. Jiicksow So far as I know, there are 
no Rules on the subject. There are Rules 
for motions. I understan l that wliere there 
are no rules, absolutely referring to a matter, 
the practice is to follow the Eugii.sb rules in 
such matteis. However, whatever may be 
the practice, I am mentioning it to your 
Lordships that under no po.ssible circumstances 
can this matter come on to-day. What I 
have been served with on tlie IGth is before 
tlie Court; tliere are no affidavits of any 
description or copies of affidavits and no 
grounds. One of the things most clearly laid 
down in this Court and in England is that 
you cannot throw a lot of affidavits at a man's 
head and say find out the gi'ounds here.” 
When you apply fora Rule, you have to state 
specihcally what are your grounds for asking 
to strike so and so olY tl’e Rolls and support 
that by an affidavit. Intlio case of another 
attorney of this Court (Mr. Jackson here 
mentioned the name), the grounds were speciti- 
cally stated. 

The Chief Justice- I would ask you not 
to mention the name of any gentleman whose 
name does not appear. It is most objection¬ 
able. 

Mr. JacJfson: How am I to get that case 
then? 

The Chief Justice: There is no great 
difficulty. The Registrar can be approaclied. 
It is absolutely wrong to mention the name 
of an attorney against whom no order has 
been made. 

Mr. Jackson-. Very well. I will not 
mention any names. 1 will tell the attorney 
to approach the Registrar for tliat case. 

Continuing Mr. Jackson asked whether 
there was anything in the Rule about exliibit.s. 
As regards the exhibit filed on Thursday, how 
could that be admitted after the Rule had 
been issued? All tbese things were said 
to be penal and were to be treated on that 
footing. 

The Chief Justice: I don’t think it is 
necessary to labour this at all. Wo think 
you ought to have grounds. If you want ten 


days to answer tlie affidavits, by all means 
you may have time. That only required 
three sentences. It was so obvious. 

Mr. Jackson-. The fact of my having 
mentioned this and having obtaiued ten days’ 
time does not interfere with my saying 
tliat the Rulo is hopelessly bad and cannot be 
cured. 

The Chief Justice: We aro not dealing 
with the Rule now. 

Mr. James: My friend has stated that 
no exhibit w-^s served on him. His attorney 
wrote liimself that the grounds might be 
sent to him witliout exhibits and I have the 
correspondence here. 

Mr. Jackson: Will you kindly show me the 
letter? 

Mr. James lianded tbe letter over. 

Jlr. Jackson read the letter and said that 
his client was asked to pay Rs. 10-14 and on 
that Counsel asked the attorney v/hether lie 
was a horn idiot. 

The OiTiEr Ju.'Tice: I think wo had better 
not havo confidential communicatiou. (Laugh¬ 
ter) . 

Mr. Jackson: I am to assist at my own 
execution by sending liira Rs. 10-14. That 
is rather a startling idea. 

The Chief Justice: When will you be 
ready? 

Mr. Jackson: Put it at Monday week. 

The Chief Justice: Very well. You 
must be prepared to deal with supplementary 
affidavit. 

Mr. Jackson: I propose to deal with 
everyMiing on that day. Your Lordships 
will give me full liberty to argue the whole 
Rule. I am entitled to object even to the 
adraisdon of the supplementary aflidavit. 

Tii? Chief Justice: Tbe Rule is to be 
reserved with the grounds and whatever other 
materials may be necessary, all the affidavits. 

Mr. Jackson: It will he open to me to argue 
tliat the Rule cannot he reserved. There 
may be a fresh Rule, if your Lordships like. 

The Chief Justice: Certainly, anytliing 
you wish to argue, any technical objections as 
well as the merits. 

His Lordship the Chief Justioothen passed 
the following 

ORDER- — What we intend to do is 
this. We consider that the service, 
though it may not be in opposition to any 
Rule of this Court, is not sufficient for us at 
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present to act on. We, therefore, require 
that there sliould be a further service of the 
Rule with the grounds, that is, with all the 
affidavits at present in existence, and the 
matter will crime on Jlonday the 2Dd June. 

Mr. Langford James appeared for Kusum 
Kuroaii Dassi. 

The Advocate-General represented the 
Crown. 

Messrs. Pugh and Buckland appeared for 
the Incorporated Law Society of Calcutta, to 
watch the proceedings. 

ileesrs. Jackson^ Norton and St. John 
Stephen., represented the Attorney. 

On the case being called on, Mr. Jackson 
objected to Mr. James appearing for the 
petitioner and challenged Mr. James to cite 
a single instance of any one appearing for a 
party when the Advocate-General appeared 
for the Crown. As regards ilessrs. Pugh 
and Buckland representing the Incorporated 
Law Society, there was a decision by Sir 
Richard Garth, Mr. Justice Pontifex and 
Mr. Justice Wilson that the Attorneys’ 
Association could nob appear. 

The Chief Justice: The only question is 
who is to put before the Cour t the fact that 
there is misconduct, if there is a misconduct? 
The Advocate‘Gener«»l is, of course, always the 
proper person to appear in these cases. But 
it is laid down by the Court of Appeal in 
England that before the passing of the 
Solicitors’ Act of 1S8S, any one, who chose to 
say a Solicitor was guilty of misconduct, 
could make an application to the Court. 

Mr. Oacksonx This is the hearing of the 
application. A Rule has been issued. 

The Advocate-General pointed out that 
while proceedings in England in this con¬ 
nection were purely statutory and governed 

by the Solicitors’ Act of 1888, here their 

Lordships were acting under the Charter of 
the High Court which enabled them to 
deal with any application in the matter 
of a Solicitor. It would be more convenient 
that the complainant who was alleging 
certain facts should put those facts before 
their Lordships. If, however, their L::rd- 
ships deemed it more convenient that he 
should read the affidavits, he would do so and 
acquaint them with the facts. 

Mr. James, in response to Mr. Jackson’s 


challenge, cited a casein In re E. F, Hardwick 
(1) and said as a matter of fact in that 
case the applicant appeared and argued the 
matter. Certain affidavits had been filed on 
behalf of the attorney but neither the Ad¬ 
vocate-General nor Mr. Pugh nor he had any 
copies of those affidavits. They had no op¬ 
portunity whatever of knowing what those 
affidavits contained. 

The Chief Justice: Do you want any 
opportunity of seeing those affidavits? 

Mr. James said that copies had just been 
handed to them If there were facts in 
those affidavits which he wished to meet 
afterwards, allegatiou.s which he considered 
to be untrue, he would like to have an op¬ 
portunity of perusiog the affidavits to odu- 
tradict them. 

T lie Advocate*General in reply to the Court 

said he had only just received copies of the 
affidavits. 

The Chief Justice: Do you wish to have 

an opportunity of considering these affi¬ 
davits? 

The Advocats-General said it would be on- 
venienttohavean opportunity to peruse these 
affidavits. 

Mr. Jacksnrr. As a matter of courtesy, we 
are now handing over these copies. 

The Chief Justice: You have referred to 

the courtesy of the Bar. What about the 

courtesy to the other side? The only ques- 

tion IS whether we should grant an adjoarn- 
ment. 

Mr. Jackson-. Where does the coarteay of 
the other side come in? To ask me to pay 
Rs. 10-8 for my affidavits? 

The Chief Justice: Yon do not seem to 
realise what w© are coosiderinj, 

^Iv. Jackson: My contention is that your 
Lordships have no power to adjourn the 
matter which is ripe for hearing. They could 
have taken the necessary steps to obtain copies 
of these affidavits. 

The Chief Justice: Though we cannot for 
a moment agree that the Court has not the 
power to grant an adjoarnraent if desired, 
we think in this ease we will go on 

Mr Jackson: As a matter of fact, I can give 

your Lordships’ authority that noaffidaviis 
can be used in reply. 


T, 584; 32 w. R. 191. 


•V 
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The Chief Justice: I do not think you 
understand the point raised by tho other side. 

Mr. I do understand it and I 

am trying to meet it. 

The Chief Justice: We have given our 
decision. Tliat is enough. 

Mr. Jackson: that is liardly any reason 
for your Lordsliips saying that I do not 
understand the point raised by tlie other 
side. What is going to be done? 

The Chief Justice.- We will determine 
what is to be done when you ait down. 

Mr. Jackson: I ask your Lordsliip to 
allow a note to be taken. 

The Chief JuiTiCE; Everything will be 
done that is in order. Now, ilr. James. 

Mr. James then read tiie plaint, r'le 
petition on which this lliile was issued and 
the affidavits filed. The allegations agaiu.st 
the attorney were, he acted against a client 
of his firm, dresv up a plaint against her, 
got her to sign a promissory-note for Rs. 9,000 
when, as a matter of fact, she was given only 

Rs. 3,000. 

Mr. James submitted that an application to 
strike the attorney off the Rolls was n'')t a 
criminal matter. In support of his contention, 
he cited a case in Godfrey v. George (2). 

The Advocate-General cited another case in 
In 76 Eedcy Ex parte Davey (3), 

Mr. Jackson in reply drew their Lordships’ 
attention to the plaint and asked their Lord- 
ships to notice what its verification was. Tho 
verification was on information and belief and 
nothing else; nobody was mentioned. On tlie 
6 th May, a Rule for an injunction was issued 
but on the 16th May, without the defendant 
replying the Rule was discharged. On the 
I3th May, the present Rule was issued. 
Nothing whatever had been done by way of 
correction of the plaint. On the 20th May, 
the petitioner came in and tiled an affidavit 
which Mr. Justice Chaudhuri did not admit 
as the matter had been referred to a Special 
Bench. It was not a new affidavit at all but it 
purported to be in continuation of an affidavit 
of a certain date. The new verification was 
worse than the other one. 

This was an application by a Hindu par- 
danashiri lady. Mr. Jackson ventured to fay 

that it was a unparalleled application. The 

(2) (1896) 1 Q. B. 48j 65 L. J. Q. B. 249; 73 L. T. 
699; 44 W. R. 245. 

(3) (1893) 25 Q. B. 228; 59 L. J. Q. B. 376; 38 W. R. 
683. 


basis of tliis application was that the husband 
of tlie petitioner was a scouiidivl because the 
husband mn.st, as a matter of fact, have been 
a paity to filing this false plaint because lie 
knew he had not got tho money. Even few 
European ladies would go the lengtii of 
eacrificingtlieir hn.sbauds’ reputation in order 
to recover some money. Here, however, a 
Hindu widow, who wor.-liipped tho luemoiy 
of her bu.sband, filed a plaint lo recover this 
money on tlie allegation that iier husband was 
a consummate scoundrel. Counsel sought 
to show their Lordships that Hio widow was 
simply a puppet and everything in tliis matter 
tended to show that .“uch was the case. 

Mr. .»acksoii then read the attorney’s 
affidavit in reply which Counsel said was an 
ab.miute answer to the other side and 
which was abundantly clear. In liis affidavit, 
tho attorney admitted that he drew up a 
plaint on oehalf of the husband of the pie.sent 
petitioner against a lady client of tlio firm 
but stated tliat he did ho with the consent 
and knowledge of the manager of tlie lady 
client in question and that although there 
was litigation going on from 1C09 to 1913, 
the manager never objected to his having so 
acted. Asregartls the other charges, the 
attorney totally denied them. 

After reading the other affidavits filed in 
the defence of tlie atlorney’s statement. Mr. 
Jackson referred to tlie question of costs and 
asked how, if his client was successful, he 
was going to recover liis costs from tliis 
pardanashin lady on whose appiicafion 
this Rule was issued? This -rexy pardanashin 
lady, in the plaint she had filed in another 
.suit, stated tliat one of her suits was stopped 
by Mr. Justice Fletcher who ordered her to 
furnish security for costs. 

Continuing Mr. Jackson said: They use 
a pardanashin lady for a purpose of this 
kind and I am put to all this expense. 

Mr. James: I want to know who “they” is? 
Mr. Jackson: 1 will put it in another way 
and say “a pardanashin lady has been used.” 
Mr. James: Who io she being used by? 

Mr. Jackson: I am not bound to state that, 
t have said alie was a puppet. I do not 
impute anything to ^Ir. James personally. 

The Chief Justice: You do not suggest tliafc 
a pardanashin lady cannot come to Coarl? 

Mr. Jackson: I have never heard of such 
instance. In the first place, a pardanashin 
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lady could not know anything about the facts 
of the case. Somebody must have acted on 
her behalf. Her case must be that her 
husband was a scoundrel, f venture to say 
that no Hindu widow would do that. She 
would see tiie money in a bottomless pit 
before she would throw any slur on her 
husband’s character. If, as a matter of fact, 
Rs. 9,000 was not advanced, her husband 
was as big a scoundrel as might be imagined. 
He was suing for the money and he lived for 

two years after the suit was filed. It is obvi- 

ous that she cannot be the moving spirit in 
this matter but I am not bound to show who it 

is. 

After dealing categorically with every 
single charge, Mr. Jackson said that tiie 
charges had to be brought home to the attorney 
beyond all question and doubt. That be 
submitted had not been done here. As to 
whether an attorney could act for both sides, 
was a debatable question. Counsel submitted 
that where there were no secrets to be dis« 
closed or facts prejudicial to a client, an at- 
torney could so act as was held in the 
case in H'ihusen v. Ellis^ Munday and Clarke 
(4). 

In conclusion, Mr. Jackson submitted that 
the matter would have to be disposed of on 
these affidavits and not upon Counsel’s state¬ 
ments or admissions. If the affidavits were a 
complete answer, then it was not their Lord- 
ships’province to decide the affidavits were 
untrue. Their Lordships had to deal with the 
affidavits as they appeared. Counsel referred 
to Impey’s Practice which said that when a 
matter was denied by an attorney, there was 
an end of the matter and there was no ques¬ 
tion of further affidavits in reply or in 
examination. This was a matter of serious 
importance because a stigma of this kind on 
an attorney was a moral death. 

Mr. Norton next briefly addressed the 
Court and emphasised some of the points to 
which their Lordships’ attention had been 
called by Mr. Jackson. He then went on 
to say that this Rule could not be confirmed 
unless it had been shown to their Lord- 
ships’ absolute satisfaction that on the oc¬ 
casion on which misconduct had been charged 
to the attorney, he had acted mains animus. 
That could only be shown by a comparison 




between the plaint drawn up by the attorney 
and the statement made by the attorney in 
his written statement in another case. If 
there was the slightest evidence to sliow that 
the attorney had acted in a dishonest 
manner, then, no doubt, he would be pro¬ 
perly punished, by having this Rule confirmed. 

The Chief Justice: Will it not be enough 
if it is shown that he knowingly made, or 
permitted, two conflicting statements with the 
knowledge that one of them was false P 

Mr. ISlorton: I concede that. 

Continuing Counsel drew attention to the 
comparison between the plaint drawn np by 
the attorney and the statement made by 
the attorney in his written statement, pointed 
out that there was a difference of three 
years between the two and submitted 
that there was a mere verbal alteration 
between the two. On that their Lord- 
ships ware invited to adjudge an at¬ 
torney of this Court—who hitherto had no 
stain cast upon his character—a criminal 
from his own acts and pass an order which, 
besides ruining him professionally, would 
make him a social outcast. 

In conclusion. Mr. Norton asked their Lord¬ 
ships to deal with the facts perfectly frankly 
and face to face. He did nob want anything 
held back. He submitted not only were 
these affidavits true and, if true, there must 
necessarily be an end of the case, but it was 
hard that in the first instance this Rule should 
be issued without a preliminary explanation 
being required from his client. 

The Chief Justice. I understand that an 
explanation was asked for by the Court. 

Mr. Norton said an explanation was called 
for by the Registrar but was eventually 
postponed pending the hearing of the Rule. 
Counsel was sure that if in the first instance 
this explanation bad come by way of 
explanation and not by way of a Rule, 
Mr. Justice Ohaudhuri would have hesitat¬ 
ed, after ^ hearing the explanation and 
the affidavits now put in, to issae a Rale. 
Whatever might be the ultimate effect of this 
case, the very fact that a Rule had been 
issued, which in a way tended to question the 
honesty of his client’s condnet, left that last 
blackwash of suspicion which was so often 
availed of by the persons, not of a generous 
disposition, to make life intolerable to those 
who had to endure it. 
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The Chief Jastice timnked Mr. Norton 
for his assistance to the (Jourt. 

Mr. James, in reply, refeired to Mr. Jackson’s 
argument that some one else was at the back 

of this p'lrdanaskin lady and proceeded to 

refute it. 

The Chief Justice: You may take our 
assurance that that argument will liava no 

effect whatever on us. ^Ve have paid no 
attention to it. 

Mr. James then dealt briefly with the merits 
of the case and said it seemed to him quite 
justifiable to state that this attorney was one 
of those birds of prey who hovered over the 
estate of Gopal Lil Seal. If their Lordships 
oame to the conclusion that the statements in 
the written statements were true, the state¬ 
ments in the affidavits, so far as they iiUroduco J 
this new question of trust funds, were not in 
the written statements and could nob stand 
with the written statements. Unless the 
other side could substantiate this now case of 
theirs, unless their Lordships believed that, 
that was a credible story, then the matter 
stood as it stood before the attorney filed his 
affidavits. 

June 12^4, 1913.—The Chief Justice in 
delivering the judgment of the Court said : — 
Oa the 13th of May 1913, a Rule was issued 
by Mr. Justice Chaudhuri at the in 3 l,anc 9 of 
Sreemati Kusum Kumari Dassi, plaintiff iu 
Suit No. 405 of 1909, calli ng on an at¬ 
torney of this Court to show cause wliy ho 
should not be struck off the Roll of Attor¬ 
neys. The Rule was returnable on the 23rd 
May and on that day oame before tliis Bench. 
A number of objections were taken as to the 
procedure that had been adopted and special 
stress was laid on the fact that the service 
of the Rule on the attorney had not been 
personal, that none of the materials on which 
the Rale was based and no grounds had been 
served, and that the length of the service vras 
insufficient. It was proposed to support these 
objections by referencs to the English rules, 
but we had to be guided by the rules of this 
Court. These rules make no special provision 
for the disciplinary procedure of this Court, 
aud the coarse adopted in tins case excap^ as 
to the mode of service was according to the 
Court’s ordinary procedure as expressed iu the 
rules. It appeared to us, however, that in a 
proceeding, such as the present, the individual 
involved should be under no disadvantage; 
and 80 we directed a further personal service 


of the Rule together witli the materials on 
which it was b.iseJ, anti enlarge:! the tinfte for 
tile hearing. On the matter hcuig mentioned 
to us on a later date, we directed tiiat the 
grounds on which miscondimt was cliarged 
should be distinctly formulated. This was 
done; the attorney put in his affidavits in 
answer aud tlm cise has been heard. 

At the outset an objection w<is taken by 
Mr. Jackson on behalf of the attorney that 
Mr. James, Counsel for the applicant, could 
not be lieard. This objection procseJod on a 
curious misoonception of the uaMiro of these 
proceedings. j^Iore than a coiitury ago, it was 
determined by L nd Manaiield, afrer consult¬ 
ing all the Judges, tliat disciplinary action 
against an attorney rests oa the principle tliat 
the Court deems him an unfit parson to act as 
an attorney, and nut by way of punishment. 
The purpose then of an application is to 
bring to the notice of the Court the miscon¬ 
duct of one of its officer’^, and it would indeed 
he a fantastic rule that would deiiar an ag¬ 
grieved person or liis repro.senratlve in-interest 
fi'om the riglit of application. But authority 
as well as good sense affords a complete answer 
to this argument for in tlieciseof In re Sanky 
and In re i:^oUcitors' Act, 188S, Ex parte In^ 
corp trated Law Society (5), it was decided by 
tiie Court of Appeal, affirming the judgmont 
of a Division Bench, that anybody was en¬ 
titled to inform the Court of the rnisonduct 
of one of its officers. Therefore, wo consider 
that Mr. Jarae.s, as Counsel for the per.son 
who brought the matter before the Court, 
was certair.ly entitled to bo heard. He ac¬ 
cordingly placed bsfore the Court the ma¬ 
terials on which he relied. Though many 
objections of a somewhat toohnic\l character 
have been placed in the forefront of the at¬ 
torney’s answer, it would be neither safe nor 
just to make against the attorney himself 
any adverse presumption on this account or 
to treat the conduct of the case as indicat¬ 
ing a lack of confidence in his own defence 
on the moiits for he has pit in an affidavit 
by way of answer in which Iio has sot forth 
the merits from his point of view. This as¬ 
pect of the case lias been placsd before us 
with great clearness by Mr. Norton, and his 
argument lost no force from its candour and 
conciseness. It is with this that I now pro¬ 
pose to deal. 

(o) (1803) h. R. 25 Q. B. D. 17j oO L. J. Q. 238i 
3S \y. R. 633. 
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The case made against the attorney is sab- 
Stant,ally this. Ju 1906, while still an 
articled clerk, he wrote oat a promissory, 
note for Rs, 9,000 purporting to be made by 
Sreemati Noyau Manjuri Dassi in favour 
of the late Nilmony Pal, the preseut appU- 
cants husband. On or about the ^Ist of 
f Slaving then become an attorney 

ot this Court, he as such attorney drew 

a plaint m Suit No. 405 of 1909, in 

which Nilmony Pal was plaintitf and Sroe- 

mati noyau Manjuri Dassi one of the defend- 

ants. In that plaint, so drawn by him it is 
alleged : 

(1) That on the 22nd day of April 1906, 
the plaintiff lent and advanced to the defend^ 
ant, Srimati Noyau Manjuri Dassi, the sum 
of lls, 9,000 only with interest thereon at 
the rate of 12 per cent, per annum and 
the defendant, tJrimati Noyan Manjuri 
Dasst, executed a proraissjry-uote in favour 
of the plaintiff ou the same date as 
security for the said loan and whereby she 
prom^ised to pay the plaintili or his order 
at Calcutta the said principal sum of 
Rs. 9,100 with ail interest to accrue due 
thereon at the aforesaid date on demand 

(4) That there is due to the plaintiff under 
the said promissory-cote Ks. 9 Q^Q for 
principal and Us. 3,240 for interest, cal¬ 
culated up to the 21st day of April 1909 
making a total of Rs. 12,240.’' 

The prayer was for Rs. 12,240 with laterest. 
Ibe venhcation was as follows- 

■■ J. Nilmon. Pal. the plaiet.ff aboye-named, 
declare that the matters and facts stated in 
paragraphs 1, 3 and 4 of the foregoing 
plaint are true to my knowledge and that 

2 7 M “7 7“*®^ paragraphs 

2 and 5 of the said plaint are received ou 

nformation, which information 1 believe to be 
true and that I have signed this verihcation 

ApnUobc 

On the 23rd July 1910, a Suit Ro. 723 
of 1910, was instituted by Knchil Lai Sen 
against the attorney, who pat in his written 
statement on the 30i,h IHovembet following 

foRp - 

^ (11 That one Srimati Noyau ilanitui 
Dassi, the youngest widow of Qopal Lai Seal 
and a client of the defendant’s hrm an,, ’ 
time in the beginning of 1906 reqnes’ted the' .i 


defendant througb the plaintiff to raise a 
loan for her of Rs. 9,009. 

(21 That the defendant, in or about the 
mouth of April 1906, secured one Nilmony 
Pal, Banker, who was willing to advance 
the said sum, and accordingly on the 23rd 

April 1906 the said Srimati Noyan Manjuri 
Dassi executed a promissory-note for 
Rs. 9,000 in favour of the said Nilmony 
Pal in presence of the plaintiff. The said 
Nilmony Pal, on the date of the execution 
of the said promissory-note, paid a sum 
of Rs. 3,000 to the said Srimati Noyan 
Manjuri Dassi, bub declined to pay the 
balance ou that date inasmuch as her fafher 
and natural guardian, Mauick Lai Seal, 
being then seriously ill, did not like to pay 
so large a sum of money to a pirdmaihin 
lady. 

“(5) That on the 11th May 1907, the 
plaintiff obtained a farther sura of Rs. 4,000 

from the said Nilmony Pal out of the 
balance of Rs. 6,000 as aforesaid and out 
of such Rs. 4,00J the plaintiff, as duly 
constituted attorney of the said Srimati 
Noyau Manjuri Dassi, on the said date, on 
behalf of the said lady , deposited with 
the defendant a sura of Rs. 3,1;;5 and 
promised to pay another sum of Rs. 2,000 
within a fortnight thereof as and for costs 
already incurred and to be incurred in con¬ 
nection with the litigation of the said 
Srimati Noyan Manjuri Dassi and the 
defendant thereupon granted the plaintiff 
a receipt annexed in the plaint. 

“(6l That on the 28th May 1907, the 
defendant received only a further sura of 

Rs. 1,000 on account of the said Srimoti 

Noyan Manjuri Dassi from the said Nilmony 
Pal and the defendant states that the allega¬ 
tions in paragraph 3 of the plaint that 
the defendant obtained a further sum of 
Rs. 2,000 is untrue." 

The verification was in these terms ■ 

* * r 

• the defendant above namedi 
do declare that the statements contained in 
paragraphs 1 to 13 of the foregoing written 
statement are true to my knowledge. I 
sign this verification at No. 8''2, Hastings 
Street, Calcutta, on the 29th. day of Novem¬ 
ber 1910." 

Here then, it is said, we have two con¬ 
flicting verified statements for which the 
attorney is responsible, and one of them 
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must have been false to his knowledge. 
This, it is urged, amounts to professional 
misconduct demonstrating unfitness to con¬ 
tinue on the Rolls of this Court. Several 
grounds have accordingly been formulated 
and the gist of them is that the attorney 
knowingly made or procured a false verifica¬ 
tion. 

Mr. Norton did not seek to minimise 
tlie gravity of the misconduct ascribed to 
the attorney, and rightly so. A verification 
is a matter of great importance [^Oirdhari 
V. Kanhaiya Lai (6)], and has been described 
by a Full Bench of this Court as possessing 
the security of being made under the sanc¬ 
tion of a solemn declaration for which the 
person making it would be liable to the 
penalties attaching to the crime of giving 
false evidence if the declaration were false 
to liis knowledge [Ham Mohun Mookerjee ?. 
Rajah Nursing Deb (7)]. But while Mr. 
Norton conceded the seriousness of tlie 
charge, he maintained that there was no 
foundation for it; that the statements made 
by the attorney were not false, and that 
in any case no knowledge of the falsehood 
could be ascribed to him. To appreciate 
the force of this argument, it will be con¬ 
venient to start with the written state¬ 
ment in Suit No. 723 of 1910, and in order 
to grasp the real meaning of what is there 
alleged, it is necessary to go back to the 
plaint in that suit. Kuchil Lai Sen, liie 
plaintiff, prayed that the defendant attorney 
might be ordered and decreed to render 
him an account of the money deposited 
with him. In the plaint, it was alleged 
that on the 11th May 1907, Kuchil paid 
to the attorney a sum of Rs. 3,000 as deposit 
to meet sundry expenses in connection with 
the estate of Noyau Manjuii Dassi, and 
this was one of the items in the account ac¬ 
cording to the plaintiff’s case. Tlie attorney’s 
defence was that he was under no obligation to 
Kuchil but that his indebtedness was to No- 
yan Manjuri Dassi. The whole drift, there¬ 
fore, of his written statement is to show that 
what he received was part of the Rs. 9,000. 
For this purpose, it is alleged that of 
this sum only Rs- 3,000 was actually paid on 
the 22nd April 1906, that Rs. 4,000 was paid 

(6) 15 A. 59; A. W. N. (1892) 235. 

(7) Vy. K. (F. B.) 64; I Ind. Jar. (o. s.) 63; 1 Hay. 
379. 


on the 11th May 1907 and that out of tliia 
Rs. 3,125 was deposited with the attorney on 
the same day. Further, it is alleged that on 
the 2Sth of May 1907, the attorney received 
Rs. 1,000 on account of Noyan Manjuri Dassi 
from Nilmony Pal. From the attorney’s 
affidavit we learn that it is his case that this 
sura of Rs. 1,000 was a part of the Rs. 9,000 
and that ho learnt that the balance of 
Rs. 1,000 was in fact paid by Nilmony Pal to 
Noyan Manjuri Dassi. It is true that this 
sum is not mentioned in the written state¬ 
ment but there was no occasion for it. In 
this way, it is said, the wliole of Rs. 9,000 
was paid. Tlie payment of this sum is a 
factor of no small importance in this case, and 
the evidence on this point, such ns it is, is that 
it has all been paid. There is nothing cn tho 
record that contioverts tliis, and so for the 
purpose of this proceeding, and for that pur¬ 
pose only, we must act on tho basis that it 
has not been shown that the whole amount 
has not been paid. 

I now turn to the plaint in Suit No. 405 
of 1909, of which the written statement in 
Suit No. 723 of 1910 is said to be contradict¬ 
ing. It is there said that on the '^2ud of 
April 1900, Nilmony Pa) lent and advanced 
to Noyan Manjui i Dassi the sum of Rs. 9,010 
with interest thereon at the rate of 12 per 
cent, per annum and that the promissory-note 
was executed as security for the same. It is 
further alleged that there is duo under the 
promissory-note Rs. 9,000 for principal and 
Rs. 3,240 for interest. Thi.s sum of Hs. 3,210 
represents interest on Us. 9,000 from the 22nd 
April 1906. Mr. Norton has urged on us 
that we should not construe the svords of tho 
pleadings too strictly against his client; that 
we should keep in view the substance of the 
pleadings and not the mere literal wording. 
To begin with, he points out that actual and 
unqualified payment of the Rs. 9,000 is uot 
alleged in the plaint drawn by tho attorney 
and that the words used are at least suscep¬ 
tible of a meaning consistent with the case as 
made in the written statement in Suit No. 723 
of 1910, read in the light of the explanation 
contained in the attorney’s affidavit. This 
affidavit, it is further alleged, affords a possi¬ 
ble explanation as to how interest came to be 
chargeable on the whole Rs. 9,000 from the 
22nd April 190b. The attorney declares 
that be was not present at the time the pro- 
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missory-note was executed and the money 
paid and that his informBlion as to what 
happened is derived from Nilmony Pal Manik 
Lai Seal and Kuohil Lai Sen. Of these the first 
two are dead and we have no statement from 
Kuchil Lai Sen. Noyan Manjuri, the person 
most interested, does not seem to have men 
tioned the matter. Mr. James has urged 
that as the attorney has in his verification 
declared that the statements contained in 
paragraph 2 are true to his knowledge, 
it must mean that he was present. But 
we think not; the attorney has given 
an explanation, which, if true, would show 
that Mr. James’ argument ascribes too narrow 
a meaning to the words. In this connection, 
too, be relies on the word “decline” as incon¬ 
sistent with the attorney’s present version. 
It is a strange story that the attorney tells; 
still even a strong case of suspicion is not 
enough to justify disciplinary action 
on a summary proceeding, especially when 
there is a positive sworn denial and repudia¬ 
tion of the misconduct imputed. Moreover 
there is more than a bare denial, there is 
an explanation of the transaction by the 
attorney, and it is an old rule that where 
this is so, an adverse order should not be 
made on a summary proceeding unless the 
attorney’s story is highly incredible. If his 
aeSdavit. in answer and explanation be false, 
he can be prosecuted for a criminal offence.' 
We cannot, on the materials before us, hold 
that the attornej’s explanation is demonstra¬ 
bly false; more than that we are not pre¬ 
pared to say. On this ground, therefore, we 
discharge the Rule, but as, incur opinion, 
the matter has been properly brought to our 
notice, there will be no order as to costs 

except that each party do bear his or her 
own costs. 
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Here a preliminary inquiry before a pro¬ 
fessional body is impossible, but the English 
procedure suggests the expediency of initi- 
ating proceedings by a Rule, or a motion or 
notice calling on the attorney to answer the 
matter in the affidavit or affidavits of the 
applicant. Serpics should be personal, a 
copy of the affidavits should be served with 
the Rule or notice of motion, and the return¬ 
able date should allow sufficient time for an 
answer to be put in. Ordinarily, we think, 
ten days should suffice. After the explana¬ 
tion has been considered, it will then be 
for the Court to determine whether further 
proceedings should be taken, and if this be 
determined in the affirmative, then it would 
be right to request the Advocate-General or 
some other person or body as the case may 
be to take the necessary steps for that pur¬ 
pose. In case, these further proceedings are 
taken, the same Rule as to service should be 
observed, and there should be as a part of 
the Rule or notice of motion a general state¬ 
ment of the grounds on which the proceed¬ 
ings are based. 

So far as concerns the supplementary 

inquiry* before Mr. Justice Stephen and 

myself, we are prepared to determine that 

the papers should be placed before the 

Government Prosecutor for such action as be 
may think fit. 


All affidavit was 61ed by the attorney purporting 
to have been made by a certain person. Bat snbse- 
quently that person informed the Court that he had 
not made the affidavit. An inquiry was held in 
this connection, and that is the inquiry which is 
referred to here—Ed. 



We would wish to add one word as to the 
procedure iu cases of this class. We have 
had an opportunity of examining a note of 
all proceedings against attorneys in the 
exercise of the Court’s disciplinary jurisdic¬ 
tion, of which there is a record. The 
procedure has not been uniform but except 
as to service the proceedings in this case 
have been in substantial conformity with the 
more recent cases that have come before the 
Court. There is an insuperable obstacle in 
the way of our adopting the English pro- 
cedure in its entirety but we think we should 
do well to approximate it as far as can be 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 706 or 1912, 
November 5, 1912. 
Fresent'.^Uv. Justice Chitty and 
Mr- Justice Richardson, 

KALU KHALASHI and others—Acchsko 

—Appellants 

versus 

^HPEROR—Respondent. 

i^oidence—proseciUion evidence disbelieved in mc$i 
]^rts~tonvicUon, if can be based on rest of evidence to 

oc considered b<j Jnige—Jadje diibelieving aliMst en- 

<>^<:^^rence given by prosecution and 
^ s i own^ theory founded on surmise und con^ 

jecture^tonmction whether ought to be set aside. 
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If a Sessions .Ttul^e diabolio7es and rejects much 
of the ovidenco of the prosecution, lio sliould consider 
carefully whether a secure basis is left for tho ver¬ 
dict against tlio accused. 

If tho Jud"e has discarded almost in their entirety 
the accounts of tho occurrence "iven by tho witnesses 
for tho prosecution and has substituted a narrative of 
his own founded for tho most part on surmise and 
conjecture and wholly inconsistent with the story told 
by the witnesses, it cannot bo said that his account of 
the matter is proved by testimony regarded as credi¬ 
ble. Ee ouj'ht not to convict tho accused under tho 
circumstances. 

Appeal against the order of the Sessions 
Judge of Faridpur, dated July 11th, 1912. 

Messrs. K.N. Ohaudhziri, ^’Mrj7a and Moulvi 
A. K. F‘izUd llfiq, for the Appellants. 

Mr. Orr, Deputy Legal Remembranoer, for 
the Crown. 

JUDGMENT.—The learned Sessions Judge, 
in agreement with one as.sessor and in dis¬ 
agreement with the other, has convicted the 
three appellants of the offences made pnni.sh- 
able by section 117 and by section 304 
read with section 149 of the Penal Code. 
For the latter offence, he has sentenced them 
each to undergo rigorous imprisonment for 
three years, no separate sentence being passed 
under section l47. 

There can be no doubt that on the morn¬ 
ing of the 2oth February last, a riot occurred 
in the course of which one Abbas Khalashi 
received injuries to which he very soon 
afterwards succumbed without recovering 
consciousness. The first intimation of the 
occurrence received by the Police was a 
written report by a dafadar. In that report, 
it is stated that the accused persons, of whom 
eight are named, had been seized and 
detained by the dafadar and a chonhidar. 
As in any view of the case the appellants 
are not the persons mainly responsible for 
the riot, the point was taken on their behalf 
that the record contains no very clear indica¬ 
tion why the principal accused were not 
sent up for trial. Probably, the language of 
the report is loose and inaccurate and the 
principals contrived to evade arrest. How¬ 
ever that may be, the main ground on which 
the appeal was argued and the ground on 
which we shall deal with it, is that the 
Judge has disbelieved and rejected so much 
of the evidence for the prosecution that no 
secure basis is left for the verdict against 
the appellants. It is difficult to resist the 
force of this argument. This is not a case 
in which the story told by the witnesses on 


the one side or the other has in substance 
been accepted and acted upon or in which 
there is evidence on the one side or the other 
in support of the facts found. Here no 
witnes.ses were called for the defence and the 
Judge has discarded almost in their entirety 
the accounts of the occurrence given by the 
witnesses for the prosecution and lias sub¬ 
stituted a narrative of liis own founded for 
the most part on surmise and conjecture. 
The cause of (he dispute.it appears, was a 
straying bullock. According to tho case for 
the prosecution, the bullock belonged to 
Hishabdi, the principal person on the side 
of tlie appellants, and the witnesses speak to 
an incident which took place two days before 
the not, and to proposals for arbitration on 
the following day, which came to nothing. 
All this tlio Judge regards as pure invention. 
Thel)ullock,lie finds,belonged not to Hishabdi, 
but to Taijuddi, the principal man on 
tlie prosecution side. The (luanel took pl.ice 
on the same day as, and just before, the riot. 
There was no attempt at arbitration, 
Taijuddi and some of his men rescued tlie 
bullock wliioli had been captured by Hishabdi 
and were taking it away when they were 
attacked. Tliey were not attacked while 
ploughing as tliey say themselves. The 
Judge accepts the evidence as to the spot 
where the chief assault was delivered and 
Abbas was wounded, because it is not far 
from liasiruddi’s house to which Abbas was 
undoubtedly carried. Hut it is obvious that 
in regard to the origin of tlie disturbance and 
the course of events the story as re-constructed 
by the Judge is wholly inconsistent with the 
story told by the witnesses. There may be 
indications in the evidence in favour of the 
Judge’s view. Bub it cannot be said that liie 
account of the matter is proved by testimony 
regarded as credible. In more than one 
instance, the Judge prefers a statement said 
to have been made by a witness at tho time 
to the differing statement afterwards made 
by the same witness on oath in Court, though 
the latter statements are in accord with the 
testimony of the other witnesses. The 
difficulty is increased by tlie fact that accord¬ 
ing to the Judge, Taijuddi and his followers 
were the first to take the aggressive. The 
Judge may or may not be correct in his 
deductions. But that is not the question. 
The question is how far his conclusions are 
justified by thelevidence. In our opinion, as w© 
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have already indicated, the Jadge has 
proceeded not upon evidence hub upon 
conjecture. That being go, we cannot affirm 
the conviction of the appellants. 

The result is that the appeal is allowed 
and the appellants are acquitted of the 
offences with which they were charged. If 
on bail, they will be discharged from their 
bail bonds and if in prison, they will be 
set at liberty. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 255 of 1913. 

June 16, 1913. 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Agnew. 

BISHEN DAS— Convict—Appellant 

versus 

EMPERO R.—Respondent. 

Evidence Aet(l of 1872^, ^!. 122—Communirationhet- 
ween husband and wile—Duwlo.fure not to he permitted 
except with consent— Consent cannot he implied—Dutif 

of Court to ask whether consent given or not _ Proof of 

guilt by circumstantial evidence—Xature of evidence 
required. 

Under section 122 of tho Eridenco Act, no 
communication between husband and wife can bo 
disclosed by the one agaiost tho other without 
consent of the party concerned. The consent cannot 
be implied. It is incumbent upon tho Court to ask 

the party against whom tho oridonco is to bo given 
whether he or she would consent to the evidence be¬ 
ing given, and not to admit it unless such consent is 
given. 

Reg.y. Amrita Govinda, 10 B. II. C. R. 497, referred 
to. 

Where it is sought to prove an offence on circum- 

stantial evidence only, there must be a chain of evi- 
denco, or series of established facts so far com¬ 
plete as to leave no reasonable ground for a conclusion 

thorefrom consistent with the innocence of tho 
accused. 

Crown V. Goola, 15 P. R. 18G7 Cr. Hurji 2Iul y. 
Imam AU, 8 C. W. N. 278; 1 Cr. L. J. 124, referred to. 

Appeal from the order of the Sesaiong 
Judge, Lahore Divisioo, dated the 25th 
February 1913, conviebiug the appellant. 

The Hon’ble Mr. Muhammad Shaft, K. B., 
for the Appellant. 

Bawa Sewa Ram Singh^ for the Govern¬ 
ment Advocate, for the Respondent. 

JUDGMENT.—The appellant, Bishen Das, 
has been convicted of the abetment of murder 
of Mahant Jai Ram Das, which took place in 
Lahore City on the evening of the 5th 


December 1912 and has been sentenced to 
death. He has appealed to this Court and 
the case is also before us for confirmation of 
the sentence of death under section 374, 
Criminal Procedure Code. 

The facts of the case are given in our 
judgment of this date in the appeals of 
Sheru and Mamba, Nos. 254 and 256, who 
have been convicted of the actual murder. 

The chief witness in the case is Musammat 
Kishen Devi (P. W. No. 10), wife of the 
present appellant. She has given detailed 
evidence as to the actual murder and we 
have accepted that evidence as true as 
against Sheru and Mamba, the actual 
murderers. Part of her evidence consists of 
statements said to have been made to her 
by Bishen Das to the effect that he would get 
the Mahayit murdered or that he had ar¬ 
ranged to have him murdered. This evi¬ 
dence was admitted in the Sessions Court 
without any objection being taken by or on 
behalf of the appellant. Section 122 of the 
Indian Evidence Act runs as follows: — 

No person, who is or has been married, 
shall be compelled to disclose any communi¬ 
cation made to him during marriage by any 
person to whom he is or has been married; 
nor shall he be permitted to disclose any 
such communication, unless the person who 
made it, or his representative-in-interest, 
consents, except in suits between married 
persons or proceedings in which one married 
person is prosecuted for any crime committed 
against the other.” Having regard to the 
provisions of this section, the evidence of 
Musummat Kishen Devi as to communications 
made to her by her husband, the appellant, 
are prima facie inadmissible unless the 
appellant consented to her disclosing them. 

It IS not alleged that the appellant expressly 
consented to this evidence being given, but 
It IS urged by Mr. Sewa Ram Singh, on 
behalt of the Crown, that as neither the 
appellant nor his Counsel raised any objec¬ 
tion, the Court should hold that he did 
^nsent within the meaning of section 122. 

fk accede to the proposition 

a ere can be any implied consent to the 
giving of SQoh evidence. Having regard to 
e clear wording of the section, we think it 
was incumbent upon the learned Sessions 
□age to ask the appellant whether he con¬ 
sented to the evidence being given and he 



Vol. XIX] 


INDIAN OASES. 


1005 


BISHEN DAS V. EMPEROR. 

should not have admitted it unless such 
consent was given. In a recent case, Milkhi 
V. Emperoril), it was held hy a Division Bench 
of this Court that such evidence was in- 
admissible where the appellant or his repre- 
eentative-in-interest had not consented to the 
statements being disclosed. In Eeg. v. Amrita 
Qovindn (2), where a confession made by an 
accused person had been wrongly admitted 
in evidence by the Sessions Judge, and where 
it was contended that no objection had been 
raised to its acceptance, it was held by tlie 
High Court that the contention on the ground 
of waiver could not be allowed to prevail in 
a criminal case and that it was the duty of 
the Judge to prevent the production of in¬ 
admissible evidence whether it was or was 
not objected to by the parties. In 
Abbas Peada v. Queeti-Empress (3J also, 
it was held to be the duty of the Judge 
to see that evidence which was not admissi¬ 
ble in itself could not be allowed to be given 
to the prejudice of the accused. Tliat was 
a case where the evidence was inadmissible 
under section 126 of the Evidence Act and 
was, therefore, not on all fours with the 
present case. We have, however, no hesita¬ 
tion in agreeing with the principle enunciat¬ 
ed in these rulings and having regard 
thereto and to the actual wordings of the 
section itself, we hold that that part of the 
evidence of Musammat Kishen Devi which 
deals with the statements made to her by her 
husband was inadmissible and must be ex¬ 
cluded in considering the appellant’s case. 

Now this evidence having been excluded, 
very little remains to connect the appellant 
with the murder. There is, no doubt, some 
evidence to show that he had a motive for 
the murder. This is discussed by the learned 
Sessions Judge and we may at once say that 
we consider that a motive has been made out. 

It is also proved by the evidence of Musam¬ 
mat Nand Kaur, widow of the deceased, that 
the appellant took her away from Lahore 
on the 30th November in order to attend 
certain religious ceremonies in outlying 
villages and that be obstructed her when 
she wanted to return to Lahore and prevented 
her from getting back home until the day 
after the murder. It is also proved that 


Sberu, one of the actual murderers, visited 
Bishen Das the day before the murder. 
He may have come to get his 6nal instruc¬ 
tions as to the murder from the appellant 
but there is no proof that he did so. The 
appellant’s conduct in keeping Musa 7 nniat 
Nand Kaur away from Lahore until after 
the murder i.s, no doubt, very suspicious 
hut it does not go very far to prove 
that he abetted the murder. Where it is 
sought to prove an olTc-nce on circumstantial 
evidence only, there must be a cliair. of 
evidence or aeries of established facts ao 
far complete as to leave no reasonable ground 
for a conclusion tlierefrom consistent witli tlio 
innocence of tlie accused. See CTotvn v. 
Ooolti (-i). In Hur':ee Mull v. Imatn AH 

(5) , the Judges said—“ It is a funda¬ 
mental principle, and one of universal 
application in cases dependent on circum¬ 
stantial evidence, that in order to justify 
any inference of guilt, tlie ineriminating 
facts must be incompatible svith the in¬ 
nocence of the accused and incapable of 
explanation upon any other reasonable hy¬ 
pothesis than that of his guilt. If the 
circumstances are found to be as consistent 
with the innocence as with the guilt of 
the accused, no inference of guilt sliould 
bo drawn.” 

We are quite unable to hold in tlie 
present case that the facts proved are in¬ 
consistent witli the innocence of the appel¬ 
lant. Musammat Kislieu Devi’s evidence 
as to the appellant’s statements having 
been excluded, there is really no evidence 
at all to show that he abetted tlie murder. 

Tlie proved facts are, no doubt, consistent 
with the theory that he did abet the murder 
but tliey are also quite consistent with his 
innocence. 

We, therefore, accept his appeal and, setting 
aside the conviction and sentence, acquit 
Bishen Das and order him to he released 
from custody. 

Appeal accepted. 

(4) 15 P. R. 1867 Cr. 

(6) 8 C. N. 278; 1 Cr. L. J. 124. 


(1) 19 Ind. Caa.705; 14 Cr. L. J. 273. 

(2) 10 B. H. C. li. 497. 

(3) a 0. W. N. 4S4j 25 0. 736. 
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CALCUTTA HIGH COURT. 

Crimlnal REVISTo^ No. 442 op 19i;-J 

April 30, 1913. 

Present: —Mr. Jnstice Imam and 
Mr. Justice Chapman. 

SEWDHAR SUKUL— Accosed — 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLP ofl8f}0J,s. 411—Jieceiiing 
stolen property—Railicay receipt of goods, production of 
\ohether establishes possession of accused. 

Certain stolon goods were sent from one station to 
another. At the station of delivery, the accused re¬ 
turned the Railway receipt to the Railway office and 
paid the freight. The goods had not been removed 
by the accused wlien he was arrested, as ho was not 
able to account for the fact of his receiving the goods. 

He was subsequently convicted under section 411 of 
the Indian Penal Code for having received stolen pro¬ 
perty; 

Hr/ti, that the production of the Railway receipt 
established the possession of the accused and it was 
not necessary for the accused to havo removed the 
goods from the Railway premises; that after the deli- 
very of the goods by the Station Master, they cajno to 
be not merely in the potential possession of the ac¬ 
cused but actually within his power and unrestricted 
control, the possession of the Railway Company hav¬ 
ing from the moment of delivery ceased and that of 

the accused having commenced; and that the convic¬ 
tion was right. 

Reg. V. IIill, 3 Cos. C. C. u33; 3 Xow Ses® Cas 
318; 1 Den. C. C. 453; T. & il. 150; 2 Car. & K. 978- 
18 L. J. M. C. 199; 13 Jur. 545, distignuished. 

Rule against the order of the Fifth Pre¬ 
sidency Magistrateof Calcutta, dated February 
26tb, 1912, convicting the petitioner under 
section 411, Indian Penal Code, and sentencing 
him to undergo rigorous imprisonment for six 
months. 

Babu Khirodi Lai Sen, for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT.—This was a Rule calling on 
the Chief Presidency Magistrate to show 
cause why the conviction should not be set 
aside on the ground that the production of the 
Railway receipt does not establish the 
possession of the petitioner. 

The petitioner was prosecuted for receiv¬ 
ing stolen property under section 411. Indian 
Penal Code, in the form of a package contain¬ 
ing some piece-goods at the Railway station, 
Takia, on the Oudh and Rohilkhand Railway. 
The goods belonged to a firm of dealers of 
the name of Ram Kissou Das-Jaiparmal 
and were missed from their godown on the 
25th December 1912. Information of the 
disappearance of the package was given to 


the Police on the 27th December and it 
seems that on the 28th December Sew, Sagar 
a Jamadar of that firm having come to know 
that the goods had been despatched to Takia 
staited for that Railway station. On arrival 
at Takia on the following morning, 29th 
December, he informed the Station Master 
of the incident after he had found the 
package in question at the Rail¬ 
way station amongst the goods that had to 
be delivered to various consignees. That 
morning at 7 a. m. or thereabouts, a man 
other than the petitioner came to take 
delivery of the giods baton being questioned 
by the Station Master he was not able to 
satisfy that officer that he was entitled to 
receive the goods. That man was sent away 
and it seems tliat Sew Sagar said that he could 
bring the petitioner, Shewdhar Sukul, to 
whom the goods had been consigned for 
taking delivery: and, as a matter of fact, at 
abount 10 a. m., Shewdhar Sukul accom¬ 
panied by Sew Sager came to the station, 
presented the Railway receipt before the 
Station Master, paid the freight for the goods 
and received delivery of the goods from the 
Station Master. 

It is contended on behalf of the petitioner 
that no actual delivery took place because 
although the receipt had been returned to 
the Railway office and the freight paid, the 
goods had not, as a matter of fact, been 
removed by the petitioner and that, there¬ 
fore, the transaction could not be construed 
either into receiving the goods or having 
possession over them. 

Information of this receiving of stolen 
goods was given at once to the Police and the 
petitioner was arrested. The petitioner’s 
defence in the lower Court was that at the 
time when the goods came to Takia, a large 
and popular fair was held at that place and 
the petitioner had a shop of piece-goods and 
things of sorts at that fair. It was farther 
contended that the goods, as a matter of fact, 
had been brought to Takia by Sew Sagar 
and the Railway receipt was handed to the 
petitioner and the petitioner was brought by 
him to the Railway station to receive the 
goods, that, in these circumstances, the 
petitioner was quite innocent and knew no¬ 
thing as to the stolen character of the articles 
in question and that he couIH not be convicted 
under section 411, Indian Penal Code, 
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The facts fouud by the learned Presidency 
Magistrate are that, as a matter of fact, tlie 
goods had disappeared from the godown of 
Ram Kissen Uas-Jaiparmal sometime before 
the 24th December, tliat they had been 
despatched to Takia, that at that station 
the petitioner Iiad received the goods, that 
he has not been able to account for the poasea- 
eion or the fact of his receiving tlie goods. 

The Rale in this case is limited to the 
construction that is to be placed on the pos- 
session of the Railway receipt or the produc¬ 
tion of it by the petitioner. 

There might have been something said in 
favour of the petitioner if the matter had 
ended with tiie mere production of the Railway 
receipt; but we see in this case that, after 
the production of the Railway receipt, the 
delivery of the goods had been effected. The 
Station Master swears that delivery was 
made. He further says that freight liad 
been paid by the petitioner. ^V'e are 
not in a position to accept the petitioner’s 
contention that unless and until he had 
removed the goods from the Railway pre¬ 
mises, he could not be declared to liave 
received the goods. The case of Reg. v. Hill 
(1) has been cited to us as an authority 
on which this CDUvictioii .sought to be set 
aside. The judgment in that case proceeded 
on the prisoner never having in fact received 
the stolen property or never having had 
power over it. That cannot be said to 
be the case in the present instance. After 
the delivery of the goods by the Station 
Master, they came to.be not merely in the 
potential possession of the petitioner but 
actually within liis power and unrestricted 
control. It was open to him to do as he 
liked with the goods; he could have removed 
them without let or hindrance to any place 
wheresoever he might have wished them to 
be carried, the possession of the Railway 
Company having, from the moment of the 
delivery, ceased and that of the petitioner 
having commenced. In these circumstances, 
we do not see how the Rule in the terms in 
which it was issued can be made absolute. 
We are, therefore, not prepared to set aside 
this conviction. 

We have been asked by the learned Vakil, 

(1) 3 Cox. C* C. 533; 3 New Sess. Cas. 348; 1 Den. 

C. C. 453; T. M. 150; 2 Car. & K. 978; 18 L. J. M. C, 

199{ 13 Jut. 646. 


on behalf of the petitioner, to consider the 
question of sentence. The petitioner h.as 
been sentenced to a term of six months’ 
rigorous imprisonment and it is said that 
he does not de.serve such a severe punishment 
inasmuch as he offered to the Station ilaster 
that as (he goods were represented to be 
stolen, they might be kept by the Station 
Master and that information of the goods 
being stolen might be given to the Police. 
Had this offer been made by (lie petitioner 
to tlie Station Master before the delivery 
of the goods, tiie question of locus jivniteu^ 
ti.ne might easily have been raised. Tiiat, 
}io^\ever, does not ari.se in the ciicuni- 
stances of this case. We are inclined to 
think that as soon as the petitioner dis¬ 
covered that people knew that the goods 
were stolen, he possibly was penitent but 
because of the penitence of the petitioner if 
we were to reduce his punisliinent, we 
would be encouraging tlie receipt of stolen 
property by others. Most of these cases of 
receipt of stolen property disclose that the 
thefts would not probably have taken place 
if the receivers bad not encouraged the 
thefts. In this case, whatever might be 
said in respect of the penitence of tlie 
petitioner, one fact stands out very pro¬ 
minently against him, and that is, that 
even at the trial he did not disclose the 
name of the person who had consigned the 
goods to him, He attempted to show 
that Sew Sagar was the consignor, that he 
(Sew Sagar) had brought the goods to 
Takia and had attempted to get the 
petitioner into trouble and here at the Bar 
it has been argued that Sew Sagar is tlie 
real thief. 

Upon the facts that have been disclosed 
in this case, we see not a tittle of evidence 
to charge Sew Sagar with the misdeed. We, 
therefore, considering the conduct of the 
petitioner iu laying a false charge against 
Sew Sagar and his failure to disclose the 
name of the real consignor, see no reason to 
interfere with the sentence. The sentence 
that has been passed must be undergone by 
the petitioner. 

The Rule, therefore, is discharged. 

Rule discharged. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Report No. 140 of 1912. 
October 10, 1912. 

Fresent: —Mr. Pratt, J. G., and 
Mr. Crouch, A. J. C. 

IM PE RATO R— Prosecutor 

versus 

Musammat KHAIRl— Complainant 

Bombn}j District Police Act {IV of 1890), s. 41— 
Compliiint that a certain pcrscti was using a certain 
house as brothel—Criminal Procedure Code {.let V o) 
1898), ^s. 4 (o), 250— Complaint — Compensation cannot 
he aivardcd. 

A coroplaint, filed under section 41 of the Bombay 
District Police Act, is not the complaint of an offence 
as defined in section 4 (o) of the Criminal Procedure 
Code, and so the Magistrate hearing the complaint 
has no jurisdiction to order the complainant to pay 
compensation under section 250, Criminal Procedure 
Code- 

Reference by the Additional Sessions Judge. 
Sukkur-Larkana. 

ORDER.—The complainant has been fined 
by the Magistrate for making a frivolous or 
vexatious complaint that a certain person 
was using a house as a brothel. 1 he com¬ 
plaint was tiled under section 41 of the 
Bombay District Police Act, But the section 
does nob make the use of a house as a brothel 
an offence for it is not punishable. The only 
order the Magistrate can make under section 
41 is that such user of the house should be 
discontiuued. The offence is only created 
under section 67 when that order is dis¬ 
obeyed—hut the proceedings had not ad¬ 
vanced to that stage uor was the complaint 
under that section. 

The complaint in this case was, therefore, 
nob the complaint of an offence as defined in 
section 4 (o) of the Criminal Procedure Code 
and the Magistrate had no jurisdiction to 
award compensation under section 250, 
Criminal Procedure Code. 

We, therefore, reverse the order and 
direct the fine to be refunded. 

Order reversed. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1675 

OP 1912. 

November 23, 1912. 

Present: —Mr. Justice Beadon. 

KESAR SINGH— Convict—Petitioner 

versus 

EMPEROR— Prosecutor—Respondent. 

Criminal Procedure Code {Act V of 1898), s. 430—. 
Revision—First Report—Concurrent finding — Doubt. 

Where, with reference to the first report at tho 
Jhana and other circumstances, the case against an 
.accused person is very doubtful, tho benefit of tho 
doubt should be given to tho accused and in such cases 
even the concurrent findings of facts by the lower 
Courts are liable to be set aside on revision. 

Petition under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, Lahore, dated 
the 2nd October 1912, modifying that of 
Magistrate, 2nd class, Cbunian, dated the 4th 
September, 1912, convicting the petitioner. 

ilr. Nand Lnl, for the Petitioner. 

JUDGMENT.—This is a very doubtful 
case and, though it is possible that Jaswanb 
Singh’s ver.sion of the affair is correct, it 
appears to me to be equally probable that 
Kesar Singh’s version at the T/mna maybe 
correct. It is a significant fact that Jaswant 
Singh was brought to the Thana where the 
report was made. The lumbarddr anS choukidor 
accompanied Kesar Singh to the Thana And, if 
they knew that Kesar Singh’s story was 
false, it is not apparent why they consented 
to take Jaswant Singh in custody to the 
2'hana. 

The proceedings at the Thana between 8 
A M., when the report was recorded, and 
5 p. M., when the Police started for 
the village, are not above, snspicion. In 
my opinion, it is not established that the 
report at the Tham was false. I, therefore, 
set aside the conviction and sentence and 
acquit Kesar Singh. 

Petition allowed. 
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Abandonment — fjdinl left in ftossession oj pee- 

80 / 1 . 1 ' Jijt reUited to oicner—nf thifance of n 

few miles. 

W hero an owner left lii.'i lainl in possession of a 
person not related to him, had no concern with it for 
over 20 years, and livetl at another villaj^e seven tn 
eight miles off and eultivate<l other land; 

Held, that this was sufKcient eviiionco of abandon- 


ment. Amir v. Jiwan, 

33 P. 

W. U. 

1913; 

72 P. L. H 

1913 




3 

Abduction. See 

Penal 

Code, 

, s. 71 

167 

Absolute right 




660 

AbVA/3.b —Illegal cess 

—Permanent 

ten are 

— 'lenant to 


pay fixed sum of Rs. 4,310 of which K.'J. 4,300 jsjama, 
Rs. 5 as salami towji and R.<. 5 o.i' tehwari dasahra 
'—Part of consideration Jor which tenancy was create 
ed —Sams legally iccoverahle. 

A permanent tenure was create*! in 1.S74 by a lease 
which speciScall}' provided that the lessee slmll {/ay 
to the lessor year by year the fixed sum of Ks. 4,310 
of which the sum of Ks. 4,300 was described as jama, 
Rs. 5 as '‘salami towji" and Ks. 5 as "tchicari 
dasahra 

Held, that the two sums of Rs. 5 tliough not des¬ 
cribed ill the lease as rent, are in reality j/art of the 
consideration for which the tenancy was created and 
part of the rent agreed to be paid, and not illegal 
cesses, and are legally recoverable. Kalanand Singh 


V. Eastkkn Mortgage Agencv and Co., Ln., 18 C. L. 
J. 83 701 

Accession. See Mortgage 90 

Accomplice in murder case—Doing an act 

under threat of death 207 

I Value of evidence—Corroboration 

321 

■ -’S evidence—Corroboration 207 

—' ■ Confession — Retracted confession, 


value of- 'Evidence Act (/ of 1872', 30, 114, 133. 

There is nothing in law to {/revent the conviction 
of an accused on the uncorroborated and retracted 
confession of an accomplice, if it bo believed against 
him. Such a confession should, however, bo approach¬ 
ed with the greatest caution and care and should bo 
Bubjocled to the most anxious scrutiny in deciding , 
on its truth or falsity so far as it incriminates any 
person other than ho who made it. Yet, if after apply¬ 
ing every teat to it that is available and remembering 
that it cannot bo sifted by cross-examination, that by 
it one criminal is incriminating another and all other 
similar considerations, the.Judge still believes it to be 
true ns against that other or others, it is the duty 
of the Judge to act upon it. Nga Tun E v. Emperor. 

6 Bur. L. T. 47; 14 Cr. L. J. 179 179 


Accomplice —coueld. 

--- Evidence—Direction us to the value 

of statement of an unreliable loitness—All accomplices 
not unreliable. 

The rule of evidence contained in section 133, Evi- 
deuce .Vet and in section 114 lb) amounts to nothing 
more than a direction to all Judges and Magistrates 
that a fact cannot be lichl prov^ed, within tho meaning 
of section 3, if there ho no other ovidonoe of it than 
the stutornet/t of an unreliable witness. 

All accomplices are not condemned bv law as wholly 
unworthv of credit. Kamchand i*. E.mpekok 6S L 
H. 19.5; 14 Ck. L. j. 21)2 534 

Account, adjustment of, between landlord and 
tenant 752 

- S, suits for 406 

— - - - Suit for account—Preliminary decree — 

Appeal from decree—Subsequently final decree passed 

—Preliminary decree subsequently set aside _ E.tie» 

cution—Whether final decree may be executed — Exe¬ 
cuting Court—Power to determine whether decree 
operative or not. 

Fn a suit for account a preliminary deoroo was made 
directing the defendant to render accounts. Tho 
defendant appealed. A final decree was eventually 
passed against tho defendant for a certain sum of 
money, but tho defendant did not take any part in 
the {/roceodings in the matter of taking- of accounts. 
AftcM* that tho {/reliininar^’ decree was set aside on 
appeal: 

Held, that as no final decree had been passed when 
the flefeudant {/referred his appeal, and as tho plaint¬ 
iff did not bring it to tho notice of tho Appellato 
Court that a final decree had been {/a.ssod in tho case 
tho Ap|>ollato Court had jurisdiction to hoar tho 
ap{)eal, and that tho {/ower to hear it was not taken 
away by the final decree; that tho final rlcoreo which 
was dependent upon and subordiuato to tho {/rolimi-. 

narv decree must he taken to have boon superseded 
by the decision of tho Appellate Court sotting aside 
tho preliminary decree, and that, therefore, tho final 
decree could not bo executed. 

It is open to an executing Court to determine 
whether tho decree which it is asked to evoeuto 
is a subsisting and of/orative docreo or not, and if 
such a deoroo has been siiporsodod anti is no longer 
operative, tho executing Court is entitletl to refii.so 
execution on that ground. Ugra Narain Singh v. 
Kasan Narain Singh, 17 C. \V N. 86.8; 18 C. L. J* 
209 630 

Account-Books locked up in boxes form one 

item of property 315 
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Acknowledg-ment of mortgage rights by 
wiJo^r does not bind reversioners—Law of limita* 
tion at time of suit applicable—Acknowledgment 
of liability extends time but docs not confer ri"ht 
— Period of limitation once begun cannot be sus¬ 
pended 291 

ACC|Ui6SC0nC6 by proprietors in previous sales 
does not amount to renunciation 864 

ActS-GENERAL. 


Act 1859 
- 1859 


1859 

1800 

1861 

1865 

1865 

1867- 

1869 

1870 
1871- 

1871- 

1872 

1872- 

1873 
1871- 


CON 


X. 

III. 

•IV. 


1875 

1877 

1877 

1877 

1879 

1879 

1881 

1881 

1882 

1882 

1882 

1882 

1882 

1887 


1889 

1890 
1890 
1893 
1897 

1897 

1898 

1899 
1899 
1903 

1907 

1908 
1908 

1908 

1909 


—XI. Sec Revenue Sale Law Act. 
-XIII. See Work.men’s Breach of 
TRACT Act. 

— XIV. See Limitation Act. 

-XLV. See Penal Code. 

—XI. See Act. 

-III. See Common Carriers Act. 

See Succession Act. 

See Public Gambling Act. 

Sec Divorce Act. 

-VII. See Court Fees Act. 

•IX. See Limitation Act. 

XXIII. See Pensions Act. 

I. See Evidence Act. 

•IX. See Contract Act. 

VIII. See Canals Act. 

III. See Married Women’s Property 

Act. 

■IX. See Majority Act. 

•I. See Specific Relief Act. 

•III. See Registr.ation Act. 

•XV. See Limitation Act. 

IX. See Court of Wards Act, 

XVIII. See Legal PK.tCTiTioNERs Act. 

•V. See Probate and Administration Act. 
•XXVI. See Negotiable Instruments Act.' 
■II. See Trusts Act. 

IV. See Transfer of Property Act. 

•V. See Easements Act. 

•VI. See Companies Act. 

•XIV. See Civil Procedure Code. 

See Provincial S.mall Cat*?? 
Courts Act. 

See Succession Certificate Act 
See Guardians and Wards Arr * 

IX. See Railways Act. 

IV. See Partition Act. 

VIII. See Reformatory Schools Act 

X. See General Clauses Act 

V, See Criminal Procedure Code 

II. See Stamp Act. 

IX. See Arbitration Act. 

VIII. See Act. 

III. See Provincial Insolvency Act. 

V. See Civil Procedure Code. 

IX. See Limitation Act. 

XVI. See Registration Act. 

III. See Presidency Towns Insolvency 

Act. 


—IX. 


•VII. 

•VIII. 


Acts—LOCAL—concld. 

Act 1879—Vll. See Bombay Irrigation Act. 

- 1879—XVII. See Dekkiian Agriculturists, 

- 18S0-IX B. C. See Road Cess Act. 

- 1884 —V. See Madras Local Boards Act. 

- 1884—XVIII. See Punjab Courts Act. 

- 1885 -VIII. See Bengal Tenancy Act. 

— - 1885— XVII. See Central Provinces Court 

OF Wards Act. 

— 1886— XXII. See Oudh Rent Act. 

- 1887—IV. See Bo.mbay Prevention of Ga.mbl* 

iNG Act. 

- 1887— XVI. See Punjab Tenancy Act. 

- 1887— XVII. See Punjab Land Revenue Act. 

- 1888—VI. See Gujrat Talukdars Act. 

- 1890—IV. See Bombay Di.strict Police Act. 

- 1891— XX. See Punjab Municipal Act. 

- 1894—11. See Village Service Inams Act. 

- 1895—VI. See Act. 

- 1898 — XI. See Central Provinces Tenancy 

Act. 

- 1900 — 1. See Malabar Compensation for 

Tenants’ Improvements Act. 

- 1900—XIII. See Punjab Alienation OF Land 

Act. 

- 1901— II. See Agra Tenancy Act. 

- 1901—III. See Bo.mbay District Municipalities 

Act. 

- 1901— III. See U. P. Land Revenue Act. 

- 1901—\’f. See Assam Labour and Emigration 

Act. 

100.)— II. See Punjab Pre-emption Act. 

- 1008 — 1. See Eastern Bengal and A.ssam 

Tenancy Amendment Act. 
1908 —T. See ^Iadras Estates Land Act. 

- 1908— VI, See Ciiota Nagpur Tenancy Act. 

- 1910—1. See Eastern Bb.vgal and Assam 

Excise Act. 

1910 — IV. See U. P. Excise Act. 

1911— III. See Punjab Municipal Act. 

Reg^ulations. 

Rcgfulation 1793— XIX. See Regulation. 

1802— XXV. See Madras Perma* 
nent Settlement Regulation. 

^ 1802— XXV. See Regulation. 

1^22— VII. See Regulation. 

-- 1825— XI. See Regulation. 

Bo-mbay Regulation. 

*' ~ 1827— V. See Bombay Regulation. 

** 1827—Xir. See Bombay Requla* 

tion. 

-- 1872—III. See Sonthal Parganas 

Settle.ment Regulation. 

•* 1902—XIX. See Regulation. 


Statutes. 


Acts— LOCAL. 


Act 1864—H. See Madras Revenue Recovery 

Irrigation Cess i 
- 18/6-1. See iUoRAS Land Revenue Ass 

ment Act. 

— 1878—V. Sec Bombay Abkari Act 

1879-V. See Bombay Land Revenue Code 


22 Geo. Ill, C. 4*5. See Act of Parliament. 

•41 Geo. Ill, C. 52. See Act op Parliament, 

11 * 12 \ rc., C. 21, See Insolvency Act. 

o! f ’ Government of India Arr. 

24 & 25 \ ic., 104. See FIigh Courts Act. 

Act XI of 1861 387 

Act VI of 1895, s. 5 


881 
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Act VIII of 1903, S. 2 692 

Act of Parliament (22 Geo. Ill, c. 45), 

S. I — *An\f other perison’ —Doctrine of ejiisdem 
generis— FuhUc service-Source of paijment and place 
immaterial-construction of Act—Latcr Act surplus¬ 
age—41 Qeo. Ill, c. 52, s. 4 not surplusage—Secretarij 
of State—His status in the British Qovernment and 
also with regard to hts Coiuicil. 

When the first section of the Act of Parliament, 
1782 (22 Geo. Ilf, c. 45) after enumerating several 
office-holders proceeds to add the words ‘any other 
person or persons whatever,’ the doctrine of ejusdem 
generis applies. Any ‘other person’ means any one 
who holds an office in the British Government of a 
similar kind to those enumerated. 

The ‘public service’ required by the Act need not 
be one either executed or requited within Great Bri¬ 
tain or paid for out of any particular fund. 

The 4th section of 41 Geo. HI, c. 52 passed in 1801 
is not surplusage. It enlarged the area of disqualifi¬ 
cation, and its presence on the Statute book is in no 
way inconsistent with the construction put by their 
Lordships upon the Act of 1782. 

It is not a conclusive argument as to the construc¬ 
tion of an earlier Act to say that unless it be con¬ 
strued in a particular way, a later enactment would 
be surplusage. 

The Secretary of State for India is in fact one of 
His Majesty’s five principal Secretaries of State, and 
as such can discharge most, if not all, of the duties 
of the other four, as they can discharge most, if not 
all, of his duties. He is an officer of the British 
Government in the fullest sense. 

A contract is none-the-less made with the Secretary 
of State that he has to obtain the concurrence of 
others (members of his Council) before making it, 
and that ho and they are designated by statute as 
liable to bo sued or to sue on it as a corporate body. 

The personality of the Secretary of State is not 
merged in any corporation by the statute (Act of 
Parliament, 1858, for the bettor Government of 
India) nor in that of the Council. 

A member of Parliament is disabled from sitting 
and voting in the House, if he or his firm (of which 
ho is a partner) makes contracts with the Secretary of 
State for India in Council for or on account of the 
public service of the Crown in India. Sir Stuart 
Samubl, In the jnatter of, 17 C. W. N. 735 

765 P. C. 

-(41 George III, C. 

52), s. 4 765 

Actionable claim— Arrc'ars of rent—Putchase 
of Pleader — Whether claim may be enforced — Trans¬ 
fer of Property Act {IV of 1882), s. 136. 

The right to arrears of rent in respect of pro¬ 
perty purchased by a Pleader along with the property 
is an actionable claim and he cannot, under section 
130 of the Transfer of Property Act, enforce it in 
any Court. Hari Lal Singh v. Tripura Oiiarani 
Roy, 17 C. L. J. 438; 17 C. W. N. 679 129 F. B. 

Additional evidence, taking of, by lower 
Appellate Court—Documeyits filed in first Court 12 
days before judgment—Not dealt with by judgment of 
either Court—Ajter remand, taking oj documents 
which make new case for defendants—Reason for tak¬ 
ing additional evidence not given by Court-Peculiar 
circuinstafices of case, whether any reason for taking 


Additional evidence —conoid. 


additional evidence—Supplyiiig lacuna in evidence— 
Civil Procedure Code {Act V of 1903)— Evidence Act 
(I of 1872^, s. 83. 

A suit for possession was dismissed by the first and 
the lower Appellate Courts as barred by limitation. 
In second appeal the c;i 80 was remanded by the 
High Court for decision on the merits. The lower 
-Appellate Court did not send tho case back to the 
first Court as all the evidenco had boeu rocordod. 
Tho lower Appellate Court, liowover, allowed a mehal- 
wari register and a map of tho disputed estates to bo 
filed as documentary evidence “under tho peculiar 
circumstanco.s of tlio rxiso.” These docurueuts wore 
filed 12 days before the original decision in the Court 
of first instance but thoy wore not dealt with in 
either of tho judghieuts before remand for they wore 
nob accepted as evidenco in tho first Court; thoy 
made out an entirely now case for tho defendants and 
the lower Appellate Court took thorn in appeal: 

Held, that tlio lower Appellate Court ought not to 
have received the documents as evidence; because/trsf, 
no reason was given for admitting them, tho refer¬ 
ence to tho peculiar circumstances of tho case cannot 
be taken us any reason, and secondly, because such a 
case dopondiug on now and important ovidonoo could 
only be taken by way of review and not as suppl^'ing 
any lacuna in the ovidonco necessary for tho decision 
of the case. 

A map prepared by private arrangement by a De¬ 
puty Collector for tho settlement of tho silted bed of 
a river, does not fall within tho purview of’section 83 
of tho Evidence Act. Rahimuddin* Munshi v. Bha- 
UANGA.NA DEDYA 572 

Adjustment, Compromise. 


--Submission and award 786 

Admissibility — luciiminating statcniont of 
accused in Polioo custody while pointing out or 
producing instrument with which or spot where 
offence committed—Blood stains on zemindar^s 
clothes 190 


proved 


Municipal register not pro^rl^ 


— — -Statement 

absence of accused 


of accused made in 


307 


-- -Statement of deceased person— 

Evidenco of similar facts 98 

Admission Reg-lster— Admissibility for cor. 

roboration 452 

- ■ Eridence — Estoppel, 

Tho express admissions of a party to a suit, 
or admissions implied from his conduct, are 
ovidence and strong evidence against him. But 
ho is at liberty to prove that such admissions 
were mistaken or were untrue, aud is not estopped or 
concluded by them, unless another person has been 
induced by them to altor his condition. Balmdeund 
Kbsdrdas V. Biiaowanuas Kesurdas, 15 Bom. L. H. 

200 401 

Adoption. Sec Custom; Hi.vdu Law. 

-Adopted son—Ocenpanoy rights—Suc¬ 
cession 40 


- Evidence of adoption—Recitals in deeds — 

Evidence Act Cl of 1872), ss, 32 (5) and (0), 50— 
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n-d Procedure Code (Act V of d2SuU io 

jemoye a trusteeSuit to enforce private rights. 

W here the fact to be proved was an adoption allege I 
to have taken place about 40 years ago, the adopted 
son being dead: 

that under section 50 of the Evidence Act, 

evidence of enjoyment of the properties of the adop¬ 
tive father by the alleged adopted son and evidence 
ot acquiescence of such enjoyment by persons who but 
tor the adoption would have been entitled to posses- 

Sion of such properties is admissible to prove the 
adoption. ' 

Held, also, that recitals in sale-deeds and mortgaf^e- 
deeds by the adopted son and in his Will, in which he 
described himself as such adopted son were admissible 
under sectmn .12 (5) and (6) of the Evidence Act. 

Illustration (k) to section 32 shows that the 
relationship which may be proved by the statement 
of a deceased person may be relationship of the 
person making the statomenl. 

A Hindu widow who was the hdderof a here.litary 

ofhco of fi ustce of a public charity having alienated 
the ofhco, the next reversioner contended that by 
reason of the said alienation tlio office ha.l become 
vacant and that ho was entitled to immediate posses- 

Held, that the effect of the alienation was not to 
determine the estate of the trustee and let in the next 

reversioner, bub that such an illegality was a -ood 

ground for removal of the trustee in a proper siUt: 

Held, also, that the next reversioner was entitled to 
have the widow removed from the office of trustee 

and that section 92 ,2), Civil Procedure Code, was 
no bar to the suit. 

The scope of section 92 (2) is to protect the ri-ht 
of the public and it is not aimed at the infringement 
of private rights and should not, if possible be so 
construed as to deprive individuals whoso rights have 
been infringed of their remedy. Mullangi Ve\- 
JCATARANGAM CnKTTV l’. VEXKATASUHIlAMMAIf, 13 M L 

AM .. 740 

Aaultery —Accused convicted of rape—ConviV. 
tioD 3c5t aside-Conviction for adultery cannot be 
had without liusband’s complaint 71 S 

Advance 


Earnest money 


462 


Extinguishment of 


Adverse possession 

right to immoveable property 

r~,T''.T“7-Non-payment of rent by 

tenant—Denial of title 119 

~ . —— — Want of possession—Non¬ 

payment of reut-SoUiug up lakhiraj title neces- 

64 

1 - Defcndciadverse 

Sion when ,rmy supplemented hy previous adverse 

j / —Afirerse possession of 

bytkeXniiff. 

The question whether a defendant can supplement; 
his own adverse possession by the previous 

posaessionof another person, mast d^epeod on whe 

ther he can be said to have derived his liability to be 
sued from or through that other person. 

A defendant who is a lessee for less th-.n i •» , 
cannot add to the period of hia adTersr'’pl;aoSa 


Adverse possessfon-concid. 

under his lease, the period during which his lessors 

were lu adverse possession prior to the grant of his 
lease. 

defendant” in Article 
m of the Limitation Act cannot by reference to the 
deLimation of defendant” in section .3 be reasonably 
held to include the possession of another person, a 
C0]defeadunt still in possession under a dZU 

The adverse possession of a defendant must be of 
the same nature as that s ought by the plaintiff. 

Therefore, the defendant cannot sot up his posses- 
Sion as a permanent lessee as adverse in a suit bv 
the plaintiff ^r possession as proprietor. Laiiuri 
Hibi V. Buoy Chami Maiiatap, 17 C. W. N. 748 

Ag-e, proof of 

Agency, 

1901), s. 4, 

yn, A -Land, meaning of-Orove, not (and held 
for agricultural purposes-Resumption of rent-free 

grants. ^ 

« 

Lrin<l held as a grove whether on payment 
of rent or nob is not ‘land’ held for agricultural 
purposes. The wor.l ‘land’ in Chapter X of Agra 
Tenancy Act which deals with resumption of rent- 
tree grants, is used in the same sense as in section 4 

(j). 

Whore thpro was no evidence that at the time 
when a particular piece of land was granted rent-free 
It was a grove but it was proved that the grove exist¬ 
ed since 1836, the presumption is that the trees were 
planted with the consent of the zemindars. Hadi 
Hasan Kfu.v v. Pati Ram, 11 A. L. J. 236; 3.5 A. 200 

416 


See Principal a.\d agent. 


sub-mortgagee to recover money. ^ 

property, con.ietiog 
partly of a fi.xcd.rate holding and partly of an occu- 

1909\'“'Jnh“"’ T® of N. in 1906. In 

1909 A. sub-raortgaged his right under the mortgage 

Held, that B. could recover his money from iV 
inasmuch as no interest in occupancy holdino- had 

-derM7 <.e^“d‘'oA9,S’ 

UALGOBIND BhAGAT V. NaGINA MisIR 745 

120 
416 

a Haha Brah- 


S.* 193 
Ch. X 


culr ?avs ^ on parti- 

o-ift amiiy iq recover the 

990 

~~I7T Z 'between Pleader and client_Work 

to be done not Court work 200 

Agriculturist, proof of 125 

Alienation. See Custom; Hindu Law. 

171 ^ ~ of kheivat rights —General principle 

as to passing of share in shamiiat 64 f 
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Alteration in Will —Uuattested and unim¬ 
portant 692 

-- of document —Material altera- 

tion —Document vitiated if aniedatod —Duty of 
party propounding the document — Tailurc of suit 
based on it—Contract—Accentance —Altered docu¬ 
ment admissible in evidence for a collateral pur¬ 
pose 616 

Alluvion —Landlord and tenant 924 

— I ■ Diluvion—Custom—Bot Puuuunhun,Dis¬ 
trict Muzaffargarh * 85 I 

Amendment Of plaint 250 

- . Conversion of a suit for 

sale on simple mortgage into a suit for recovery of 
money charged oi) immoveable property, whether 
can be allowed in second appeal 661 

--Suit for declaration to bo 

converted into one for possession 672 

4 

Suit for possession by rever- 


AppCal— contd. 


sionera against widow and daughter—Suit dis 
missed as premature in presence of widow —Plaint¬ 
iff asking for declaration against daughters — 
Amendment allowed 928 

Ancestral property 612 

---, partition of, by father, 

with the consent of co-parcenors—Consent of a co¬ 
parcener binds his sons—Construction of document 

826 

Appeal* See Civil Procedure Code, 1908, s. 154-, 
O. XLI; Companies Act; Divorce Act. 

-Appellate Court -Error not affecting merit 

or jurisdiction • Interference by Appellate 
ground of 918 

Appellate Court should not allow ne>vca^ 


to bo set up 

Bill of exchange—Failure -,0 prove present 

% ^ - 4 _ 


ment—Decree against endorser and drawer—Ap 
peal by endorser only—Dismissal of suit against 
both defendants though drawer not party to 
whether right 25 I 

Correction of record by Settlement 

916 

■ " --Costs in an appeal in mortgage 

Personal decree against judgment-debtor 384 

Costs of appellate Court in mortgage ^lit 


—- from preliminary decree—Final decree 

subsequenily passed — Preliminary decree set aside 
on sale 630 

Bedemptiou suit — Power of Appellate Court 


to lix time for payment 

-Suit dismissed iu default—Application for 

restoration also dismissed in default of both parties 
—Application to set aside the order of dismissal of 
application for restoration rejected—No appeal lies 

97 

Suit for damaires—Sot-off claimed—Suit 


t f 

decided to be barred—No decree—No appeal 922 
-Suit instituted during absence of Muusif 


having Small Cause Court powers and tried by suc¬ 
cessor having no such power 362 

-Two appeals raising same question of title 

— One appeal abating —Other appeal barred 76 

Temporary injunction—Whether appeal lies 


against order refusing temporary injutiction—Civil 
Procedure Code {Act To/1908;, O. JCA’X/X, r. 1, 
0. XLIII, r. (1) (r). 

An appeal lies against an order refusing to grant 
a temoorary injunction. Hari Lal v. Pryag Ram, 18 
C. L. J. 39; 17 0. \V. N. 99U 553 

- -Bengal Tenancy Act (VIII of 1885), ss. 52, 

109, sab-.s. t3i—Second Appeal—Question whether 
excess land liable to rent—Contract by landlord not 
to measure land or enhance rent—Right to additional 
rent for excess land added to tenure by alluvion—• 
IjdnMord and tenar.t — AUuvioyi—Regulation XI of 
1825, K. 4. 

Wheio tlio (juestion is not merely what amount of 
rent should bo settled for tho excess land iu the 
tauant’s possession, but also whether tho excess land 
is liable to rent or not, a second appeal is not barred 
under section 109 sub-section (3; of tho Bengal Ten¬ 
ancy Act. 

Where there is a contract between a landlord and 
a tenant to tho effect that tho runt of tho permanent 
sub-tenure shall never bo liable to bo reduced or in- 
cro'ised, and the landlord shall have no right to 
measure tho lands or enhance tho rental of the taluk 
oil any account, tho landlord is not entitled to any 
additional rent for tho excess land added to the 
original area of the tenancy by alluvial action. Gu- 
NENDRA Nath Ciiowduury v. Rajendra Kumar Singh 


-uosts or appellate t;ourt in 924 

_ . . . f • 1 - -Onus prohaviiW—Appellant to prove jiidg- 

-Court-fee died after expiry of ment appealed from to be lorong. 


limitation 

--Ground of claim novor put forward befoio 

hearing 770 

-from an order not granting review - 

tionc 481 

-Order under section 90 of tho Transf^ of 

Property Act—Court-fee 97 1 

-Flea of improper attestation taken in a^ 

peal 430 


It is for an appellant to show that tho judgment 
appealed against is wrong. Ghulam Naui v. Allah 
Din, 241 P. L. R. 1913; 143 P. W. R. 1913 964 

Crimina.1 —Appollato Court setting 


aside conviction and souicnce ordering re-trial 
after framing fresh charge on recorded evidence 


-Pleader’s name not mentioned in vakalat- 

nama by oversight—Appointment—Presentation— 

Pleadings 674 


-Joint trial by first class Magistrate *-Ap¬ 
pealable sentence against one of acousod—Right of 
appeal of other accused 170 

Sanction to proscouto granted by District 


Pro-emptor nppellaut praying for reduction 
of amount payable by him - Court-fee 961 


Judge—Conviction of accused—Appeal before saino 
otficer as Sessions Judge—Practice—Power to hear 
appeal 190 
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Appeal —concld. 

7 T *4djrti^!siDn — SiLhseauent 

Of onemoyith .s imprisonment nndej each of three sec 

to ran concnrrently-Whether appeJahle-Cri 
Proce,lu.-e C./e rAct T ,S 9 S), . 3^ s,fi, 

The mere fact Of the admission Of a criminal an 

peal, does not preclude the Court from deaUnl o. j 

quontl, «-ith tl,o q.estiou whetheVaa app^’llv 

An accused who has been sentenced to concurrent 
teims of imprisonment no one of which is individuallv 

c. W.N. 825. ^ Cr, L. J. 234, J7 


Approver-concid 


[1913 


plice’s evidence as altogether inadmissible Tt t 
necessary that accomplice’s evidonr should i "til 
c.rcumstances of each particular Tse roc’Vo th.t 
oovvohoration which it seems to require FupLo ^ 

KPBRn.r..,, ,5 Bo.«, L. R. 288, 

Arbitration. Sec Arbitration Act. 

of 

Minor not bound obtain,;<l_ 

424 


costs of 


6f 1 


510 


D . ^ourt bound to peruse 

record—Perusing judgment only, if suffieient-Crimi 

^ nal Procedure Code (Act V of 1898^, s. 423. 

When, in a criminal appeal, no one appears on be- 

half of the appellant, the Court must peruse the 
lecorcl. A decision upon a perusal only of the iud^r. 

not legal. Abd.u,i Amt. 

- Finding inconsistent with conclu. 

sion—Re-hearxng, ground for. 

If the finding of a Sessions Judge on appeal is in¬ 
consistent with his conclusion, that is only a ground 
for le.heanng of the appeal. IUuukam Raut v. Km- 
I'KROR. 17 C. £ 2 . J. 394; 14 Cr. L. J. 295 95 | 

■ Second. Sec Small Causk Sl-h. 

~ ~-Amendment of piaint 661 

1 1 - ' I^lea of minority not taken in 

pleadings—Argument in second aopeal =15 

liable'^:;;.!'; ‘^--ess^a^nd 

“wcdT;;^^— 

Procedure Code (Act V of 1908), ss. 2 , lOO ^ 

An order dismissing an appeal as bavin<. been filed 
beyond time is a decree wiHiin “‘ed 

C W^N^'sO? Gnosir. 17 

931 


with award—Finalitv^Tnn^ i ^ accordance 

Not a mere matter J appeal- 

not affect right Procedure Altorationjloej 



award upon tlio titlo of m effect of 

whole rent due in respect of ^t\f recover the 
perty Gio mortgaged pro- 

638 

tiou without the iiite'rv'’ Reference to arbitra. 

t' 7 '- '":E~ 

When i of arbitrator. 

not appealable mt tliT award, it ia 

aitogethor invalid because^ thT* award is 

certain thine-s whiVh ho, arbitrMor failed to do 

Bppointmeni’. nor 7n thH hia 

guilty of misconduct in not^ ■ 
which were imposed mi him "" 7 "^ 

Udit Pandav BhajaaX Panday 

_ 405 

undecided, guestiol. r.l 7 ^ ^ff^rred and leaving 

Procedure Code {Act V If i"o 8 ) 

lu, 20, 21—Re;ni7/.n« '1908), 8 ch. If paras. 14. 

of Court. ^ private award, if within power 


Council, srr PaivT 

Law-Evidence Act (r of 
The law afsuch dt/n^^ 
to validate the testimonv of an i corroboration 

of practice which S ,ay dmvn thTsT"'’"*^' 
be applied with due regard to the 
stances of each particular case 

necesaary not only quoad the incideLs and°‘‘^-^'°“ 
stances of the crime h..i-. nI^,. circum- 

personality of the offenders identity or 

7 S 0 degree of corroborltbn whTchTn aTl r “ 
be demanded for ,nn accomplice’a evidencr°’ 

ap^™vl“r': t^Tb’ordr,XTbT I 

*07 RRob principle would 


A private award ta 

out of Court, is bad if it'de^V*^^^ ^ reference 

ferred to the arbitrators and le qoeations not re- 
tions which they were autho!’ “"tiecided ques- 

If an award is oTen re 

culars, the entire award 'i" Parti- 

void. bo deemed null and 

object ionabiy^parVTuhis f P^^^’ated from the 

^ Under paragraph 21 Vf 

direct a private award to be filed';?competent to 
tioned in paragraphs 14. i? “ grounds men- 
If such grounds nre cstabl.shni '“‘-‘blished. 

to refuse to file the award 

cannot be remitted to the invalid award 

to make a proper an-ard^ ^'‘hitrators to enable them 
Prosad CHATTVRjgg Sabitrbr Dadi o. Promoda 

__ 941 

^'^^^’^io'^-Adjustld^accLn^^^ •" 

tn evidence as a 
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statement of account acknoxcledged to have been signed 
btj defendant—Xo misronduct—Aioird not vitiated — 
Honest, though mistaken, admission of document — 
When no ground for setting aside award, 

A suit was referred to arbitration with a stipulation 
that the arbitrators do proceed on the basis of there 
having been no adjustments and the adjustments re¬ 
lied upon by the plaintiffs be not taken into consider¬ 
ation by them. During the arbitration proceedings 
the question arose whether the debt of a particular 
item was proved. An adjusted account was tendered 
in evidence by the plaintiff in which account the item 
appeared, and the signature on which had been ad¬ 
mitted by the other side in hi® written statement. 
The defendant objected, but the adjusted account was 
accepted in evidence in proof of the debt. The de¬ 
fendant, however, did not seek the interposition of 
the Court for a proper construction of the terms of 
the reference; ho withdrew from the case, aud allow¬ 
ed the inquiry to go on, and it was only when the 
award had been made, that he asked the Court to 
interfere and sot the award aside as a nullity ; 

Held, that the arbitrator’s action did not amount to 
misconduct and the award was valid. 

The honest, though mistaken, admission by arbi¬ 
trator of a document in violation of a rule of evidence 
introduced pro hue vice would not bo a ground for 
setting aside an award. Aishabai v. Essaji Tajiuiai, 
15 Bo.m, L. R. ?92 934 

Arbitration Act (IX of 1899), s. 4 — 

Submission— Written agreement to refer—Document 
embodying temns of agreement not signed by both 
parties—Xot written by agreement—Assent of each 
party need not be on same paper—Entry of agree- 
ment by broker without signature of parties Office 
dhara {office term). 

A document embodying the terms of an agreement 
to refer to arbitration, which is rot signed by or on 
behalf of both parties, does not come within the pur¬ 
view of a submission as rleOnod in section 4 of the 
Indian Arbitration Act. 

There is an essential difference between a written 
agreement and a document which merely embodies 
the terms of an agreement. Such documeiit may be 
evidence of the agreement, but is not the agreement 
itself. If one party only attuchos his signature, then 
it is u document embodying the terms of an agree¬ 
ment to which one party has expressed his assent in 
writing, but it is not a written agreement in writing 
unless the assent of both parties has been so ex¬ 
pressed. 

It is not, however, necessary that the assent of 
each party shall bo written on the same piece of 
paper. It is sufficient if each party sign a separate 
document, provided that each contains ths complete 
terms of the agreement. 

An entry by a broker in the *noond* of each con¬ 
tracting party embodying the terms of the contract 
signed by the broker is nothing more than a written 
intimation by the broker to each party that a contract 
has been effected. 

The words 'office dhara’ (‘offipo terms ) do not con- 
Htitute a written agreement to submit differences to 
arbitration. They are merely symbols to denote that 
such an agreement had boon made, and the nse^ o 
such symbols does not justify the Court in accepting 
oral evidence of the agieoraont. LENiS, J. 

VHANd, 6 S. L. R. 278 


Arbitration Act— contd. 

- — ' ‘ SS» 12, 15 —Enlarging tim 

after expiry of time Jor aicard—Suit for partition and 
possession referred to arbitration—Declaratory aioard 
—Incapable of execution—Appointment of Coinmis- 
sioner to partition incompetent—Acquiescence in 
voidable proceedings oj arbitration. 

The Court can enlarge the time for making an 
award under section 12 of the Indian Arbitration Act 
after the expiry of the time for making it. 

In a suit for partition and possession referred to 
arbitration, if the award merely declares the shares 
of tho parties, it falls short of the reference. Such 
an award should bo remitted to tho arbitrator for 
completion. 

If the Court passes an order on the award appoint¬ 
ing a Cominissionor to make partition, it would be 
usurping a fuuotion which tho ])artio9 had appointed 
the arbitrator to perform, Suoh an order is not 
enforcement of tho award under section 15 of the 
Arbitration Act. 

A tleclaratory award is not susceptible of execu¬ 
tion. 

Whore a person has voluntarily acted upon the 
reference and voluntarily a[>poared before tho arbi¬ 
trator, ho would bo hold to have acquiesced in the 
reference although it had been voidable at his option. 

Ghulam Hussein v. Sakinaiui, OS. L. R. 146 374 

-- SS. 13, 14, 15-F.rm 

party to dispute —Reference by firm or individual 
members -JunsdictioH oJ arbitrator to decide the 
quesfwn of pirtnership of individual members — 
Finality oj the order or othenoise —A'mrd against 
firm—Remedy of individual alleged to he partner — 
Separate suit —Decision of question in executio7i — 
Whether execution nlloioed against more than patt- 
nership property. 

In an application to file an award under section 11 
of the Arbitration Act, tho only questions that can bo 
properly considered are questions within tho scope of 
sections 1«1, 14 ami 15 of tho Act. 

The authority of tlio arbitrators is directly created, 
and strictly limited, by the contract containing tho 
submission, and they have no jurisdiction over any 
person who is not a party to the contract. 

Whore one of the parties to tho dispute to bo re¬ 
ferred to arbitration is a firm, it is not open to the 
other party to proceed to arbitration against either 
tho firm, or its members individually. 

In the latter case, it is competent for tho arbitrators 
to decide whether a particular individual is or is not a 
member of the firm ami to pass an award in regard to 
him accordingly. But the decision of tho question 
would not be final, and is open to correction by tho 
Court. 

In the former case, however, the arbitrators have 
no jurisdiction to determine tho question of partner¬ 
ship and liability of the individual members of tho 
firm. Any person alleged to bo a partner may appear 
and deny his partuerahip, uiid if there are any persons 
who admit their liability as members of the firm, the 
arbitrators can note tho protest of the objector and 
proceed with the reference aa against the firm, leaving 
the question of the objector’s personal liability to be 
determined by a cempetent Court in executioa pro¬ 
ceedings or by separate suit. 

When an award has been given against a firm, and 
an application is made to file the award in Court, an 
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Arbitration Act-oondd, 

objection by a person th.ot l,e is not a partner to the 
firm ,in<l not bound by the aw.ard, raises questions 
altogether onts.de the award. The question whether 
eseout.on can issue under such award against a parti¬ 
cular person IS one that must be determined in execu¬ 
tion proceedings, or in an appropriate suit. 

Per Hayu„rd A. J. C.-Q„,-e,-a - Whether execution 
can issue on sncli award against anything more than 
the property of the partnership under Order X-\[, rule 
oO, oftheC.r.l Iroceduro Code. Pokariias Jashio- 

MAL I'. tORBES, l-ORRES, CamPBEI.L AND Co, Ld., 6 S. 
Zi* R« 127 


[1913 
Emigration Act 


14, 15 

s. 15 


374 

61 I 


Arbitrator, fees of 

Articled C\erk~CM articled to Attorney- 
Holding other office or employment-Single Judge, if 
MS power to dispense with general order of High 
Court—Original Side Rule 98. 

The terms of rule 98 of the Original Side of the 
High Court prohibiting articled clerks of attorneys 
from holclinfT other ottice or enga^injf in any tmiploy* 
ment, are very stringent. An articled clerk cannot 

hold any employment during the term of his articled 
clerkship. 

An articled clerk who had four months and twentv 
days more to complete the period of his service wished 

to become the Secretary of a Limited Cornpanv the 
shares of which were owned by the members of the 

clerk’s family and the property which the Company 

was formed to hold and manage was a certain zemin^ 

dan belonging to the f unily or lately belonging to the 

family of the clerk, and applied for permission to 
enter into the service: 

Held, that the application must be refu.<ied. 

It IS doubtful whether a single .ludge of the Hio-h 
Court has power to dispense with the general order of 
the Court. .Ax ARTicf.Er) Clerk, In re 578 

Emigration Act 

I-01), S, O l —Notification thereunder 
eovddwn No. ]0-ralidit,j-0rder of mspenrion and 
Closing the depot ultra vires -Statafory power ofdis. 

missal does not include suspension—Liability of the 

Secretary of State—East India Company-Liahilitu 
for breach of contract-Liabdity for tori in transac. 

tions of the nature carried on by private persons 
— Master and servant-Acts done by servants in 
exercise of sovereign powers—Liability of the officer 
doing the act-E^ect of Indian Enactments on the 
aabihty of the Secretary of State in Council—Qov, 
eminent of Madras had no authority to ratify Collec 
tors orders—Exercise of statutory power-Suit for 
damages for libel published by Madras Government 
incompetent against both the members of the Gov 

ernment and the Secretary of Stale for India in Council 
—Absolute privilege-q>uilified pririlege-Claim for 
damages too remote-Government of India Act (21-22 

’ lOS^, s. 3. 

A. an agent of the Assam Labour Supply Associa 
tion brought a suit for dainages against th/secretary 
or State for India in CouDcil in resner^ nf i * 

made by the Colleeton of Ganjat.'hTon^rfVu 
local agent serving under A. and worknng under the 
Assam Labour and Emigration Act, 1901, was suspend 
^d and the depot maintained by him dosed to re 


cruitiQg, while by the other the local agent was dis. 

missed, and also for alleged defamation of the plaintiff 

by the Governor of Madras in Council in a Govern 

ment order passed on the appeal of the plaintiff and 

other interested parties against the Collector's orders 
above referred to: oraers 

Held, (1) that the condition No. 10, specified in the 
Government of Madras Notification of 6th 
1909, giving the District Mngistrato power to etc" 
the local agents license for failure to exercise due 
upervision was valid, and a necessary and a proper 

Itniled, “ 

(21 that the District Magistrate’s order closing the 

Government com- 
plain d of was not e-tprossed in sulRciently dear and 
unambiguous terms to amount to a ratifi^tion but 
moreover the Govornmont of Madras ha I no authority 
from the Company, and no authority from the Seore^ 

ary of State now, whether to commit tor .003 ^ 
tl,c:nsdve.s, or to r,AUfy then when coinniitL by 

(-t) that the orders of the District Magistrate sns 
pendingthelocal agent and closing the TepOt to 
jvcruit.ng u-ould appear to havo been pllCd bv 
b.m as incidental to the statutory power, corXrod 
npon him by the Act of 1901 and the Nn^iiJp 

rnnile there,mdor, to cliemiee the local „go.ll nad “? 
this he .SO, It 13 well settled that in oxorcis nir tnoh 
an hority or in exceeding it ho cannot ho ooneideJed 
to liare been the agent of the authority ap^iS 
him so as to render the latter liable- PP0»nting 

o1‘tho"sec;etar7of “sLTe Tr 

h^^o^i^:: aga-n. 

a "ern^: ' tfn ^ad^hy^^rnch 

exceeding it, was absd'ut'dy prYvdo^^^ 

Secretary of State in Council was not 

power “o^ln^sTorsro" "o- “ 

of 

old EiJt Indlrp"'’ that of the 

^ P * breach of contract. 

inrmnmTrl/" 1;: So^vT^with'’ 

. a cue urown with regard to torts in 



Vol. XIX] 


GEiSTERAL INDEX. 


Assam Labour and Emigrration Act 

—coiicld. 


Assigrnment— concid. 


1017 


transactions svhieli mli'ht iiavo boou cirried on by a 
private individual ^ 

The Company could not bavo been made liable 
for the tortious acts dino by servants in India in tbe 
exercise of soveroij^u powers, wliich it had not ordered 
or ratiUed, merely on the ■'round that th ?y were «lono 
in the course of om[doyme«it. 

The officer who does tl»e act is himself liable. 

An enactment addin*' to, or takin-' away from, the 
liability of the Secretary of State in Council to bo 
sued, as settled by the Government of India Act, 1858, 
is ultra vires of the Indian Legislature, us opposed to 
the provisions of the Indian Council's Act. 1881. 

As regards the liability of tlie Kast India Company 
there was a ilistinction between acts done in the 
exercise of what are usually terme<l sovereign powers 
and acts done in the c.onduct of undertakings which 
might bo carried on without liaving sucli powers dele¬ 
gated to them. In the latter case, the Company were 
liable for the uogligonce of their servants in the course 
of their omplojr'ment in the same wa}' us any private 
employer in a similar case. A. M. Koss v Skckkt.ary 
OP Statr, 24 M. L .1. 429 353 

Assig'nment of debt after expiry of period 
prescribed—Court closed—Suit by assignee not 
barred if filed on the day Court re opens 820 
' —— of portion of indivisible decree 

304 

• • • ■ Suit for royalty and commi.ssioa— 

Plaintiff jointly entitled irith defendant .Vo — Form 
of suit tvhcthc' had — Pay}nent to one oj three persons 
jointly entitled to receive money, whether yood jhiij- 
inent against others — Title of assignee when complete 
—^'Title dependent on notice to tenants — Tenants pay¬ 
ing rents bona tide to assignor—Tenants p<iijing rent 
to assignor after receiving notice of assignment from 
assignee, whether bona lido —Transfer of Property 
Act ‘IV of 18821, ss. 37, 50, nn—Contract Act (/X 
of 18721, 8. 45. 

The plaintiffs as assignees were entitled to recover 
royalty and commission jointly with their assignor, 
the defeiulant No. 8, who asserted that ho had re¬ 
ceived from the principal defendants the sums claim¬ 
ed by the plaintiffs : 

Held,»t\\iit the jilaintiffs were not bound to sue with 
defendant No. 3 us a co-pIaintitT, that the suit as 
framed was nob bad, and that it was not necessary 
for the plaintiff to sue f'lr the recovery of the entire 
sum. 

Paymoht to one of three persons entitled to receive 
the money, is not a good payment against the others. 

Under sections 37, 50 and 109 of the Transfer of 
Property Act, the title of the assignee is completed 
upon execution and, where necessary, registration of 
the deed of assignment; the completion of the title is 
nob postponed till notice has been given either by the 
assignor, or by the assignee to the tenant. 

As soon as the title of the assignee is complete, ho 
is entitled to claim rent. The tenant can escape the 
liability if ho can establish that ho has paid rent to 
the assignor in good faith before he' had notice of tho 
assignment. 

It is immatoiial whether the notice of assignment 
is received from the assignor or the ussignoe, and the 
tenant cannot successfully plead that ho has paid the 
rent bona fide to the assignor, if he has received notice 
of tho assignment from the assignee. 




iiii-ours or royalty and com- 
mission IS not one for rent within the meaning of 
Article no of Schedule II of the Limitation Act of 
18*7, but 18 governed by Article 116. Pearv Lat 
Daw r. Madhoji Jiban, 17 C. L. J. 372 865 


Attcstatiorij proof of 


WVitor when an attestator 451, 


-Of document— of im- 

proper attestation taken in appeal is too late-Plead- 


A plea as to improper attestation of a document 

cannot be allowed to bo taken for tho first time at the 
hearing of the appeal. Pnon Singh v. Kawat Nain 

430 


-of mortg-aere-deed 

—-of Will 

Att01*ney, clerk articled to 


643 

401 



■ '-Right of audience before officer apjioiut- 
ed under section 6 of tho Presidency Towns Insol¬ 
vency Act 421 


-Striking Attorney’s name off the rolls_ 

Rule, service of-Practice —Grounds, copy of, to bo 
•served on Attorney personally-Sufficient time to 
bo given—Disciplinary action against Attorney- 
Misconduct of Attorney, by whom to be brought to 
Court’s notice —V’^erification, importance of.-Suspi- 
cion not enough to justify disciplinary action 993 


Awardi See Aubitr.ation. 


-Parties agreeing to abide by sum named bv 

Pleaders 450 

— --Policy of law relating to awards—Award pro¬ 

viding for distribution of peii.sion in a particular 

'^ay 882 

■ Jf iscaIculation — Intention of arbitrators — 
Jurisdiction of Court —Correction of award — Limita¬ 
tion—Civil Procedure Code (Art V of 1908 ), Sch. II, 
paras. 12, 14, 15, 16. 

An application to sot aside an award falls within 
clause 15 of the 2nd Schedule of tho Code of Civil 
Procedure and docs nob include proceedings under 
clauses 12 and 14. 

The Court is bound to correct any obvious mistakes 
or slips in an award in tho same manner in which 
mistakes in decrees are corrected. 

No specific provision is made in tho Limitation Act 
for applications to correct an award. 

The award in accordance with which a Court has 
to pronounce jndgment is that which contains tho real 
intention of the parties- HynEa Sahib y. Gibia 
Chbttiab, (1913> M. W. N. 338; 13 M. L. T. 310. 24 
M. L. J. 483 496 


Ball. See Criminal Procedure Code, s. 497. 
Bailee and bailor. See Railways Act. 


Barrister agreeing not to praotiso for a certain 
time —Agroomant valid —Broach—Injunction—Bar¬ 
risters carrying on business in partnership 
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Benami purchase-j/one;, paid b,j another- 

Burden of proof. 

Where property is purchased in the name of the 
burden ol proviug that .1. l.as no beneficial interest in 
the property, and tlie purchase is really henami lies 
on the person allesin- it. Mere payment of the pur. 
chase.mouey by another from his own pocket cannot 
establish the benatm nature of the transaction, if the 
tacts of the case are such as to show that lie had 
made an advance in favour of the apparent purchaser 
intending that the purchase should enure to the bene- 

w ^’'ic-HorsoN. 

133 P. W. R. 1013; 224 P. L. R. 1913 770 

of >885), 

oot o ^ 7Q 

^ jr ' - Si 5— Raiyat, meaning of 

—Person taking settlement froin joint co^sharer udth. 

out consent of other co-sharers, whether raiyat. 

A person who obtains a settlement of agricultural 
land from the bolder of undivided share in a zemin. 
dart without the assent of the other joint holders, is 
not a raiyat within the meaning of the Bengal Ten- 
ancy Act. Kader Bakiisii v. Raw Manikva Das 


Beng’al Tenancy Act— contd. 


49y 8S SU(2)y 167 —Landlord purchas¬ 
ing raiyati holding in execution of rent-decrcc—Suit 
Jor possession against under.Tuiytit—Attempt to create 
permanent lease-hold interest in favour of under- 
raiyat by raiyat—IncMm&ranre, annulment of— 
Notice—Whether landlord bound to avoid incum- 
brance or to give notice in order to sue for khas vos- 
session. ^ 

An occupancy raiyat attempted to create a per- 
manent lease-hold interest in favour of his under 
raiyat by a registered document. Siihsequently the 
landlord of the raiyat in execution of a decree for rent 
purchased the raiyati holding and broughc a suit for 
khas possession against ihe so-called under-raiyat- 
Held, that the landlord is erititleil to succeed even 

without annulling the incumbrance under section 167 

or giving a notice under section 49 of the Bencml 
Tenancy Act, as the sub-lettinff by the raiyat was 
mralid. Gangadhar Mandal v. RajEaVdra Nath 
Ghosh, 17 C. W. N. 860 g52 

~ s. 49 78,652 

notice—Length of jwtice. ^ottce—Form of 

Section 49 of the Bengal Tenancy Act prescribes no 
thMenlTh^T’ ^ 1 °^^ indication as to 

the length of notice, because the Act itself protect 

the UDdor-ra.yaf from ejectment until the end of th" 
agricultural year next following the year in whi.) 
notice to quit is served upon him by his laiwJi? ? 


(h) 


s. 52 

SS, 53, 67, 78 (3) 

S. 85 (2) 

SS. 90, 


(3); 91, sub-s^ m- Tsa 

Measurement of land—laidloM’' SUb-S,(2;— 

"-■"■-it 


application for measurement—Application whether 
maintainable—Local inquiry under section 158, if 
may be deemed as measurement. 

Notwithstanding the fact that a landlord had taken 
action under section 158 of the Bengal Tenancy Act 
with respect to the mal lands in the occupation of the 
tenant in 1910, it was open to him in 1912 to apply 
for measurement of other lands in the occupation of 
the tenant under section 90. 

The period of ten years mentioned in sub-section 
(3) of section 90 has to bo computed from the date 
of the last measurement under section 90, and the 
local inquiry mentioned in sub section (2) of section 
158 is not the measurement contemplated by sub¬ 
section (3) of section 90. 

The term lakheraj is ambiguous, and is applied as 
well to revenue-free lands as to rent-free lands. The 
term pirottor may show that the land was revenue- 
free. Bawri Khan i*. Monohab Khan 906 


S. 91 (I) 906 

SS. I08A, I09A 


s. 22 (3) 

SS. 22, sub-s. (I), - 


(b) 


S. 109 (3) 
Ch. XIV 
S. 158 (2) 
s. 159 
s. 167 
S. 182 


916 

924 

989 

906 

776 

776 

78 


-Sch III, Art. 2 (ill) 

564 

Z ;-Art, 3- 

, f ^’nendment Act 

suits by, after amending Act-Cause of action ar'ising 
before amending Act-Applicability of .special rate 
of limitation—Statutes, construction of—Statutes re- 
to procedure —Limitation Act (IX of 1903 )— 

Retrospective action. ' 

The special rule of limitation which w'as extended 

Eastern Bengal by the amendment 
mlWS of the third Article in the third Schedule of 
the Bengal Tenancy Act, 1885. does not apply to 
suits instituted after the commencement of the 
amending Act in respect of causes of action which 

arose befare the amending Act came into force. Sec- 

^on 61, clause (3), of the Eastern Bengal and Assam 

lenancy Amendment Act of 1908 has no retrospeo- 

tive operation. 

So held by Mookerjeo and Chatterjea, JJ. Carndaff, 
J., uissentiog: 

■ J*—A Limitation Ar.t gives no 

right of action whatever and is a law relating to pro- 
cedureand is an exception to the r , e that statntea 
ought not to be given retroactive operation, because 
no one can be said to have a vested right in any 
particular form or mode of procedure. 

Krid, by Chatterjea, J.—Statutes of Limitation or 
other statutes relating to procedure are to be con- 
strued retrospectively, out the principle that even 
such statutes should n^t be so construed where soch 
a construction would cause hardship or injustice, is 
recognised in the majority of the decided cases on 
the subject. The rale, however, is not given effect 
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Beng-al Tenancy Act— concui. 

to where the operatiou of the statute is postpoueil for 
some time after it is passetl; 

Held, by Mookerjoe, .1—Xo statutes sliouhl bo con- 
strued so as to have a retrospective operatiou, unless 
such a construction appears very clearly in the terms 
of the Act, or arises by necessary and distinct oper¬ 
ation. The presumption mj.nnst a retro9|>cctive con- 
Btruction has no application to enactments wliich 
affect only the procedure anti practice of the Courts, 
even where the alteration which the statute makes, 
has been disadvantageous to one of the parties. But 
the new procedure wouhl presumably notaoplv where 
its application would piojutlice ritthts establisheil 
under the old. MANMaai Btiu v. Akkki, .Mviimud, 17 

C. L. J. 31G; 17 C. W. N. SSU 793 

-Sch. Ill, Art. 3- 

Limifation Act ClX of Sch. I, Art. [Ky—Suit 

for possession of raiyuii holUinj after settin-j aside 
ex parte decree as being fraudulent. 

The period of litnitation applicable to a suit for 
declaration of the plaintiff’s raiyati rii^ht in tlie dis¬ 
puted land ami for khas possession of it, aftei settiui' 
^ido an e.c parte decree as bein^,' framlulout ami 
illegal, is that prescribed by Article 1>.) of the Limita¬ 
tion Act ami not tliat prescribed by Article 3of Sche¬ 
dule III of the Bengal Tenancy Act, as the setting 
aside of the c.v parte decree is the essential feature 
of the case from which the other remedy will follow; 
because if the decree is void the plaintiff’s right to 
possession will follow as a necessary consotjut'nco. 
Meuer Abz.al V. IIaham.\n Ali 930 

“■ ■ ' Art. 3 — Lnnitation, spc» 

cial—Dispossession by landlord not acting as .such 
hut as auclion-purchasei—Dispossession by sole land^ 
lord and co-sharer lam^ord, if difference between^ 
Dispossession by delivery of possession by Court — 
Dispossession to be otherwise than in due course of 
law. 

The special limitation provided in Article 3, 
Schedule £11 of tlie Bengal Tenancy Act does not 
apply to the case of an occupancy ruiyat who is 
dispossessed from his holding by his landlord, not 
acting as landlord but in his character or capacity 
of auction-purchaser. 

It would make no difference in princi(>lo whether 
the purchaser is a co-sharer landlord or tlio solo 
landlord or the entire body of landlords. 

The special limitation is applicable us much to a 
dispossession by a co-sharer landlord, us to dispossos- 
eion by a sole landlord or entire body of lamllonls. 

The dispossession effected by the act of delivery of 
possession by the Court is not “dispossession” by tho 
landlord within the meaning of Article 3, Schedule HI, 
of tho Bengal Tonancy Act, which coritoniplatos a 
dispossession by tho landlord by taking tho law into 
his own hands and otherwise than in duo course 
of law. Kamal Dhari Thakur v. Hamesiiwar Singii 
Bahadur, 17 C. W. X. 817 545 

Bill ofexchang-e —Failure to prove present¬ 
ment—Decree against endorser and draiver~-Appcal 
by endorser only—Dismissal of suit against both de¬ 
fendants though drawer not pirty to appeal, whether 
right—Civil Procedure Cade (Act k of O.XLf, 

r. 33. 

A suit was broagiib by the oadord:5a of a bill of ox* 
ohviigo agiiujt tli» ou lorser auil tlio dra-vor. Tno 


Bill of exchang*e — concld. 


plaintiff failed to prove prosentmout, but nevertheless 
le "ot a decree. Tho endorser only appealed, the 
drawer not being a iiarty to tho appeal. The Appel. 

late (.ourt dismissed the whole suit against both the 
defendants: 


ileUl, iliat as proof of presonlment was essential 
o t lo pl.iintiff s case before he couhl recover judgment 
ag.iinst the drawer, tho judgment dismissing tho 
whole suit was right notwithstanding that the drawer, 

who dnl not appeal, beiieticed thereby. Saoar Mal v. 
Biil'dan Sahu 


Act (V of 1878), S. 

43 ~fjiceiise Coit(ltfio)i prohibiting sale or transjer 
~—i iirhn.rship Admitting partner in business— 
Lontract Art (IXof lS73),s. 23. 

A. obtained a license to sell litpior under the 
provisions of the Bombay Abkari Act. Ono of the con¬ 
ditions of tho license was that he would not sell 
transfer or sub-let his nglit to sell liquor. Uo] 
subse(|uently. joined IS. as a partner in tho business, 
and was sued by him for an account of tho partnership 
and for recovery of what might ho found duo to him: 

Held, that the contract of partnership was not 
forbiilden by law or opposed to the policy of tho 
Excise Act. 


Ihe omission of all reference to tho question of sub¬ 
letting a part of tlie right to vend liquor oi to 
admit partners in tlie husiness in tho form 
of license sanctioned by Governmoiit in 15)03 
points to tho inference that the Abkari Authorities 
have decided not to prohibit the taking in of other per¬ 
sons into partnership in tho protits derived from tho 
selling of liquor under an Abkari license. Karsa.n 
Sadasiiiv PAfir, I. Gatlu SuiVAJi Patiill, 15 Bo.m. 
L. U. 227: 37 B. 320 442 


Bombay District IVIuniclpal Act (111 
of 1901), s. 122 507 


Bombay District Police Act (IV of 

1890), S. 41 —Complaint that a certain person 
ivas uaing a certain house as broOicl—Criminal Pro¬ 
cedure Code Act (To/ 1898), ss. A foj, 250- Com¬ 
plaint—Compensation cannot be awarded. 

A complaint, fileil utuler section 41 of tho Bombay 
Uistriet Police Act, is not the complaint of an offence 
as dolined in section I (oj of tho Criminal Procedure 
Code, and so the Magistrate hearing tho complaint 
has no jurisdiction to order tho coiiiplainaut to pay 
compensation under section 250, Criminal I^roceduro 
Co le. I.Mi’EKATon V. J/ueammat KuAiai, G S. L. U. 
254; 14 Cr. L. J. 320 1008 

-—-S. 41 —Ingredients—Bro¬ 
thel-Interpretation. 

There are two iugrodiouts in section 41 of the 
Bombay District l^olico Act: 

(1) i'ue character of the house, i.e., the uso of the 
house as a common brothel or lodging house or place 
of resort for prostitutes or disorderly persons of 
any description. 

(2) The nuisance, i.e., tho annoyance of the respect, 
able inhabitants of the vicinity. 

Nuisance or no nuisance is not an element in the 
definition of brothel. 

A brothel is a place resorted to by persons of 
both sexes for the purposojlof prostitution, who are 
strangers to the occupancy. 
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Bombay District Police Act-condd. 

If a womuu plioii the trade of a prostitute ia her 
ouu house, that does not make the house a brothel. 

Pp Bahagio.mal, 6 S. L. R. 22t: 14 

VR. ij» j, ^ I ^ 

Bombay High Court RuIes(Original 

Side), rr. I05, IOS-D./«d;„f 

wrUlen Statement-Right to defend suit tempore 
— Ui'it Procedure Code {Act V oj 190S), O. 17//, 

Bombay Hi-h Court Rules 
t 1 ‘ ® prevent a defendant, who has 

nob hied his written statement, from defending the 

hearing. Jayantilal u. Nag- 
NATH, lo Bom. L. R. 120 

106 


tl 913 


Gambling 


s. 7 


204 


r. 

•'■/'g^ation Act (vn of 

J°' , ^o~(JoUector’s order under the Act - 

peteat t,U appru/ prejerred-Bombay Land Revenue 
(.ode {Art y 0/ 1879;, s. 20J. 

An order made by a Collector under section 23 
ot the Bombay Irrigation Act, falls within the pur- 
'>ew of section 203 of the Bombay Land Revemue 
Oode, and is none-thedoss the order of the Collector 
y reason of the fact that it is a confirmation of an 
order made by a Canal Olticur. 

An appeal from such an order lies to the Commis¬ 
sioner, until that appeal has been presented, a suit to 
set aside the order is iucompeteut. Sejretaky oe 
ofATK V. Jeramims Khato.v.mai., G S. L. R. 211 726 

(V of 

• o/y/j Si 37 S6S 

S. 79A 891 

s. 203 726 

iny nouse-Search by Commissioner of p'oUcTluh^^^^ 

^^<^rrant, rohether leyal-Prcsumptio/under sret onj 

whether arises-Construction of statutes ~p/n 

actment—Intention of Lcyislature. ^ 

The Commissioner of Police in the Citv of n . > 

.8 entitled to make a search in a common gamin“ hon« 
and to.arrcst the persons found there eren°i H 

absence of a ivarrnnt under section 6 of the R,anh '® 
Prevention of Gambling Act ® Bombay 

The Commissioner hJs himself power to do thai 
which under section G ho is emposvered to amM ^ 
subordinate Police officer to do^ ^ authorize a 

The presumption under section 7 of the let dr. 
not arise where a house is not entered imdor ^ ^ • 
warrant but is raided by the Comm' ^ special 

without a warrant. 1 he XedLlTn 

authorized by section 7 only comes into operation whT 

the imperative provisions of the 360 ^ 0 ^ 1 . 1 .^ “ 
satisfied. section have been 

A penal statute must bj constnimi • ki 

intention ofthe Legislature beiQ., gltherod'*f ^ 

langnnge which the Legislature'’ ba TeLd to 
Jndges cannot add sections of their otn 1 "®- 

statutes with a view to improve them bv T 
^mploteness or consiste'Iic^ 

^ancMED, 15 Bon. L. K. lofif 14 Ca. L J 204, 37 " b" 

204 


,, . , S. 12 (a)— Pa6L'c place 

—Jluryi-Swami Math at Ifaveri. 

The Murgi-Swami Math at Haveri, in the Dhar. 

'var District of the Bombay Presidency which is en. 

closed lu a compound wall, is of the highway. 

18 managed by a Swami as trustee for the Lin<myob 

community who has power to keep people out Tf ho 
chooses, and is not a public place within the moaning 
of section 12 (a) of the Bombay Prevention of GambN 

Ejiperob y. Chennappa, 15 Bom. L. 

K. lOlj 14 Cr. L. j. 167 I QY 

Bombay Reg-ulation II of 1827, s. 56 

—Pleader—Misbehaviour not limited to professional 
misconduct High Court —Jurisdiction disciplinary 
The occurrence of the word “misbehaviour” in 
juxtaposition with the case of a Pleader merely accused 
of a criminal offence suggests that the misbehaviour 

need not necessarily be restricted to professional 
misbehaviour* 

The jurisdiction of the Bombay High Court in 

such matters is not limited to cases where a Pleader’s 

alleged misconduct is committed in the course of 
his professional duties. 

'*'het-e 13 no reason to suppose that the Legislature 
mteuded m this matter to enact a Uxer rule of 
practice in India than the rule which prevails in Eng. 
land. Government Pleader y. Anna.m Naravan 
Deshpande, 15Bom. L. R. 231:UCr. L. J. 257: 37 

529 

Bombay Reg*uIation V of 1827, s. I 

-Limitation Act (UV of ss. 1 (12) 2 - 

statutes—Act XI 
oJ lSbl-/>os»<iyc prescription, rule oj-Rcpeal ty 

°f9rant-Irmt pro- 
perty-Qift-ConstrucUon of deed-Possession of 
donee from trustee for thirty years—Title. 

In lG/8-79, a village was given in inam to the 
bwami of a Math for the purpose of meeting the ex- 
penses of camphor for the idol used in the ceremony 

the then 3wami 

gave the village by way of gift [Krishnarpana) co A., 

pectvTn iHT tf>e pro- 

R<? 20• //• ^ aura equivalent to 

of the M. r' 1*"^ : present Swami 

the vilK ' h"? “ declaration of his title to 

the^v.llage and to recover possession from the heirs 

Swami was 

1 es edTn ^ ^ ‘®s:al property was 

the judicial person, the idol; 

as Gusl'etsf" Swami held the village 

with^ni"! ^ absolute gift 

denniin •^® Krishnarpana specifically 

denoting which is irrevocable and absolnte; 

trlVt!i !m “®^® temporary condition that a 

tnvml sum of money should be paid as judi did not 

lafinn scctioD 1 of tho Bombay Regu* 

by the yeiL Possession of .1. ripened into title 
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BombayRegulation Vof 1827— concUi. Buddhist Law-condd. 


C6) thabtho effoot of Act XI of 18GI was to suspeml 
tho coming into force of the Liniitution Act XIV of 
1859 until 1st January lhG2; 

(7) that sectio!i 1 of tho Bombay. Begulatiou V of 
1827 being an ouactnioiit of positive prescription was 
not affected by Act XIV of 1S.59, which was a statute 

of Limitation; 

(8) that tho Regulation stood uurepealed till it was 
repealed by the Limitation Act of 1871; 

(9) that the fact that .1. was an alienee from a 

trustee did not weaken his case, as section 2 of Act 

XIV of 1859 did nob involve any interference with 
tho prescriptive rights conferred by tlie Regulation. 

Whore a later Act does not purport or affect to 
supersede an earlier Act, tho Court will endeavour to 
read tho two enactments together and to avoid coullict, 
if possible. Rasgachakya Acpacharya _i'. ^^'sa- 

CHARYA Sankiiagfacharya, 15 Bom. L. R 178; 37 IL 
231 

Bombay Regulation XII of 1827, s. 

2.7 -Con-Htxons in bond to be nnpoicd by the Dis¬ 
trict Mo<jistnite himself—Interference with Mtspcct’s 
liberty or means of livelihood. 

Tho restrictions in a boml taken under section 27 
of tho Bombay Regulation Xll of 1827 should be 
imposed by the District Magistrate himself, and 
should not unreasonably alfect the personal liberty 
of tho suspect, or have tho effect of depriving him ol 
the moans of procuring a livelihood. Emi'EROk c. 
Umar, 6 8. L. R. 177; U l r. L. J. 255 O i » 

___ s. 37 -‘^eylect —Cowar¬ 
dice not included—Exemption of particular hamlets 
or individuals—Imposing separate fines on Hindus 
and Muhammadans. 

Neglect under section 37 of the Bombay Regnlaoion 
XU of 1827 must at least consist of acts or omissions 
which load to the inference that the inhabitants of a 
village were in sympathy with the robbers and 
endeavoured to obstruct or defeat tho I obce investi- 
oatiou, Mere cowardice is irrelevant to the matter. 

The section imposes responsibility on the whole 
community residing within the boundaries of a village, 
and a Magistrate proceeding under the section has no 
jurisdictiou to exempt particular hamlets, or to ox- 
ompt particular villagers' from his order. It ism- 
compefont to impose separate hues on 
madau and on Hindu residents, hm'mou v lu^ 
Entire Deii (Villaob) of Chakakkote, b b. L. ic 
124; 14 Cr. L. J. 249 

Brothel 7“*^ 

Buddhist L3.VJ -Inheritance — Dissolution o; 
marriage-Rights of children-Abandonment of each 
other by husband and wije for more than prescibcd 
veriod-Re.marriage by both-Dissolution of marriage 
He-DisposUion of children in case of divorce 
filial relations—No right of inheritance. 

Where there was mutual abaudoa.uoutot each other 
by a husbaud aud a wife for more than P"-" 

Bribed periods, and both ro-.aarned, eaob atartmg 

““Lw.Tbat the marriage tie between the.u was 

‘’i™e of divorce or 
>vhero tho children are of tender ycais, 


tho p.irents which decides tho disposition of tlio 
children and the children lose the right to inherit tho 
])ropertv of the parent who has abaudoned them 
unless filial relations are resumed. Ma Yl v. 
(lALE, G L. B. R. 1G7; G Bcr. L. T. 75 85 

Burden of proof— Bcanmi purchase 7 70 
___Impartible zemindnri —Alien- 

596 


ability 


Malicious prosecution 665 

Novation of contract 981 

, shifting of 565 


that land is lakhcraj 


ti ju 


Suit for patni land — Defence 

64 

-Willow’s right to claim parti- 

702 

■ ^ - Midicions prosecution, suit for 

— Plaintiff to prove his innocence — Finding in ertmt- 
mil case not conclustvv. 

In a suit for malicious prosecution, it is incum¬ 
bent U[ion the plaintiff in the first place to prove his 
iniioeetice, at least to justify the inference that the 
prosecution wa.s commenced witliout reasonable and 
probable cause. The (iiiding in tho criminal case 
is not conclusive upon this matter in the civil suit. 
Miciii OsiA i». lIoRSMULi. M.ikwari, 17 C. W. N. 434 

24 

Calcutta High Court Original Side 
Rules, r. 98 578 

Canals Act (VIII of 1873), s. 70 (4)- 

Anthorised distribution means distribution c.rprcssly 
made by canal authorities—Private arrangement of 
water, disturbance of ~ Offence— Civil remedy. 

The ‘authorized distribution’ spoken of in section 70 
(4*, Canals Act, 1873, refers only to such distribution 
as has been expressly made by the Canal authorities, 
and any further distribution between a landlord and 
his tenant is a matter of private contract which 
merely entitles the tenant to bring a Civil claim. 
Basan V. Emi’ERou, 14 Ck. L. J. 281; 217 B. L. R. 
1913; 21 I’. W. R. Iff 13 Cr.; 19 V. R. 1913 Ck. 713 

Carriers. See Com.mox Carrier 

Carriers Act (III of 1865). See Common 

Carriers Act. 

Cause of action. See rioht to sue. 

____ir»‘o«t 7 entry in revenue papers 

_ Suit for declaration—Limitation Act flK of 1908), 

Sch. I, Art. 12 0. 

A. mortgaged his occujmncy holding with possession 
to V. in 1877. In 1880 tho name of A. was expunged 
from tho revenue papers and that of /. was recorded 
as tcnant-in-chief. In 1007 A. applied to tho Settle¬ 
ment Olficer for correction of tho revenue papers, but 
tho application was dismissed. Thereafter A. brought 
a suit for declaration that he was tho mortgagor aud 
J. was tho mortgagee : 

Held that the suit was time-barred inasmuch aS 
the cause of action to bring tho suit accrued in 1880. 
Tara Cuanu v. Boti Ram 751 
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Central Provinces Court of Ward <5 
ActCXVn of 1885), S. 18-Hindu Law 

—Managing member oj joint Hindu family placing 
uhole joint family property under the management 
of Co'n-t of Ward^i—Interest of a member of the 
Pou'gj-0/ the maiwging members—Power of 
tne (. hief Commissioner under the Act—Proposal jor 
mortgage of property under Court of sanctioned 

—No necessity for a particular transaction of inert- 
gage or its precise terms-Applicability of the Act 

to joint Hindu families—Conveyancing little under. 

stood in country parts of India. 

J/. and D., two brothers, the senior and niana^ina- 
members of a Mitakshara joint Hindu family, con" 
sisting of ten persons, describing themselves as 
zemindars of several villages in the Central Provinces 
made a written application to the Deputy Corn.’ 
missioner of their District, stating therein that thev 
were indebted to a large extent, and that they were 
neither able to arrange for the liciuidation of the 
debt nor to manage the estate, and, therefore, prav. 
mg that the Deputy Commissioner would assume 
the management of their malguznri villages under 
section 7 (c) clause 4 of Act X\^n of 1SS5, and 
arrange for the discharge of their debt. 

The petition was duly forwarded to the Chief Corn- 
missioner for sanction which was given, accepting 

also the proposals for the liquidation of the debt and 

in the result the niort<?ago was made upon whi’cli a 
suit for possession of the mortgaged propertv or in 
the alternative for a decree for sale was brouMit bv 
the mortgagees. ® ^ 


[1913 


Of Wards 


Held: 

(i) that the interest of a member of an undivided 
Mitakshara family in the family property is 
not individual property; 

(it) that M and D. in making the application to 
the Deputy Commissioner were acting in 
their capacity as the managing members of 
the joint family and not merely as two 
members of the family applying only in their 

(ui) that under the circumstances of the family 
^.and D. acted prudently and in the best 
interests of the joinc family in apn|riu.r to 
the Deputy Commissioner; ^ 

(ty) that t| m making the’application acted 

within their powers and authority as the 

(y) that all the immoveable property constitutinrr 
the ancestral estate of the joint family was 

ottho -perinten^donce 

(m) that Act xrn of 18S5 was intended to apply 
to the superintendence by the Court of 
Wards of the family property of Hindu 
joint families as well as to the superin- 

and oThors; Hindus 

(yu) that the Chief Commissioner had power to 
sanction the superintendence of the joint 
family property and had given sanction To 
( fh f proposal of mortgaging the property; 

(uu.) ““VV™iro“t of 

Act AVII of 18Ho that the actual mort.-a<.e 

to be made should be submitted to the Chref 
Commissioner for his sanction, nor was it 
necessary that the Conrt of Wards should 


have his sanction to the precise terms of the 
mortgage; 

(».f ) that a large amount of the mortgage-money 

remaining unpaid, and the Court of Wards 
tailing to transfer the mortgaged property to 
the mortgagees and relinquishing the man- 
agement of the estate, the morlgageea were 
entitled under the terms of the mortgage to 
bring the suit for sale; 

(r) that conveyancing is but little understood in 
the country parts of India. Gulab Sixuii 
y. «^aja Seth Gokcldas, 17 C. L. J. 619; 17 

\v v' (1913) M. 

^Y. X. o42; 14 il. L. T. 55; 9 N. L. R. ] 17 

*1Tenancy Ac^XI 

. j. r®* 35(4)— icayes his holaingun- 
estivated —Interpretation—Jurisdiction—Suit bu 

tenant for possession of land against landlord as 
alienee Jrom guardian oJ the tenant when minor- 
Cnul Court competent to hear-Venuo, how decided— 
Practice—Decision of District Judge binding on Sub- 
ordinate Judge as regards jurisdiction. 

Jhe expression ‘leaves his holding uncultivated’ in 

means ‘omits to 

cultivate the holding himself or to arrange for its 

cultivation. Ihe provision applies also to cases 

where a minor s guardian makes a bad baigain in 
surrendering on his behalf. 

in" a case”' 

Where accor.ling to tl.c plaint the possession of tl.o 

tl.o autliority of tho guardian to alienate is ohalleng- 
cJ.aud recove.-y of possession prayed for, the snft 

thrin^ r?" “nd tenant as such and 

ousted “ ® "dioary Civil Court is not 

by whid. 'the‘i'‘"'’T",^‘‘'“ that an Act 

oy Which the jurisdiction of the ordinary Courts nf 

ju,bcaturo is taken away must be coostrned Sy. 

Judge returned a plaint with 
endorsement that the snit was between landlord 

an Extra t been presented to 

Judtrn wL Ummissioner and Additional 

o the Snboi"d1n‘“t olhcer to the Court 

d etion o^ within the juris, 

the Drstlt Jml on appeal to 

dedsloi of"‘t^o d"7u1: 

-r«,rs'vr‘sS 

answer charge to be 

^ 920 

(rust-Penai Code (Act 

wkich^' '*■ of dates between 

commated after 

<^f^^rge-Acguittal of 

ss oTo Procedure Code (Act V of ISdSj, 

IwcCd', 1 ^ P'^oyiso, oZl-Books of account- 
Locked up m hoxes—One item of property. 

brJach charged with committing criminal 

oreach of trust m respsot of a large sum of rnoaev 

is Aagast 15,1910. Theri 

13 evidence to prove that m February and ilay 1911 
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Chargre —contd. 

ho appropriated part of tlio sum to his own use; l)ut 
there the evidence of the commission of such an 
offence before August 15, 1910, was insutlicient; 

Held, that it is not enough to show there was 

embezzlement at some time, before, during or after 
that period; that the charge being framed under the 
special provision contained in clause (2) of section 
222 of the Criminal Proeoduro Code and the proviso 
thereto, it is at any rate necessary to show an act or 
acts of embezzlement in respect of the gross sum 
named, or some part of it, committed witliin the space 
of one year, that this error in the charge and the dis- 
orepancy between the dates specified and the actual 
dates on which the offence appears to have been com- 
mitted was not a mere irregularity which might be 
cured by the provisions of section 537 of the Criminal 
Procedure Code. 

As the evidence di 1 not disclose any completed act 
of breach of trust between the dates specihed m the 
charge, the accused was entitled to an aoqnittah 

The accused was charged witli having committed 
the offonco of criminal broach of trust 
certain account books between duly 11, 1910, aiui 

August 15, 1910. He was called upon to produce 

them on August 15, 1910: 

Held, that as those books, forming one set of 
books, were found together in two locked boxes, the 
keys being with tlio accused, they may be fairly le- 
garded as one item of property with which the accused 
was dealing in one particular way; and, therefoio. tho 
objection of tlio accused that tho charge was bad mas- 
much as there was a separate offence us regards each 
book, and tho accused could not bo tried for m 
than three of such offences, is untenable; that the 
accused could not bo said to have committee an 
under section 406, Indian Penal Co.le, as rogard.s the 
books until after August 15. 1910. when ho "as called 
upon to produce them; that as there was no eviUtnco 

to show how he dealt with tho books ‘f’ 

there was no ovidenco of any dishonest dealing btfoie 

that date, and that tho accused ought o be 

oil this charge also. Promotha Nath Kay v. j- « • 

17 C. \V. N. 479; 14 Ck. L. J. 219 ‘ 

- Two pertions charged xoith causing hurt to 

lhree--Onc charge -Irregularxtg-Ho case of 
oneof the accused-prejudice to accused ^ 

Redrial by another Magistrate-Criminal I rocedure 

Code (Act V of 1898), ss. 233, 239. 

In one charge two persons were 
causing hurt to three others witha dio, j 

no case of hurt by dao by one of the ^coused and 

ho was convicted under section 3o2 for usiu„ 

against two of tho complainants: which might 

field, that this was an tLt 

have projudicocl tho accused ^• j 
a re.trial by anew MaKistmte 

properly framed. Sital Chandba Ma 308 

17 C. W. N. 419; 14 Cr. L. J. 212 

or mortg-age - intention to Choate 

__ Mere covenant not to alienate 

rmrr'e''cove„ant not to nlienato property is insum. 
oient to create a charge. “until the 

Where a compromise decree setlorth tha 

aid amount of Rs. 13,000 is paid, the items 17. lb. 19, 


charge 


Charge -conoid. 

20, 21, immoveables of A schedule should not be dealt 
with bv tho first and second defendants in any 
manner”: 

Held, that the stipulation amounting only to a cove¬ 
nant not to ore:de any interest in it in favour of others 
was insutficiont to create a charge. Sivan.na i’. Ven- 
KATAKHISHNAMUnrilY, (1913) M- W. N. 337; 24 M. 1^. 
J. 474 478 

Charitable Endowment. See Trust. 

Cheating. See Penat- Ccoe, s. 420. 

Chota Nagpur Tenancy Act (Beng. 
Act VI of 1908), SS. 4, 41— l/mfer.raiyut 

—.Von occu}>ancij raiyat, difference between —Eject’ 
mentoj under-Tuiyiit bij Tiiiynt—Notice in ivriting if 
necessary — Tenancy from year to i,ear—Notice given 
in previous Pous, whether sufficient. 

An under-roiyfi/ must, for the purposes of tho Chota 
Nagpur Tenancy Act, bo treated as belonging to aclass 
of tenants (juite’ distinct from the class of non-occu- 
pancy roiyais. And as there is no provision in tho 
Act dealing separately with tho class ‘‘under.ratyofs,” 
only those provisions of tlic Act which deal with tenants 
gemnally can be a[>plied to undor-niiy«^s. 

ConseipuMitly, for tlie pnr[)Ose of deciding the ques. 

tions raised in'a suit for tho ejectment of an under- 
raiyat by a raiyat, the Court can have regard only to 
tho relations estaldished between tho parties either by 
contract or by custom. In tho absence of a lease tho 
tenancy would ordinarily bo held to be a tenauoy from 
year to year. 

There is no statutory provision tliai the tenancy ot 
an under.ruiyrtf in Cliota Nagpur can bo terminated 

only by a notice in writing. 

Thereforo, wliere tho raiyat pluintift aakod the 
under.raiyuf defendant to give up possession in Pous 

of tho ... 

Held, tliat tho tenancy was terminatod according to 
law and that tho jilaintiff should succeed in his suit 
for ejectment of tho defondant. OuKU Chara\ Hajam 

V. SUKt-Al- llAJAM, 17 C. w. N. 810 


- s. 41 


Circumstantial evidence -Conviction 

I ^7 

Civil Procedure Code (Act XIV of 

1882), S* I 3 is not exhaustive Obo 

__S. I 3 - Res judicata 

- 291 

-S. I I I 901 


s. 230 
S. 245B 
31 I, 


391,899 
394 

312, 


^^Tgeution oj decree-Irregularities in publishing 
and c.>»duct,«g of ■.nlc-Oms under laUcation ,.nd 
ale (or a low price—Substantial injury—Setting 
Final orders under section oHH-Appeal- 

able to Privy Council—Court of IPard tiking over 
management of a portion of infant’s property-Other 

Tiroorrfy sold in execution oJ decree-Mother com¬ 
petent to protect that property as natural guardian. 

Tn execution of a decree the property to bo sold 
• *^<1 of 109 villages and tho order for tho pro- 
“amalion oV snle directed tl.at the proelan.atig.. 
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Civil Procedure Code— (i882)—contd. 

should be served on each of the villages by announce¬ 
ment to tlie public witli beat of cljuin, and that a 
copy of it should be tixed at a conspicuous place on 
each property. The proclamation, liowever, was read 
out without beat of drum in one only of the villa<?es, 
and affixed to a tree in that villaj^e alone. The 
schedule of the property attached to the proclama¬ 
tion contained no statement of the encumbrances 
to which the property was liable, and j^rossly under- 
valued the property. At the time of sale with the 
exception of the Collector and the decree-holder no 
bidder was present, and the property was knocked 
down to the decree-holder for a sum far below its 
actual price: 

Held, thatthe sale must be set aside, as the matters 
above leferred to constituted material irregularities 
in the publishing and conducting the sale within the 
meaning of section 311 of the Code of Civil Procedure, 

1882, and the judgment-debtor sustained substantial 
injury through such irregularities. 

The provision at the end of section 588 of I he 
Code of Civil Procedure, 1882, providing that orders 
passed in appeal under that section shall bo final can¬ 
not restrict the provision that appeals may be brought 
to the King in Council from them, and, therefore, tho 
orders for confirming or sotting aside a sale under 
sections 311 and 312 are appealable under Chapter 
XLV of the Code. 

Where the interests of an infant with regar<l to a 
particular property are not in fact represented bv tho 
Court of Wards, that has taken over tlie management 
of some part only of the property of the infant, it is 
open to tho motlier of the infant as natural guardian 
to appear in the name of the infant to protect this 
particular property from sale, Tkkait Kri.suna 
Prasad Singh v. Moti Chand, 17 C. W. X.C37- (1013) 

M. W. X. 487; 11 A. L. J. 517; 17 C. L. J. 573; 15 
Bom. L. R. 515; 14 .M. L. T. 37; 25 M. L J 14 ) 

296 P. C. 

-s. 312 296 
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Civil Procedure Code-(i882)— conoid. 

property to defendant No. 2. The plaintiff brought 
a suit for declaration of title and confirmation of 
possession: 

Held, that it was open to the defendant No. 2, tho 
transferee from the certified purchaser, to avail him¬ 
self of the defence that the plaintiff could not seek 
assistance in the Court as ho had placed his property 
in the name of another with a view to commit fraud, 
that is, to defraud one of his creditors and that pur- 
pose had been accomplished. Nisakab Uas v. Baikagi 
Sa.mac, 909 

-- 332 


“ S. 37S — Compromise — 

Subject oj claim - Proceeding of Court -Registration 

— Stamp duty—Registration Art ([[[ of 1877), s. 17. 

Whsn a sclennmah refers to the subject of tho 
claim, it becomes when reconled a proceeding of the 
Court and does not require registration or stamp 
duty. A.mbica Cm.\k.\.\ Shkr Kaiharta r. Srinath 
Dutta 55, 


S« 316 Suit bij a>irfion^ 
purchaser to recover purchase-money on the ground 
that Judgment-debtor had no saleable interest in 
property—Limitation Act (IX of 1908J Sch I 
120 . ' ’ ' ’ 
A suit brought by an auction-purchaser to recover 
the purchase-money, in pursuance of section 315 of 
the Code of Civil Procedure, 1882, on the ground 
that the judgment-debtor had no saleable inte'rest in 
the property, is governed by Article 120 of tho 
Limitation Act. Sidheswari Prosad Narai.nsingh v 
Mayanand Gir, 11 A. L. J. 606 986 


J ^ Si 462 —Father guardian 

1 1 torn of hi:i minor i<on — Comprornifie—WUhout 
Irave of Court —Kot binding on minor—Joint Hindu 
lamilij —Father or mnnagiiig member—Their power 
to bind minor members controlled in suits by law. 

A father or managing member of a joint Hindu 
family may, in certain circumstances and subject 
to cei tain conditions, enter into agreements which 
may he binding on the minor members of the family. 

But when in a suit lu^is tho next friend or guar- 
ihan of the minor his powers are controlled by tho 
prov.sions of the law (section 462, Civil Procedure 
Code) and he cannot do any act in his capacity of 

father or managing member which he is debarred 

from doing as next friend or guanlian without leave 

ot the Court. CfANEsiiA Row u. Tur.JA Ram Row, 17 
oa- L. J. oS9; 36 M. 

(1913) M. W. N. 515 P. C. 

-S. 588 


I »uo;, S. Z -Order dismissing appeal as time- 
barred 93 j 

s. 2 (12) 974 

S. 9 — Gift of funeral 

990 




offerings 



—; - S, 317 —‘‘Certified pur¬ 

chaser,* whether includes his successor-in-title—Judg- 
ment.debtor purchasing his oica propertj/in bcnanii 
to dejravd creditor-His suit for confirmation of pos. 
session—Defence by transjeree of auction-purchaser 
that plainti^ not entitled to relief as he defrauded 
creditor—Whether defence ai-ai7<i6(e to him. 

The term “certified purchaser” in section 317 of 
the Civil Procedure Code of 1882 must be strictly 
construed, and, does not include his successor-in-title 
The plaintiff was the owner of the property in suit’ 
and he purchased it in the name of defendant No 1 
in execution of a decree against himself obtained 
by defendant No. 3. The defendant No. I sold the 


J • S. 9 — Honours xn temple 

M attached 
to office —Legality. 

Per Srtd«.sua Aiynr, /.—Section 9 of the '"’ivil Pro- 

jurisdiction to try 
thiV n f ^ nature and tho explanation shows 
(and rT " “I ceremonies 

in-before attach- 
mg mere honours to a temple office 

honours are shown to persons only as 

le"a!Iv deity they cannot be 

teTnnl« anybody as receivable by him in a 

ElIAVat r SaDAGOPA ChARIAR SWAMIOAn V. 

0“^ M.' 
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Civil Procedure Code—cisos) — contd. 
-^-s. 9, Sch. II, s. 20 

Ennbltiig Court to outortoin fipplicotion i/i respect 
oj subject-matter partly lying within jurisdi''lion— 
Not controlled by section 9 of the Codc—PoUry of law 
telating to awards — .4it?.TnZ providing for di'itrthufion 
-V of pension in a particular way—Pensions Act (N.XIII 
' o/I87i;. 

Section 1^0 of the second Schedule of the C >d'j of 
Civil Procedure, 1908, was devised for the purpose of 
enabling any Court liaviu" jurisdictioji ^vhe^e tho 
subject-matter of tlie award lies within more than 
one jurisdiction, to direct that the award be liled. 

The section does not su«'<rest any disability of the 
kind that arises on a consideration of section 9 of tho 
Code. 

Provided that there is something to arbitrate on, 
that there is a reference and an award, tlian tlie 
policy of the law is that that award should be tjivon 
effect to without minute inquiry by tlie Court. 

A decree in accordance with an awar«l proviilin;^ 
for the distribution in a certain manner of a pension 
when received from Government iloes not contravene 
tho provisions of tho Pensions Act. lUtJiiAVKXpKA 
Ayvaji Desai V. Gl'Ucrao Hauhave.vdra Desai. 1") 
Bom. L. R. 3G2; 37 B. 412 882 

- — - • S* I I — Res judicata — 

First suit to recover property on allegation of 
mortgage—Suit dismissed—Second suit to recover 
property on allegation of mortgage 558 

-—--s. 11,0. II, r. 2- 

Mortgage —Redemption kui7 dismissed as premature 
—Subsequent suit for redemption not barred—First 
suit for declaration and account — Fixing time for 
payment—Power of Appellate Court. 

Plaintiff, who was in possession of tho property 
mortgage<l by him to the defendant, sueil for a dec¬ 
laration that tho mortgage had been satisfied and for 
recovery of a certain sum of money which liad been 
overpaid to tlie mortgagee. Tho suit was dismissed 
as premature on the ground that the mortgage-debt 
had not been satisfied. 

Subsequently plaintiff sued for redemption: 

Held, (.1) that treating tho first suit as a redemption 
suit, tho second suit was not barre*l by tlie operation 
oi res judicata', 

( 2 ) that tho first suit was more than a more suit for 
account and di<l not bar the second suit by Order If, 
rule 2, of tho Code of Civil Procedure. 

An Appellate Court when uiaking its own decree is 
at liberty to fix a fresh date for redemption with 
reference to tho date of its own decree. 

Obiter dictum .—Though a redemption decree does 
not extinguish tho equity of reiiomption until an order 
for sale is made on an application by tho mortgagee, 
tho remedy of tho mortgagor to bring a second suit 
may be barred bv res judicata. Bikho.mal i>. Rajaf.- 

MAL, C S. L. R. I'lO 393 

— ,■ - s. I \ —Limitation, deci¬ 

sion on the issue of —Question of law—Mixed question 
of law and /act—Res judicata. 

Whore in a redemption suit the is.suo of limitation 
was decided in favour of tho plaintiff but on a subse¬ 
quent date tho luit was dismissed under Order IX, 
rule 2 ; 

Held, on tho institution of a fresh redemption suit 
1 >^ tho plaintiff^ that tho decision on the question of 
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Civil Procedure Code—(lOOS)—contd. 

limitation in the Rr.st suit operated as res judicata in¬ 
asmuch as tlie issue involvo<l not ineretv a question 
of law but a mixed question of law and fact. Jhanda 
f. Bann.A, 90 P. W. R. 191.3; loG P. L. R. 1913 399 

;-S. I I — Res judicata— 

Question oj laio -‘Defendant held not to be a tenant. 

.1. sued /?. for ejectment on tho ground that B. 
was his non-occupancy tenant. B. pleaded that ho was 
not a tenant but a mortgagoo of .1. 

Tlio suit was dismi.ssed on the ground that B. was 
not a tenant of . 1 . but his mortgagee. 

The ilocnl of mortgage w.is an nnrogistered docu¬ 
ment ainl was on that account inadnii.ssiblo in evi- 
deii?o. In a subsequent suit, by .1. for ejectment: 

Held, tliat the decision in the first suit operated as 
res judicata on the question that. B. was nof. A.’s ten¬ 
ant. 

Obiter dtetum. — A decision in a previou.s suit on a 
question of l.aw, even if erroneous, would operate as 
res judicata in a subsequent suit. bATORE c. BiNnaA- 
iiAN* 244 

- S. I I — Res judicata— 

Rent suit — Dcfendnnt pleading rent-free title —Title 
not found—Subsequent suit on same title for dijferent 
land, whether barred by res judiwita. 

In a suit for rent, the defendant sot up a rent-free 
title. Issue was joined upon that plea and tho Court 
found against him. Ho subsequently brought a title 
suit against tho then plaintiff, relating not to precise¬ 
ly the same land but involving precisely tho sanio 
question of title: 

Held, that tho subsequent suit was barreil by res 
judicata. Rahimi’NNK'-sa Kiiatux r. Karam Ar,i 

Kuan 632 

— — - S. I I —Res judicata— 

Two a}>peals raising same question of title—One 
appeal abating —Other appeal barred. 

A. instituted two suits, one against B ami the other 
against B. and C. on tho same day. Both tho suits 
involved tho same questions of title and wore dis¬ 
posed of by one and tho same jmlgtncMit: seiiarate ileo- 
ree.s wore passed in the two suits ullo'ving .l.’a claims. 
Appeals were iireferred against both tho decrees. 

From tho decree in which there were two defend¬ 
ants, only C. appealed; from tho other decree B. 
proferreil an appeal. Beforo tho appeal by B. was 
iieard, C. died and the appeal preferred by him abafed 
and tho decision of the Court in tliat caso becanio final: 

Held, that tho decision in tho case against B. and 
C- operated as res judicata for the purpose of tho case 
ag.ainst B. alone and that tho apfieal of B. was, conao- 
qaontly, barred. Anant Das v. HnAiniiAN Paroas, ll 

A. L. J. 214; 35 A. 187 76 

- s. 24 —Suit remanded to 

be tried again by the first Court — I'oiccr of District 
Judge to transfer it to his own file. 

Whore an Appellate Court remands a suit foi- fi'csh 
decision on the merits by tho Com t whieh first decided 
it, tho District Judge is competent, under section 24 
of the Code of Civil Procedure, 190H, to transfer tho 
suit to his own file and decide it. Baza Hussain n. 
Shio-sahai, 9 N. L. R. 40 552 

------ s. 35, Sch. II, 

fiSiVSit \3 —Costs of arbitration —Court competent 
to order costs—Fees of arbitrator- 
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Civil Procedure Code-(i908)-contd. 

Whero there is no sulHcient provision in the 
a\^■D^d tnado in arbitration proceedinjrs in a suit, 
or if the award has not been made, the Court has 
power to a^va^d the costs of the arliitiation as costs 
of a proceedin'? incident to the suit under section 35 
of tiio Codo of Civil Procoduio, 

The power of Court to award the arbitrator’s 
fees as cost.s is not limited to cases when an award 
has been made. 

N’o appeal will lie merelv as to costs unless there 
has been violation of an established principle- 

Gl'rdi.vomat. W.^iiHTMAr,. G S L. R. 220 61 1 


S. 47 


904 


^ - Si ^"7 —Esecutioii of de^ 

cree—Salc of judgment-debtor's 2 )ropcrfy—Objection 
by judgment-debtor— Separate suit not alloived^ 

Hindu widow -Right of residence against creditors of 
husband. 

The objection of two Hindu widows to the sale of 
certain house property without reservin'? rooms for 
their residence havin'? been disallowed, they hied a 
declaratory suit to establish their right, oiie of the 
widows was a part}’ to the decree in execution of 
which the houses were sought to be sold: 

Held, that the plaintiff who was a party to the 
decree, w&s not competent to file the suit, for section 
47 of the Civil Procedure Code lays down that the 
execution Conrt only is competent to dotermino the 
claim. Mathra Singh v. ilusammat Kushal Devi 
134 P. L. R. 1913 02 l’ 


-- —-S. 47 — Porht ion suit — 

Compromise-decree—Ej-ecufion -Objection’thatdecree- 

holder realised certain debts due to judgment-debtor 

— Distinct cause of nction—Separate suit. 

In a partition suit, a compromise-decree was pi^ssed 
whereby certain debts due to the family were allotted 
to the decree-holder, and certain other debts were 
allotted to the judgment-debtor. Resides, the judf-' 
ment-dobtor had to pay a certain fixed sum of money 
to the decree-holder whicli ho did not do conse^ 
quently, an application was made to execute the* 
decree. The judgment-debtor objected that the 
deoree-holder’s application should be rejected inas 

much as he had realised certain debts which had been 
allotted to him: 

Held, (1) that the plea could not be raised m 
execution procoodiug as it did not fall within th« 
scope of section 47 of the Civil Procedure Code and 
that the judgment-debtor could recover the monev 

so wrongfully realised by the decree-holder hv I 
separate suit; ^ 

(2) that the objection could not be treated as a 
plamt. Mohanlal v . Jagannath, U A. L. J. 282; 35 


—Question relating to 

defendants-Appeal-Test. ^ 

In the execution of a mortgage decree an order 

passed as between co-defendants that a certL 
of property should be brought to sale first falU^-^ 

the purview of section 47. Civil Proee'^Co^^^^ 

IS, consequently, appealable. ^ 

The expression “between the parties to the suit” 
means parties opp<,sed to one another and not neoes 

"spLX •iefeudant in a suit 
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Civil Procedure Code -Cioos)—contd. 

In deciding whether an appeal is competent, the 
substance of the order should be looked at; the 
provision of law quoted b}’ the Court passing the 
order is not decisive. Samalapal^i Mangayta v. 
Samalapalli SRiRA.Mur,u, 13 M. h. T. 347; 24 M. L. J. 
477; (1913) M. W. X. 382 448 

-s. 48 391,899 


■-- Si 53— in partition 

suit against father—Liability of son—Assets in the 
hands of the son. 

4 

In a partition suit, costs were awarded against one 
A. After the decree, A. died. The docroo-holder 
proceeded to execute the decree for costs and attach¬ 
ed the share which had fallen to A. at the partition 
but which after his death had passed into the hands 
of his sous: 

Held, that the sons were liable for the costs and 
the property in their hands was liable to attachment 
under section 53 of the Civil Procedure Code. 
Krishn'a Rao y. Dankar Rao 


S. 55(3), (4) 981 


S. 60 


591 


--S. 60 —Insurance policy 

— Wife named as beneficiaru—Attachment in eJiecu- 
tion of decree against assured's assets—Transfer of 
Property Act (IV of 18821, s. 130 —Trusts ^Icf (II of 
1882^, s. 5. 

A. had effected a policy of insurance upon his own 
lifo for the benefit of his wife. The Insurance Com¬ 
pany had promised, on proof of the death of the as- 
sured, to pay the policy monies to the trustee or 
trustees who might be appointed by the assured by 
separate writing and in default to the beneficiary, hi* 
widow. A. died without appointing any trustee or 
making an assignment of the policy in writing. His 
creditors sought to attach the policy in execution of 
their decrees against A.’s estate: 

Held, (1) that the policy, on A.’s death, formed part 
of his estate, the right of action against the company 
being in his executors or other representatives un¬ 
trammelled by any trnst in favour of his wife; 

(2j that A. could divest himself of his beneficial 
interest under the policy only by assignment in 
writing as provided by section 130 of the Transfer of 
Property Act, or by signed declaration of trust ns 
provided by section 5 of the Trnsts Act. Shankar 
V isuvANATH Wagu V. Umabai Sadashiv Wagle 15 
Bosi. L. R. 320 


- S« 60 (C) —Agriculturist 

— Proof—Attachment of house oj agriculturist. 

Where a person, who is both a zemindar and a 
cultivator, wants to have his house exempted from 
attachment on the ground that it is a house of an agri¬ 
culturist, he must prove that the main source of hia 
income is from cultivation and that he is an agricul¬ 
turist in the strict sense of the term. Jamna Prosad 
I’. RaghunatH Prosad, 11 A. L. J. 437; 35 A. 307 

125 

- -— - S. G7—Hot re-enacting 

second paragraph of section 327 oJ the old Code, effect 
®/ Rule made under the paragraph inoperatice— 
Sanction of Commissioner of Division to sale of an 
agricultural land in execution unnecessary. 
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From the date on which the new Code of Civil 
Procedore of 190S, came into force, tlie sanction of 
the Commissioner of a Division is no lonpjer required 
as a condition precedent to the sale of agricultural 
land in execution of a decree for money. Kisiiore 
Chand y. IsHAR Singh, 167 P. L. R. 1913; 123 I*. W. 
R. 1913 479 


-s. 73, O. XXI, rr. 

89, 92 —Sale in execution—Setting aside —De* 
posit within thirty days —Notice xohen to be seri’t’d 
— ^‘Decree-holder”, meaning of—Rateiblc distribution, 
application for—sjwcijied in t><ile proclaina- 
tion. 

Although the deposit rcujuired by rule 89, Order XXI, 
Civil Procedure Code, 190S, must bo matlo within 30 
days from the date of sale, it is not necessary that the 
notice required to be given under rule 92 should bo 
given within 30 days of the date of sale. Once notice 
has been given to all parties of an application under 
rule 89, tlio Court has full authority to set aside the 
sale. 

The word “decree-holder” in rule 89 means that 
person alone for the satisfaction of whoso decree the 
sale has been ordered, an<l does not inchnle other 
persons who would have a right to claim rateable dis¬ 
tribution out of the sale-proceeds under section 73 of 
the Code. 

Rule 89, clause (2), provides for a deposit for pay¬ 
ment to the decree-holder of the amount specitiod in 
the proclamation of sale as tliat for tho recovery of 
which the sale was ordered. Ganksh Bab Naik v. 
ViTHAL Vaman Mahalya, 15 Bom. L. U. 244; 37 B. 

387 47 5 

-S. 80 565 


__ 80- Suit for injunction 

against Secretary of State for India in Council^ 
Notice necessary. 

In default of notice nndor section 80, Civil Proce¬ 
dure Code, 190S, a suit for injunction will not ho 
against tho Becrotary of State, and tho plaint must 
bo rejected. Sabuo v. Secretary or State, 6 S. L R. 

361 


__ 80 —Suit for injuuc- 

tion—Cause of action already arisen—Courts in India 
not to invoke equitable jxirisdiction of Chancery Court 
to override Indion atatute^. 

Section 80 of tho Code of Civil Procedure, 1908, 
applies to a suit for an injunction where the cause of 
action for the injunction is an act dotriinoiital to the 
plaintiff's interests and already done by the public 

officer. , 

Courts in India cannot invoke tho equitable juris¬ 
diction of tho Court of Chancery to override tho law 
as enacted in tho Act of tho Indian Legislature. 
Abdol Wahid v. Manager, Encdmbered Kstatk^b 

S. L. R. 250 

_s. 89, O. XXIII, r.3- 

Submission and award, whether can be recorded as an 
adjustment or compromise^Pending suit-^R^crence 
to arbitration without the interventiojk of the Court — 
Power of Court to inquire whether the aboard is 

proper. i-i*- 

Where a suit is referred by parties to arbitration 

and an award is made, the submission and tho award 


may be recorded as an agreement, adjusting or com¬ 
promising the suit, and a decree passed in terms of 
such award. 

The addition of tho words “whore it is proved to 
the satisfaction of the Court” in Order XXIII, rule 3, 
give tho Court power to inquire into a disputed com¬ 
promise and to record it, if satisSed that it was pro¬ 
perly an ive<l at. 

The provisions of tho secoiul Schedule to the Civil 
Procedure Code do not contemplato a reference to 
arbitration by tho parties to a pending suit without 
the intervention of the Court. But tho words “any 
other law for tho time being in force” in section 89, 
of the Code ap[)ly to Order XXIII, rule 3, and, there¬ 
fore, where an awar(l, made on reference to arbitra¬ 
tion in a pending suit without the intervention of tho 
Court, is disputoil by a party, the Court should inquire 
whether tho awar<l, which is alleged to bo an adjust¬ 
ment or compromise, was justly, legally and properly 
arrived at. IIarakiibai r, Jamnabai, 15 Bo.m. L. R. 
340 786 

-S. 92 —Suit to remove a 

trustee —Suit to enforco privato rights 740 

- -- S. 92 — Suit by a Hindu 

on behalf of Hindu community to recover Thakur- 
dwara property from a fresixjsser — Permission of 
Legal Ileinembrancer unnecessary. 

Any member of tho Hindu coiuiuuuity can institute 
a suit oil behalf of that community, with tho permis¬ 
sion of tho Court, to eject a trespasser from a pro¬ 
perty belonging to a Thakurdwara in a village. 

Tho permission of tho Legal Kemombrancor for 
such a suit/ is not uocessury. Tika Ram v. Hatan Lal 

973 

---- S. 92 ( I ) 13 applicable to 

694 

-s. 96, O. XLI,r. I- 

Dccree—Suit for damages^Sei-off claimed—Suit de¬ 
cided to be barred—No decree-~—No appeal — Prelimi- 
tuiry decree enumerated. 

Tho plaintiff sued for damages for broach of con- 
tr.act. Tho defendant claimed a set-off. 

Tho lower Court decided on a preliminary issue 
that tho plaintiff’s claim was barred by limitation : 
Held, on appeal by tho plaintiff, 

(») that tho suit was one embracing both tho claim 
and the set-off, and hence tho decision of 
tho pluiutin's claim was not a dooision of 
tho suit and, thoroforo, no dooreo could bo 
passed : 

(ii) that, no appeal lay uudor section 96 of tho 
Civil Procedure Codo (Act V of 1908) and 
it was also incompotoufc for want of com- 
plianco with the provisious of Order XLI, 
rule 1. 

Proliininary decrees are passed when after the 
decision of the suit, tho Court has to stay its hand in 
order to work out tho consequences ou which the 
complete disposal of the suit depends. They are 
enumerated in Order XX, rules 12 to 16 and 18, and 
in Order XXXIV, rules 2 to 5, and 7 and8. Udiuram 
V. Secretary op State. 6 S. L. R. 237 922 

_____S. 97 —Preliminary iss 

_ Pinding but no decree drawn wp—Itighl of appeal 

against the finding not barred by section 97— Waiver. 
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A preliminary issue was raised in the first Court 
ana a fiiulinj; was lecorded thereupon, lint no decree 
was drawn up in accordance with that hndinf'. In 
appeal from the decree in the suit, the findinj? was 
appealed against, an issue was framed by the AppeU 
late Court, and it was decided against the plaintiff: 

Held, that the Court of first appeal was empoweied 
to hear ana decMe the preliniiuarv issue. 

Whore there is only a preliminary finding and no 
decree is drawn up m accordance with that tindino- 
there is no preliminary decree, and there is con- 

sequently no possibility of such an appeal as is con¬ 
templated by sccHan 97 of the Civil Procedure Code. 

Waiver is primarily, and in most cases very large- 

ly, an inference to bo drawn from facts, though^in 
cortain classes of cases, this inference has come to be 
looked on as an inference of law. Sakharam r. Sada- 
SfriVK Baishet Lodha, l.o Bom. L. U. 382 894 

„-7 ., ^9—irnfte/i statement 

~Sef.oxr~]\hethsr Court-fee to he paid on xeritten, 
^tafement according to value of set-off claimed-Ap. 
Vdlatetou.rt-Lrrornot affecting merit or jurisdic- 
Uon- -Interference h>j Appellate Cent, ground oj. 

In a case, the defendant claimed a set off in hia 
written statement but dill not pav any ^ourt feefor 
the amo!.„t of the sot-olV. The Court uceepte,! the 
written statement and allowed the set-off. Tlie iilaint 
Iff, in a cross-appeal before the lower ApnellatJ 
Comt took- an objection, which was disallowed to 
the effect that tlie defendant was bound to pay Court- 
foes tor the amount of the set off; 

that the error, if error’there was. did not 
affect the merits of the case or the jurisdiction of the 
Court, and so afforded no ground for leversal sub- 
stantial variation or remand, under section 99 of tfm 
P 7 Aziz e. iUzAK Am, 17 

O# Ju« J. uUO Q I g p 

1 i. I ^00—0r(j6r dismisQ^ 

ing appeal as tiino-barred 931 

S, 102 — Suit for partici. 


pntxonui income of religious endoxvment-Pro^l^l i 
Sjmll Ca,.se Courts ActflX oJ WS7), Sch. //, Ar^lt 
• ninll Cause suit—Second appeal 

A suit for participation in the income of an endotv 
inent, even if it is a part of the reL-ular income T. . 
exo udccl from the coe„i.ance of a-Sinlirc:, Co Ir 

of_^^tho suit is Rs. 100 oid,..'^ 

--s. 109 (c) 

S. 115 197,237, 


—Application to set aside—Rejection 
as ti,ne.larred ly first CourtHordlr ITaTfr 

appeal-Point of law-Question of jurisdiction 

The fact that a District Judge has taken 

erroneons view of the law does not amount to 

exercise of a jurisdiction not vested in m . 
or the exercise of jurisdiction illegally w V 
material irregular U*. Pfarv Tir n 
Chandra Ghosh “ ‘^hosh c. An.l 

--- 11= ^94 

Where appeal lies. * * ^ — Hevision — 

«-0A 

/ 3o 


rr IR 1-7 e “7~ *53,0, VI, 

> r , ID, I / — for declaration to he converted 

into one for possession - Court incompetent to convert 

-Amendment of plaint-Revision of order lolthout 
jurisaictton. 

A plaint may be returned for amendment only if a 
party applies for it. It is not open to the Coit of 
>ts own accord to direct a plaint to bo returned for 

amendment or to convert a suit for declaration into 

one tor possession. 

When an order directing a plaint to bo returned 
for amendment IS without jurisdiction, it is open to 

revision by the High Court. Ve.n-kattachem,a Chetti 
u^Naraya.na Aiyar, 24 M. L. J. 455; (1913) M. W._N. 

— S. 141 


O. XLIII, r. I (o— Suit dismissed in default 
-Applieat.onfor restoration also dismissed in de. 
fault of both parties- Application to set aside the 
Older 01 dismissal of application for restoration reject- 
e<l—yo appeal lies. 

A suit was dismissed for default, both parties boine 
absent and the application for restoration of tho suit 

was also dismissed for default of both pirties. An 

application for setting aside tho order of dismissal of 
the application for restoration was rejected- 
^_Held, that no appeal lay from the order of rejeo- 

Section 141, Civil Procedure Code, (Act V of 19U8) 

relates to procedure only; it cannot confer a right 

of appeal, which is a matter of substance, and not of 
procedure. 

Clause (c) in rule 1 of Order XLIII does not give a 

right of appeal meases of dismissal for default of 
both parties. Iaridbi u. Moiiam.mad Ami.v, 9N. L R 

_ _ 97 

/iv , r ,7 ”1^ “ ^ 49 —Z<i/nRa/ioa Act 

(IX 0 / 1908;, s. o-Lixnitation—Appeal—Court-fee 

Jiled after expiry of period of limitation. ^ 

*1 '!;®S^etion allowed to Courts by section 149 of 
the Civil Procedure Code for permitting a deficiency 
m Court-fees to be made up at any time in the 
course of an appeal cannot be exercised in favour of 

an appellant unless he shows reasonable diligence in 
the proseoution of his appeal ® * 

a Court-fee of Rs. 2o was paid. The appellant should 
have paid Rs, 62o which he had paid on his plaint 
The^deficiency was not made up till 26th October 

hvTfm-’ appeal must be dismissed as barred 


J ^ ion of de¬ 
refund. f ^^tjtsidc-Poxoer of Court to irder 

refund of money paid b,j auction-purchaser-Subee- 

setlsfde of decree au auction sale is 

seJtio^ isl ““POtont under 

eccion lol. Civil Procedure Code, 1908, to direct the 

paM T him 

ug tho v,ourt by the auction-purchaser; th 
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Court would not be deburred from doin'? so simply 
because the decreo*holder set up a subsequent agree¬ 
ment between himself ami the auction-purchaser 
which the latter re|)udiate<l. Bauu v. Slkh 

Deo SiNGEi, 105 P. W. R. 1913; 172 l\ L. R. 1913 

439 

- 7 —-— 151,0. IX, r. 9 

— Plaintiff dying during jiendenry of suit— Suit dis¬ 
missed default'-Inapplicability oj the provisions 
—Inherent power of C7or<j-f. 

Tho rules or orders of the Code of Civil Procedure, 
1908, dealing with tho case of the non-appearance 
of a Suitor do not apply to tho situation wliich arises 
when a suitor is deail. Deiu Bakiish Sinch v. IIariu 
Shah, 17 <■’. W. X. 829; 11 A. L. ,1. 025: 18 C. I . J. 9; 
15 Bom. L. R. 6-10; M M. L. T. 33; (1913) M. \V. X. 
566; 25 M. L. J. 1-18 526 P. C. 

-s. 152 347 

-S. 153 672 

---s. 154, Sch. II, 

PSrS. 16 - Invalid nivard—Decree in accordance 
with aivard—Finality —Appeal—Right of appeal — 
Not a mere matter of procedure — Alteration dues not 
affect right—Interpretation oJ statutes -Fxpress pro- 
vision regarding right oJ appeal under old law. 

Under tho Code of Civil Procedure, 1908, in a 
case falling under paragraph 16 of Schedule 11 
of tho Code, the Court giving ju'lgment in accor<lauco 
with an invalid award must bo taken to have deciiled 
that tho invalid award is valid, tho Court liaving 

jurisdiction to decide whether or not it has juris¬ 
diction, and that decision is final. 

Under tho general law a right of afipcal is more 
than a matter of procedure, and an alteration in tho 
law of procedure wouUl not rotroact upon it. 

Section 154 of tho Code of Civil Procedure, however, 
supersedes the general law by expressly providing 
that ‘nothing in this Code shall affect any present 
right of appeal which shall have accrued to any party 
at its cominoncoment.’ 

A reference to arbitration was made under section 
606 of Act XIV of 1882. An award was made ami a 
decree passed in acconlaoco therewith after Act V of 
1908 had come in force: 

lieldy that tho question of the right of appeal must 
bo determined by Act V of 1908 and not by Act XlV 
of 1882. 

Per Pratt, J. C. —A decree jiassod in terms of an 
award under tho old Civil Procedure Code wouhl bo 
appealable, if tho award is voiil initio. Alim v. 

Moledino, 6 S. L. R. 168 348 

-Sch. 1,0. I, r. 9 

963 

___O. 2, r. 2 393 

-O. 2, rr. 2, 4 (O- 

hlortgage without possession —Share of produce to be 
paid as interest—On default to pay interest possession 
to he taken — Default—Suit for produce without asking 
for possession—Subsequent suit for possession barred 
—Rule 4 fej, object of insertion—Novation of con¬ 
tract—Burden of proof—Here promise by creditor not 
to sue, effect of—Jurisdiction of Civil or Revenue 
Court. 


Civil Procedure Code— (loos)—contd. 

I’laintill-mortgagce sued for possession of ceitaiii 
laud moi tgagc“d to him and for recovery of a certain 
sum on account of produce. The mortgage was with¬ 
out possession ami a share of tlio produce u as agreed 
to be paid as interest to tho mortgagee. The only 
lemedy for non-p;iymont specifically provided was 
the assum|)tion of ])ossession by tho mortgagee on 
default. Default had been made and plaintiff had 
brought suits for recovety of produce before without 
claiming possession: 

Held, (1) that the suit was cognizatle by a Civil 
Court; 

(2) that the terms of a mortgage-deed drawn up 
hy an uriskilleil tliaftsuian must not bo construed too 
strictly; 

(3) that tho right to sue for recovery of jiroduco 
w:is inherent in the mortgagee and followed upon 
the obligation of tho mortgagor to pay pro<luco; 

(-4' that the present edaim was barred under Order 
II, rule 2, Civil Procedure Code. 

The new clause (c) to rule 4 in Order II, Civil Pro¬ 
cedure Code, has been inserted in order to avoid tho 
possibility of mistake and to make it perfectly clear 
that there is notliiug irregular in seeking to lecover 
in one suit immiweable ami moveable property if the 
cause of action is the same in both. 

The party who relu*s 011 a new contract in substi¬ 
tution for ail old one must prove that it was supported 
bv consi'leration. 

A mere Diouiise by a creditor made at tho rcupiest 
of his di'htor to forbear from suing him is regardeil 
as a Voluntary jiromiso ami is, tlierefoia^ of no effect. 
CniiABiL Das r. Massl', 243 P. L. R. 1913; 145 P. \V. 
R 1913 981 

--Sch, 1, O. 2, r. 4(c) 

381 

--O. 5, r. 20 (2), O. 

9, 4*. 13—Ms effectual', meaning of — Limitation 

jor setting aside decree — Defendant can shotu for pur¬ 
poses of limitation that he was not duly served—Time 

jroin which limitation begins to run. 

Tlie words ‘as effectual’ in clause (2), of rule 20, of 
Order V, Civil Proceiluro Code, Act V of 1908, mean 
‘as edectual for tho purpose of enabling tho Court 
to proceed witli tho suit.’ Where tho question of 
limitation comes in, if the defendant can show that tho 
circum.staiices in whicli substituted service, having 
tho effect of personal service, could bo legally made 
<lid not exist, time begins to run from tho date ho 
had knowledge of tlio decree. Uauibullaii e. 
Kara.n’ju, 9 X. L. K. 35 425 

_____O. 6 , rr. 16, 17 

672 

-O. 6 , r. 17 928 

_O. 6 , r. 17 — Amend* 

ment of plaint. 

The ainen<lment of a plaint may bo allowed to avoid 
multiplicity of actions. Mumtaz Ali v. Kasim Ali, 

11 A. L. J. ‘423 250 

_O. 6 , r. 18 472 

-O. 7, r. 10 427 

-O. 7, r. I I 472 

--O. 8 , r. 10 95 
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Civil Procedure Code-(i908)-contd. Civil Procedure Code-(i908)-contd. 


Sch. 1,0.9, r,4 97 
O. 9, r, 9 


■ O. 9, f. Q—Non-appear¬ 
ance oj plaintiff ~ Dismissal of Suit-Sufficient cau^e 
for non-appearance—Karpardvaz missed train, iche- 

ther SK//fcient cause. 

Ihe failure to be in time to catch a train, in order 
to attend a case, is not a sufficient cause within Order 
IX, rule 9, of the Civil Procedure Code. Kali Prosad 
TeWARY V. pRAYAG RaJ 234 


O. 9, r. 13 
O. 9, r. 13, 


applicable to execution proceedings 

o. 9, r. 14-Ex 


425 

whether 


parte 


decree, setting aside ff—Notice to opposite party im- 

peratxce. 

Order IX, rule 14. is imperative and no ex parte 
decree against the defendant can be set aside unless 
notice has been served on the plaintiff. 

Oral notice givtm to the Pleader, who appeared in 
execution proceedings in connection with the same 
decree but who was different from tho Pleader who 
appeared in the case, was considered not sufficient. 

Yerrakantla SuuBiAH r. Delavar Khan 13 M J. T 

344; (1913) M. W. N. 340; 24 M. U J. 4H2 24 l‘ 

-o. 17, r, 3, O. 7, 

1 1, 0» 6, • 18 —Plaintiff not complying 

with order to file agreement to arbitrate under sec¬ 
tion 20 of the second Schedule—Suit not to be dis¬ 
missed. 

A plaint was rejected on the ground that the plaint- 
iff had no right to bring a suit without filing an 
agreement to arbitrate under clause 20 of the second 
Schedule of the Civil Procedure Code: 

Held, that neither Order XVII, rule 3, nor Order 
VII, rule 11. nor Order VI, rule 18, of the Code of 
Civil Procedure applied. 

Order XVIJ, rule 3, applies only to cases where 
time has been granted to a party on bis own applica- 
tion to do anything which falls within the purview of 
the rule. 

Under Order VI, rule 18, the Court has no power to 
reject the plaint or to dismiss the suit, hut must pro¬ 
ceed to try the suit on the original plaint. Mcrli 
Dhar-Kanshi Ram v. Narain Das, 107 P W U 191.3- 
169 P. L. R. 1913 472 


O. 20, r■ 2 —fudgment 
written after the Judge ceased to be the Judge-Pro¬ 
nouncement of judgment by successor, validity of. 

A Judge may pronounce a judgment written hut 
not pronounced by his predecessor. A judgment so 
pronounced is not vitiated by the mere fact that it 
was written after the Judge writing it had ceased 
to have jurisdiction in that particular locality. 
Basant Bieiari u. Secretary of State, 11 A. L. J* 
411 

-O. 20, rr. 3, 14 

347 

, , " „ “7- ' 0«2l,r. 2 —Execution 

ol decree—Saiisjaction of decree certified by manaaer 

of joint Hindu family—Whether binding on other 

members of family—Hindu Law—Poiver of manager 


The managing member of a joint Hindu family can 
have satisfaction of a decree certified so as to bind the 
other members of the joint family. Achuaibab Sinoh 
V. Ram Sarup Sahu, 11 A. L. J. 463 645 

-Sch. I, O. 21, r. 50 


O. 21, r. 16 —Indi 


, - . — ..ri- 

siblc decree for dower and costs—Separate execution, 
—Transfer of poi-tion of decree — Execution. 

A decree for recovery of a dower debt and the costs 
incurred in the suit, made against the heirs of tho 
husband of tho plaintiff, is one and indivisible: the 
bare fact that a portion of tho sum decreed is made 
recoverable only from tho assets of the deceased does 
not make the decree one wliicli can bo divided into two 
separate decrees thereby enabling tho docree-holdor 
to execute separately. 

Rule 16 of Order XXf lays down distinctly that 
iu cases of transfer tlie decree can bo executed 
in the same manner and subject to the same condi- 
tion as if tho application were made bv such decree- 
holder. 

Therefore, tho transferee of a portion of an indivisi- 
hie decree is not entitled to take out execution for the 
portion transferred to hiin. Ram Chander Naik 
Kalia r. Abdl-l Hakim, 11 A. L. J. 249; 35 A. 204 

304 

-O. 21, r. 66 448 

-0.21, rr. 89, 92 

« 475 

.. Oi 100 not ap^ 

phcable to cases where execution transferred to Collec- 

ioi —Wrongful dispossession by Collector—Court can¬ 
not interfere. 

(/rder XXI, rule 100, of tho Civil Procedure Code 
has no application to a case whore the execution of 
decree has been transferred to the Collector. If a 
person is wrongly ousted or dispossessed under tho 
Collectoraorder, he may apply to the Collector and 
not to the Court, complaining of such ouster or dis- 
possession. Ragho Chandrarao Kadam v. Hanmati 
Chandrarao Kadam, 1.") Bom, L. R. 389 903 

f J f r. ^ ’Alterna¬ 

tive defence-Poicer of legal representative. 

^ puts forward an alter- 
representative may, on his 
de^th, rely un the alternative defence set up by 

In doing so, the legal representative would not be 

inconsistent with that set up by tho 

Ipfrni ‘^appropriate to his character as his 

legaUepresentative. Balmckund Kescsdas u. Bhao- 

401 


WANDAS Kesubdas, 15 BoM. L. R 2^^ 

-o. 23, r. 3 

O. 26, r. 4 
O. 29 


786 


_, O. 32, r. 7—Arbitration 

Leav ’ nf hehalf o) minor—A uxird— 

Leave of Court not obtained-Minor not bound. 

and urbUration is itself an agreement 

provi 3 ’ion«i nf subject to the 

Code, 1908 -XXXII, rule 7, Civil Procedure 
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A suifc for partition was tiled on bolialf of a minor 
by his next friend, a lady, wlio gav^e a itukUfarp-ttra 
n general terms to a male relation. The ilukhtnrpatra 
did not refer expressly to submission to arbitration. 
Sabsequentl 3 ’, the Miikhtar without bringing to the 
notice of the Court that he was consenting to a refer¬ 
ence on behalf of the minor, agreed to a reference to 
arbitration. 

All award was made on this reference. Meanwhile, 
the plaintiff attained majorit)' and declined to be 
bound by the award: 

Held, that the plaintiff was entitle*! to have the 
award set aside. At.m.\ram Vekoba Vani v. Ilinr.A 
Ganpat Vani, 15 13om. L. 1?. 223 424 

■— - Sch. I, 0.34, rr.7, 

8, applicability of—Punjab Alienation of Land .-let 
(XIII of 190'>J, .<. 10 {l) — iIortgnge Interest — 
Heavy rate—No undue injhience or fraud proved, 
mortgagor bou}id to perform his contract — Form of 
decree—Redemption decree not executed does not bar 
fresh suit—Court Fees .-let (VII of 1870^, s. 12 (2)— 
Court-fees to be jxiid on memorondnm oj appeal — 
Duty of Chief Court to order deficiency to be moilegood 
In lb94 plaintiff mortgageil his lainl for Ks. HO. 
The interest to be paid was at the rate of Ks. 25 per 
cent, compound interest. Notliing was paiil to the 
mortgagee up to the date of suit for redemption in¬ 
stituted by the mortgagor. According to the terms 
of the mortgage-deed the amount due frotn the 
mortgagor up to the <late of the decree of the first 
Court was Ks. 2,550. The decree ordered redemp¬ 
tion conditionally upon the paytnent of Us. 2,550 
within six months, and also declared that in default 
of such payment tlie property’ was to bo sold: 

Held, 

(0 that the Court did not pass a prohtiunary de¬ 
cree, and consequently rule 7 of Order- 
XXXIV of the Civil Procedure Code was not 
in terms applicable : 

(u) rule 8 (4) of the Order authorised tlio Court 

to pass a decree that the tnortgagod property 
bo sobl only when the dofeinlant (.the mort¬ 
gagee) moilo an application in tliat behalf: 

(nO that in view of the specific provisions of sec¬ 
tion 10 (1) of the Punjab Alienation of Land 
Act, IflOC', the Court had no power to direct 
the sale of land of the plaintiff who was a 

member of an agricultural tribe : 

(»y) that the decree should have been limited to 
granting plaintiff the right to redeem the 
mortgoge upon payment of the sum found 
to be due from him. This decree tliomort- 
ga^or could execute at any time within the 
period of limitation, and if he failed to exe¬ 
cute it, ho would have the right to sue aga-n 
for redemption so long as his right to re- 
deem remained alive: 

(v) that in the absence of evidence to prove that 

the mortgagor did not undor.-tand tlie terms 
of his contract, or that the mortgagee exor¬ 
cised undue intluonce over him or was guilty 
of fraud, he could not be relieved of the results 
of his bargain simply because that bargain 
was foolish on his part and had ontoiled hard 

(ui) that tho plaintiff, while appealing from the 
decree of the hrat Court, ahould have paid 


Court-fee upon tlie sum of Rs. 2,550 less the 
sum of Ks. SO which ho admitted to be due 
from liini; 

(I’ii) that under section 12 (2) of tho Court Feea 
Act, the t’hicf Court w.-is bound to require 
the plaintiff to make good the deticienc}''. 
Nihal Chanp r. Ohi lam iluiiA.MMAD, 2:t5 
P. L. U. 1913; 1 H) P. W. R. 1913 856 

-0.34, r. 8 856 

■ - - -O. 34, t*. lO —Mortgage 

decree— Cost oJ the Appellate Court, whether recover¬ 
able personiiHij from Judgment-debtor. 

In a mortgage suit, the mortgagee obtained a dec¬ 
ree for foreclosure, thieof tho defendants appeulo.l 
to the High Court which dismissed liis appeal and 
oriloreil as to costs; "The appellant aforesaid do pay 
;o the respondents present aforesaiil tho sum of 
Hs, 88-4 the amount of costs incurred by tlie latter in 
this Court:” 

Held, that the costs of tho High Court were award¬ 
ed against tho appellant personall}*. Amba Sahai v. 

Hhaouan UlN 729 


-O. 34, r. 10— J/ort. 

gage suit — Costs in appeal —Personal decree against 

the Judgment-debtor. 

In a mortgage suit tho [ilaintilTs obtained a decree 
for sale of tho inortg.igiul property. Tho defendant 
appealed. Tlie .appellate Court dismissed tho appeal 
aiul ordeicd that tho appell.int should jiay tho costs 
of the appeal to tho respondents: 

Held, that tho ilecreo as to costs in appeal was a 
personal decree against tho judginont-dobtor. Han.s 
Gobai. SiNon t'. lU'B Xarain Sinoii 384 


O. 39, r. I 553 

0.39, r. 7 219 

0.41 572 


O. 41, r. I 922 
O. 41, r. II 435 


--- 0.4l,rr. 25, 27— 

New case set up tn appeal—No fresh evidence to im¬ 
prove case permissible —New giiestion requiring evi¬ 
dence for solution not entertainable at the stage of 
nryument in the Jirst Court —Practice —Pleadings. 

Plaintiff's case in tho fir.st Court was that his ven¬ 
dors were co-owners with tho defendant. In the 
Appellate Court, however, ho tried to make out 
that tho defendant was constructive trustee for his 
(plaintiff’s) vendors: 

Held, that this now case ought not to have boon 
entertaiiieil even if an amontlment of tho plaiut had 
been applied for. 

Under Crder XLI. rule 25, remand can only be 
made when the lower Court has omitted to frame or 
trv any issue or to determine any question of face 
essential to the right decision of tho suit. 

Ever, under Order XLf, rule 27, tho Appolluto 
Court is not jtistiffed in giving the respondent an 
opportunity to Improve his case by calling fresh evi- 
denco except for some substantial cause. Tho rule 
refers primarily to cases whore on examining tho 
evidence as it stands some inherent laounaor defect 
becomes apparent. 
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Civil Procedure Code-(i9os)— contd. Civil Procedure Code— (1908)—conoid. 


An oriprinal Court is not justified in entertaining, 
at the stage of argument and after the close of th"o 
evidence, a new question, the solution of which is 
dependent unon evidence. Miibnmmnt Assat 
Dhamanmal, 6 S. L. R. 127 — 


- -Sch. I, O. 41, rr, 

. , Delegation of powers by Court to which the 

case is remanded—Illegal —Absence of objections to 
jurisdiction does not give jurisdiction—Rule 2S, u7ie. 
ther applicable to remand under rule 2.5. 

Order XLI, rule 25, Civil Procedure Code, does not 
give the Court, to which the caso is remanded any 
power to delegate its duties or make a further reinaiul 
to any other Court. 

Mere absence of objections does not give a Court 
jurisdiction which it does not possess. Lahore 
Bank, Ln. v. Lakhi Ram, 242 P. L. R. 191.3; 14+ P. 
W. ll. 1913 970 

-O. 41, r. 27 368 

--— O. 41, r, 28 970 

--O. 4 I, ri 33— Appellate 

Court deciding case upon point not taken by plaintiff 
in Court of first instance—Contending mortgagees^ 
I’riority - Registration .let ilU of 1S77J, .v. 4S— 
Power of Appellate Court to decide upon plea not 
taken in first Court —Where no evidence tn rebuttal 
necessary. 

In a suit between contending mortgagees, the Ap- 
pollute Court found against tlie plainciff’s plea as to 
the fraudulent nature of the defendant’s mortgage, but 
instead of dismissing the suit, made out a fre.sli case 
for tlie plaintilT, namely, that her registered tnort»-age 
took effect before tho defendant’s oral mortgage. On 
second appeal to the Chief Court: 

Held, (1) that, having regard to tho provisions of 
Order XLI, rule 33, Code of Civil Procedure, the 
lower Appellate Court was right in determining the 
respective legal rights of tho contemling mortgagees 
with reference to the Registration Act in spite of tho 
plaintiff’s defective pleading. 

(2) that the mortgaged property having been sold 
in pursuance of tho defendant’s oral mortgage without 
reference to the plaintiff’s mortgage, the sale should 
be annulled. 

An appellant is not allowed to raise in the Court of 
Appeal a plea which lie did not raise in the lower 
Court where the natuie of the plea is such that 
if raised originally tho respondent might have been 
able to rebut it. Maung Sein v. Ngwe Xu, 6 L. B R 
144; G Bur. L. T. 72 2 

-O. 4I,r. 33 251 


--O. 43, r. I (c) 97 

-O. 43, r. I (r) 553 

-;-O. 47 —RcWeic —Order 

summarily dismissing application for revision. 

A review of an order, summarily rejecting an appli. 
cation for revision of the judgment of the lower Court 
may be granted on the ground that the judgment, as 
it stands, is open to misconstruction, and that the 
points raised involve questions of great importance 
and of frequent occurrence, and that it is desirable to 
have the views of the Appellate Court declared 
Pokardas Jashiomal V. Forbes, Forbes, Campbell 
AND Co. Ld., 6 S. L. R. 127 


Review-^ Sufficient cause. 


Sch. I, O. 47, r. I- 


lu a mortgage suit the defendant raised several 
pleas one being of limitation. Tho Court of first 
instance arrived at a decision on all of them but 
dismissed the suit mainly on tho ground of limi¬ 
tation. The plaintiff appealed to the District Judge 
who agreed with tho Munsif that limitation barred 
the claim. In second appeal the High Court 
differing from tho Courts below on the point of 
limitation decreed tho plaintiff’s suit. The fact that 
thero were other points also to bo delermined by the 
lower Appellate Court was, soinohow, not brought to 
tho notice of the Court at the time of the pronounce- 
ment of its judgment: 

Wr.’d, that tho circumstances of the case did not 

furnish sufficient cause for review of the judgment of 
the High Court. Musummat Ramdei v. Xa.v/un Singh 


r? ^ in de/mdl~‘Applici/ih 

TetZ com. 

potent - OhjecUoneto the granting of review taken m 

appeal ftom the final decree limited by the Code. 

I o,le, I nos, nn objection to a subordinate Court erant- 
mg an application for review can be taken hi an 
apDonl from the firml decree in the suit only upon one 
of the three grounds specified in the said sub-nile 
l.ule 1, sul>.rule 1, of Order XLVU is wide cnouc.}, 
to en.ib.e a Court to entertain nn application for 
review of an order of di.smissal for default even 

Cause decree based on findi^^in /!!’ 

Rinding reversed in appeal-proper 'pr<^ed7rl- 
Renew-D.scovery of new and iVnportantChe, 

Where a decree in a Small Cause suit was based on 
a finding in an original suit and the indem^^f • .u 
original suit was reversed on appeaV " 

Held, that the proper procedure was 
Court that passed the Small Cause decree ^ 
its decision under Order ALVII r„Ie 2 of th 

Procedure Code. Muthusaw.my Pirrir 

SUNDARAM PiLLAI, 1-3 M. L. T.'225 

-O' 47, r. 7 (I) 48 r 

Sch. 11 , para. 12 

496 

para. 13 611 

" paras. 14, I5 

496, 941 
— para. 16 496, 



para. 20 941 

para. 20—Jurisdiction 

882 

para. 21 941 

decree-holder not appenr- 
tiJn ^ ^ -aside of order—Jorisdic- 
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Cl6rk. Sec Articled CLERK. 

Commission —E.-cnminatiou of witness—Dis¬ 
cretion of Court—Defeiulant applyinjr to have an¬ 
other defendant examined on commission—Applica¬ 
tion for issue 643 

when to he granted—Civil Proce¬ 
dure Code (Act V of 190s;, 0. xxn, r. 4. 

The issue of a commission to examine a witness or 
witnesses in a suit is a matter of judicial discre¬ 
tion. 

An application for tlio examination of a witness by 
commission will not be granted unless the Court is 
satisfied, that the application is made 6 on<x fide-, 
secondly, that the issue in respect of which the evi¬ 
dence is required is one which the Court ou!?ht to try; 
thirdly, that the witness to be examined would jfivo 
evidence material to the issue, and, fourthly, there are 
some pood reasons why tlio witness cannot bo ex¬ 
amined in Court. A. E. S.\leji v. Ahmed Mus.\ji 
Saleji 643 

Commitment, when to be quashed 960 

Common carrier — Carrict—Liability for loss 
of property—Xeglioence or criminal act~^i[erchandizc 
property delivered to carrier to he carried as luggage 
— Onus—Proof of negligenre—Common Carriers' Act 
(III of 18G5), ss. 3, 4, 8 , 9. 

Although a common carrier is not liable for the 
loss of or damage to property of certain description 
above one hundred rupees in value, unless the value 
and description thereof are expressly declared by the 
person delivering them to bo carried and although 
the carrier is entitled to cliarge a higher rate for 
such properties, ho is liable for the loss of or 
damage to such property if such loss or damage 
arises from the negligence or criminal act of the 
carrier or any of his agents or servants. This 
liability does not cease to exist even if the property 
is delivered to the carrier as luggage, but which is 
in fact merchandize. 

The onus of proving negligence of the carrier is 
not upon the plaintiff who seeks to make the carrier 
liable. India G. S. N. Co. Ld. v. Gopal Chandra 
Gdin, 17 C. N. 970 


— ■■■■“ —- Steamer Company — Negligence 

or criminal act of common carrier—Liability oj com¬ 
mon carrier—Loss of goods —Prima facie eviVZence of 
negligence etc. —Onus—Prima facie case of care and 
caution to be made by defendant — Carriers' Act {III 
of 1865), 6 , 8 . 

A special contract exempted a steamer Company, 
common carriers, from liability forany loss or damage 
unless it arose from the negligence or criminal 
act of their servants or agents: 

Held, that if the carriers seek to exempt themselves 
from liability, they must prove that the loss was or 
must have been occasioned otherwise than by the 
negligence or criminal act of themselves, their 
servants or agents, for the loss of the goods is prima 
facie evidence of the negligence or criminal act of the 
carriers, their servants or agents. India General 
Steam Navigation Co. Ld. v. Bhaowan Chandra 
Paul, 17 C, W. N. 632; 17 C. L. J. 639 245 

Common Carriers’ Act (III of 1865), 
3,4 756 

6,8 


8 S. 8 , 9 


Companies Act (VI of 1882), ss. 7 , 

41,61— ConZrflct Act (;x 0/1872), s. 230—Civil 
Procedure Code {Act V of 1908), 0. XXIX—Pleadings 
Suit for salary due from an iyicorporated Company. 

A suit to recover salary or wages due from 
a Company lies against the Company and is not 
mamtainablo against its Secretary or tho Manag¬ 
ing Director [Sections 7, 41 and G1 of Act VI 
of 1882, section 230 of Act IX of 1872 and Order 
XXIX of tho Civil Procedure Code (Act V of 1908)1. 
Abdul IIaq v. Das Mal, 43 P. W. R. 1913; 190 P. L* 
R. 1913 595 

-----SS. 41,61 595 

—--s. 169 —iVotice of appeal — 

Power of Appellate Court to hear appeal where no 
notice given of intention to appeal in matter of wind¬ 
ing-up of a Company. 

Whore no notice is given under section 169 of the 
Companies Act of the intention to appeal against an 
order which is given in tho matter of winding-np of a 
Company, the Appellate Court cannot hear tho ap¬ 
peal. G. J. Bower V. Imperial Bank Ltd., 11 A. L. 
J. 200; 35 A. 177 53 

Compensation, See Criminal Procedurb 
Code, s. 250; I-mprove-ments. 

Compromise. Se(? Civil Procedure Code, 
1882, ss. 375. 462. 

--of disputed and doubtful rights 

—Consideration 411 

' “ ■•^—Submission and award, whether 

can bo recorded as an adjustment or compromise 

786 

-- --- Adjustment—Parties agreei7ig to 

abide by the sutn named by Pleaders — Award — Refer¬ 
ence to arbitration. 

An agreement by the parties to a suit to abide by a 
sum to bo named by their Pleaders is not a lawful 
adjustment until that sum is named and the parties 
inform tho Court that they arc willing to have a 
decree for tho sum so named. 

Tho decision given by tho Pleaders is not an award. 
SeUMAL NiHALCHAND V. PUKSOMAL, 6 S, L. II. 166 

450 

- ' ■ CiCCrC©—Compromise between 

appellant and defendant who appeard ~ Right reserved 
in favour of dejendant riot appealing — IVhelher i-ight 
enforceable by that defendant in separate suit — Fuiccu- 
tion of compromise decree by defendant who appeared 
—Objection by defendant who did not appear — Whe¬ 
ther the fact estops him from enforcing right in suit. 

In an appeal, D. was the appellant, and R., N. and 
S. were respondents. N. and 8. did not appear, and 
tho case was compromised between D. and R. by 
which certain shares in certain properties were given 
to N. and 3. A decree %vaB passed in accordance with 
the compromise. D. applied to execute the decree, 
but N. objected on the ground that not having been 
a party to the compromise he could not be made 
liable for anything to be done or paid by him under 
tho decree. Tho execution was eventually thrown 
out on other grounds. N. now sued for the share 
to which ho was entitled under the compromise 
decree: 
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-ilthnn^h ^ ^ property claimed 

at^ou^hhowas „ota party to the and 

that he could enforce the decree upon it in this «?uit 
the mere fact that he objected to the execution could 
not preclude him from now assertin? the right which 
the decree gave him. Debendra Xarain Sinha u. 
r^ARENDRA JSARAIN SiNHA 9IS 

Concurrent sentences 

Confession of accomplice retracted 

: 7~ evidence not admissible—Coo- 

tessiou must be voltmtarv 307 


179 


' -Statement by accused exculpating 

himself 

disputed and 

doubtful rights 41 I 

“! 1“ Negotiable instrument—Antece 

dent debt - 

boy 

Conspiracy 331,497 

Construction of deed-Gift 387 

document. See parti¬ 
tion DEED. 


Reward for searching missin" 


, - T " '^o^fgoge—SimDle 

bond—Intention to create c^wr^e—‘Thanakha’. ^ 

A document purporting to bo a si rapio bond contained 
a clause I and my heirs with all my nroner^v JIIt 
able and immoveable as 'thanakha' sLu be liaMe” 

Held, that this could not be regarded as apt language 
to create a mortgage or a charge. 

No charge can be created without an intention to 

CIO 80* 

The inclusion of the moveable proportv of fb. 

exocutant taken with the fact that the document pur 

porta to be a simple houd clearly shows tho nZ 
existence of such an lutontien. 

The mere use of the word 'thanakha' after the e. 
pression my moveable and immoveable pronertv" 
does not create a charge or mortgage. kLavi^ , 

Ih L,r4^7o’^ 

221 


440 


STATUTES, 


Of g-rant-ZHom 

-Trust property 

Of mortgage-deed 

658, 661 

Of statutes 

. See InterpretatioaV op 


Pre-emption. 


Of wajib-ul-arz. 

of wakf deeds 

of See WiLB. 


See 


896 


Contempt— Comments OR pending cases—Inten^ 
tion of offender to be considered—Pre.possess or vre. 
judice minds of person-Prejudice trial-intention to 
honour being discussed in papers before judg- 

Comraents on cases pending or allegations against 
parties to suits that are pending, if published, amount 
to contempt on the part of the offender. But it would 
not be right to lose sight of the intention by which a 
person giving publicity to a matter which is tho sub- 
ject of the charge of contempt, is actuated. 

The plaintiff in this case is the daughter of the 

defendant. She instituted a suit against him for tho 

recovery of certain properties left bv her mother. 
On the day after the suit was instituted there 
appeared m two newspapers a paragraph in each with 
a sensational heading Suit against an Attorney” which 

made reference to some of the allegations set out in 

the plaint. The defendant who is an old Attorney 
replied by two letters addressed to the Editor 
of the two newspapers being only anxious to preserve 
his honour being discussed in the papers before a 
pid.cial declaration had been made by a competent 

Court. On the statements contained in those two 
letters, an application has been founded for proceed¬ 
ings for contempt against him: 

Held, that as the intention of the defendant was not 
to pre-possess or prejudice tho mind of any person in 
reference to the matter in dispute, and as the piibli- 
^tions in question do not tend to prejudice a trial 
the date of which is not yet 6xed and which is very 

of contempt. 

Ketra Moni Dasi V. Shamal Dhonb Dott, 14 Cr. L. 

J. ^b7 — 


Contract for purchase of bales of yarn-Condi- 

tion to take delivery within specihed timo-Failure 
to take delivery entitling defendant to sell goods 
and recover damages—Jime essence of the contract 

93 

nnf f« 4 ‘f'ogally valid must be enforced—Court 
not to dictate terms to parties 

981 


novation of 


o :--to supply bricks-Receipt of bricks— 

Promise to pay-Pro-note-Evidence of supply 

of bricks even when document inadmissible for 
want of stamp 


to practice fora 

certain time-Asreement vaUd-Breach-Injnncticn 
—Barristers carrying on basiness in partnership. 

(BnrZZe of the legal profession 

(Barrister and Solicitor) are amalgamated in a parti- 

and '^'>0 oarries on both brashes 

int^ an “ practitioner in that place, may enter 

t"me to practise for a reasonable 

ioIueZllnn “ agreement withont 

jostification or exenso an injunction will be granted. 


mind—rtJf ^J^^Pf^”ce~Parfies not of one 

-OorumilT” v” alteration 

^ritedated-Duty of party 
propounding the document-Failure of suit boston 
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Contract—coutd. 

~"Cor\tract — Acceptance—Altered document a<lmis- 

sihle in evidence for a eoUnternl purpose-Earnest. 

money-.-Addttion of conditions of forfeiture of 

earnest.money and re-sale, effect of~Whrit is erimesf. 

money—yfeasurc of damages—}[ifigntion oj damages. 

In a contract for tlio purchase of a piece of land, the 
noffotiations were conducted bj’a broker actiiiir for 
both the plaintiff and the defendant. The defendant 
pJive the broker a letter in whicli he ex- 
prossly agreed to buy tlio land and to pay a 
certain sum as earnest-money after tlireo days. 
On this, the broker prepared a kahala in terms of 
the offer of the defendant with tlio additional 
conditions as to forfeifnre of earnest-inonev and 
ns to re-sale in case of default, un<l got it ^igned 
by the plaintiff. It was then brought to the 
defendant for his signature, who refused to sign 
it, Subseqtiently, it was represented to tlie de¬ 
fendant that there were other purchasers for ]ths of the 
land and that ho would be only liable for :|th. 
Ho signed on this representation and added the words 
‘and others’ to show that l>o was not the sole 
purchaser. No such purohaser.s were forthcoming 
and the defendant refused to take the land. The 
olaintiff sued for damages resulting on a re-sale. 
The kahala was found to have been altered by 
being antedated: 

Held, (1) that the kahala was not a contract, the 
parties not being ad \dem% 

( 2 ) that even if the kahala were the contract, it 
was vitiated by alteration of the date; 

(3) that the party who presented an instrument 
which W'as an essential part of his case in an ap. 
parently altered and suspicious state must fail 
from the mere infirmity or doubtful complexion 
of his proof, unless ho could satisfactorily explain the 
existing state of the document; 

(4) that the alteration of the date was material, 
and such an alteration had the effect of 
cancelling the document, and a suit brought on such a 
document miist fail; 

(5) that there was a vali<l contract when the 
plaintiff accepted the defendant’s offer; 

( 6 ) that the plaintiff could sue on the basis of 
the contract, created by the acceptance of the defend¬ 
ant’s offer, the contract never having been reduced 
to the form of a document; 

(7) that though the altered document could not 
be made the foundation of plaintiff’s claim, yet it 
might be used for the collator il purpose of proving 
the acceptance; 

( 8 ) that if the kahala had contained any special 
condition that wa.s not in the offer, there would have 
boon no unqualified acceptance; 

(9) that the addition of the conditiotis as to for¬ 
feiture of earnest-money an<l as to re-sale, and the 
sending of the kahala did not imply any qualification 
of the acceptance; 

( 10 ) that earnest-money was not only part-payment 
but a guarantee of performance; 

( 11 ) that the condition ns to re-sal® also was nothing 
more than a statement of legal rights of the parties 
created by the acceptance of an offer of purchase: 

( 12 ) that it w’as not incumbent on any party to 
break his contraoc with A- to mitigate the damages of 


Contract —ooncld. 

(n) that the price realized at the auction afforded 
a fair measure for tho calculation of damages. Tarh.- 
RAM V. J. A. Blackwem., G S. L. R. 22S 616 

™ ^npply stone for building purpose — 

Stone not fit for the purpose—Duty of purchaser to 
return the stone at his own expense. 

Where .1. refused to tako delivery of certain stones 
supplied to liiin by B. for purposes of building on the 
groiuiil that It ums not fit for tho purpose, it was not 
his duty to return the stone to B. from the place of 
delivery at his own expense. Phaggu Mal u. Babu 
L.VL, 11 A. L. J. 315; 35 A. 325 254 

Contract Act (IX of 1872), s. 2 (a), 

(O), (Ci)—Ofier by advertisement—.Acceptance with, 
out knowledge—Contract—Consideration. 

There can bo no .icceptanco unless there is 
knowledge of an offer. 

The nephew of ,1. absconded from home and no 
trace of him could be found A. sent his servant 
B. to search for the boy. After B. had gone, A. 
offered a reward to any one w’ho found tho boy. 
B., who had no knowledge of .d.’a offer, found the Imy 
and claimed tho reward on tho basis of a contract: 

Held, (1) that tliero wa.s no contract between A. 
and B; 

(2) that, though it was not tho duty of B. as a 
servant to search for tho missing boy yet, having 
undertaken tho task before the offer, ho was bound 
to perform it and, therefore, his search for the boy 
could not be regarded as a consideration of A.’a 
promise. Lalman Shdkdl i'. Gadri Dat, 11 A. L. J. 
489 576 

-S. 2(1) -Sait by person not party 

to contract. 

There is nothing in tho Contract Act to sliow an 
intention that a person not n party to tho contract 
can sue on it. So far as it goes, section 2 ft) is an 
indication to the contrary. .Shankar ViSHVANATEt v. 
U.MABAi Sadashiv Wagle, 15 Bom. L. R. 320 736 

- S« 1 I — Hinor—Sale executed in 
favour of minor—Minor deprived of property at the 
instance oJ third person —Suit by minor to recover the 
consideration money. 

A sale-deed was executed in favour of a minor. 
Tho consideration was paid to tho vendor and the 
vendee vvas put in possession of tho property. Sub¬ 
sequently the vendee was dispossessed of tho property 
at tho instance of a third person: 

Held, that tho vendee, although ho was a minor ut 
tho date of tho execution of tho sale, was entitled to 
recover tho consideration money from tho vendor. 
Walidad Khan v. Janak Sinor, 1 I A. L. .1. 512; 35 
A 370 610 

-S. 23 378 

- ■-S« 23 —Admitting partner in ex¬ 
cise business 442 

-S. 38 12 

-ss. 39, 73 —Breach of contract 

—Saleof goods deliverable at future date—Rights of 
injured party — Damages, measure of—Promisor be. 
coming insolvent—Duty of Official Receit'er in assess, 
ing damages, 
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Contract Act —contd. 

Where a party to a contract for the sale of goods, 
before the time for the delivery of the goods has 
arrived, repudiates it or disables himself entirely from 
performing his part of tlie contract, the other party 

may rescind, and without waiting for the date of de¬ 
livery, sue for damages at once. 

The right to rescind and to damages is enacted in 
sections 39 and 73 of the Contract Act. 

The law as to damages on forward contracts may be 
summed up as follows; 

(1) Damages are to be assessed with reference to 
the date 6 xed for delivery. 

(2) If that date is in future the Court must esti¬ 
mate the rate as best it can —and it matters not that 
the estimate is to a great extent speculative. 

(3) If the plaintiff has rescinded the contract aird 
the defendant proves that after rescission plaintiff has 
made a fresh contract, at better rates, or that 
acting reasonably and as a prudent man he might 
liave made such a contract—this will be considered a 
ground for abatement of damages. 

(4) If plaintiff after rescission makes a fresh con¬ 
tract he does so athis own risk —and if ho gets a worse 
rate he cannot make use of that for the purpose of 
enhancing his damages. 

In the case of insolvency of a party to a contract 
for the sale of goods, damages may be claimed and 
proof may be given before the Official Receiver, such 
claims being in the nature of contingent debts—con¬ 
tingent 

( 1 ) on non-performance by the Official Receiver- 

and ’ 

( 2 ) on the rates at the date of the delivery being 
lower than the contract rate. 

The function of the Receiver is precisely that of 
a Court assessing damages on the expected rates of a 
future date in the case of an anticipatory breach 
and the same principles of assessment apply in either 
case. 

In estimating the rates of the future date of de¬ 
livery an important factor will be the rate at which at 
the time of the Receiver’s valuation a future contract 
for that date could be made. In re Jivanji Pibbhot 
6 S. L, R. 187 


S. 43 
S. 45 
S. 46 

ss. 51,52, 53, 54 


12, 865 


48 

-SS. 55, 120 — Contract for pur• 

chase of hales oj rjarn—Condition to take delivery 
within specified i\me—Failure to take delivery entitU 

ing defendant fb sell goods and recover damages _ 

Time essence of the contract. 

A purchased some bales of yarn from B., the con¬ 
dition being that A. would take delivery of the goods 
within a certain period on payment, that if A. failed 
to take delivery before the expiry of the term B 
would, in his discretion, sell the goods whenever he* 
thought fit, and realize damages in respect of rent 
insurance and interest, from the date of contract to 
the date of sate: 

Held, that the general rule in a sale of this descrio- 
tionwas that time was of the e.ssenco of contract: and 
as the terms of the contract were io accordance with 


Contract Act —conoid. 

this rule, the second paragraph of section 65 of tho 
Contract Act did not apply. 

Under section 120 of tho Contract Act, wrongful 
refusal by the purchaser to accept tho goods sold to 
him amounts to a breach of a contract of sale. Delhi 
Cloth and Ge.veral Mills Co. Ld. v. Kaniiiya, 144 
P. L. R. 1913; 111 P. W. R. 1913; 80 P. R. 1913 


S. 64 
S. 73 


370 


S. 73 —Breach of contract—Pro 


misor becoming insolvent—Damages 

-s. 120 

-ss. 151, 152 

-s. 161 


93 


370 

— —;--ss. 201, 207 — Termination of 

agents authority —Latnbardar acting as agent of the 
proprietary body—Imperfect partition of village does 
not terminate lambardar’s agency. 

A lambardar, acting as agent for the proprietary 
body of tho village, sued a defaulting tenant for 
arrears of rent, and obtained a decree. Immediately 
afterwards, an imperfect partition of tho village 
came into force. There was no change, however, 
in the office of lambardar: 

Held, that the lambardar was competent to execute 
the decree. 

In tho absence of any of the circumstances 
which terminate an agency as laid down in section 
201 of the Contract Act and of evidence of conduct 
implying revocation or renunciation, under section 
207 thereof, tho mere coming into force of an 
imperfect partition does not terminate the 
lajnbardar’s authority to act as agent of the village 
proprietors. Ram Chandha v. Tatya, 9 X. L. R. 48 

549 

-s. 207 

- S. 230 

S. 241 406 

-SS. 257, 259 250 

Contributory neg-lig-ence 485 

Conviction -Prosecotion evidence disbelieved 

in mos parts—-Conviction, if can be based on rest 
of evidence to be considered by Judge-Judge dis- 
elieving almost entirely accounts of occarreDce 
^ven by prosecution and substituting his own 
theory founded on surmise and conjecture—Con- 
Yiction whether ought to be set aside 1002 

landlord purchasing raiyati interest-^ 
tiigntto khas possession. 

co-sharer landlord purchases the in- 
011^*1 lie does not thereby obtain 

which the raiyat has nnder the 

po.sse83ion of the land 
Which he has purchased; and if be has purchased the 

? ** person who was in khas possession, he is 

entitled to those rights and entitled to khas rosses- 

n. Cheragh Ali Prodhania v. Mohini Mohan 

iJARDHAN 615 


549 
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— Discretion 98 

Mortgage suit 474 

- Partition suit—Liability 252 

of Appellate Court in mortgage suit 729 

of arbitration 611 


COU ft-fee—Order under section 90 of the Trans¬ 
fer of Property Act 97 1 


-Pre-eniptor appellant praying for re¬ 
duction of amount payable by heir 961 

■ ■ - to bo paid on moruoraudutn of ap¬ 


peal— Dot}' of Chief Court to order deficiency to bo 
made good 856 

Court Fees Act (VII of 1870), s. 7 (iv) 

(c) and (d) — Alienation by llindii xvidoiv—Suit 
hy ^•evcrsioncr for declaration—Appointment of Rc~ 
eeix'er and restoration of properly to status (jtio —Suit 
valued by plaintiff — Coxirt-fee to be paid ad valorem. 

A suit for declaration that certain alienations made 
by a Hindu widow will not after her death affect the 
interest of the plaintiff, reversioner, for appointment 
of a Receiver, and for restoration of the property to 
the status quo ante certain arbitration proceedings was 
valued for purposes of jurisdiction and Court-fees at 
Rs. 31,849-1-9: 

Held, that section 7 (ju) (c) and {<0 of the Court 
Pees Act applied and that ad valorem Court-fees, cal¬ 
culated on the valuation by the plaitjtiff of the suit, 
was leviable. Lakhmi Das v. Musammat Dauopati, 
134, P. W. R. 1913; 232 P. L. H. 1913 859 

-s. 7, cl. VI, Sch. I, Art. 

1 —Pre emption suit —Apprwf— Pxc-emptor appellant 
praying for reduction of oinoxint paxjahle hy hixn — 
Amount to be assessed—Venice contesting pre-empt’ 
or's riyhi to land— Subject-matter of his appeal — 
Couri’fee to he levied under section 7, clause VI. 

In an appeal in a pre-emption case, in which the 
appellant asks the Court, to reduce by a certain sum 
the amount payable by him under the orders of tlie 
first Court that sum represents the value of the sub¬ 
ject matter of his appeal, and it is upon that sum, 
that he must pay the ad valorem fee specified iu 
Article 1 of the first Schedule to the Court tees Acc. 

Whore, however, the appeal is by the vendee who 
objects that the plaintiff is not entitled to the land in 
suit, the Court-fee to bo affixed to the memorandum 
of appeal must be computed in accordance with the 
provisijns of section 7, clause VI, of the Court tees 
Act. Waryam, Singh u. Mahtab Singh, 7C P. H. 

1913; 240 P. L. R. 19)3; 141 P. W U. 1913 

961 F. B. 

-S. 12 (2) 856 

--Sch. I, Art. I 961 

Court of Ward taking over management of a 
portion of infant’s property - Other property sold 
in execution of decroo—Mother competent to 
tect that property as natural puardiuu 296 

Court of Wards Act (IX of 1879), 

SS. lO A, lO B—Document not produced before 
Court of Wards not to be admissible in evidence sub- 

sequent!y—Claim not destroyed- Promissory-note xn- 
qdmissihle in evidence—Claim founded on original 


Court of Wards Act — conoid. 

consideration xnay be cxiforced - Interest, claim for, 
under inadmissible promissory-note, xiot enforceable 
—Damages in lieu oj interest may he atcarded bxj 
Court. 

If a document in the possession of a creditor is 
not produced by him as required by sub-scction (1) of 
section lOB of the Court of IVards Act, 1879, then 
under sub-section (3) of tlie section, it is not admissi¬ 
ble in evidence as against tlie ward. But it does not 
follow that the effect of such omission on the part of 
the creditor is to destroy his rights or claim under 
the document. 

Where a ])iomissory-note is not admissible in evi- 
deuce under the law, tlie true question to bo consider¬ 
ed is, wliether the note lias been taken in discharge 
of tlio claim or whether it is merely taken on account 
of the debt; in other words, if the claim is founded 
on tlie oiiginal consideration, it can bo enforced, 
providetl that the original consideration has not 
meiged in the promissory-note. Tlie loan itself 
implies a pi'oniise to re-pay, and if the promissory- 
note be treated merely as evidence of the loan al- 
tliough such evidence may be excluded by operation 
of law, tlioro is no good reason why the plaintiff 
slionld not ho permitted to sue ou the original cou- 
sideratioii. 

Wlicro a promissory-note is inadmissible in evi¬ 
dence, oral evidence is not admissible under section 
91 of tlie Eviiletice .Vet, to jirove tlio terms of the 
contract for the payment of interest and, therefore, 
the claim for interest under the document cannot bo 
sustained, but the Court may allow darnagoa iu lieu 
of interest. Kah Bahadur v. Dasuri Ram, 17 0. L. 
J. 399 840 

- S. I OB 840 

Covenant for quiet onjoyrnont 815 

-- - running with land—Agreement to 

reserve land revenue free—Enforcemeut of agree¬ 
ment 67 

- ■ - running witli the land - xVgroement to 

reserve land revenue free 126 

Creditor and debtor —Place of perform¬ 
ance not fixed 433 

Criminal breach of trust. See Penad 

Code, s. 

Criminal case— diargo — Opportunity to 
answer charge to be given 920 

Criminal Procedure Code (Act V of 
1898), s. 4 (k) 


s. 4 (o) 


1008 


-- SS. 4 (I), 4 (k), 

242, 256 (3), 423 - Appellate Court setting 

aside convirtion and sentence ordering re trial after 
framing fresh charge on recorded tvidence—Irud 
tehen begins (a) in warrant-cases, ( 6 ) in summons 
cases—Competency of Court to order. 

An Appellate Court, w'hon setting aside the convic¬ 
tion and sentence in a warrant-case on ibe ground 
that the accused has been illegally tried along with 
another person, ia competent to direct that tlio 
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accused be re-tried on a fresh char-e framed on the 
evidence already recorded for the prosecution. 

In a warrant-case, the trial does not be^in till a 
chay-e has been framed and the accused claims to be 

tried. In s'lmmons-cases, the intimation prescribed 

by section 242 of theCode of Criminal Procedure takes 
the place of a formal charjro. Manxa v. Emperor. 9 
N. L. R. 42; 14 Cr. L. J. 230 - 


[1913 
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from the residence of the accused and, consequently, 
had no influence over him and could not be ei- 

"”'■‘■'■*8 PrepPi- viifilanco orer his actions: 
Held, that the reason for refusing w'as insufficient. 
Mashuk Ali V, Emperor, 14 Cr. l. J. 214 310 


" ' “ S» 35 —Concurrenf sett’ 

fencea—Couviction at two separate trials by different 
Courts. 

A Sepions Judge has no power to order a sentence 
passed by him to run concurrently with the sentence 
passed by another Court in some another trial. 
Makbul EIusain i’. Emperor, 11 A. L. J. 263; 14 Or. 
L. J. 240 330 

-s. 35(2) 510 

SS- 88 , 89 — Accused 
absconding — Proclamation —Attachment of property 
— Application for restoration—Period of limitation- 
mature of proof. 

The adverbial phrase “within two years from the 
date of the attachment” in section 89, Criminal Pro- 
oodure Code, qualifies not only the word “appears” 
but also the word “proves” which is connected with 
the word “appears” by the conjunction “and”. 

Under section 89. it is necessary that the proof that 
the accused person liad not abscondcfl .shoiihl be oiTer- 
ed or given within two years from the date of attach¬ 
ment. 

It is not onouffh to ^how that the accused appeared 
Qf r was apprehended or brought before tho 
Court w’ithin that peritid. 

The section contemplates and requires proof that 
the offender did not abscond or conceal himself for 
the purpose of avoiding arre.st, and that ho ha<l not 
such notice of the proclamation us to enable him to 
attend within tlie time prescribed. 

Se 7 nWe.-It is not necessary that tlie abscondino* 

accused should himself personally apply for the res"^ 

toration of his property. The application can be made 
by any one on his behalf if it satisfies the other re¬ 
quirements of section 89. In re Nilkanth Ram- 
CHAXDRA Kulkarni, 15 BoM. L. R. 175; 14 Cr, L .T 

237 

-S. 89 

Ti *07—SreunVy to keep 

peace—Boycotting servants of zemindar— sufR. 
cient ground. 

Where the tenants were boycotting the servants of 
the zrmtndnr but beyond that they were doin<^ no- 
thing from which ic might be apprehended that^ thev 
were likely to commit a breach of the peace or di/ 
tnrb the public tranquility; 

Held, that the tenants were not liable to be bound 
down under section 107, Criminal Procedure Code to 
keep peace. Behari v. Emperor, 14 Cr. L J 238 


. . S. I 19 —Vischnrge of per¬ 

son informed against on ground that Police repoH of 

date mentioned in proceedings not in existence— 
Mistake of date—Second proceeding based on report 
of real date, if hatred. 

Proceeding wore drawn up against tho petitionera 
and tenninated in their discharsro under section U9 

of the Criminal Procednre Code. The proceedings 
purported to hare been based on a Police report 
dated Inly 2,tb, 1912, and tho Magistrate di.scbarged 
the petitioners on the ground that no such report was 

'•> 2 . but in the proceedings by mistake, .Tulv 27tb 
1912. was put down. Another Magistrate drew up 
the pre.^ent proceedings ngain.st the petitioners on the 

Police roportofJnlv 20 tb. 1912: iNontno 

fMd, tha^ ns tbn'preseu’t, pro"coedings were based on 
a lohoo report which was not the foundation of the 
former prnc.o<bng... these proceedings were not in- 
• 1. CifVMivx .S.uru y. RdAPAi Rai. U Cr. L. .J. 

189 


. , . Si I 10— Secunty— SuM- 

cxent cause to refuse to accept surety. 

A Magistrate refused to accept sureties on the 
ground that they lived at a distance of nine miles 


n ... 145 —Joint familu— 

Property belnnyina to joint fnmih,-Exclusive pastes- 
sxon of member-Jarisdiction of ManUtrate-Title to 

possessmn. joinf or separate, foreign to inquiry 
The question whether the parties have a joint title 

to the land. Hone which the Magistrate cilnnoV in 

• The only question for him is whether either 

par V hal if tinds that one 

part,< h..-. possess,on of a defined area, and the 

,ei party has not, ho can make an order irreseec 
t,ve of the titles of tho parties irrespec- 

Co-sharers in an estate may by eioress or tacit 

of TpSd"' *7 T'' in'actn!:! possession 

under sec?i^n niay make an order 

Chandra L*rTi li Dasiu. Mohesh 

CHANDRA Lafia. 14 Cr. L. J. 269; 17 C. W. N. 944 

541 

tiori« of o" P'-"8oedinz under see- 

7v"nl nf, ’^'•<«8'inre Code withontcom- 

the orer„r 'f P''7»'0”5 «f the section and to 
the Hi<rh Conrt Parties, a royision lies to 

277, 

«umutton—*45* Cl. (4) — Pre- 

The jurisdiction^ o^a Ma^“f 

ceedings under section '“‘tiate pro. 

dure Code is not Criminal Prooe- 

13 not determined by the date of disposses- 
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sion of ono of tho parties claimiug the land. It is 
doterminod by an apprehension, based on reliable 
information, that a dispute likely to cause a breach 
of the peace exists between two parties concerning 
some land situate within the local limits of the 
Magistrate’s jurisdiction. 

Tho proviso *^0 clause 4 of section 1 l-'i of the Crimi* 
nal Procedure Code merely recites a circumstance 
under which presumption of possession may be made 
in favour of one of tho disputants. 

A Magistrate iloes not act without jurisdiction if he 
decides the question of actual possession on grounds 
other than tho presumption referre«l to in clause 4 of 
section 145 of the Code. Sheoraj Sinou i». Empkrou, 

11 A. L. J. 30.>; 14 Cu. L. J. 22 i 3 I 9 

-^-SS, 145^ 148 (2)- 

Local inquiry—Report of person deputed to malcc 
local inquiry — Evidence. 

In a case under section 145 of tho Criminal Proce¬ 
dure Code, an application for time for lilitiir writtmi 
statements 1)7 the parties was rcjocte<l. Tire Magis¬ 
trate then directed a local imjiiiry and on the rcfxirt 
of the person deputed to make tho inquiry, docirleil 
tho case : 

Held, that the Magistrate acted witliin his jurisilic- 
tion. PiziRDDPiN Mol[,ah i’. Totaj.vxxissa Bini, 14 
Cr. L. j. 302 9 5 8 

-s. 147 and proviso, 

SClli V, Form WiV -Kasement—Disjmte 

concerning easement — Order xcillioiit jindiny that 
right was exercised within three months before in¬ 
quiry — Jurisdiction. 

An order under section 147 of tho Criminal Proce¬ 
dure Code is without jurisdiction if it is matle in tlio 
absence of any finding that the right was exorcised 
within throe months anterior to tho inquiry. Guru 

Prosad Dhar V. Lachman Ram Guose, 14 Cr. E. J. 
303 959 

-s. 148(2) 958 

- S. 148 (3) — Costs — 

Penalty on document not properly stamped — Jurisdic¬ 
tion of Magistrate. 

A Magistrate has no jurisdiction under section 148 
(3) of the Criminal Procedure Code to iucliido in costs 
the penalty paid on n document not properly stamp¬ 
ed. TuMMALAGUNTA KoTIAH V. POFURI PEDDA.NNA, J3 

M. L. T. 224; 14 Cr. L. J. 210 306 

-SS. 161, 162, 476 

—Statement made to the Police-^Siynature obtained 
to it—Examination as witness as to that si< 7 «at«re— 
Order to prosecute in respect of the explanation given 
— Illegal. 

To obtain tho signature of a witnes.s to his state¬ 
ment before tho Police; then to exauiino him ns to 
that signature; and then to prosecute him in respect 
of tho explanation which ho gives in respect of it, is 
a procedure which contravenes the policy of sections 
161 and 162 of tho Criminal Procedure Code and can¬ 
not be permitted to form the basis of a prosecution 
under section 193 of tho Indian I’onal Code. Lmi^ror 
V. Mahomed, 6 S. L. R. 277; 14 Cb. L. J. 302 958 

-S. 162 190, 958 
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- SS. 173, 190 cl. 

(C), 200-/U formation of th-’Jt case to Police — 
Report that r ise true but no evidence— Making over 
of case to Honorary Mayislrafe who reported that 
alleged stolen property belonged to accused—Issue 
of summons by Magistrate, whether propei — Pro¬ 
ceedings before Honorary Magistrate, whether legal. 

Information was given of the theft by tlio accus- 
cd of a bullock to the Police who submitted a re¬ 
port to tlie Magistrate that tho case against the 
ajciised might be true but tliat tho evidence to prove 
it )vas not forthcoming. 'J’horeupon tlie Magistrate 
made over the case to an Honorary iingistrate for 
ini|niry and report. Tho Honorary Magistrate ox- 
amim'd witnesses on both sides and reported that it 
w<i3 proved tliat tho btilloek was pmcliased by tho 
accused and that no trial of tho accusoil could be re¬ 
commended. Gil receipt of this report, tho Magis- 
tiate ordered tlio issue of summons against the ac¬ 
cused with the remark that the purcliaso of tho 
animal by tho accused should bo proved in Court: 

Held, that (1) upon tho report of the Police under 
.section 1 73 of tho Criminal Procedure Code, it was 
open to the Magistrate to take cognizauco of tho case 
under section 190, clause (b), but instead of doing so, 
ho made over the case for inquiry and report as 
though he was dealing with tho matter on a complaint 
under section 200: the jirococHlings before tho 
Honorary Magistrate were not in consonance with tho 
provisions of the law; and (2) after the report of tho 
Police ami the Honorary Magistrate, tho Magistrate 
ought not to have summoned tlio accused; and (3) 
the proceedings should not bo allowed to go on. 
Abdullah .Mandal i*. E.mi*ei;ok, 14 Cr. L. J. 297; 17 
C. \V. N. 1004 953 

--^—SS. 188, 192,537 

—Native Indian Subject committing offence in foreign 
country—Sanction of Local Qovernment not obtained 
—Proviso to section 188 applicable — 'I'rial illegal or 
irregular—Section 537 cannot be applied at inter¬ 
mediate stage of case— Order of District Magistrate 
under section 192 does not decide questions of law or 
fact in the case. 

The accused, a Native Indian Subject of tho King, 
was charged with the offence of criminal breach of 
trust committed at La.s P;ilma.s ia Spain. Ho 
objected to his trial by tho City Magistrate, Hyder¬ 
abad, on the ground that it was illegal for want of 
sanction of tho Local Government, 

Tho Magistrate deci ltd that ho lm<l jurisdiction as 
the ca.so hatl been rnatlo over to him, under section 
192, Criminal Procedure Code, by tho District filagis- 
trate: 

held, on revision 

(i) that an order by a District Magistrate under 
section 192, Criminal Procedure Code, does 
not import a decision of any Question either 
of law or fact arising in tho case; 

(u) that tho proviso to section 18S, Criminal Pro- 
ceduro Code, ia universal in its application 
an<l is not restricted to Native States in 
India; 

(tit) that whether tho proceedings of tho Magis¬ 
trate were irregular or illegal for want of 
sanction of tho Local Government, section 
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537, Criminal Procedure Code, could not be 
applied at an intermediate stage of the case 


so as to allow the error to remain uncorrect¬ 
ed. Imperatok V. Chellaram Xaraindas, 
6 S. L. R. 260; 14 Cr. L. J. 260 954 


-SS. 190, 191,537- 

Chalan case —.iccused added by Magistrate —Xot 
bound to act under section \Ql —Evidence to be taken 
afresh —Irregularity not to take evidence again —Cur^ 
able by section 537. 

L. was chalaned by the Police, and the Magistrate 
after examining the investigating officer, considered 
that S. should be joined as an accused person. Pro¬ 
cess was accordingly issued to S and he was tried 
with L. Both were convicted: 

Held, that the Magistrate took cognizance of S.’s 
offence under clause (6), not under clause (c) of sub¬ 
section (1), section 190, Criminal Procedure Code, 
and was, consetiuently, not bound to act under section 
191 of the Code; 

Tliat the Magistrate committed an irregularity in 
simply reading over the investigating officer’s deposi¬ 
tion to S. who then cross-examined, instead of 
examining the witness again. 

Tliat the mistake having not prejudiced S. it might, 
therefore, be taken as cured by section .537 of tlio 
Criminal Procedure Code. Sakwa r. B.mperor, 9 N 
L. R. 65; 14 Cr. L. J. 290 946 


— - ---SSi 190, 203 — Cogni~ 

zance of an offence — Procedure—‘'Police report.” 

Before proceedings arc taken against an accused per¬ 
son, such as would bring him before a Court of justice, 
a Magistrate must liavo before him knowledge, inde- 
pendent of his own knowledge, based either upon a 
complaint or upon a Police report. If he chooses to 
take action without such independent report he is 
bound to inform the accused that he is entitled to have 
the case tried by another Court. 

The term ‘Police report’ in section lOOisnot limited 
to the report mentioned in section 170, Criminal Pro¬ 
cedure Code, A report made by the Police in a non- 
cognizable case under the order of a Magistrate is a 
Police report. Sarkeraz Khan v. Emi’eror, 11 A. L 
J. 331; 14 Cr. L. J. 218 314 


s. 190(c) 953 

s. I9I 946 

s. 192 954 


—-SS. 195, 235 (1). 

236, 403— Penal Code (Act XLV of i8G0J, ss. 

182, 211—Cftar^e under section 211—Acquittal 'bar 
to subsequent trial under section 182— Competency of 

Court—Interpretation—Sanction—Xo condition of 

competency of Court. 


Once a person is acquitted of a charge under 
section 211, Indian Penal Code, he cannot sub¬ 
sequently be tried on the same facts for an offence 
under section 182 of the Penal Code. 

Section 235 (1) of the Criminal Procedure Code is 
inapplicable when it is sought to charge the accused 
with another offence on the identical facts on which 
he was charged before with one offence. 
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Section 236 of the Criminal Procedure Code applies 
to a c iso where on the same facts it is doubtful whe¬ 
ther the accused has committed one offence only or 
both that offence and another. 

Clause 4 of section 403 of tho Criminal Procedure 
Code refers to the character aud status of the tribunal 
when it refers to competency to try tho offence. 

A sanction under section 195, Criminal Procedure 
Code, is not a condition of (he competency of tho 
tribunal, it is only a condition precedent for tho in¬ 
stitution of proceedings before the tribunal. The fact 
that at the time of tho previous trial, sanction had 
not been obtained for tlio institution of proceedings 
under section 182, does not prevent the operation of 
section 403. Ganapathi Bhatta v, Emperor, 24 M. 
L. .1 . 463; 13 M. L. T. 360; 14 Cr. L. J. 214; 36 M. 308 

310 


_ S. I 95 —PaftricatiiJf/ Jnlsc 

evidence Fabricating document—Lodging suit on 
same—Calling original to be produced — Offence, ui/ic- 
ther committed in relation to judicial proceeding — 
Sanction jor prosecution, whether necessary—Penal 
Code (.let XLF of ls60^, s. 193. 

One A. M. fabricated a document and caused it to 
bo rigistered: ho brought a suit on tlio basis of this 
document filing a certified copy with tho plaint and 
asked that tlie defendant be summoned to produce tho 
original; this the defendant was unable to do so, an 
application was made to have the document produced 
from the Sub-Registry Oflico. A complaint was then 
made against A. M. of an offence under section 193 of 
the Penal Code without obtaining tho sanction of the 
Civil Court in which the suit was brought: tho com¬ 
plaint was dismissed upon the ground among others 
that no sanction had been accorded: 

Held, that the offence imputed was committed in 
relation to a judicial proceeding in Court and that 
previous sanction for the prosecution must be obtain- 
od from the Court under clause (c) of section 195 of 
thcCnminal Procedure Code. Abdul Majid Khan 
V. Nobol Haqde, 14 Cr. L. J. 2S9; 17 C. \V. N. 937 

945 


,, , “ ’* S. 195— Poioers of Ap‘ 

pellate Court—Order of remand without jurisdiction 
—Subsequent proceedings void —Court oj Subordi¬ 
nate Judge—Judge transferred from District Co urt 

of the Judge taking over charge not identical. 

Section 195 of the Criminal Procedure Code merely 
eua es an Appellate Court to grant sanction which 
has been refused, or to revoke sanction which has 
een granted, it has no power to remandau applica¬ 
tion for fresh decision. Where an order of remand is 

u ra uiies, all subsequent proceedings in consequence 
thereof are a nullity. 


Though there is a class of Courts called Courts of 
bubordinate Judges, there is no Court of a Subordinate 

• ^ Court with a perpetual succes¬ 

sion of Judges, and on the transfer of a Sub-Judge 

^ District, the Court of the Sub-Judge who 

pending work is not identical 
A ^ Sub-Judge, who has beentrans- 

T ? Moqim-ud-din, 14 Cr. 

L-J. 1/8; 7P. R. 1913 Cr.; 207 P. L. R. 1913 

178 
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SS. 195yS37 —Sanction 


Criminal Procedure Code— oontd. 

SS. 195. sub-ss. 


to proftecute—of sanction — Sanction losing 
force by lapse of time—Failure of justice. 

Absence of tl>e sanction under section 195 of tl:o 
Criminal Procedure Coilo or the sanction havinj? be¬ 
come ineffective un<lor clause (Cl of section 195, does 
nob entail the reversal of a conviction unless it is 
shown to have occasioned a failure of jiisbiee. 

The fact that an objection as to absence of sanction 
was taken at the be"ionin"of the trial before a Magis¬ 
trate would not of itself indicate that a failure of 
iustice has occurred though as laicl down in tin* ex¬ 
planation to section 537 of the Criminal Procedure 
Code it is a point to bo con3i«lered. 

Under section 195 of the Criminal Procedure Coilo, 
sanction to prosecute was ■'ranted for ])erjury andfor- 
jrery on the 14th Anprust 1909; complaint was lile*l on 
the*20th idem and on the 23rd,a warrant for the arrest 
of the accused was issued. On the 27th Octobcu- 1909, 
sanction tvas revoked on appeal. The actuisetl was 
discharp'Ctl on the 2nd Xovember 1909. On the 15th 
January 1910, the Chief Court on revision set aside the 
order revoking the sanction and ordered a re-hearin'r 
of the appeal. The appeal was ro-heanl and on the 
4th April 1910, sanction for perjury was revoked but 
it was uphold for forgery. On the 14th May 1910, 
the Mccused applied to the Cliief Court for revision. 
On the 13th July 1910, another complaint was filed 
in the Court of the Magistrate. (Mr the 3i<l Decem¬ 
ber 1910, the application for revision was rejected. 
On the 7th April 1911. the complainant’s Pleader 
appeared before the Magistrate and stated that the 
complainant wished to proceed with the case. On the 
8 th June, the complainant was examined and a 
warrant was issued for the arrest of the accused: 

Held, that the sanction could not bo said to^ have 
lost iis force on account of tlio time occupied in 
the above mentioned proceedings. 

When a person, holding a sanction to prosecute, 
brings his complaint before a Magistrate within six 
months from the date of sanction, the aubsefiucnt 
delay of the Court does not affect the cognizance of 
the case. Pinnnn Dial r. E.mpkror, 52 P. L. H. HH.M 
4 P. H. 1913 Cr.; 14 Cu. L. J. 183 I O-i 

_s. 195, sub-s. (I) 

CiS* (a) and (b)—5uac/ioa oj Court--Applico. 

tion made by same body, if necessary— Police report, 

whether sufficient application —Penal Code (Act XU 

of 1860^ 5. 183— Disobedience of order. 

Sanction to prosecute a person under section 189 
of the Indian Penal Code was given by a Magis- 
trate on a Police report setting forth the facts of 
the disobedience of the order atjd also containing a 
request that the accused should be prosecuted under 

the section: . 

Held, that the Police report was a sufiicjont appbea- 
tion for the purposes of the law to justify the 
Magistrate in giving the sanction under section 19o of 
the Criminal Procedure Code if an application was 

needed at all. ^ * 

Per Chapman,/.—Even if a Court ought not to 

proceed except upon an application when acting under 
section 195, sub section (0. clause 16 ), an application 
is nob necessary in cases which come under section 
195, sub-section (1), clause (a), of the Criminal Procc- 
dure Code. PanchuMaxdal r. Emperor, 14 Cb. U 

J. 948; 17 C. W. K. 970 


(6) and (7), 367, 408,409, 424-Ad- 

ditional Sessions Judge —Magistrate—Subordination 
—Sanction to prosecute — Reasons. 

Section 40S of the Criminal Procedure Code makes 
sentences of a Magistrate appealable to tho Court of 
Session and under section 409, r<?ad with section 9 of 
the Code, an Aihlitional Se.ssions Judge has jurisdic¬ 
tion to hear such :i,ppoals. For tho purpose of section 
195, sub-section (7), theroforo, a Magistrato is sub- 
ordinate to an Additional Sessions Judge and conse¬ 
quently an Additional Sessions .ludgohas jurisdiction 
to grant, sanction refused by a Magistrate. 

A Court should give reasons for granting or 
refusing sanction. Xisin CiiANhiiA Chaudhurv v. 

UoME^H Chandra Sen, 11 Ck. L. J. 195 1 95 

___S. 199— iiape — Accused 

coni’icted of rape —Acquitted—Cannot be convicted of 
adultery ivithout complaint by the husband. 

Where a conviction for rape is sot aside on the 
ground that it was only a case of ailultery, tho ao- 
cased cannot bo convicteil of adultery, if no complaint 
has been ma<le by tho husbaml to give jurisdiction 
to tho Court under soetioii 199 of tho Code of 
Criminal Procedure. Nga ?o Thaw v. Emperor, U. 
B. K. a912) 155; 14 Cr. L. J. 2S4 7 16 

_s. 200 953 

_s. 203 314 

-- SS. 205, 255, 342, 

366— Accused exempted from personal appearaJice 

— Appearance by Pleader - Involving performance of 

all acts -Section to be liberally exercised. 

Section 205 of tho Criminal Proccduro Code 
of 1898 allows tho accused to appear by Pleader, and 
such appearance involves tho porform.-inco of all acts 

which devolve upon tlie accused in tho course of tho 

trial, such as answering the examination by tho Court 
under section 342. or pleading, or refusing to plead to 
tho charge under section 255 of the Codo. 

The discretion under section 205 of tho Code is one 
that should be liberally exercised in the Province^of 
Sind. Emperor y. Jamal Khatun, 14 Cr. L. J. 27^ 
GS. L. R. 206 


SS. 207, 215-C 


orn 


mitments by Magistrates to Court of Session, ivhen to 
be qtmshedi 

Under section 215 of the Code of Criminal Proce¬ 
dure. a commitment can bo quashed by tho High 

Court only on a point of law. ^ , 

Whore a Magistrate i« of opinion that ho cannot 
adequately punish an accused person, and commits 
him to the Court of Sessiou under section 207, the 
commitment is legal and cannot bo quashed by the 
High Court on tho more ground that tho punishmont 
which tho Magistrato could have awarded would have 
been sufficient Emperor r. Baloeo. ^ A. U-1-13^ 

14 Cb. L. j. 304 JoO 

___S. 21 I 310 


S. 215 
S. 222 (2) 

(I), 


S. 239 


960 

315 


310 

949 
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Criminal Procedure Code-contd. 

S. 242 

S. 255 544 

s. 256(1) 326 

Evidence Act (I oj \S72?^' 533- 

evidence not admLible-kfnf 

aUence of accused notadmi- *« 

voHntary, Co»/essjo« mast he 

Person made to a 

by ](iw to be redu?^ed to ^the form '' 
w^inthe meanbi, of ^f t^e 

#i=^5s;s=:-« 

:SHP' ^rc-s, Ars 

th nlr '™'>e in the absence of 

.ection 8rof'LtciLt:r^r;nce"J:!r“ 

ra:r^r 

of offences upon compla.^or ,mon 

Zpt ^ompTainl 

ritirrrrs;^f„;-f:rs,.yr;“ 

« 0^0 307 

S. 342 544 
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Criminal Procedure Code-contd. 

The mere fact that an accused stated before a 

that be did not wish the witness to be ro-called 
should not deter the Magistrate’s successor from act-’ 

ing under section 350. Nga Po Tblv v Emperor n 
B, R. (1912) 151, 14 Or. L. J. 175 

r~f r, ®s. 353, 537 — Record- 

>y defence evidence in the absence of abscondina 
^ecused -Irregularity, whether curable ^ 

Where an accused person, who was beinrr tried 

Indian Penal Code together 
with three others absconded after the evidence for the 
prosecution had been recorded, but before the witness 

ffirz 'Y examined: 

FeZd, that recording the defence evidence in the 

absence of the accused was an irregularity which 

TOuld not bo cured under section 537 of the Criminal 

Procedure Code, and. therefore, the conviction oTtho 
accused rnust bo sot aside 

dQjeVort!;‘'T' °f 333 of the Criminal Rroeo- 

h^t^tn ’ Y"*" evidence shall 

be taken in the presence of the accused, includes 

the evidence for the defence as well as for the prose 


9 

307 
544 
195 

.vhr„/i«GO),201, Li:i 

it A\, t ^ f 1 


s. 364 
s. 366 
s. 367 


(ion of an offenco-Out 7/ 

The provisions of section 345 Zfii • 

•omposition of an offence has the the 

criminal trial a, it wouhl hare in r' “ 

*'’The'<;^‘‘' “ Prosecut7on""‘' 

th.^^rr/z rcuid Zt 

been compounded out of Court musrr 

by the Mairistrate trying the !ccas d :nd‘'if‘n " 

with th, trial. I ‘S ^ ““ 

14Cr. L. J. 292 iiJi-Lo, b S. L. R. 284; 

350, 537-1® 


J , ovAr—accused cnarned with, 

murder and concealment of murder-Sessions Court 
''onnetunj of murder~Xofinding on the minor charge 
■Chief Court acquitting of murder-CompetenUo 
convict of concealment of murder ^ 

The appellant was tried for murder and conceal. 

on^^t ^ Judge convicted him 

w I thor"re minT ^ 

Penn PoH I, 1 ? ^^arge under section 201, Indian 
Penal Code, had been established or not. The appol- 

ihar ™ “‘'“■'‘O'' '>y ‘ho Chief Court on the murder 

orrri).fsf;sr*fJA»^^ 

— S. 399 5 I 2 


demand or refusal-Omission of 
accused whether he would exerdsi riahf 
irregularity or failure ofjZucl 
Section 350 of the Criminal 1 

1898, confers on an accused Code, 

tuBlly prescribe that the Magigt^te ^«hT 
accused. Where there is no demand the 

merely an omission to exercise thn ^ refusal but 
proviso (a I to section 350, the accusefis 'To?™'' 

iwlL rarn^d b^tfl^t-or thi^rr 

Proctd^rrCode! Cr1l''Z 


section 211 bars snhcia«r,^\^^? Acquittal under 

equent trial under section 182 

Redsion-Orderof^aZT-.ff' 439- 

calling any evIdenceZ^tu 

with an^rd^r'cT a;m.itt!rl; '-“‘-f*- 

Ruch an order irpassT: ihol‘‘ 

nesses for the pr^ecutio^ 

W..K, u. B. d, ,191% c^R^i-'-ri^r'"^'’* 1^7 

Ss. 408, 409 195 
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Criminal Procedure Code —contd. 


Criminal Procedure Code —coucld. 


If at a joint trial of two or more persons by a first 
class Mag^istrnte, an appealable sentence is jiasscd 
against any one of them, all the persons convicted 
have the same right of appeal even though tlieir sen¬ 
tences may bo of the kind against which an 
appeal would be barred by section 413 of the Criminal 
Procedure Code, if the trial had not been joint. 
SiiEOPAt. u. Emperor, 15 0. C. 38G; 1-4 Cr. L. J. 170 

170 

---S. 423 182,326 

■ - -- S. 423—diferino t^econ- 

viction—Petud Code (dcf XLV of JSGO), ss. i83, 353, 
An Appellate Court has power under section 433, 
Criminal Procedure Code, to alter a conviction fjom 
ono under section 353 of the Penal Code to one under 
section 183, Indian Penal Code. Kt'.vHAMSu i*. Em¬ 
peror, (19U) M. W. N. lllOj 14 Cr. L. J. 239 335 

-S. 424 195 

-S. 435 197 

-S. 439 177, 197 


S. 439 — Keuision —First 


Report — Concurrent Jindiny — Dofibt. 

Where, witii reference to tho first report at the 
Jhana and otiier circumstances, tho case against an 
accused person is very doubtful, tho benefit of the 
doubt should be given to tho accused and in such cases 
even the concurrent findings of facts by the lower 
Courts are liable to bo sot aside on revision. Kesar 
Sixuii V. Emperor, 5 P. W. R. 1913 Cu.; 152 P. E. K. 
1913; 14 Cr. L. J. 320 1008 

-S. 476 197,958 

—- S. 488—^offlect or re- 

fusal by w;or</s or by conduct —Denyiny putcrntty of 
child—Tantamount to neglect—Neglect or rcjusal 
heiny established—Maintenance oider to be made. 
Under section 4S8 of the Criminal Procedure Code, 
tho neglect or refusal may be by words or by con¬ 
duct. It may bo express or implied, and when the 
opponent has denied tho paternity of a child, that is 
a fact from which Court may infer neglect to 
maintain. 


Whoro the paternity and the neglect are established 
a maintenance order should bo made. Musammat 
Hidayat Kbatun V. Maiimbd IIayat, 14 Cr. L. 

e S. L. K. 208 


-S. 497 — Bail in non^bail- 

able cases — High Court's power to release on hail 
General law to be followed as a rule — Ejxeptional 
circumstances. 

Section 497 of the Criminal Procedure Code 
of 1898 says nothing about taking into considera¬ 
tion the likelihood or unlikelihood of an accused 
person absconding, or any other matter except whether 
or not there are reasonable grounds for believing 
that tho accused is guilty of tho offence charged 

against him. , . 

Magistrates are bound to follow the provisions of 
section 497 in dealing with the question of admitting a 
person to bail who is accused of a nou-bailable offence. 

Although a High Courtis not limited within the 
bounds of section 497 and has absolute discretion in 
the matter, yet as tho Legislature has placed the 
initial stage of dealing with crimes upon Magistrates 
and has in effect enacted that persons accused o 


non-bailablo offences shall bo detained in custody 
except when, in the opinion of the Magistrate, there 
aro no reasonable grounds for believing that the 
accused lias committed tho offence charged against 
him, a High Court is as a rule bound to follow the 
general law and to depart from it only under very 
special circumstances, espocially in tho initial stages 
of a case. Henderson v. Emperor, 6 L. B. R. 172; 14 
Cu. L. J. 171; 6 Bdr. L. T. 73 171 

I S» 522 —Restoration to 

posse.^sion—Time when order to be nuide—Whether to 
be made simultaneously with order oj conviction— 
Notice to accused if necessary. 

It is not essential in law that an order restoring 
])OSsession, should find a place in tlie actual judgment. 
It must bo immediate, that is directly arising out of 
tlio judgment of tho Court convicting in the case and 
without any fresh materials having in the meantime 
been produced. 

Before an order under section 522 is made, tho 
accused is in law not entitled to any notice. 

Therefore, such an order passed four days after tlio 
conviction of an accused, on tho express findings in 
tlio judgment witliout any frosli materials and wichout 
any notice to the accused, is compotont and not with¬ 
out lurisdiction. Jatindra Nath v. Emperor, 14 Cr. 
L.J^72 172 

_—-S. 526— Accused i/yider 

bona fide impression of not having fair trial—Ground 
of transfer. 

Where an accused person is under the boria fide 
impression that ho may not have an impartial trial 
before a Magistrate it is desirable that the case should 
be transferred from his Court to another Court. JiT 
SiNOH V. Emperor, 4 P. W. R. 1913 Cr.; 11 Cr. L. J. 
286; 154 P. L. R. 1913 718 

__ 533 307 

--S. 537 175, 183, 

315, 946. 954 

-—-S. 537 — Recording de¬ 
fence evidence in absence of absconding accused 

719 

-Sch. V, Form 24 

959 

Culpable Homicide, See Penal Code, ss. 
299, 300. 

Custom —Paatorago 890 

— — Village Bet Punnunhan, Tahsil Alipur, 

District Muzafiargarh —Wajib-ul-arz —Alluvion, dilu- 
— Rights oJ ala maliks inter se. 

A plot of land in tho village Bet Punnunhan, Tahsil 
Alipiir, District Muzaffargarh, belonging to some of 
tho all proprietors before submersion and taken 
possession of by them on ro-appearance, CJinnot be 
treated as the joint property of all tho ala proprietors 
of tho vlilage, on tho strength of paragraph 15 (2) of 
the Wajib-ul-arz, which relates only to land belonging 
to adna proprietors aud has nothing whatever to do 
with the rights of ala maliks inter se in such a case. 
Kaura V. Mumammad Bakiish, 137 P. W. R. 1913; 233 
P. L. R. 191-'* 85* 

__ ^AdOPtlon —Collateral succession 

944 
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Adoption— nj 0 H?y son — 

Burden of proof as to invalidity of adoption. 

Where the custom of adoption prevails iti the par¬ 
ties tribe the of proving that a particular adop- 
t on 13 invalid by reason of any restrictive custom 
lies upon the person who says that it is invalid. 

Ordinarily, it is no valid objection that the appoint¬ 
ed heir 18 the only son of his natural father. 

According to Hindu Law the adoption of an only 

Singh r. Jiwan Singh, 205_P. 


Custom — contd. 

Mere assertions of a power in the absence of in¬ 
stances are useless to prove a custom. Kuuda 

W R."m3 '''''' 


« -- Agaru-al Banias of Zira, 

Ferozepore District-Hindu Law or custom-Unl 

eyaiiW declaration and subsequent treatment- 
nor satisfactory prcccdcTit. 

The finding that the Agarvral Ban,as of Zira, 

T‘’ , ‘ ° '"'*“<^■■3 of adoption 

follow the general roles of Hindu Law, and that by 

t on of a 7 ‘“‘I'O"'’- unequirocal declara. 

t on of adoption foUowed by subsequent treatment of 

the person as an adopted son is sufficient to constitute 

. valid adop ion, though conclusive between the 

larties, would not be a satisfactory precedent if in 

•iny future instance among other parties fuller evi. 

deuce regarding the alleged custom of the Agarwal 

Baiiius of Zira should be forthcoming. Clinuv Lal 

V. IUri CIIA.V 11 , 17 C. W, N. 885; 126 P W R nil t 
187 P. L. E. 1913; (1913) M. IV.' X. 309; IS C.' L l‘ 
70, lo Bo.m. L. R. 646; 14 M. L. T. 83 669 P. C. 

Degree of relationship immaterial—Age limit onlu 
recommends,tory-Execution of deesl-Su/fident-Re. 

n“;. oMcr ceremoZ 

The Riicaj.i.am of the Auirifsar DistnVf /'irg"i 
permits a Randhawa Jat to adopt a tJrf 
among his collaterals irrespective^of hL d * 
relatioDship to him, and tL m^vLion 
the ago of the adopted son is of n re^jards 

and not of a mandatory character ™ 
a deed of adoption bef^ore Th^brnthm n^d^J'^ffi 

cient, and the registration of it is suHipJ«nf 

of adoption, and the non-perfornmre 
ceremonies is immn^.pn'oi t. . ® other 


Alienation—Gi/t—Ludhiana Tahsil, 

d/auza Jatana—Gift by undow to daughter's son-^ 
Goftafcais tn Me 7th degree—Daughfers preferred to 
collaterals in 7th degree—Acceleration of succession— 
Niece not an heir. 

residing at Jatana, in 
to is entitled to succeed 

to n""? . property of her father in preference 

to his wllaterals in the 7 th degree. 

A gi7t of ancestral property to a daughter’s son 

consented to by the daughter, merely accelerates his 
succession as her heirj and the collaterals in the 7 th 

prfperty^'^*' dii^position of the 

A brother’s daughter is not an heir of her patonial 
uncle. His collaterals in the 6 th degree areLtitled 

rbrothe preference to 

118 brothei s daughter and to control his gift of the 

.. 

^fTj: ,f~h77 a Hi 

encj of his after-born son to object -Collusive suit 

sonless Muhammadan agriculturist of 4 
of h.s non.ance.,tral holding in favour of his augl to 4 
and s.ster's sons is valid both accordin" ^Mu „ 

airaHcr h'' cannot be questioned by 

PlKirD.Tr; ni'P f 7 “''"•"'■''‘'C KliAXr. 

ikan Ditpa, 64 P. L, R. 1913; 13 P. IV. R. 1913 434 


V. Pa l 


allow redemption of fan°7nherRed°7rom 'h’e'rLs'’ 

band—Reversioner’s right 


8 

of husband’s acquired property ^ 
mortgage money due to hlj'^hm band'"^'' ''^122 


Attach 

iand by father among his sons 

2 ?roof— Installces. proiea—B urden of 

Notwithstanding that 

larger power of alienation thm^^ ^ somewhat 

Punjab,^yet an Muon of T^agtg Talsirr/t T r.‘.''° 
tnct, IS not comDetPnf fn a - *. ? Attock Dis* 

aneq'nally amon^ht son The t“r ’““d 

competency to do so must proJo ir"™ ‘‘is 


Jrmisi, Itultan Di.trirtIfr^\!^’"'TF'""' 

Si'A ir„Z:b 2 °LZl\l Zi 

.loes aZZT:enl2Z2'."^ 
by sale of his honso'with a Chririciide^nle 'ZT: 

‘ttw f ^ 0"“- 

ordinary menials nermiff* Aroras and the 

fore. ’ permitting the former to sell as be- 

a renunciltior^or the^^drscr V 

proprietors to object , right of the 

Muhammad u. Kavshi MAr 

L. R. 1913 R- m3; 237 P. 

___ 864 

or custom—Gift in ^JOOW — Hindu 
son-Khatris of Kau{trila'^tn^^ of da^hter and her 
-o^calpindi District—Inrn Khan Tahsil of 

t^hject-Volue of the P'.nJa7ZZgs.°^ 

of ‘bfTai°a'lp7nffi Dlstricf'fili®"^*^- 

not agricultural custom in *^11 Hindu Law and 
and inheritance consennnnM alienation 

of her husband’s ? ^ '"•'dow 

daughter and daogh^ter’s so^n of her 

reversioners. cannot be questioned by 
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Custom—contci. 

OuestioDS of custom which arise iu a case should be 
put in issue and decided upon the evidence, but 
should not bo concluded on tlm authority of atiy rul¬ 
ing. The rulings of the Chief Court oti similar points 
are instances of great weight but are not conclusive. 
LaBH SiSGH V. OORCtlAUAN Sl.NOH, 02 V. \v. U. 

131 P. L. R. 1913; 54 P. U. 1913 

_Gift—Brahmans of Tahsil Oujar Khan, 

Rawalpindi —Hindu Law orcuatom—Oiftof nnceMral 
land to daughter’s son—Daughternndher hn^^h'uut 
living loith the donor and serving hini -(Uft ra/nt. 

A Brahman of a village, in Tahsil Giiiar khan, 
Rawalpindi Uistrict, made a gift of ancestral land to 
his daughter’s son. The donor and his wife were 
blind, and the donee’s parents lived with them, so 
far as was compatible with the donee s father being 
in the army, and served and maintained thoin : 

HrM, that the parties were governed by the ordi- 
nary agricultural custom limiting alienation ot ances- 

^*^Th^ttlie evidence on the record and the Customary 
Law applicable justified the gift. 

SiNouI 138 P. W. H. 1913: 231 I*. U R. 19U 855 

_ _lYlarriagC — Sikh Jats of XahsU 

Shakargarh, GunUispur District ^Repudiation of 
woman by husband-Woman free to marry again- 
Marriage legal loithout chadaranda/i —Lc-;di/>mci/ <>/ 

fmon 7 'sikl<, of Chak Kotia, Tahsil ShakaiKaih 
District Gurdaspur, a woman expelled and repudiato.l 
by her husband, is according to custo.n tree to re- 
marry. She may become the lawlul wde of anotliei 
man without even tlie ceremony of chadarandazt and 
the offspring of such a union "■«“‘^L^'^^°«arded as 
loifitimato. IsnAU SiNoii y. Bunm. 1<< P- L- J,-”'• 


legitimate 

125 P. W. R. 1913 


460 


_IVIortg’ag'C — South Camira — Usufruct 

tuary mortgagee entitled to the value of improvements 
—/mprouemcn/s, meaning of. 

According to the custom in South Canara, a usufruc¬ 
tuary mortgagee is entitled to tlio value of 
monts effected by him. provided, however that tho 

parties have not contracted themselves m the parii. 

cular transaction out of the custom. 

Improvements are understood to im|dy ‘‘‘‘y ^ 

beneficial to the property, or, lu other words, t'' 
a reasonable owner would have consented. DAK^^MA 
V. Mariamma, 24 M. L J- 397 

_Pre-emption. See hke-bmition. 

Succession -Collateral succession 


of appointed heir 


944 

_ .Appointed heir does not 

succeed to collaterals of the adoptive father. 

Among JatS.-feHs of the Tarn Tu^n labs .\n.r 
Bar District, an heir appointed under f ^ 

does not acquire a right to ^ 

relatives of the person who 1*, lb u 1>#I3 

Jawand Sin-oh, 239 P. L. U. 1913; 149 P. W. K. 

____ _—Bhatias — Hindu Law- 

Right of daughter’s son to succeed in 

laterals-Bhatios rank as t.o.ce- 6 orn-Kangu 

Muxa/fargarh District. in the Dis- 

Bhatias ot the small town of land, 

trict of Muzaffargarh, though owning nmr 


Custom—contd. 

generally follow Hindu Law in the matters of succes¬ 
sion and there exists among them no custom modifying 
that law to the extent of excluding daughters and 
their sons iu favour of separated collaterals. 

Bhatias rank as twice-born but below Arora.s and 
Banias. Aya Ram i’. Thari Bai, 34 P W. R. 1913; 74 
P. L. R. 1913; 78 B. K. 1913 87 

_ Succession - GliorewahaRajputso/ 

Oarhsha aA’ur Tahsil, llosh iarpur Dis/rict - -/a/iertt- 
ance to nncc.'itral Citate — Daughter.s and daughter s 
sons not excluded by collaterals of more than seven 
ilegrees distant —t)uu3 probaudi—Riwaj-i-am of the 
Tahsil—01 no ueight. 

Among Ohoreicaha Rajputs of the (jarhshankax 
Tahsil of the lloshiarpur District, daughter and 
daughter’s sons are not excluded from inheritance to 
the aiiccstial estate by collaterals more distantly re¬ 
lated than the 7tli degree. 

Tlio onus lies heavily upon the party alleging such 

exclusion. . . 

No weight can be attached to the Riwoj-i-am ot the 
Tahsil. Rahmat Kuan v. Bisan, 13d P. W. K. 191^ 
234 P. L. U. 1913 850 

_ - — Goiir Brahmins—Mauznh 

Kharkhanda, District Rohtak-Iiindu Duo—Tribe 
notified agricuHural-Matter deserving consideration 
t/i decision of the question of (uw or custom—Aliena¬ 
tion -Widow—Tower to dispose of husband's ncquir. 

vil property. „ , . ^ 

In matters of sncces-sion the Gour Brahmins of 
kharkhanda, District Rohtak.donot follow the 
1.1 iiiciples of Hindu Law, but are regulated by the 
ordinary rules observed by tlie agricultural community 

of the i’lovince. 1 

Tlie circumstance of a t. ibe having been notified 

■is an a-M-icultural tribe for the purposes of tho 1 unjab 

Land Alienation Act, though not conclusive proof of 

the tribe being subject to the ordinary rule.s of 

Customary Law, cannot, nevertheless, bo left entirely 

out of consi«leration. 1*1 

Where a family has been in tho mam agricultural, 

the mere fact that of late years some mombors of 

it have boon educated and havo taken sorvico 

under (ioveriimeiit, does not free them from being 

governed by the Customary Law obtaming among ugn- 

It is not coiiipoteiit to a widow govmued by Custom- 

■uw Law to alienate the property of her late husband 
to wliicU alie has aucccedcHl on the orclinary life tenure, 
even though such property was acquircal by her lato 
husband. MuKANDI v. Bakhtawar bison, 210 ^ ^ 

K. 1913 

_ ___ _— Hindu Imw —Brahmins of 

Bahtiienl, Tahsil Hoshiarpr—Right of daugh- 
ter to succeed to self-acquired land m presence of col¬ 
laterals ol fifth degree—Ancestral fan(i-Ha8ihit. 
Brahmins of Mauza Balitiwal, Tahsil ami District 
Ho.shiarnnr. in matters of succession follow Hindu 
Law aUhoiigh they havo ownod land for sovorul 
Lmnorations ami partly depend upon its produce; and 
among them daughters succeed to the solf-acquired 
hind of their fatlier in the presonce of collaterals 

related to him in tho fifth degree. 

Laii.l not acquired by the common ancestor of a 
land-owncr and his collaterals is not ancoetral 

Llio latter* 
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Custom —contd. 

The word 'hasdat' does not mean land revenue, but 
the produce of the land Santa u. Musammat Daropti, 
ii P. W. U. 19U; 191 P. h. R. 191;^ 612 

~ Succession — incompetence of 

adopted son to mcceed collaieralleof Ludhi^ 

ana Tahsii. ^ 

AmonfrGu;ur.,of LudhianuTahsil unadopted son 
does succeed collaterally. Ruta e. Maula, (i3 P. 
L. R. 1913; 14 P. W. R. 1913 430 


, Muhammadan Rujunts-- 

W idoxv of pre-deceased son, 

Amon;? the M ilianimadan Rajputs of the Hoshiar- 
pur District, the widow of a pre-deceased son succeeds 
with the brothers of her husband to a share of the 
estate of her father-in-law. Fatteh Muhammad v. 
buLTAN Muhammad, 97 P. \V. R. 1913; 137 P. L R 
1913 122 

Miamcali District -Sister ex- 


Custom —concld. 

is of a partition having been completed 

IS no bar to a subsequent civil suit instituted to 

decide the question of title which has not been dis- 

posed of during the partition proceedings. 

Vhere in a suit m which a widow claims partition 
the parties are governed by custom, the onus lies on 

thenidow of proving that she can claim partition 
Parshotam 1-. Kaj Devi, 129 P. \Y. R. 1913; 219 P. L. 
K. 1913 

Damagres. 

Act, s. 5o. 


Sec Contract Act, s. 73; Railways 


contemptuous and nominal 




eluded hij mother and step-mother. 

Accor,Imp. to the Customary L„«- of the Mia.nvoli 

Uistrict tho mother and step-mother of the last male 
proprietor succeed to his property to the exclusion of 

J . R. 1913; 216 P. L. R. 1913 75 Q 


98 

ownpr nf of possession of leasee by 

d^rge:^:;"^^ tit.e-Liabi,ity oflesso^J 

Failure of mortgagee to pay a prior mort- 

676 

e.i on 

, measure of-Mitigation of damages 

613 

Neghgence—Accident caused by ne-li 

itn nsi rtfcm ^ ^_ 


ifence of both parties 


W. H. 

441 


r) , . , . . Object of khanadamadi — 

Daughter dying ivithout i.ssae-Khanadamad succeed- 
>«g ond marrying another wife-Step-Kon,’ incninpe. 
iw . ]f'^^f-P’-opertij, whether reverts to the 

daughters blood relations. 

iheciistom of Maauda/Jifidi in cases where it ob- 

On the death of a daughter, leaving no issue, the 
kf^nadamad succeeds to the property of her father for 

death the property reverts to the daughter's blood 

relations; us sons by another wife have no locu^ 

~ ' VViClOW—Uncimstitv 

mother-Forfeiture of estate-Pleid{ng{~Ap%7latt 

Court uicompetent to allow new case to be set iT n 
appeal. 

Under the Customary Law of the Punjab, as under 
Hindu Law, the uncimstity of the widowed mother of 

a deceased proprietor, who is in possession of 
estate on a Iife-teiiure, does not work a forfeiture of 

her interest in the estate. ‘«rieicure ot 

'^fiere the plamtifE sued for possession of the land 

held by a female holder on a Hfe-tenure on the 
ground that by her unchastity she forfeited her 

life-estate, the Appellate Court is not justiBed in 

decreeing the chum upon the groundthat the perma 
nent connection formed by the woman with ' 
paramour amounted to a re-marriage under the 

57 ¥Tv:i."i9T3..^/rRr'iZ'?9i3'" 


Madras f°'- 'ibel published by 

member of " ’““'"Potont both against 

State for India in Councir'“ “f 


Death , proof of time of 

SUit-Alienation by widow- 

uemrer^ahV^ —LeTthile 

81^ 

267 

-Ord^uZT^"'' Cll'of 1882), a. 90 

Court.fee on ineZraZtl «^oree-Appeal- 

perty Ic^isTd"'' ‘'‘® transfer of Pro- 

order is an nr)ne°l7^’ “Ppeal from such an 

on “m:rA‘ Z7::;% 

-op.c%.r“Sas"i8 o-rif. i^r‘" 

for libel pub- 

hoth the menfbers^rthe incompetent against 
retary of State fnt v ?^°.^o^ernment and the Sec 

vilege-OuaUl^n. Coancil-Absoluto pri. 

remote P*'^*iego - Claim for damages too 

Libel —Publication 




Privileae—FniT •'Oitcatwn xn newspaper— 

truthZLiZl ^Proof of 

~Discretion-^F Costs 

munity. in furtho ^ ^ funds of the Parsi com. 

certain public lectul^cr^ 

tributor to the o i ’'^i^o was a frequent oon- 

to the columns of Jam-e-Jamshed, a daily 
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Defamation—contd. 

newspaper, wrote a letter to that paper criticising the 
conduct of In the course of that letter, B. stated 

that the late Sir Jainsetjee Jeejeebhoy on one occasion 
said to B. “What can wo do, /i.r» If sucli persons 
(meaning -1.) are not allowed to speak, they send us 
threats that they will create disturbance and stop 

the conduct of the bufiness. 

.4. thereupon sued /?. as well as the editor, proprietor, 

printer and publisher of Jinn-i'-Jdinshed for the re¬ 
covery of Rs. 9,000 us damages for injury done to his 
reputation by the libel. That libel was charged as 
containing two distinct imputations on the conduct ol 

/irst, that ho had obtaiiio.l the privilege of being 
called on to move or second propositions at the meeting 
of the Pnrsi Anjumau by sending to the triistee.s ot 
the Parsi Panchayet. who conveyed those meetings 
threats that if he was not allowed to move or second 
propositions, ho would create disturbance at the meet- 
in? 3 , and, secondly, tlmt .4. had boasted ,n the locturea 
delivered by him of being a greater friend of the late 
Sir Jamsetjee than he really had been: 

Held, (1) that the words complainoil of were HO 

^^TsT^that the statements were not privileged, as they 
were published in a newspaper, read by the public at 
largo and circulated among all classes of readois 

besides Parsis; . 

(3) that as the imputations contained an 

of fact imputing misconduct, the hbel was out of the 

sphere of fair comment; , 

^(4) that the libel could bo justitiod only on the 

ground that the allegation was true; 

by the late Sir Jamsetjee to B. was inadmissible i . 
evidence under section 32(3) of 

if true, it would not have exposed Sir Jamsetjee to 

criminal prosecution or to a suit for ^ 

ffil that coiiseouently, there was no evidence at 

tb"'futh of the libel in substance 

“"af ovon it trno,thostate.nentof Siebj^setj^ 

was inautheient to prove the truth of the Imcl as 
lacked the test of cross-oxamination ; 

(81 that as no misconduct in or with lererence to 
tlmsuit was found against A., he ought to bo awa.de d 
nominal and not merely contemptuous 

( 9 ) that it would bo fair to allow A. Ks. -JU as 

damages with costs of the suit. ,,un«rts 

Roth privilege and fair comment are 

of the law of privilege, with this ‘anccill 

former technically so called relates t»m a m. .al 

rights of nn individunl. wherens the “ 

the common rights of ovnrj- n.omber of the pnbl.o 

■“orvm,- facts which are true as regar.ls a matter of 
public interest, it is open to any 

to comment on them fairly, but „,<ide in the 

s^ riib7o1irenr P^iustanees of acts o^^ 

the plaintiff more or less Closely 

oular act of misconduct imputed to jofond. 

libellons statement is ...l,stance 

ant can justify the l.bol as true m 

and in fact by proving .Is truth. „ith 

Qther acts and occtWJons having nothing 


Defamation — conoid. 

the act in tpiestion, unless it is intended to show that 
those acts were parts of the liabitual and intentional, 
not accidental, conduct of the plaintifT. 

In a case of libel, the law is that the damages are at 
large. It is not necessary to prove any particular 
damage. The Jury miy give such damages as they 
think tit, having reganl to the conduct of the parties 
and all the circumstances of the case. 

fVlthoiigh the <|iiosti^n of costs i.* in the discretion 
of the Judge, that discretion must be exercised on 
proper materials. 

Per Brnm'in, J. -Wliere a plaintiflf claims substantial 
damages for injury to his reputation, ho shouhl him¬ 
self come before the Court au*l tell the Court wlio he 
is, so that the Court may form some idea of the 
reputation for injury to which money compensation 

is claimed. 

Iti Courts of l iw, tliere is only oiia way of proving 
the tnitli, and that is by legally admissible and rele¬ 
vant evidence. 

The doctrine of privilege is referable to cases in 
which communications are made in what wo may 
call confidence by one person liaving .special inform¬ 
ation to give to aiiotlier person entitled to receive 
tliat confidence. NADiKsii.wv lIoRMUsJi Sukiua u. 
PiROJSHAW Katan-u Rat.sauak, 15 Rom. L. R. 130 


---- i^Iiinder—Statement made to official 

■oiperior not intended for Court of juntire—Privilege 
—Qualified or ahaolute. 

The only ]>riviIego whicb can bj claimed in res¬ 
pect of a slanderous statement mifle to the ollicial 
Liperior of the si indereJ person, which is not in¬ 
tended to he made in a Court of justice or at any step 
or stiigo of a judicial proeoe*ling, is qualified and not 
absolute privilege. Jl’sah Tu\hia u. Morrison, 15 


Bom. b. R- 249 

Defence of suit c.r tempore 


480 
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Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S. lO-A-Rctrospffr/u’i?- 

•'Anrienlturi^itsatdate of transaction," meaning of— 
ApplicahUitij - Evidence Art (/of 1872), s. 92 —Sale 
O'- mortgage-Separate unregistered agreement to 
convey not admissible iti evidence. 

Section lO-A of the Dekkhan Agriculturists’ Relief 
Act rotro5<|>cctiVC. 

But a per.son is not entitled to the benefit of that 
section unle.ss he was earning, at the time of the 
transaction, his livelihood from agriculture in a D.s- 

trict to which the Act applie<l. 

A written agroomeiit tore-convoy immoveable pro- 
nertv not being registered can only operate as a con- 
tract and in the ab.sonce of fraud, cannot be admitted 
in cvi.louce to prove a sale-deed to have been a inort- 
gage deed. Bilawal e. Ciioithram. G S. U R. 

__ - S. I 5B —Decree in terms 

of nicard -Instalments -Inapplicabilifg to fUing of 
award. 

A defendant, though an agriculturist, cannot, in 

execution of an award filed under Rection 525 of the 

old Code of Civil Procedure, got the benefit of section 
1.5R of the Dekkhan Aericolturiats’ Relief Act. IIas- 
somal V, KuusniBAM, 6 S. h- R- 209 564 
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Dekkhan Agriculturists’ Relief Act 

—coucld. 


— ■ S. 20 —yot applicable to 

a person not agriculturist at the time of decree. 
Section 20 of the Dekkhan Agricultrists’ Kelief 
Act cannot apply to the case of a person who was 
not an agriculturist when the decree w'as obtained, 
whatever his status may be thereafter when execu¬ 
tion comes to betaken out against him. Bat^chand 
CUATDRCHAXI) V. CUDNILAL JaHJIVANDAS, 15 BOM L. 

R. :^87 901 

-- - S» 22—Execution of decree 

—Ath/r/tmeut of inunovenhle property cf a(jriculturi.<it 
—Sale loithout object—Right to recover property by 
subsequent suit barred—Burden of proof — Presump. 
tion—Proceedings of Court—Civil Procedure Code 
(Act I'of inOS‘, .s. 60 —Evidence .-Irt {[ of 1S72' 
s.s. 101. 102, 103, 114 ill. (e). 

In 1885, A. mortgaged to D. certain propertv for 
10 years. In 1888, C. obtained a money-decree 
against A. in the Vinchur Court. In execution of 
tiiis decree, the riglit, title and interest of A. in the 
mortgaged property was put up to sale and pur¬ 
chased bv D., who subsequently sold the interest 
purchased to B. 

In 1908, A. sued B. for possession by redemption 
of the property, alleging that as he was an 
agriculturist the sale in execution was illegal and of 
no effect. It was found that A. had been an 
agriculturist since the date of mortgage. There was 
no evidence to show whether or not A. was known 
to bo an agriculturist in the Vinchur Court at 
the time of the hearing or of the execution procoerU 
ings; nor was it shown that C. hafl instituted his 
suit after obtaining the certificate of a conciliator; 

Held,fl) that the suit must be dismissed us 
there was no reason to treat tlio inimovoublo pro¬ 
perty sold by the Vinchur Court ns tlie property of 
an agriculturist, as A. had not proved in tlie first 
suit that he belonged to the privileged class of an 
agriculturist; 

(2) that it could not be assumed that the Judge of 
the Vinchur Court acted contr.ary to law iu pass¬ 
ing orders for a sale of A.’s property. 

The maxim of law which must be followed in the 
absence of eviilenco is tliat everything which ought 
to liavo been done was done by the Court. The 
ordinary rule is that property belonging to tlie judg¬ 
ment-debtor is liable to attachment and sale. An 
agriculturist, in order to resist the application of that 
general rule, must show that ho belongs to the 
privileged class so as to render section 22 of tlie 
Dekkhan Agriculturists’ Relief Act applicable to 
bis case. 

In Courts of law, only those facts can be taken 
to exist which are proved. In the absence of 
proof, the exemption from liability to attadiment 
or sale cannot be held to exist for the purposes 
of the execution proceedings. Narayan Axa.ndram 
Marwadi V. Gowbai Duondibu Jagtap, 15 Bom. L. R. 


278; 37 B. 415 591 

Dischargre —Pro-note—Joint promisees — Dis- 
charge by one of entire debt | 2 

Discretion —Costs 9 q 

Power to set aside decree on ground 

579 


Dismissal in default. See CmL Pboce. 

PURE Code, 0. IX. 

~ ~ —Plaintiff dying during per- 

uency of suit ' Suit dismissed for default —Inappli¬ 
cability of the provisions—Inherent power of Court 


~ ~ of suit—Plaintiff not coraplvino- 

with order to file agreement to arbitrate 472 

Divorce Act (IV Of 1869), ss. 18, 57- 

Marringe contracted within six months of confirmation 

of decree of dissolution of former marriage _ first 

husband living—Application for maintenance and 
custody oj child of the marriage. 

llio terms of section 57 of the Divorce Act are im¬ 
perative, and there is no alternative to passing a 
decree of nullify where tho marriage is effected within 
SIX months of the confirmation of a decree of dissolu¬ 
tion of a former marriage of either party, and tho 
former husband or wife, as tho case may bo, is living 
at tlie time of the latter marriage. 

Application for custody and maintenance of tho 
child of the marriage must he by separate petition. 
BETrERiiiGK u. Curry, 29 P. R. 1913; 222 P. L. K 
1913 77Q 

* ■ S. —Appeal from decree lefusing 

to allow dissolution of marriage passed by District 
Judge in Upper Burma-Jurisdiction o} Chief Court. 
As the Upiier Burma Civil Courts Regulation of 
1896 does not provide for any appeal from a docreo 

or Ol der of a Divi.siotial Court pas.serl in the exercise 
of Orii'inal Civil Jurisdiction, there is no Court to 
which an app!) il lies from a decree or onlor of such 
Court under the Indian Divirce Act and, tlioroforo, 
no such appeal lies to tlie Chief Court b^wer Burma. 

E Uaroingk V. II. E. IIardinge, 0 Bur. L. T. 10; 

^ L. in U. 8 * 


S. 57 


DOCU men t, alteration of. See Ah 

POCU.ME.VT. 


778 


TERATION OP 


, conscruction of. See Construction 

OF DOCUMENT. 

T. 7* between parties to suit—State- 
nient in d.>cumerit as to lands in auit-Whether 

qhrt of document, whether 

vhould be called to depose to truth of statement in 
tlooumcnfc 615 


uot produced before Court of Wards 
o o e admissible in evidence subsequently— 
Gluiin not destroyed S 40 

I2I 


9 proof of 
Execution — Attestation, proof of. 


rpt -—-.1 cfcfisiacjon, prooj oj. 

ir. r. attest a deed as witnesses, 

1 Rsed upon the deed. One of the witnesses 
as dead, another denied having attested it and the 

said that he could not re- 
n er. The plaintiff then produced another wit- 
^posed that one of the executants had him- 
seir written the document, and after the executants 
had signed it. the names of the two attesting wit- 
esses written with their permission on the 

dooumenL ^ 

Held, that this was sufficient to prove that 
document had been duly exeented and attested. J 
ISEHARI LAt V. SaHU PeRSHADI LaL, 11 A. L, J. MX) 

789 


the 

the 

Jai 


pf fraud 
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_money —Addition of conditions of 

forfeiture of earnest-money and re-sale, effect of— 
What is earnest-money 616 

Easement— Door a^cd ly females cannot be u^ed 
by males —A^^raration of easement. 

If an easement is confined to a pa'ticnlar purpose, 
it ought not to be extended to any other. Hence the 
back door of a house which was occasionally used by 
the sweepress or the ladies of the house or their mauls 
for passage cannot be converted into a main door to 
bo used by males. Umsa Prashad v. 

-- Light or air —Easements Act (V of 

1882), s. ZS^Agreement to release easement by one 
o) several co-otvners—Ineffectual against others Pro. 
seention of individual members, no 7iecessdy for 
alienation of jamily proiierfy—Blocking of light or 
air^No substajitial difference of usefulness of house 
—No case for injunction. 

An agreement by one of several co-owners of a 
dominant tenement to release an easement is ineffec¬ 
tual against the other co-owners. 

There is no authority for tho proposition that tlio 
prosecution of individual members of a juint family 
constitutes necessity such as would justify alienation 
of the joint property of tho whole family. 

Where the blocking of an aperture for light auu 
air leaves the house as substantially useful as before, 
tho case is not one for injunction 
only. Motumal v. Javheumal, 0 S. L. K. 2bo 

- Light and air-Easement of air more 

important-closing of ventilators-Depriving of 
effective ventilation — Serious injury — Damages 
Where to be alloioed. 

Whore by the closing of certain ^ 

house, a through draft for the 
ventilation is not left, the injury is 
that the house will not be as substantially useful as a 

is more important than the 

""'^Damage^JIhould be awarded where the 

so serious that tho property might 

tho plainitiff’s and bo as Bubstantially use u 

before. TnADCMAh u. Jesu.mal, 6 S- L. R. 255 

_ Right of 7 cny-Unity of possession of 

tenements in one oivner-Sevcrancc by conveya^^ 
Single transaction-Rights passing to transferees 

Whortthe same grantor convoys, i- f 
one transaction, portions of hia prop . with 

grantees, each grantee, who takes is ^ 
the knowledge that tho other tenements are or w M 

be conveyed as part of the same 

absence of express stipulation, presumed n 

tho tenement subject to such rights as are created 

favour of the other grantees. ntuler an 

When the Official Assignee soils it 

order of Court which is recited ,n the sale deed .t 
must bo t iken that the sales formed part ot 

ThmigCin a deed of 

reference to a right of ^ . oinn<»with aupur- 

tho same hold and enjoyed are us which 

tenances,* they are wide enough^ u^^w^ior airing 
has never existed as an easement but wnioi , 


Easement —conoid. 

the unity of possession, is in fact used for the con¬ 
venience of one of tho tenements afterwards severed. 
Penukonda Venkiah V. Saska Krishnamoorthy, 13 
M. L. T. 313; (.1913) M. W. N. 317; 2^ M. L. J. 552 

80 

- _ User as oj right —Onus on pZainfi.^— 

Presumption from nsei Question of fact.j 

In a suit under section 20 of the Limitation Act, 
the onus is on tho plaintiff to prove that tho user was 
as of right. But the presumption to be drawn from 
user must always bo a question of fact depending on 
tho circumstances of each case. Ramesiiur Mitra 
Nut Behari Guin 

Easements Act (V of 1882), s. 38 

^Uo 

East India Company-Liability for broach 
of contract—Liability for tort in transactions ‘^Jhe 
nature carried on by private persons 353 

Eastern Bengal and Assam Excise 
Act (I of 1910), SS* 53, 72 956 

Eastern Bengal and Assam Te¬ 
nancy Amendment Act (I of 
1908), S. 61 (3) 

See Lanplord and Tenant. 


Ejectment. 

■ _ suit. — Plaintiff in ejectment suit 

must recover on the strength of his own title—Agree. 

m.nt forming foundation oJ plaintiff's title-Declaring 
him merely jxirtncr and entitled to possession only m 
case of success of contemplated Utigation-No present 
rightto possession Suit for ejectment must fail. 

\ plaintiff in an action of ejootineut must recover 
on the strength of hia own title, not by the weakness 

of his adversary’s. p „ 

Whore an agreement forming tho basis of tlie 
nlaintiff’s title provides that ho should merely bo a 
nartuor or co-owuer with tho other party to tho 
Lreement in a certain undivided fraction of the pro- 
portv in dispute, ami that in case of fiuccess in the 
cjontemplated litigation in respect of tbe said property 
ho should become entitled to tho proprietary posses- 
aion of the said fraction, a present right to the poa- 

session of a share in tho property is not conferred 

and hence a suit for ejectment would bo mcompetoQt 
before tho successful issue of tho contemplated liti^- 
tion Basant Singh u. Mahabir Pkrsiud, 17 C. W. 
N W (1913) M. W. N. 181; 11 A. L. J. 4C9; 17 C. L. 
?-5r!^;’l5 BoiV L. R. 525; 16 O. C. 136; 14 M. L. T. 
Gl; 35 A. 273; 25 M. L. J. 301 340 P. C. 

■Plainti^ to succeed on hia 


own 


title. 


In an ejectment suit, tho plaintiff can succeed only 

on tho strength of his own title. 

lie cannot bo allowed to abandon his own ca.se 
And adopt that of the defendant and on that footing 
claim relief. Balmokund Kesordas v . Bhagwan^s 


Kesordas, 15 Bom. L. R 209 
Ejusdem generis, doctrine of 
Equitable set-off. Saa Set-off. 

Estoppel— Admission 

Kogloot to answer notice 


401 

789 
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Evidence— concid. 
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-Revel siouer attesting deed of transfer 

by widow 255 

&V judgment—Judgment in personam — 
All necessary parties litigating—Xo collusion—E_^ect- 
ive against oil—Civil Procedure Code (Act XiV of 
18S2^, s. Id —Not exhaustive on estoppel hy judg¬ 
ment. 


prove the supply of bricks and tho amount due in 
payment therefor aliunde. 

Tn interpreting documents of the kind which clearly 
are not intended to be pro-notes, the intention of 
the parties and all particulars connected with the 
transaction must be considered. Lehna Singh u 
Ahmad Din, 103 P. R. 1913; 174 P. L. R. 1913 


If all who have a right to appear and be heard in a 
cause have been duly made parties, the judgment 

establishes a perfect and complete right against all 
as much as would a conveyance of a joint estate by 
all the parties interested. Judgment in an action 
strictly in personam indeed binds third persons in that 
way: all that is necessary is that all those who have tho 
exclusive right to litigate the cause are proper parties 
to it, and that tho «(5^*®stion should be determined 
without collusion. 

Whore the question relating to the ownership of a 
certain piece of land was one entirely between A. and 
B., and A. obtained judgment against B., a suit by B. 
against the Secretary of State for a declaration that 
the land svas not liable to assessment would not be 
maintainable for want of title in B. who was estopped 
by tho judgment obtained by A. from averring that 
the laud belonged to him and not to A. 

Section 13 of tho Code of Civil Procedure, 1882, 
does not cover all cases of, estoppel by judgment. 
Sayam Ramamoorthi Dhora u. Secretary of State, 

24 M. L, J. 469; 36 M. 141 656 

« 

— ’ ■ -- Representation m/ide by father or brother 

of minor—Minor not bound 6?/such representation— 
Plea of minority not taken in pleadings—Plea not 
allowed in argument in second appeal—Practice. 

A minor is not bound by any false representation 
made by his father, brother or cousin. Even if any of 
these persons acted as tho natural guardian of the 
minor, it is doubtful if the minor would be bound. 

A plea of minority, which was neither raised in the 
Courts below nor in tho memorandum of appeal 
before the High Court, cannot be raised for the first 
time in argument in second appeal. Debi Das v. 
Tglshi Ram, 11 A. L. J. 202 55 

Evidence* See Admissidiutv. 

■ ■ —-Statement of witness 148 


Document—Not between parties to suit — 
Statement in document as tolands in suit ~ Whether 
document evidence—Maker of document, whether 
should be called to depose to truth of statement in 
document. 

A deed made between persons, who are not parties 
to a suit, and containing a statement with regard to 
the property HI dispute stating that it belonged to 
A., 13 not evidence in the euic; if it was desired 
to prove tho facts stated by the maker of tho deed 
he should have been called to depose on oath to the 
truth of what he stated. Cheragh Alt Prodhania 
i’. Mohini Mohan Bardhan 615 


- '—-P(jecution evidence disbelieved in most 

parts Convtcfton, tf can be based on rest of evidence 
to be considered by Judge-Judge disbelieving almost 

and substituting hts own, theory founded on surjniae 

ought to be set 

If a Sessions Judge disbelieves and rejects much 
of the evidence of the prosecution, he should consider 
wrofully whether a secure basis is left for the ver. 
dice against the accused* 

If the Judge has discarded almost in their entirety 
the accounts of the occurrence given by the writneases 
for the prosecution and has substituted a narrative of 
his own founded for the most part on surmise and 
wnjecture and whol|y inconsistent with the story told 

the said that his account of 


- Contract to supply bricks—Receipt of bricks 

Promise to pau — Pro-note— Evidence of the supply of 
bricks even tt’/ien document inadmissible Jor loant of 
stamp. 

A contract was entered into between tlie parties for 
the supply of bricks to be supplied from time to time. 
Each time a supply w’as made, a printed form, evi¬ 
dently used for various purposes, was sent by the 
plaintiff to bo signed by the defendant obviously as a 
receipt for the bricks. The form showed the amount 
of bricks supplied, rate to be charged, and the sum 
chargeable. Tho signature of the defendant was 
immediately under the total of bricks supplied, and 
lower down in the document the words *‘qimat indul- 
talab ada kardunga" were written ia Persian. The 
document was unstamped: 

Heldy that the document was not a pro-note, but a 
mere receipt for bricks. 

That even in case of indamissibility of tho docu- 
ment for want of stamp the plaintiff was entitled to 




vMc nuio ui ueatn ot a DarticQlar 
person a Municipal Register was produced The 
derk who produced the register could ^not say who 
wrote the particular entries relied on nor couW^be say 
who was responsible for keeping thA Ster nor 

^ entries were inadmissible in evi- 
dence. Jiwan Bakhsh u. Khan Bauadcb Khan 


Evidence Act (l of 1872), ss. 14, Ps® 

gg 

,-.,.,.,7 7 r.®®' 25, 26—Statement hu ac- 

CO. 

him.e,f L ad„.-33iMe ”':“dr=e" “ 

V A PUT, .p ’ information * Evpsbob 

i- Akhtiar, 6 g. L. R. 143; 14 Cr. L. j. 252 508 
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__ __S. Incriminating statement of 

accusedin Police custody while pointing out or pro¬ 
ducing i 7 ij«fr«mene with which or spot where offence 
committed—Blood stains on zomindar’s clothes 
Police diaries to be tiscd in interest of nccnscd 
Criminal Procedure Code ^ 

Inoriminating statements by way of confession made 
by an acoused person while in Police custody when 
producing or pointing out articles comiec ed with 
the commission of a crime, are inadmissible nn.lor 

section 27 of Act I of 1872. i • i 

Tho statement of an accused that ho buiied the 
weapon of the offence in a certain place is relevant 

but not tho part of that statement that It was the 

weapon with which ho hud committed tho crniio. bo 

also the statement that ho would point out a 

spot and tho evidence tl.at at tl.o spot .nd.catod blood 

siains would bo found would be ad.n.ss.ble, 

the part of that statemont that it was at this spot that 

he had committed the crime. 

Where the accused produces tho article h , 

though tho fact that he actually 

particular place may be proved yet the accomp > 
ing statement to the effect that ho buried it there 

inadmissible in evidence. onnqist- 

Whoro au accused person has ‘‘'rouKliout consist 
ently rofnsod to make any confession hoforo a 
MaKbtrato and aRainst whom there is 

ovidonooat all, his incriminating statninent nndcr 

section 27 of Act I of 1872, most iieoossarily bo re 

oeived with tlio greatest caution ®'‘f)tBcors’and 

though deposed to by respectable Police Otficors 

the village authorities. ,, u.. ^..f.^rrod to 

Tho Police diaries etc. should bo ^ furred to 

under section 102 of the Criminal 

1H9B, in tho interest of the accuse ! P . 

chocking the evidence of the 

to see how far their statements ^n > very 

Blood stains on a ° Vmpfror In 

seldom incriminating. Santa '» [913 

P. W. R. 1913 Cr.; U Ch. L. J. m 171 I - L. R- j 


s. 30 

S. 32(3) 
S. 32 (5), 


Evidence Act— contd, 

__S« 68 — Evidence of scribe—Proof 

of document—Attesting ivitness. 

The evidence of the scribe of a mortgage-deed, 
who signed tho deed in the usual way without any 
intention of attesting it as a witness, is not sufficient 
to prove tho deed. 

An attesting witness is a witness who has seen the 
deed executed and has signed it as a witness. Badri 
Prasad v. Abdul Karim, 11 A. L. J. 260; 35 A. 2^ 

I 

_s. 69 — proof of document— Attest¬ 
ing witnesses dead—Identification of signature of 
attesting witnesses—Subsequent deed recognizing exe¬ 
cution—Document onlij marl<s of the execu- 

tant. 

The executants of a docunienb, being unable to write, 
made their marks upon it. Before a suit could bo 
brou"ht upon tho instrument, all the attesting wit¬ 
nesses were dead. In order to prove the execution 
of the document, a witness was produced who simply 
identified tho hand-writing of the attesting wit¬ 
nesses. . . . 1 . 

Further, a subsequent deed of usufructuary mort- 

gage was produced, which was executed by one of tho 
executants of the mortgage in suit and by the repre- 
seutativo of the other executants, and referred to and 
recon-nised tho genuiuenessof the mortgage in suit. Tho 
representatives of the executants of tho deed had also 
executed a sale-deed which recognised tho genuineness 
of the usufructuary mortgage mentioned above: 

Held (1) that the evidence did not comply with 
tho provisions of section 69 of tho h:videnco Act 
and the signatures of tho executant of the deed were 

not proved; . j 

( 2 ) that tho deeds of usufructuary mortgage and 

sale were not ovidonco that the signatures of tho 

executants were in their hand-writing. GonARm^v 

Das V . Hori Lal, 11 A- L. J- 379; 35 A. 364 121 

s. 83 

S, SO—Documents thirty years old 


179 


(6) 


Recitals in 

740 


deeds—Evidence of adoption 

_s. 32 (5), (6)-Kecital in Win 


about age 

_S, 34 —Booik« ^regularly kept 

course of business’, meaning of Effect of met 0 
keeping books. 

Books are ‘regularly kept in the course 0 ^ business* 
within the meaning of the provisions 
Indian Evidence Act, if they are kep J" P. current 
some continuous and uniform practio npraon to 

rontine of tho business of the particula [ 

whom they belong. 

The particular method, however, ^®^^*jjciiand 

books may affect their value 534 

V. Emperob, 6 S. L. R. 195; 14 Cb. L. J- 26- 00 ^ 

s. 50 


to be accepted with care and caa^ion—Question of 

genuineness of docximentt — Oenuinene^^ admxtted and 

acted upon by third parties, effect of. 

There is a very coosidorablo danger in accepting 
without care and caution, documents simply because 
they purport to be more than thirty years old. 

Whore in a dispute between the proprietors of a 

potti in a certain village and a body of non-propnotors, 

Jhe Question is as to the genuineness of a deed relat- 
\ul ?o the title of the land in dispute, the Court cannot 
ofe Bight of tho fact that proprietors of another 
of the same village, many years ago. accepted 

t^e document and gave up a plot of land upon that 
nnd ill consequonco of their being s .tishod that 

I’t'^w^not GH0..M Ak.M. D.. 2« 

P. L. R. 1913; 143 p. w. R. 1913 yo4 

_- s. 91 307 

__ g, 92—Exclusion of oral oviderce 



92 —Sale or mortgage 

. 101 , 102, 103 
106 
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Evidence Act— contd. 


s. I 10 — Possessioji — Burden of 
proof, ithtfting of—Judicial possesision—Non.inter- 
jerence by Stafe-Ownership-Prcsuinption of sur. 

render of owner^hip-Cause of ncfion-Noiice sent 
under section HO of the Code of Civil Procedure^ 
Bombay Land Revenue Code (Act V o/ 1870) s 37 _ 

?T7Z Act 

(IX of 1908), Sch. I, Art. ^^—Applicability. 


Evidence Act— ooncid. 


A. was in p^sessiou of a <?raveyard for a iiumber 
of years. The Collector passed an order handin^over 
the property to B. A. appealed to the Commissioner 
and his appeal was rejected. His possession of the 
property however, was not interfered with. He brought 
a sDit for declaration that the property belonged 
to him and that Government had no riWit or in- 
terest in it and for a perpetual injunetTon against 
the Secretary of State restraining the latter 
from entennpr into possession of the property or 
dispossessing j 

( 1 ) that A had failed to prove such juridical posses- 
Sion as would raise a presumption of title in his favour 
and shift the onus on to defendant. 

C.)—( 2 ) that the notice sent by 
the plaintiff under section 80 of the Code of Civil 
Procedure could not constitute a cause of action 
pviDg plaintiff a right to sue for the relief sought by 
mm; his right to sue accrued when the order by the 
Collector was passed; 

J3) that the suit was in effect one to set aside the 
Collector 8 order; and under Article 14 of the Limita¬ 
tion Act it should have been brought within one year 
from the date of that order; 

(4) that it not being necessary to sue to set aside 
an order that was ultra vires, Article 14 of the Limita- 
tion Act did not apply to the case. 

Under section 37 of the Land Revenue Code the 
Collector can only dispose of lands which are not 
the property of individuals. The section cannot bo 
TOnstrued as conferring upon the Collector the power 

to determine whether land is the property of 
Government or not. t i '.'i 

E^idenc-o Act, possession 
•hort of the statutory period, which may iri^e a 

title by prescription, is sufficient to raise a pre 
sumption of ownership and shift the burden of prov-* 

Where neither 

■ide can show title, the possession which attracts 
the presumption of ownership must be a possession ' 
founded on a prtma facie right. Even if the mere 
wrongful possession is taken to be sufficient to shift ' 
the burden of proof, still the circumstances may ’ 
show that Buch possession was merely that of a 
uconsGQ ADu not of hq owner. ^ 

of allowance ^ 

of aotB which do not necessarily inrolv-e any denial ' 

of ownerah.p, or a (frant from him do not suffix I 

t^o create an ownership against him; and the mere 

non-mterference of the State, to which neglecTi® - 

not to be imputed, is not to be accounted for if r 

ran be otherwise accounted for, on a presamptiin of - 

s snrrender of its ownership. Fakir Shah Bdhdiv J 

Brcretart or State, 6 S. L. E, 210 555 

S. I 14 ,yg 

s. 1 14 III. (b) 321 , 534 

--S. II4IJI, (e) 59 , 


*1^ S. 122 —Communication bettveen 

r. husband and wife—Disclosure not to he permitted 
r. except with consent—Consent cannot be implied — 
7t Duty of Court to ask whether consent given or not — 
Proof of guilt by circumstantial evidence—Nature of 
evideyice required. 

d Under section 122 of the Evidence Act, no 

communication between husband and wife can be 

^ disclosed by the one against the other without 

. consent of the party concerned. The consent cannot 

be implied. It is incumbent upon the Court to ask 

j the party against whom the evidence is to be given 

^ whether he or she would consent to the evidence be- 

I >ng given, and not to admit it unless such consent is 
given. 

^ Where it is sought to prove an offence on circum¬ 
stantial evidence only, there must bo a chain of evi- 
dence, or series of established facta so far com¬ 
plete as to leave no reasonable ground for n conclusion 
therefrom consistent with the innocence of the 
accused. Bishe.v Das u. EMPfcaoR, 14 Cr. L. J. 316- 

244 P. L. R ima __ 1004 

, , S* I 22—“ Communication between 

husband and wife not to be disclosed without consent 
of the other party. 

alleged by the wife of an accused person 

tv) . ® respectof the offence with 

^° the accused or his re- 

consenting to these statements 
thTr ‘ f ® inadmissible under section 122 of 

Cr. L. J. 218 P. L. R. 1913; 2l P. W. R. I9i;t Cr. 

-S. 133 179, 32? 

-s. 157 452 

Exchangre deed not registered, effect of 236 

--or sale 30i 

^ss* 53 ^ 2 ^ 1910), 

Kameswar Modak”-J/ix«turc con. 
fainin^ bhang-Bona fide medicated article-Manu. 
Mture and sale whether punishable. 

tiorsVo'fth^'^F’' convicted under sec- 

for ma^inLC Excise Act 

namolv „ ™ "" exciseable article, 

tains ■S’C'HCS'car ilodak which con- 

the^'’«rt1c[rf ttcoughoot was that 

S thm ft ^ ™«‘'icm>*l pnrposes : 

of ttiTAc 0P‘-°‘coted by section 72 

?ii SreCivtt PBoex^mg 

J908.S. 47^^^(rM7 ‘ 

decree— Finn! Appeal from preliminary 

liminary decree set"% subsequently passed-Pre- 

__ ^ uecree set aside on sale 6 M 

property of TT immoveable 

Right to recoyofrnnl7''r®^’® " 

— Burden of proTf-^P hy subsequent suit barred 
Court " R^®®amption—Proceedings of 

591 
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Execution of decree—oomd. 


-Auction sale set aside — 

Power of Court to order refund of money paid by 
auction*purcliaser—Subsequent apfreernent between 
decree-holder and auction-purchaser—No bar 439 


. I--Compromise betwceii ap¬ 

pellant and defendant who appeared—Right re¬ 
served in favour of defendant not appearing W he- 
ther right enforceable by that defendant in separate 
suit—Execution of compromise decree by defend¬ 
ant who appeared - Objection by defendant wiio did 
not appear—Whether the fact estops him from 
enforcing right in suit 915 


■-Mortgage decree under old 

Code—Several applications for execution —Last ap¬ 
plication und'^r new Code, but after twelve years 
from decree—Applicability of the new Code 39 I 


^ - Cloifn^ CUii^n allotvcd dec- 

ree^holder not appearing SuhsegHCut setting os^de oj 
order —Jurisdiction—Civil Procedure Code (Act V of 
1908^,0. IX, r. 13, u heiher applicable to execution 
proceeding—Civil Procedure Code (Act 1 of 190H?, 
s. 141. 


Section 141 of tho Civil Procedure Code has not 
the effect of making all tho procedure provided by 
the Code applicable to proceedings in execution. 

Order IX, lule 13, does not apply to a proceeding 

in execution. . 

Therefore, where a claimant makes an application 
under Order XXI, rule 100, and the application is 

granted under rule 101 in tho absence of the decree- 
holder, the Court has no jurisdiction to set asiiio tho cj 
parte order under Order 1X> rule 13. Uahi 
GnosH V. Manmatha Nath Sks ooo 


- - Decree giving life-estate to 

decree-holder—Death of decree-holder —Decree incap- 

able of exectiiion. 

Where a decree is passed giving life-estate to tho 
decree-holder in a property, tho decree becomes 
incapable of oxeoutionlif the decroo-holdor dies before 
the execution of tho decree. Siieokarax r. MAiumm 
Singh, 11 A. L. -J. 454 3/3 


_- - Derrec-holder, whethe' can 

discontinue execution proceedings at any stage—Order 
alloxcing execution to be nuthdrawn, if nppealab e 
Appeal—Execution procceiings — Civil Pro'cdnre 
Code (Act Ko/19(18), k. -17 —Jtid-OxJer-h mality— 
Acceptance—Bid, if niay be withdrawn before accept¬ 
ance. 

A deree-holdor cannot, as a matter of right, dis¬ 
continue tho execution proceedings at any stage at 

his option. , 

An order allowing tho decroe-holder to witlulraw 

the execution proceedings, does not determine any 

question between the parties to a suit rolatiepf o 

execution, discharge or satisfaction of the decree 

within the meaninjyof soctiou 47 of the Civi 
dure Code, and isnot, (hereforo, appealable. 

Every bidding is nothing more than an offer on the 
one side, which is not binding on tho other ^ ^ 

is assented to. Tnerefore,it is competent to the bidde 
to witdhrav hM bid before tho sale has 

pletod, that ii-, before tho acoeptanco of the 

Kenaram r. Kailasii Chandra, 18 C. L. J. 


Execution of decree— contd. 


' - -— - Execution proceeding against 

deceased judgment-debtor —Minor son and widow not 
brought on record—Auction sale set aside — Irregu¬ 
larity—Agra Tenancy Act (// oj 1901^, s. 193. 

A decree was obtained against several persons in- 
cluiling one A. Tho decree was put in execution but 
no stops w’cro taken to bring tho minor sou of A. ou 
tho record in place of .4. who had died. Tho minor 
son of .4. also died before tho sale and his heir was 
also not brought on tho record: 

Held, that tho proceedings wore throughout irregu¬ 
lar and tlio sale ought to bo set aside. Musamuiat 
RrK.MiN V. Jodha SiNon 120 


-- - Limitation—Date of decree 

—Date of judgment — Delay in complying with t'ourt 
Pees Act in stamping dectee — I'ayment of Court-fee 
to complete decree — Step-in-aid of execution — Limitfi- 
tion Act (IX of J908'>, So/i. 1, Art. 182 cl. (5). 

Whatever tlie ilate ou which a'decree may bo 
stamped ns required by llie Court-Fee.s Act, the date of 
the decree for the purposes of Article 182 of Scliedule I 
of the Limitation Act of 19UvS must be taken to be 
the date of the judginoiit. 

Tho payment of tlio Co irt-foo is merely a proceed¬ 
ing for validating tho decree, and is not a stepdn-aid 
of execution. Rhajan Rkhaki Shaha v. Oirish 
Chankra Shaiia, 17 C. W. N. 909 410 

_—-- Mortgage-decree passed when 

old Civil Proceaure Code in force —Expiry of twelve 
years — Ai'jilicalion for execution—Which Code apjili- 

cable _ Procedure Code (Act XI V of 1842), s. 230 

_Cii'i? procedure Code (Act T of 1908^, «. 4S — 

Cencral Clauses Act (X of 1897), s. 0 els. (cj and (ej. 

A decrree-holder was entitled to execute a doc- 
roe passed under tho old Code of 1882 in accordance 
with tho provisions of that Code so long us it was 
in force; ho had no vested right in the procedure pres¬ 
cribed by the Code. 

Tlieiefore, if he applied for execution of tho decree 
after the passing of tho new Code, provisions of 

tho new' Code would apply. 

Section 230 of the old Code enacted that a money 
decree sliould not be executed ufler the expiration of 
12 years from the date of tho decree. That section 
did'^iiot apply to a inortgage-decree' which could, 
therefore, be executed at any time. Rut section 
48 of the new Code lays down that no decree should 
be executed after 12 years from tho date of tho dec¬ 


ree. 


Therefore, an application for the execution of a 
mortgage-decieo, passed when the old Act was in force, 
filed after 12 years from tho dale of tho decree can¬ 
not bo entertained if tho new Act has come into oper¬ 
ation at that time. Jaimanoamiati Misrain v. Badan 
ChandUas 899 

-Order tn erecufion proceed¬ 


ings btndiM? on ftarties - Burden of proof that decree 
cannot be executed. 

An order passed in the course of exeoutiou piocoed- 
inga 13 binding on tho parties to tho proceedings. 

The onus of show’ing that a decree cannot bo oxo- 
lies on the person alleging It. Fatbh Cuand v. 
Musamnuit Mbsoiu Bai, 108 V. W. H. 1913; 181 P. L. 
H. 1913 481 
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Execution of decree-concid. 

-^- fQ 

aside sole on ground that opplirntion for execution 
wag thne-barrcd—If mainfaijwble, 

A judsment.flebtorscekini? to set aside a sale, which 
had actually taken place, cannot take the point that 
the application for execution was timc-barreil. 
Kamar-ud-oix V. Manmaiha Xath Maxxa 377 


“ Surefij of judgment-debtor — 

rndertnking ihni judgment-debtor woiild applg in in- 
golvenrij—Death nj judgment-debtor before gperided 
time —Right of decree.holder to enforce candifiong of 
undertaking-Civil Procedure Code (Act Fe/lOrH'), 
s 55, suh-gg. (3), (4). 

The conditions of an undertaking; civen by a surety 
that a jiid^Tinent-debtor would apply in insolvency 
within a specified time and (hat he would appear in 
Court whenever he was required to do so, cannot bo 
enforced if tho judgment-debtor die before the time 
of his appearance in Court had arrived. In that case, 
it is impossible for tlie surety to produce the judjrment- 
debtor, and the dccrce-liolder loses his remedy asrainst 
the surety. Nabix Cuaxdra IlAZARt r. Mritcvjoy 
Barxik, 17 C. W. N. 1241 981 

Executor de son /ert—Trustee p a’chasins; a 
permanent tenancy in tho estate -rurchaso to be 
held for (he benefit of the minor 844 

Ex parte decree rccCivjr. Procedi-rkCodk, 

190'^, o. V, r. 20 425 

---y settinj; aside of—Notice im¬ 
perative 24 I 

Extension of time fixed in pre-emption decree 

347 

Fair Comment. See Defamation. 

Fishery rlghtS-Rivergtidal but not navi,mile, 

to whom belung—Covernment or proprietor of estate — 
I'ullie navigable waters. 

The Government is prima jade the owner of 
fishery rights in all waters which come within the 
description of public navigable waters, whether tidal 
or not. But the rights of fishery in small rivers 
which are tidal but not navigable belong to the pro- 
prietors through wliose estates they run. Srima.vta 
Bagdi V. Nir.anrta Jebia, 17 C. W.*N. 1103. 893 

Fishing*— Tank on village site-Rights of owners 
— Taluk Board—Bight of fishing 727 

Forfeiture. See Landlord and Tenant. 

--Of grant 876 

Forgery. See Penal Code, b. 467. 

Form of suit. See Suit. 

Fraud in the performance of contract 406 

-y decree obtained hg—Res judicata—fJecree 

to he vacated for fraud— What constitufeg fraud on 
Court—Discretion of Court, 

It is indisputable that a decree may be vacated on 
the ground that it was obtained by the successful 
party by fraud. But an unsuccessful partv cannot 
bo allowed to get round the rule of res judicata 
and to prove that the judgment was wrong; because 
the Court came to a wrong conclusion on the evi- 
dance before it. 


Fraud— concld. 

The mode of rectifying an erroneous judgment is 
by nppenl or by review. 

A fraud to vacate the judgment must be extra¬ 
neous to everything which has been adjudicated 
upon by the Court and not any fraud which has 
been ali-eady dealt with by tho Court. Tho rule 
allowing the vacating of judgment for fraud is nob 
an exception to the rule of res judicata bub is in- 
dependent and outside tho scope of that principle. 
T he judgment of Court includes the decision of tho 
questions whether the testimony of any witnesses 
is true or false and whether the document produced 
in evidence is genuine or not. 

Tho power of Court to set aside a judgment on the 
ground of fraud is cliseretionary. Looadapatti Chin- 
NAYVA r. Kotla Ramanna, (191*31 M. \V. N. 387; 13 
iM. L. T. 421; 25 M. L. .1. 2rS 


General Clauses Act (X Of 1897), s. 
6 (c) and (e) 

Ghatwali tenure 

Gift -Const ruction of deed 


776 


- ■Agreemrnt among members of a Maha Brahman 

fnmih, to receive funeral offerings on i»irticular days 
— Valid agree,ncut ■ Gift made to individual member 
of that family-Suit to recover the gift —Civil Pro¬ 
cedure ('ode (Act V of 190S1, s 9. 

The members of a certain Maha Rrnhman family 
with a view (o avoid disi-ute as to the <livision of 
thetuncral offerings mmleto the family, entered into 
an ngreemeiit under which certain members of tho 
family were to get offerings ma<lo on certain days of 
the month and certain other members, those on other 
days. A man died on a day which belonged to tho 
plaintiff who was a female. The donor beingof opin- 
ion tliat the gift would be more efficacious if it were 
niacie to a male, made the gift to the defendant: 

//eM, ( Itichaids, C. dissenting) th.at tho plaintiff 
could not recover the gift made to the defendant inas. 
much ns It had distinctly been made to the latter in 
his itidividiilal capacity and not as a member of the 
J/ a ha lira Uwan fa tn i I v. 

Rir/inrrfs, (7. /.-If the offering was of the nature 
^vhich «as included in the agreement between the 
parties, the wishes of the donor could not regnlate 
their lights The defendant was boundto moke over 

Grant. See Coxstrcction of Grant. Xnamdar. 

hereditary offiee- 
Caupled w,lh grant 01 land—Land not resumahle- 

-forfeiture of grant 

»SA-.:; :i-r 

fcenerahen to generation, and lands are assigned as 

r “ble. - =-“-0 - 

laodbordeoed T,ith 
duty or serv.ee, the duty or service being the .ole 
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Grant— conoui. 


motive and condition of tho j^rant, on failure or 
refusal to perform tho duty or service, the land 
is resumablo. 

Where there is an interest in land coupled with 
duty, and the grant is not forthcoming so tliat 
its actual terms may bo known it must always ho 
a matter of great ditUculty, and no more than 
a mere conjecture, to deciile whether tho interest was 
so coupled with tlio duty tliat tho latter could 
confidently be said to have been tho sole motive 
and condition of tho former. Maihivach vkvv 
Ra-VCHandracharya V. Shriuhar Xarasinha Idi.i, 
15 Bom. L. R. 357; 37 B. 401) 876 

Grazing- rights 890 


Guardianguardian—Alienation of im¬ 
moveable property of minor —Rowers ot guar¬ 
dian lie facto, de jure 911 

Guardians and Wards Act (VIII of 

1890), ss. 7, 15 — Courts to jndtje the neressitij 

oj appointing guardian—No need of guardian when 
minor's mother is competent to manage her minor 
son’s properly, 

It is a mistake to assume that merely because an 
application is made a guardian must be appointed. The 
first thing to bo done is to consider whether it is 
really necessary to appoint a guardian at all. 

Where tho mother of a minor son is managing tho 
affairs of her son properly no guardian need be 
appointed. J/usaiamat Deoki r. Bakht Mai., 1.0 R. 
W. U. 1913; 118 R. L R. 1913 783 

____St 7 — Ouardian—Mother 

— Uncle. 

Until tho contrary is proved, a mother is tho projier 
guardian for tho person and property of a minor and 
preference is not to be given over her to tliominora 
uncle especially whoa ho is separate and was not on 
good terms with tho minor’s father during his lile- 
timo. Tho fact that she will seek tho as.sistanco of 
her relatives in managing the property ortlinarily is 
not objectionable. Rhrtap Kauk u. Jawai.a Shah, 
(hJ P. L. U. 1913; 12 R. W. R- 1913 42d 


_— S. 17 — Competition bet¬ 
ween minor’s maternal grandmother and paternal 
^rand/at/ier’s brother — Effect of Jailure to give 
security. 

A minor’s maternal ^rauUinother shonM bo appoint¬ 
ed guardian both of hi^ person and property in tho 
presence of his paternal graixlfather brother Nvheii 
tlio welfare of tho minor so requires it. 

The District Court is justified in superseding a 
guardian who does not furnish security within the 
fired time. Bl’TA v. Musammnt Biiauan, 45 R. ^ 

19i3; 192 P. L. R. 1913 . 

___ _S, 26—Remoyui of father 

from guardianship-Neglect of education of minor — 

Grounds for removal. 

A father was appointed guardian of tho person and 

tho property of his minor sons. , « • * 

Ho had precarious means of living, laid claim to 
his minor sons’ money, neglected their education, 

and took another wife: , 

HeW, that from the point of view of minors wcl- 
faro, tho father was not a fit person to act us guar¬ 
dian and should be removed. Gasoa Xarai.'^^ 
Kaunsilla, ll A. L. J. 2C9 


Guardians and Wards Act —concld. 

--- SS. 29, 30 —Perinission 

obtained by gnardi<tn from Court to niortgagn parti¬ 
cular land of minor Inr spcciiicd amount—.\[ortgnge 
by <{n'irilian of larger ipiantity nj land for smaller 
amount ~ }[orlgnye, uihclher vimlablc—Suit ujton 
mortgaqe after ten years —Limitation—Contract Act 
(IX of 1S72), 04. 

The guardian of a minor obtained leave to mortgage 
7 kanis of land in a certain taluk belonging to tho 
minor for Rs. 200. 'I’he mortiiagee know this, but he 
Ti lvanc>*d Its. 17"> to the guardian on .a mortgage of 
7 kanis in thatand (5 kanis in another taluk 
beloinriiig to tlio minor. After ten 3 ’ears ho brought 
a suit on the mortgage: 

Il- ld, that the mort^rago cffectetl was not the mort¬ 
gage for which leave was given, hut was essentiallv 
different from it; that tlie mortgage was entered into 
with tho knowleilge of the mortgagee in disobedience 
of the order of tho Court; that tho mortgage was , 
tlierefore, voidable; that the mortgagee’s suit against 
the guardian is now barred by limit.ation; and th.at 
the mortgagee is not cmtitled to recover tlio mone\’ as 
under section lit of tlie Contract .\ct for that claim is 
barred bv limitation. IIiudoytkra v. Sri.vath 
Chakhavarti 624 

----S, 30 624 

Gujarat Talukdars Act (Bom. Act 

VI of 1888), ss. 31, 33 — Incumbrance by 
jiwaidar --*'ldic*r.''« pusscsKton as an incumbrancer — 
Inapplicability of sections Jil, 33 —liumbuy Land Rev¬ 
enue Code (lloin. -let (’of 187i)i, s. 7sM—Taliikdari 
Settlement Officer incompetent to evict the mortgagee 
adversely holdiny as inrH»i6ni/icer for more than 12 
years. 

Tlio field in suit was originally part of the Taluk- 

dari estate owned by one J. who, in 1882, grunted it to 
<J., father ot tho defendant, as a cadet of tho Talukdar 
familv ior Jiieai or maintenance. On tlio 19th of 
April l8vS9 a. mortgaged the held with possession to 
the plaintiff's fatlier. la 181)4 the mortgagor died and 
in 1893 tho mortgagee died. But after tlie death of tho 
mortgagor tho mortgagee and subseipiontly Ids sou 
roiiiaiued in possession of the field claiming to hold 
as mortgagees. In 1907 tho Talukdari Sottloinent 
Olficer purporting to act under tho provisions of sec¬ 
tion 79A of the Land Revenue Code, as amended by 
feoetioii 33 of tho (Lijarat Taulkdars Act, summarily 
ovictod tho plaintiff, wlio brought a suit for possession 
of tliu field: 

iichi, tliat the plaintiff was entitled to succeed on 
tho ground that ho hail been in adverse possession 
claiming title as an incumbrancer for more than 
twelve years since tho death of (I. 

The plaintiff's iiiortgago was not an incumbrance 
witldu the purview of suction 31 of tlie Talukdars 
Act, 1888, tho possession of tho incumbrancer claim¬ 
ing by virtue of adverse possession would not bo an 
accu|iation in cuiitravcution of any of tho provisions 
of the Act referred to in section 33 (2), olauso fee), 
for the purpose of supplementing tho provisions of 
section 79A of tho Land Rovenue Code, hence, tho 
Collector had no autliority to interfere with the 
plaintiff’s possession. Talukdari Settlement Okkicer 
V. Rikhavdas, 13 Dom. L. R. 378j 37 B. 380 891 

__ 33 891 
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197 


Hereditary office, bestowal of, with J^rant 
of land—Forfeiture - 

H i§'h Oou rt J urisdiction—Revision 

High Courts Act (24 & 25 Vic. C. 

104), ss. 14, 15 197 

Hindu Law—Adoption —Agarwal Biinin<i of 
Zira—Custom 669 


-^--by widow under a«. 

thorify of son s 11 ill—Consent of sapinda— y^earest 
sapindas cit the time of adoption objectiny—Adoption 
invalid—Consent given ivithdrawn. 

In the case of adoption by a Hindu widow, a con- 
sent previously obtained from a deceased sapinda 
cannot bo elfieacious to validate the adoption, if it is 
not approved by the persons who are the nearest 
sapindaf at the time the adoption is actually made. 

An adoption made by a Hindu widow with the 
authority of her deceased son granted under a Will, 
but contested by the reversioners by suit, is not valid 
in law. 

Scm&Ic.—If a sapinda who has given Jiis consent 
withdraws it afterwards, the widow would not bo 
entitled to act upon such consent. Mam v. Scbbara. 
YAR, 24 M. L. J. 484;3(> M. 145 663 

-Alienation. See IHndl- Law- 

Widow. 


property 


-Power of }[ahanf to alienate 

219 

-t>y widow —Trans¬ 
feree s right to recover debt—Legal necessity 

138 

Declaratory suit by remoter 
reversioner while nearer reversioner is alive. 

The plaintiffs sued for a declaration that an aliena- 
tion made by the Hindu widow was not binding on 
them. There was no allegation in the plaint thartho 
plaintiffs were suing as distant reversioners, the near- 
er reversioners having done something to prevent 
thorn from bringing the suit. As a matter of fact 
the plaintiffs had sued as next reversioners but were 
proved to be remote: 

Held, that the suit could not be maintained 
Meohu Rai V. Ramkbelawan Rai, U A. L J .182! 
36 A. 326 ' 31J 


— Custom —Alienation by widow — 

Khatris of Kauntrila 730 

Bhalias 37 

Brahmans of Tahsil Gnjjar 

^ 855 

(Jour Brahmans of Khar- 




Khali 



Hlndu Law— contd. 


khanda, District Rohtak 215 

TT D^btS-Son's to pay fathers 

dehts-Debt created by decree of Court-IlLal or 
immoral purpose—Contract Act (IX of 1S72) s •> 3 _ 
Decree in suit for damages for breach of contract to 
^eU tnest properl,j-Krecutio., against ancestral pro- 
perty %n the hands of sons, ^ 

Under Hindu law, sons are bound to nav all daKi-ci 
of their father, unless shown to have been infracted 
for illegal or immoral purposes. 

Debts contracted for illegal or immoral porno.P., 
are merely debts of which the consideration or ohiZt 
is not lawfnl or is immoral within the meaning J 
flection 23 of the Indian Contract Act. ^ 


A decree creates a debt, and in deciding the ques- 
tion of a Hindu son’s liability we must look to the 
purpose for which the debt was created, and not to 
the circumstances under which the original liability 
was incurred. 

A debt of the father arising ont of a decree passed 
against him for damages for breach of contract to 
sell property held by him as a trustee, is enforceable 
against his son s share of the ancestral property of 
the family. Saman.mal v. Maghanmal, 6 S, L. R. 1.50 


Gift of funeral offering 


990 

— - executed by father on his otvn be¬ 

half and on behalf of his minor son—Void or voidable. 
A gift e.xecuted by a Hindu father on his own be¬ 
half and on behalf of his minor son is voidable at the 
instance of the minor son. Sheo Gulam v. Badri 
Naravan Lal, 11 A. L. J. 798 560 

—;-Joint family —Alienation—Xeces- 

Pro.secution of individual members, no neces¬ 
sity for alienation of family property 908 

' ] --- Dispute between father and 

son—Award—Arbitration 


f , -Members of Hindu joint 

Jannly Act of adult members for minor’s beneBt — 
C,)uestion taken up by Court motu 4I | 


u 1 • . Power of father or manag¬ 
ing member to bind minors 515 

batisfactioQ of decree certi- 


bed by manager of joint Hindu family—Whether 
binding on other members of the family 


tT- , r. . ^^‘'^uaging member of joint 

Hindu family placing whole joint family property 
under the manaKement of Central Provinces Conrt 

Interest of member of family— 

Cb.Vf manaprmg member—Power of the 
Ch.cf Commissioner under the Aot-Proposal for 
mortgage of property under Court of Wards sano- 

ilrll"; "f particular transaction of 

Art 1 it'?''®."*,® torms-Applioability of the 

understn^ ^'*"''''°*~II<>urcyancing little 

understood in country parts of India 521 

T t i Family trade— Death of 

^^’^-Diahility of minor 

Tn JZi X li^nited to his share 

in assets oj business. 

me1nw/’ ''f will descend npon the 

a^uabt • ^ Hindau divided family, and is often 

it preservation of which 

titled tn ^ manager should be en* 

^oclud transactions on behalf of all 

of the family. 

becol. 'f r'>®ath of his father 

SnZ " necessarily become a partner in that 

an^dnlt^nlri^’ *'^^’'®^ore, is not the same as that of 

in the limited to his share 

in the assets of the business if any. 

madi^lw entitled to appropriate pajmenta 

made by h,a debtor to the discharge of prior dues 

Ba "dZ Umitation. Anatii 

Bandhu Saha v. Bipin Bbhari Poddar 6 
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Hindu Law —contd. 

' Joi nt lam l ly —yiortgagc hij fnther 

Legal necensity—Anfecedeut debt — Te.-it — Td.-ttiurfion 
between duty to p<iy fathei'a deht<y and being bouiol 
by father's alienations—Alienation by one co-parcener 
to the extent of his share. 

lu the case of a mortgage of ancestral property by 
the father of a joint Hindu family gos’ei ued by the 
Mitakshata, legal necessity for cash ailvanccd over 
and above the amount of a prior mortgage, cannot bo 
presumed, merely from the recital in the mortgage- 
deed that money was borrowed for private expenses, 
and the existence of the prior mortgage, and largo 
family of the mortgagor. 

In the absence of legal necessity, however, the 
mortgagee of ancestral property from a Hindu fatlier 
is at least bound to show that the debts for wliich the 
mortgage was effected were antecedent to that tran¬ 
saction. 

The true test seems to be whether the payment and 
the transfer are in reality a single transaction or not. 

There is a distinction between a son’s pious duty to 
pay his father’s debts and his liability to be bound 
by his father’s alienations of ancestral property, the 
rule to pay father’s debts ought not to be pressed to 
all its logical consequences. 

Provided that an alienation is for value, in the 
Central Provinces one co-parcener may dispose at his 
pleasure of ancestral undivided estate by private con¬ 
veyance to the extent of his own share. Hira Ram 
V. Udhe IUm, 9 N. L. II. 74 861 

— partnership with third 

person—Joint family partition — Annual revenue 
accounts—jyisconfinun nee —Capital account—Dissol w- 
tion of partnership -Limitation -'let (IX of 1908), 
Sch. I, Art. 106. 

Plaintiff’s family owned a half share along with the 
defendant in a partnership business carried on in A. 

Prior to 1891 dotailetl accounts, suitable to a cur¬ 
rent partnership business, wore annually rendered 
between the parties. 

lu 1891, however, the account furnished was not a 
revenue but a capital account, showing a complete 
division of the partnership shares- 

Prom that time forward, the defendant managed 
the business without any interposition or interfer¬ 
ence by the joint family or any representative tliereof 
in their interest. 

In 1901 a letter of the members of the joint family 
Written to the defendant after certain admissions as 
to the nature and limit of his connection witli the 
business at K. narrated their unanimous request for 
a settlement according to a verbal arrangement made 
previously between parties. 

A partition had taken place of the joint family pro¬ 
perty: 

Held, that the cessation of tho annual accounts 
points to some radical change having taken place, 
and tho other cirouinstauces above noted leave little 
doubt upon the mind that that change was tho dis¬ 
solution of tho firm in the year 1891. 

Tho suit, therefore, initiated eleven years after that 
event is barred by Article 106 of the Limitation Act. 
JOOPOODY Sarayya u. Pulavatbi Laxshmanaswauy, 
11 A. L. J. 556; 18 o. L. J, 13; 15 Bom. L. R 63t; 14 
L. T. 7} 17 C. W. N. 1006; (1913) M. W. ^1; 36 
M. 185; 25 M. L. J. 128 5*3 P* 


Hindu Law —contd. 


-Joint family — Sejxiration—Alic na¬ 
tion by one member of joint family, whether valid. 

A member of a joint Hindu family cannot mortgago 
tho family property without the consent of tho otlier 
members of the family even to tho extent of his share 
in the property. 

In a joint family portions of the income of the joint 
family property may, by Tuutual arrangement, be 
enjo 3 'ed bj’ tho different members but such onjoymeut 
does not necessarily have the effect of causing a 
severance of tho joint nature of the joint family' pro¬ 
perty-. Bcnii Singh v. Kaw.vl Xai.v 430 

-— - -- Succession^ Survivorship — 

Presumption ivheu rebutted—^yill of joint property. 
Where it is shown tb.at for many years past two 
Hindu brothers had nothing in common except their 
ance.stral house in which they had lived separately and 
ha<l remained separate in footl, income, expenditure 
and worship, tho ordiiiaiw presumiition of Hindu Law 
of ovorv family bcM'ng joint falls to the ground and tho 
rule of survivorshij) doo.s not apply in such a case. 
Tho Will by’ one brother of bi.s share of tho joint pro¬ 
perty’ in favour of his distant collateral is valid. Sham 
Lal r. Chhajji; Mal, 31 P. W. R. 1013; 76 P. L. R. 
1913 51 

---lYIarriagre —Marriage expenses of a 

co-pareencr—Marriage a sumskav —Expenses — Xeces- 
sit If. 

According to the Hindu Law marriage is a sainskar 
and hence tho marriago of every co-parconor is a 
family necessity. The texts referring to the mar¬ 
riage of brothers should be construocl as illustrativo 
of the general rule and not as oxcluiling other Cij- 
narceners. Pohumal v. Naroomal, 6 S. L. K, 246 

' 833 


_Minor —Power to ffuike Will — Ma* 

jority Act (IX oj 1875 )—Probate—Durden of proof 
of age— Recital in a Will—Evidence Act (I of 
ss. 32 (a), (6), 157— Admission register—Admissi¬ 
bility under section 157. 

Under Hindu Law a minor is incompetent to por- 
rin juristic acts-, ho cannot make a Will, tho law in 
is respect being tho same as for gifts. 

Tho (jue.stion of the ago at which a Hindu can 
ake a Will is governed by the Indian Majority Act. 
Where the groumi of defence is tlio minority of tho 
stator, the onus is on tho party propounding tho 
ill to prove that the alleged testator was of full age. 
The question of onus is not of much importance 
lieu tho whole of tho ovidonco is before the Court. 
Tho recital in a Will about tho age of another per¬ 
il when that recital is not meroly incidental, is 
linissible in evidence as to the ago of that person 
that time under section 32, clauses 5 and 6 and 

ustrationU) of tho Kvidonce .Act. 

Tlie admission register of pupils m a school in 
hich their ages are entered may bo used as corrobor- 
iv’o evidenc'? under section 157 of the Lvidonce 
Krishnama Chakiar u. Veeravelm Kkishnama 
lARiAR. 13 M. L. T. 38.3; (1913) M. W. N. 355; 24 M 
j. 517 

tg'ag’B — Mitakshara —Mortgago 
of ancestral prooorty by father-Suit for salo 
against sous - Money charged on immoveable 

porty 
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Hindu Law— contd. 


—-(Vlorlg'ag'8 by 1a.Vmr-Lcgni 

"■ ■'■ -sif;/ Jor roiifni''lin-j debt nt high rate of intere.-tt 
— Ilurdt n of jiroof on mortgiigec. 

Tt is tlio duty ot‘ a morti^aj'ee to pi'O70 nocossity 
foi- tiio loan at tlie liiirli rate of interest agreed on 
by the m!ina"t‘r of a Ilinda family. Kao RAGHUNATfl’ 

SiNGii i’. Nazir Bega.m 639 

——-debt — Alienation by 

uidow — Transferee’s right to recover the debt—Legal 
necesHiiy. 

\\ iiere a Hiiidu widow transfers her rip^ht to recover 
u inort;?age-debt due to her husband, the transferee 
can maintain a suit to recover that debt duriii" the life¬ 
time of the 'vitlow even though the transfer is with¬ 
out le>?al necessity. Dl’bga Kunwar v. Matrumal. 11 

A. L. J. 317; 3.5 A. 311 133 

— y--Partition — Ancestral property^ par¬ 

tition of, by gather, with the consent of co-parceners — 

Consent of a co-parcener hinds his sons —Construc¬ 
tion of document. 

A Hindu father has no riffht to make a partition 
by Will of ancestral property of the family among ils 
various members without their consent. 

^Vhon consent is given to such an arrangement, it 
would bind not only the members, giving it but 
also their sons, as such members would be represent¬ 
ing in the transaction their respective branches of tlie 
family. 


According to Hindu Law when the worship of a» 
thakocr has been founded, the shebaitship is hold to be 
vested in the heirs of the founder, in default of evi¬ 
dence that he has disposed of it otherwise, or there 
has been some usage, course of dealing, or some cir* 
cumstanco to show a different tnode of devolution, 
provided, of course, that the devolution in the or¬ 
dinary line of descent is not inconsistent with, or 
opposed to, the purpose the founder had in view in 
establishing the worship. 

Whilst the daughters of the Ballaraoharya Gossains 
married to Bhat husbands continued to live in their 
father’s honses and remain within their father’s 
kill, their sons do nob acquire that status, thus the 
sons of daughters being Bhat, not belonging to the 
Gossain kul, are debarred from taking part in the 
ministrations at the Gossain temples for the benefit 
of the worshippers. 

Bhat girls, however, married into the Gossain kul 
receive the mantras for the purposes of initiation and 
become thenceforth members of that kul. Mohan 
Lalji t’. Tikait Sri Gordhan Lalji, 17 0. W. N. 741; 
11 A. L. J. .548; 17 C. L J 612; 15 Bo.M. L. R. 606; 
(1913) M. W. N. 536; 14 M. L. T. 27; 35 A. 283 

337 P. C. 

-Succession—Kra/imans of Bahti- 

wal, Tahsil Iloshiarpur 612 

' — --- Bengal School — Prostitute 


Where a document makes paititionof the family 
property in fact, and such partition is .acted upon by 
all |)artie3 for a long time without any dispute or 
ruisunderstanrling as to their respective rights under 
it, the mere fact that the document is called a Will, 
would not invalidate the partition. 

I’rovisioii was made in a document of the foregoing 
nature to the effect that in case of mismanage- 
ment or bad cliaracter of the sons, amongst whom the 
father had divided the family property, the document 
would be cancelled: 

Reid, that this was merely a threat in order 
to keep the sons in good behaviour, and that it could 
not have been enforced specifically, or even at all. 
Brijraj Singh i*. Sheodan Singh, 17 C. W N 94ql 
(1913) M. W. N. 515; II A. L. J. 698; 14 .M. L T ' li! 
18 0. L. J. 57; 15 Bom. L. R. 652; 35 A. 337 

.. 826 P. C. 

“■ ' —Son s right to separate share 

—Aroras. 

In the Punjab, an Arora son has no right to compel 
partition during the life-time of his father or to have 
his share of the ancestral property separated and 
allotted to him. Tulsi Ram u. Shib Da< 5 P k 
1013; 228 P. L. R. 1913 j | 

r~ T ® ® i t S h i p —Balia vacha rya Gos- 

sain temple-'Whether debutter property—Perform 
ance of worship as ev.dence-Sliebaitship vested in 
heirs of the founder ^Daughter of Ballavacharya 
Gossains maiaried to Bhats and Bhat girls married to 
Ballavacharya Gossains of the Gossain kn\-Dauah 
ters bonhnot of the kul. ^ 

• 'Yhether certain property in snit 

diyidual, the perforiaance of worship in accordance 
with the ntes of the sect for whose beneBt iUs 
held, may be treated as good evidence of dedicat on 


—Stridhan property— Undegraded relations—Out¬ 
cast—Tie of kindred 

When a person becomes an outcast, he is not, in the 
contemplation of Hindu Law, civilly dead for all 
purposes, nor is the tie of relationship whioh connect- 
ed him with his kindred completely severed. 

Therefore, when a Hindu woman lapses into prosti¬ 
tution, the tie of her relationship with her kindred is 
not severed so as to render it impossible for the 
kindred to claim her estate by inheritance. Coose- 
quently in the absence of nearer heirs, her stridhan 
property will pass to her brother’s son as an heir 
under the Bengal School of Hindu Law. Haki Lal 
Singh u. Triphra Charani Ror, 17 C. L. J, 438’ 17 C. 
W. N. 679 I29F. B. 

■ — ——Exclusion — Leprosy as a 

ground must be snnious or ulcerous—Texts considered. 

The defendant in the case was sought to be excluded 

from inheriting his paternal ancle’s son’s estate on 

the ground of leprosy. The finding of the Courts 

elow was that he was suffering from the aniesthetio 

orm of leprosy and that it was in the medium stage. 

Ihe medical opinion was that the disease was in- 
curable: 

Held, that the defendant was not debarred from in- 
entmgand that, to be a bar, the leprosy must be of 
the samous or ulcerous type. 

The curability or otherwise of a disease Is 
much a matter of opinion and what is regarded as in- 
curable at one time may be regarded as curable at 
ano er. Many of the grounds of ezclnsion would 
not now be enforced by the Courts. 

Qu.ere:—Whether in a real case of iuheritaiice to a 
eceased person, as opposed to a case of partition, 
even eproay of the sanious or ulcerous type would be 
recognized as a bar in this Presidency at the present 
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Tho texts relating? to excJusioa from iniiorilance and 
the Efrounds therefor discussoil. Kayakouana Pa iiiaiV 
U. SUBBABAYA THEVAN, 13 il. L. T. 4*.>0; ^1913) M 
N. 642;25 M. L. J. 2ol 690 

- Succession — Dnynhhig<t Miod — 

Paternol greaf-gruJidfather's soit’s duuijliter ^ .<o/i— 

3fof^cr’s 6rof/tcr — IK/io is preferable. 

A paternal proat-Krunclfather’s son’s danLrUtfi’s 
son, that is, a ffi-andunclc’s dau"hler’s sou is the pn-ftM - 
ablo heir aocordinj? to tho'Dayubhajra Scliool of lliu lii 
Law, than a inotlier’s brother. K xir.\sn Cu vxim\ 
Adhikarv r. Kahuna Kantha CnowoiruRY 0/7 

- — llleyitiin >le son 

_ Persons living as husb/iytd and wlfc—Presnnipti'.n 

os to legitimacy—Burden of proof. 

When two persons live to;;otlier as Imsband and 
wife apparently any one alleging that a child born 
to such per.sons is illesitiinato must prove it. but 
when it is admitted that tho woman was the wife of 
another person and was turned out by him on ac¬ 
count of adultery tho burden is shifted on to the other 

side. . , ., 

The illegitimate son of a Thakur cannot inherit as 

against tho legitimate nephews of the deccaseib 

Pancham V . Hazari OoH- 

_Widow. See Hindu Law—Aliena¬ 
tion* . O 

___ Alienat io n — 3foj tgage —Por¬ 
tion of husband's estate—Mortgage xeith consent of 
next reversiomirij heir — ^Vithout proof of legal acres* 

situ or reasonable inquiry and honest belief on mort¬ 
gagee's part—Validity—Whether binding on actual 
reversioner —Presumption of validity Itebuttable by 
more cogent proof. 

Tho alienation by way of mortgage by a 

widow as heiress of a portion of the estate of her 
deceased husband without proof either of legal necos* 
sity or of reasonable inquiry and honest belief as to its 
existence on the part of the mortgagee, but with the 
consent of the next reversioner for tho time being, 
will bo valid and binding on tho actual reversioner, 
if the presumption of legal necessity or of reasonable 
inquiry and honest belief raised by sucii consent ifl 
not rebutted by more cogent proof. 

CllOWDHRY V . GoLAP BHAOAT, 17 < . w. ^ p d’ 

L. J.409 273 F. ts. 

___ Alienation—Ko legal neces¬ 
sity—Reversioner attesting the deed of transjer- 
Consent-E.stoppel-Presumption from nitnessing a 
document—Reversioner dying during pendency of suit 
—Legal representatires, right of. i 

A aindu widow in possession of her hnsband a 
estate as his heir has power, apart from '‘■S"' , 

sity, to alienate tho estate with the 
tho reversionary heirs so as to bind the P®''® opens 
are tho next reversioners wlien the succession p 

out on her death. , .T^nmnont 

Tho fact of a person witness,n? 

raises a strong presumption that ho 
nature of the transaction whicli he ivas 

tf certain persons are brought on the ret . 
legal representativo.s of a deceased rever^oncr su ng 
for possesion of laud alienate.l by a ^ ’ 

found that the latter was estopped from 
the suit, it is not open to the legal ' J^n' 

dispute tho validity of tho sale m that snit in 
own right. Ismail Jolaha v. Jagannath 


Hindu Law— conoid. 

- __ Widow --J/of her succeeding son — 

Pou'cr of endowment — Temple built by husband —Idol 
installed rnthout husband’s authority by icidow— 
Validity ol endowment —Spiritual benei'tt. 

If a Hindu widow exceeds her power in making 
a religious endowmtmt in res|)ect of lier husband s 
property, the entire settlement is void. 

A Hindu built a temple liut did not instal any iflol 
therein noi* did ho autliorise tlio instuHation of any 
idol. There was no evidence that ho intondod to set up 
an idol. .After his <leatli his son succoede<l and after 
tho ileatli of the son, the son’s mother snoceudod. 
She executed a deed of endowment in respect of cor- 
tain [iroporties inherited by her from her son and 
established an idol: 

7 /Wd, that she had only a very limited power ot 
alienating property for religious purposes and that 
onlv when it couhl conduce to the S[)iiitual neltaro 
of lier deceased husband; that tlie installation of an 
idol and the endowment of its temple did not coine 
within the category of actswhich conduce to tho spiri¬ 
tual benclks of the deceased husband; that a Hindu 
widow cannot, therefore, endow an i<lol witli her hus¬ 
band’s property or a portion tliereof to the detriment 
of tho reversioners, for such a dedicati-m could only 
be supposed to conduce to the spiritual benefit of the 
willow herself; that a mother’s powers to conduce to 
the spiritual welfare of her son, whose property she 
has inherited, are less than those of a widow to pro- 
mote tho spiritual benedit of her liusband, and that, 
consequentlv, tho endowment in the present case was 
invalid. h1r.ma.nge Nakain Singh e. Ham Oopal 
Achari. 17 C. W. N. 782 ' 

Husband and wife -(’ommunicalionbetween 
husband and wife not to be disclosed witliout cmi- 
sent of the other party 

Impartible Zemindar I — Aiicnabiiitv— 

Burden of proof oyo 

I m prove men tS. meaning of—Usufructuarv 
mortgagee in South Caiiara entitle.! to value of im¬ 
provements 0/1 

Inam. Sec Village Service Inams Act, 

---, lease of 694- 

_Service inam land inalienable 881 

Inamdar— presumption of grant o/inclvaram en?j/ 
in possession-Suit for ejectment of occujynif - 
Burden o/proo/-Molvaram and Kudivaram rights 
— Grant by Government or fey zemindar - irustc land. 
Whore an Inamdar is not in possession an.l he 
Boeks to eject tho person who i.s, it would ho on 
him to show that both the mclvarnm and kudivaram 
rights are vested in him on tho ground that ho was 
i„ occupation when tho i«um was granted 

It is immaterial whether tho grant of tho tua»n is 

bv the Government or by tho zeminuar 

The presumption that mWivim,u right a!-..-,,, was 
ranted applies as well to grants made by tho G.ivurn- 
inent as to grants by the zemindar. 

In the case of waste lards, however, tho inamdar 

rAii ask tho Court to hold that llm inam consi.st.ul of 

Soentirorightinthoproporty if hecan show that 

Vun lauds worn waste at tl.o time of tho groat. 

Vv.oi.AMAPUODI LaK.SHUI NAR.4.SIMHA HoW P. HePALM 

l.^rArsWAM., 24 M. L. J. 28^ (1018) M. )V. 
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Incumbrance. See reve.nue salr. 

Inherent power of Court -Plaintiff dv. 

lOK aunng pendency of suit ’ ' 


[1913 


Injunction —concld. 


V. Mofizuddin Chow 


. , „ Pfeservation of accurncu of 

f If z ofcntrics-Bonn fide mi.<. 

Every Court has tho inherent poiver to take steps 
for the preservation and the accuracy of its records 
and to amend them when it is found that what has 
been recorded does not accurately represent what has 
been uirocted by the Court. 

In a case where what was ordered by the Court was 

oorreetb- recorded but was subsequently altered with- 

ODt authority and the alteration was .sou-l.t to be sun. 
ported by forged initials of the Judicial Officer of tho 
Court so as to make detection difficult if not impossi. 
ble, the Court has inherent authority to set the re. 

A Record of Rights had been prepared accuratelv, 
but an unauthorised interpolation had been made in 
it, which the Settleinenc Officer corrected: 

that the en*-ry had not been made owing to a 

bona yide mistake of the Settlement Officer or of any 
of the parties within section 108A of the Bengal Ten- 
ancy Act; that no appeal lay to the Special Jud<»-e 
under section 109A; that, therefore, no second appeal 

lay to the High Court, and that the High Court could 
interfere in revision. 

Held, further, that, if it be held that as the Settle¬ 
ment Officer purported to set under section 108A an 
appeal lay to the Special Judge, then he having pur- 
ported to act under section 109.4, siib-section 2 a 
second appeal lay against his order to the Hi^-h Court. 

Baul CflAND Sen V. SiRisH Cfiandra Sen 916 


given to him. R. G. Brown 

DUURT 

Preside.vcy Towns Insof,. 

AcTj Fro\ INCIAL INSOLVENCY ACT. 

~rr. r-B/each of contraot-Sale of goods 

dchverable at future dato-Rights of injured party 

Damages, measure of—Promisor becoming insoU 

vent Duty of Official Receiver in assesein^^ 
damages 


“ .— - Adjudicated insolvent not discharged^ 

tSui t on pro-note xn his favour-O^icial Assignee not 
interfering - Defendant cannot object—Negotiable t/j. 
strument — Holder’s right to sue. 

An adjudicated insolvent, who has not obtained 
either his personal or final discharge, may, even if all 
his property both present and future has been vested 
m the Official Assignee, sue on a promissory-note in 
his favour, provided that tho Official Assignee does not 
interfere. It is nob open to the defendant to raise 
the plea that the plaintiff has no right of suit on tho 
note. 

• Negotiable Instruments, the rule 

13 that the holder of such an instrument at the time 
of action brought, i. e , the person who is then en. 
titled to reco.re Its contents, la the only person who 
can sue on It. Ram Buluab Rhikeawala v. Bickraa, 
b L. B. R. 1/4; 6 Bur. L. T. 81 qq 

InsolvencyActd I and 12 Vic.c.21), 

421 


Injunction, See Easement 


a certain time 


- Barrister agreeing not to practise for 

t A _ 


■ partner opening a rival business 

250 

--'Temporary injunction—Whether an- 

peal lies against order lefusing temporary injunc- 

tlOU — - 


7 Z : revenue tale on around 

of/mud Reitratning defendant from taking out eerti. 
fieate of tale—Point of insufficiency of notice not 
made hefore Revenue offices. ’ * 

In a suit brought to impugn a revenue sale on the 
^onnd of fraud, the plaiutifi obtained an en parte iZ 
junction against the defendant restraining him from 

accepting a certificate under the Revenue Sale A.c? 

.ection 28, because the plaintiff apprehended tLt the 
defendant would be in a better position for the pnrposea 
of proof of service of the notices, having regard tothe 
p^rovisions of the Land Revenue Sale Act of l^RKS 
The ground of insufficiency of the noticef had neve; 
been advanced in the Revenue Offices, and no such 
point was advanced hefoie the-Commissionerr 

not be 4itate'd fn‘tre^pre''8e”nt“s'’n!runr K 

tho Revenue Sale Law. 1859 a^d 

should, therefore, bo discharged a/^t will hi T 

effect of withholding from the delnL I 

«cate Which, in the fvords cA'^h^tt,‘'Xnl5\owt 


r j , ^ Presidency Towns 

Insolvency Act (III of 1909), s, -17-Fraudulent pre- 

Jerence—Surety or guarantor of principal—Creditor- 
Acceptor or endorser of negotiableinstrument—* Volun¬ 
tary payment' meaning oj—Adjudication under old 
Act-Applxcabilxty of new Act-Adjudication oJ 

ml7a^r firm-Parinership-Act of 

Any surety or guarantor, who might, should a bank- 
ruptoy supervene before the debt of the principal were 
discharged, be entitled to claim among the other 
creditors m bankruptcy, is himself always regarded 

orfeudnllnl^mn* fc7.‘'‘‘'’^ 

position, with its attendant rights and 
disabilities, is not m the least affected by the fact that 

“Ot have been, 

^lled upon to discharge the debt at the time the 
payment to the surety was made« 

whTch a negotiable instrument, 

which has not yet reached maturity, is, for the pur- 

2ira°2ed'r“ Act (U & 12 Yio. c. 

nav’iT in regard to the mater or drawer. Any 

fulfill” if “‘hn--- 

hon^h ft fraudulent preference as 

were^aMB i" rights 

and enforcLbrattaw “ 

Towns^rt"*"! ‘“^'’■’■^ncy occurs before the Presidency 

insoireni l, i““> force and the 

vrev Act ■‘fl ““'io'-fi'C old Insol- 

insolvennv arising in the coarse of that 

insolvonoy. except questions of pure procedure, 
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Insolvency Act— concid. 


would have to bo deteriniiietl by reftrouco to tho 
terms and the provisions of tlie old Act. 

Section 47 of the Presidency Towns Insolvency Act 
ocovirs in a chapter which deals with ways of proviiijj 
in insolvency, and describes the methods, in winch, in 
certain circumstjnices, mutual debtor and creditor 
accounts, as between tlio insolvent and a creditor 
claiming in insolvency or being pursue*! by the Ollicial 
Assignee for a debt to the insolvent's e.stato, are to bo 
handled and adjusted. 

Where a suit is brought under section 24 of tho old 
Insolvency Act, tho allegation being that it is a case 
of fraudulent transfer, section 47 of the Presidency 
Towns Insolvency Act cannot bo logically involved. 

The meanint; of ‘voluntary payment,' discussed. 


There is a common and current confusion between 
tho use of the terms “voluntary ’ and ‘ spontaneous”. 
A payment made on demand, although it is not a 
spontaneous payment, may bo a perfectly voluntary 
payment. A demand, unaccompanied by any threat 
or menace whatever, would not take a case out of 
the operation of section 24. 

All that is necessary to bo shown in order to bring 
section 24 into operatioti are two facts:— (.1) tliat the 
payment was voluntary; (2l that it was made when 
tho insolvent firm was in insolvent circumstances and 
within two months of its adjudication. 

The act of tho manager in a partnership firm must 
bo taken to be tho act of the firm. 

A voluntary payment was made within two months 
before the adjudication of tho principal partners of 
a firm. But two other partners were not adjudicated 
till some years after tho payment. These partners 
wore, however, obscure persons who <lid not contribute 
any capital and whose interests in profits were pro* 
portionato to the work they did as represenUUives of 
the firm in foreign territory: 

Held, that the payment must be held to have been 
made within two months of the adjudication of the 
firm. R. D. Setiina v. Kallianji Sangjibhai, 15 
Bom. L. 11.113 


__S. 76 421 

Insolvency petition— position of. 

A minor cannot be declared a bankrupt or made 
party to a petition for insolvency. Janki Pras-uj r. 
Girohari Lal, 16 O. C. 68 7U4 


I n sol vent-debtor— 'iVus/—As.sjVnmc/it imth- 
out consent of creditors—No trust created—Remuner^ 
ation oj trustee not recoverable until whole work 
completed — Pleader trustee — Appropriating first 
assets realised ns his fee— Improper conduct. 

An assignment to trustees for the benefit of ere* 
ditors operates, in the first instance, as a mere re* 
vocable mandate to tho assignees No trust is 
created until the creditors, or some of them, have as¬ 
sented to the deed. Until such assent is given, 
the assignees are in tho position of trustees de son or . 
If the debtor be adjudicated insolvent before tho 
assignees have been duly constituted trustees, e 
assets immediately vest in the Official Receiver. 

Ordinarily, remuneration is not, recoverable by a 
trustee until nil tho couditioiis of the trust dee ave 
been fulfilled, that is, until the whole work has been 
completed, and Courts look with disfavour on on^ 


Insolvent-debtor— conoid. 


transaction which has the effect of eating up an estate 
to tho direct gain of tlie trustee. 

It is improper for a Pleader, who is appointed 
trustee under a clecd of assignment for benefit of 
cretHtors, to appropriate the first assets realised as 
his fee» before any creditor has assented to the deed. 

IIassomal V. Kotumal, 6 S. L. R 209 443 

Insurance policy - wife named as beneficiary 
—Attachment in e.xecution of decree against as- 
sure<rs assets 736 

I nterest —Contract to pay interest on instalnientj 
of rent 


— -Heavy rato---No undue influence or fraud 

provotl — Mortgagor bound to perform his contract* 

856 


-, claim for, under inadmissible promissory. 

note, not enforceable — Damages in Heu of interest 
may be awardeil by Court 840 

— - Mortgage-Puisne mortgagee not party to 

prior mortgagee's decree—Reduction of interest ta 
decree—Puisne mo)tgngee cannot get benefit of the 
reduction. 


A puisne mortgagee suing to redeem a prior mort* 
gage is not ontiiled to get the benefit of a reduction 
in the contract rate f)f inter*:3t allowed in tho prior 
mortgagee’s decree tc which ho was not a party. 
AWAT.MAL V. (iOKALSING, 6 S. L. H. 227 614 

Interpretation of statutes-Coufii^^^ 
- - — . ■ ■■ Definition of words 40 


__ ■. -Express provision 

ing right of appeal under old law 

_ -_.Jurisdiction 

f statute 


regard- 



Act 


tion of Legislature 


dure 


Ma<lras Revenue Recoverv 

68 

Penal cnactinc'nt — Inten- 

204 

Statutes relating to proce- 

793 


Judg’ment. See Civil Procedure Cook, 1903, 
O. XX. R. 2. 

■ __ in perKonom—Estoppel 656 


Judicial possession. See Posse.ssion. 

__ Hypothec —Declaralonj decree creat‘ 

ing lien twt executed-Lien 7iot extinguished. 

A judicial hypothec or alien created by a decree, 
which is substantially a declaratory decree, does not 
cease to exist, ineiely becau-e an application was not 
made for execution of tho suul decroo in accordance 
with tho provisions of Article 179 of tho socond 
Rf‘»iMdule of tho Limitation Act, 1377. Fateh 
Chand V. Musarnmat Menghi Bai, 108 P. W. R. 

181 P. L. R. 1913 481 

Jurisdiction. See Valuation of suit. 

___Appellate Court deciding that Court 

of first instance had jurisdiction—Revision 237 



Jurisdiction-contd. 

against landlord 

tenant when minor - Civil fn * "uaidian of the 
-renue, how decided --petent to W 

to revoke Probate never issued 

exparfe to sot aside claim petition allm^!>d 

----- , ^ 683 

sion-Orderbu rl'?? Benck~~Rmi. 
476, Criminal pZLr 

Code [Act V of Procedure 

■<ct ,2-1 J- 25 nv,. c. loV,°^ il; 15.’“ “'^ 

unders" rt‘io'r’t76‘of''“l!c' c°'''“ “i 'I^^'■'-'"'■8 Court 
it3 proceeding n.av 1 e r Vu*' ' rocodure Code, 

nndcr section"] IsTtlmnvirP ‘>>',‘'.6 Fligh Court 

of the o-rounds mpnfi/. i *i' * ^ot^pfJure Code on any 

jurisdiction cannot criminal 

unless authorised by the Chief ^ matters 

14 of the High Courts Act "" "" 

of tl.: Crinr^l ProtuLrCodT '‘h'" 


4-/x-a.ii UAorjJS 




Jurlsdiction-conold. 

Court-sn;7f^^ Revenue 

^ourt Suit for produce of mortgaged land 


Co«r/ -9a ,7 f.h ,7 “ in Revenue 

on ground of fraZ' ir^^alid 

8ivtlvti-k‘h/‘r®‘'‘o“"’P™'"'''’<’- filP'Iina snit exclu- 

the l;ro,?n^„®f / "■ declared invalid on 

liAMNAVDi^v 13 cognizable by tho Civil Court. 

iam.naxdaa Si.xgh n. Parbiiu Nabai.v Sixuu 666 

^e,rn'n’cv‘'lfoldr“f' “Possession of their 
one of the rca.udurs also Tv^s 

_ 247 

mistakesTT^Tarl'^ “> “"-“t obvlmg 


ii.\/X, r. ,, p,„.er, under-Inrcstmen! not allowed 
P-cent. ,„ ease the other p.arty obtains a dlZll i„“Vi® 

orcbr'*‘'Vmo.fnt^’ ratLV ‘^to'^n"'”'' ““ 

interest not conten,plated by the 

The successful party is entitled 
Court without further procee in „3 
VVRAVAN- Cl.ETTUR, 13 M T T Q^K 

219 

costs penalty to include m 

OUD 

5ee Small Cacse^/ci?.^^** Cause Court, 


I ! ^^Btgiiilrafe’s power to tru cafe 

hatnngmade oner charge of hie duties to hi, ,urce,ior 
A liap.strate has no juris,liction to trv .a case Xr’ 

cor “ M,™A’'LAr°'‘'v‘'''“'‘"'' ‘'“‘i®®'*" '‘i* su'cces- 

so^niRA Lal v. Lmferor. 14 Cr. L. J. 239 335 

S§P=E,5=:5Bs 

pl.e.l as:,eement to pay at such pl,ace ' ^ 

prove that “n" oTlt^l":: 
fron. decree renfsinp 

n,arr,age passe,1 by District Judge in Upper Cura 


-■■Divided est.nte”- p„r\h.';f:r‘:;;;™ al,*:d "r 

ses^en during the pende^u»; pttio'““procfe'’d: 

lands private 

to honors in temple questions relating 


absence of a Munsif ^vho had“sm«n 

jurisdiction and tried bv >„• ^ ^ Court 

such power ^ successor who had 


no 



Justification, 5re DE.AMATtox. 

KidnapDingr. 5^^ Pe^al Code, 3. 363. 

Begulntion X/Xo/1793, 

Oollertor' cn7er7nXrm 

;nakh7"^: 7'*/^'* 

of rent-Road Cei 

proprietor of existence of by 

dence Act ({ ot 1872), 
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Lakheraj— concid. 

A lakhera} was rep^isteretl andor tho provisions of 
Regulation XIX of 175)^ .iml tho I'lkhenijd'ir in oom- 
pliance with tlio requirenict.t.s of soction 2 t of tho 
Regulation supplied the lucossary iiifortnation. 
The Collector, however, omitted to enter tho inform¬ 
ation in a register in accordance with tho rciiniro- 
ments of section 29: 

Held, that tho omission of tlio Collector couhl not 
deprive the lakherajdnr of his title: 

Heldy aZso, that tho entrj' in the register kept in tho 
Collectorate showing that tlie lakheraj was registered, 
taken together with tho loi»g possession of tho Id.', ■■ 
rnjrfar without payment of rout, would be good evi¬ 
dence of his lakheraj title. 

An entry in a Road Cess Heturn in \vhich a former 
proprietor of an estate admitted the existence of a 
lakheraj, although uotbindingon tho auction-purchaser 
of tho estate at a revenue sale, is evidence under sec* 
tion 13 of tho Evidence Act. Manmouini Dassi 
Adwaita Maiti 548 

Land, meaning of 416 

Landlord and Tenant. See agra tenancy 

Act; Bengal Te.vancy Act: Central Provinces 
Tenancy Act: Madras Estates Land Act; Punjah 
Tenancy Act. 

' ■ ^Contract hy landlord not to 

measure land or enhance rent—Right to additional 
rent for excess land added to tenure by alluvion 

924 

— -- — -Enfranchisements of inninA 

— Paftahs~Qnit rent laml to bo localised for im¬ 
position of quit rent—Who to localise— Zemind/tr 
not bound— Pattali cannot be forced on renn'/nhir 

667 

• -- — -Illegal cess — Permanent 

tenure—Tenant to pay fixed sum of Hs. 4,310 of 
which Ra. 4,300 is jama Us. 5 as salami toivji and 
Rb. 5 as tehivari dasnhra —Part of cousideiatiou for 
which tenancy was created—Sums legally recover¬ 
able 701 

--Settlement of fair rent not 

authorised—Settlement Otficer to record existing 
rent— JaaMbatuli, signed hy defendant, wlietlun- 
amounts to assent to enhanced rent 675 

— - Adjustment of accounts — 

Money left in deposit with tenant for pfiymcnt to 
sapertor landlord—Default by tenant — Suit by 
superior landlord against landlord of tenant and 
realisation of amount—Subsequent suit by landlord 
for amount paid to superior landlord, against tenant 
-“Character of amount lejt with tenant, whether 
rent or not—Subsequent suit, whether one for rent 
or damages—Limitation — Contract Act (IX of 1872), 
s. 4Q—Limitation Act (XV of 1877), Sch. II, Art. 
116. 

The defendant is the tenant of the plaintiff. There 
was an adjustment of accounts botwoen tlieni, and 
tho defendant was found liable for Us. 15S on account 
of rent for 1309 to 1312. It was arranged that 
Rs. 136 should bo left with the defendant as a deposit 
for payment to the superior laedlord on account of 
rent payable by the plaintiff to the latter for 1309 to 
1312 and that Che balance Rs. 22 was to bo paid to 
the plaintiff. The defendant did not pay the said 
sura of Re. 136 to tho superior landlord who sued the 
plaintiff and obtained a decree for Us. 225 which was 


LancJlord and Tenant-contd. 

fro.n the lattur. The plaintiff has b,-ouKht a 
bint to recorei-tho ainonnt whicli she had to nav to 
tin* .sii})(.*nor landlord; * •' 

//-/./ that tlio dcterininution whether tho money 
l<-ft Ml deposit with a Kuiant for payment to tho 
superior lan.llonl, is rent or not <lepends upon tho 
terms o the contract ill each case: that here tlioro 
was a discharge for this portion of tlio rent, and 
aliliough tlio superior landlord was not a party to tho 

contract, so far as that portion of the rent was con¬ 
cerned, it c.-ased to be rent and recoverable as such- 
ami tliat the claim for recovery of the amount whicli 
tile plaintiff had to pay to the superior landlord is one 
for damages and not for rent. Eaciimi Missir u. 
I)£OK[ ivCAIi 752 

Advetse fitle—Denial of title 


--Xon’j)n}/nicnt of rent. 

Mere non-payment of ground-rent by the tenant 
unless It was coupled with a refusal to pay it and a 
denial ot the l.amllord’s title, would not toianinato the 
relation ol landlord and tenant or take away the 
himlloids right to rent. Abdul Karim c, Ciiunm 

119 


Bnii 


Aijficultural 


tenancy — 


Kabuliat, ercCMtioa o/, by tenant and acceptance of 
by landlord-Sufjicicnt to q,rove fenancy—Evidence 

of tenancy. 

For the purposes of an agricultural tenancy, it ia 
sullicient for the person who claims to be tho’tenanl, 
to prove that he executed a kabuliaf and that tho 
kabnliat was accepted hy tlic landlord. Krishna 
Chandra Jogati c. Abhikam Naik 930 

— --— -;- Contract after Bengal Jen^ 

ancy .4c^ to pay rent tn monthly instalments, whe¬ 
ther valid —Contract to pay interest on each instal¬ 
ment from time it falls due, whether legal—Bengal 
Tenancy Act (VIU of 1S85), ss. 53, 07, 178, sub-s. 
(3), cl. (h). 


By a contract between a landlord and tenant after 
the passing of tho Bengal Tenancy Act and to which 
tho provisions of that Act apply, provision was made 
for payment of the rent in monthly kists, and also 
for payment of interest on each, from the time when 
it fell due: 

Held, that the landlord was entitled to impose an 
obligation on tho tenant to pay tho rent in monthly 
kists, for that is in accord with tho provisions of 
section 53 of tho Bengal Tenancy Act; that tho con- 
tract having been made after the passing of the Act, tho 
provision in section 178, sub-section (31, clause (/i) 
came into play; that, tlioreforo, tho contract for the 
payment of intere.st on ii'sN is invalid: and tiiat tho 
luiullord is entitled to the interest secured to him by 
section 67 beyond which he cannot go, that i.s, to 12-1 
per cent, from the expiration of the quarter in which 
the fcisf fell due. Manahar Mukherjee v. Kiietra 
Natii Sabui. 17 C. W. N. 820; 18 C. L. J. 175 625 

- - • — Denial of tenancy — Termi¬ 

nation of tenancy -Eviction—Unexecuted decree for 
ejeclmenf—No eviction. 

A tenant in possession cannot, even after tho expira¬ 
tion of his lease, deny his landlord’s title without 
proving that ho has surreudered possession to his 
landlord, or has been evicted by titlo paramount, or 
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has attorneil thereto, or that at least he has piven 
notice to his landlord that he intends to claim under 
another and more valid title. 

Eviction must be actual and not merely construc¬ 
tive. 

An unexecuted decree for possession would not 
amount to eviction. Detalcajd i\ Mahamad Jaffer 
Saheb, 36 M. 53 
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- Ejectment—Forfeiture clause 

—Disobedience of order of lessor—Effecl of such douse 

considered. 

The plaintiff, a A'icar of the Roman Catholic Church 
in Trichinopoly, sued to eject the defendant 
from a house site belontrinf? to the Church and 
held by the defendant and his predecessors 
under the Churcli. Exhibit B, the docu- 
ment executed by the predecessors of the defendant 
contained the terms on which the house site was held! 
After reciting a number of covenants the document 
contained a clause {h ), that if without acting as afore- 
said, they act contrary to the other orders also of 
the Swamimars, they shall pay off the Manai-tax of 
the said temple found due by them, remove the said 
terraced house without asking the price thereof, leave 
the said kovil land and walk out. ’ 

The plaintiff’s ground for ejectment was that the 

an order of the plaintiff four 
years back asking the defendant not to proceed with 
the construction of a new building before 6rst execut¬ 
ing a fresh document in favour of plaintiff contain¬ 
ing some more stipulations in addition to those in 
Exhibit B: 

Held, that the Vicar was entitled to bring the suit 
since there was no evidence for the defendant that the 
property was vested in any one other than the Vicar 
and since he and his predecessors-in-office have for 
over 80 years been in possession of the lands of 
the Church. 

Held, also, (Snndora Aiynr, J., dissenting)—that the 
tenancy is a tenancy-at-will or at sufferance and that 
the plaintiff is entitled to eject. 

Per Sundnra Aiijar, J .—The rent provided bein<» a 
yearly one, the presumption is that the tenancy is at 
least one from year to year and there is no allegation 
that it was terminated by a proper notice. In the 
absence of any specihe allegation in the plaint the 
tenancy cannot be held to be one at will or at suffer¬ 
ance- 


Landlord and Tenant— oontd. 

Where the defendant holds a piece of homestead 
land umler the plaintiffs, and the land forms part of the 
plaintiffs agncultmal holding, the incidents of the 
aetendant s tenancy are governed by the Bengal 
ienancy Act, and a notice to quit, under the Bengal 
ienancy Act, must be served iti order to bring a suit 
tor ejectment of the defendant. Sarbeswar Haldar 
V. kai Charan Bhaduri yg 

~ ~ ” . . “ “Land held as raiyat under 

utbandi for six years, then as ijaradar for nine years, 

then as raiyat^or c/ci-en years—Acquisition of right 
of occupancy —Right of occupancy in abeyance during 

Tenancy Act of J88.5j, s. 22, 

(S). 

A person held a certain piece of land as a rai-'nt 
under the custom of utbandi from 2884 to ISSO 
Prom 1890 to 1898 he ivas the ijaradar of a consider¬ 
able area which included the piece of land held by 
him as ratyat. During the ijara he continued to 
cultivate the land as before. After the ijara ho hold 
and cultivated the land till 1908; 

Held, that there had been occupation as raiyat of 
the same land for 12 years continuously within the 
meaning of section 180 of the Bengal Tenancy Act 
and that a right of occupancy had been acquired in 
the land; and that during the term of the O'ara the 

active operation of the possession as a means of ac¬ 
quiring the right of occupancy was suspended and 

remained m abeyance under section 22, clause (.3) of 

cAv.t^ Sheik v. Se.n-i Madhab Das, 17 


.. ^ mortgaged sold in 

execution of rent-decree-Notico given by pur- 

chaser under section 167, Bengal Tenancy Act- 

Whether mortgage extinguished-GAoficali tenure 

held upon quit rent payable to H. and ghaticali 

service-Resutnption of land by Government and 

bettlement with jemmdar who settled with mort- 

gagor-Condition of settlement that mortgagor 
would pay quit rent payable to//. and value of 
ghatualt service to 2em,ndar-Sait by zemindar- 
suit for rent or for money—Whether 
zemindar and ff. are joint landlords 776 


V 7T Lease for building purposes 

of ?■ permanent tenancy-Instru^nt 
of lease-Construchon of forfeiture clause. 


Clause (M of Exhibit B cannot work a forfeiture 
since the clause is only a condition for defeating the 
lease and it cannot be enforced because it is vao-ue 
and uncertain. ® 

Qu.Tre.—Whether the clause is not a mere threat 
such as in equity in the absence of specific mention of 
the nature of the disobedience which was to bring 
down the penalty of forfeiture ought not to be en- 
forced P Sevathamothu Asari v. Revd. J. N. K 
MAsqoiTB, 13 M. L. T. 506 ’ *721 

“■"T Djectmeni — Homestead — 

Part of agricultural holding-Incidents of tenancy 
—Bengal Tenancy Act (Vm o/1885;, ss. 3 (3), 4 , 
182* ^ 


Where there is an instrument defining the terms 

tenancy. There is no presumption of a permanent 

tenancy where land is Ipf Kr,-r.r peimuueui. 

fL- tor bnilding purposes and 

of on 

conditions is so wide as to 

rntaU a ‘ho .violation of which may not 

the CoLn he enforced by 

its entirety hnt disregarded in 

^n be Si^on effect to so far as it 

Mesodita noi e . »J- H- 
M. L. J. W2 ^ ^3 M. L. T. 513; 2^ 

824 
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7ol. XlXj 

Limitation Act— (1877) —contcl. 

(d) that au acknowledi^inetit of liability only ex¬ 
tend® tho period of liinitatiou within which 
a suit must be brought anti does not confei 
title, and is not □ ‘tiling done’ within tlie 
meaning of section (5 of tho (lonoral Clauses 

Act; 

(c) that once the period of limitation has begun 
to run, it cannot be suspendeil; 

(/) that the suit was barred by time; 

(^) their Lordships of tho I’rivv Council won -i 
not, as a matter of long eslablished praciu . , 
allow on appeals to Ilis Majesty in Council 
new cases to bo made which were not made 
below; 

{h) where no date for redemption is speciueti, 
the mortgage becomes liable to be redeemed 
immediately after it is made. 

Kanuaiya Lal, i:i M. L. T. 437; 17 < . V. 
605; 11 L. d. 389; (1913) M. W. N- 4<0; 1/ 
C. L. J. 488; 15 Bom. L. U. 489; 35 A 
M. L. J. 131; I. A. 74 291 

-Sch. II, Art. I I 968 

---art. 12 694 

- arts. 12, 13, 14 

art. 60 — Depo.'iit — Lhnt’ 


tation only from date of dcmarul. 

A receipt was in those terms: “As Annammalai 
Chetty was not there, having gone out to Devakota 
and as it was learnt on impiiry that Karuppiali 
Pillay who was tho said person’s kariasthan ami 
Kanakkupillay had gone out to Poovaiithe, etc., you 
have deposited, as they were not in the village, the 

said sum of Us. 1,4C0 with us and wo have received 
the same. This document is tho receipt therefor: 

Held, that tho sum was a deposit and was hence 
payable only on demand and that Article 00 ot 
Schedule II of tho Limitation Act applied. Iuaxga- 

3WAMY Tuevan V. Uajaram Naidu, (1913J ^ 

218 3 

----art. 91 — r.ea(.e-deed 

regUtered—Suit for posnession^^copc of Truntn Act 

(II of Ch. IX-liepudiation in pais—/mpur- 

tible zeinindari— Alienabitity—Durden of proof. 

Article 91 of the Limitation Act applies to a suit 
to sot aside an instrument on tlio ground of undue 
intluenoo. . , 

If a sale is to bo rescinded it must be by judicia 
rescission or a written in.strument. 

iadastVa Aiyar, J.—Tho onus of proving a custom 
of inalienability in tho case of impartible zemindons 
lies heavily on tho person who alleges it. , , i 
Section 98 of tho Trusts Act was intended only 
to make provision consistent with 
force for certaiti cases in which Knglisli Courts o 
Equity fastened a constructive or resulting 
upon holders of property ami to*’ which t lere 
was no statutory provision till then. Owners up 
and obligation should not bo confoumled in app yng 
this rule. , .. 

Chapter IX of the Trusts Act sots down only the 
principles that should govern Courts in ascertaining 
tho rights and rbligations of parties in certain ^as 
ftud not to relieve a party from any obligation to u 


Limitation Act— (1877)—concid. 

« 

the nocessary stops reijuired by tho substantive or 
adjective law before a trust could be validly estab¬ 
lished and created in his Livour. 

A mere unilateral repudi:itiou in pais by tho plaiut- 
ill cannot constitute an olYectiiul rescission of a con¬ 
tract or deed and such effectual re.'^cissioii entitling 
tho plaintiff to obtain further reliefs must bo made 
by a decree of Court declaring that the contract or 
transaction is void and sotting it aside. 

\ suit for possession of immovouhle property when 
that relief is incoiisi.stent with a registered lease-deed 
executed bv plaintiff’s predecossor-lii title is governed 
by Article'91 of the Lunitatiou Act as it is necessary 
that the docinnerit shouhl be first set aside. 

For the application of tho Article the cessation 
of the urulue iiilluenco is not the period wlion time 
begins to run. IUja Kajeswaha Douai e. Aul’.va- 
cnKEr.A-M CnrriAK, U9l3) *M. W. X. 453; 13 il. 

489; 24 M. L. .1. 592 3^6 

Sch. II, Arts. I 10, I 16-Suit 

for arrears of commission and royalty 86S 

_art. I 15 752 

__ art. 120 291 

_ art. 132 878 

__ — arts. 134, 144 

694 

_ art. 144—Ailvorse po.s- 

367 

291 


session 


art, 148 


Limitation Act (IX of 1908)— Uetroa- 
jjoctivG action 793 

_s. 5 


--S. 5 —Decree not filed at the 

time oj appeal —Carelessness - Su£icient cause. 

In tiling an appeal, Coun.sol tor tho appelluut, by 
a piece of carcdessiiess omitted to hie a copy of the 
decree ap[)euled against but instead put in a copy of 
a deposition. Tlio mistake was not noticed until long 
after tho expiry of tho period of limitation for liling 

the appeal: 

Held that the Court should have allowed tho cojiy 
of tho decree to bo filed, ami should have o.xtonded 
the period of limitation under section 5 of tho Limita¬ 
tion Act IX of 190-. Hahjas Mal r. Kahni, 104 
1>. W. K 1913; 173 I’. L. K. 1913; 85 1*. P. 1913 


_ __S. 5 —“Sufficient cauHc ”—Bona 

fulo miscalcutation by Pleader of period of limitation, 
r»/icf/icr .•»ui?icic«f cnusc~“SufficicHt cause" to he 
liberally construed. 

The expression “sullicient cause" in section 5 of 
the Limitation Act, 190H, should bo liberally con- 
struud so as to advance substantial justice when 
no negUgenco nor inaction nor want of bona fides is 
imputable to the appellant. 

A lonn fide mistake committed by a Pleader in cal* 
culatiiig the jieriod of limitation, in consequence of 
which an appeal is liled out of time, may constitute a 
sutHcient cause within the meaning of section 5 of 
the LiiniUtioii Act Whether the miscaloulatiou of 




Limitation Act 


(1908)—contd. 


ir^DIAN OASES 


a snmcient^cause^Tn°ai!T constitute 

decided by the Court having rel^anl'io'aU t^'f' 
and circumstances of the case rA rt? n 
V. Asia-TosH Ghosh, 17 C. W. X.'807 " 93^ 

406 


Limitation Act-(i908)-oontd. 


iiyis 


S. 10 


of <iecree~y-on.ifelJsi?ofrF^^^''^ I''' 

, <^^P 0 SU of copying charges. 

Where au application for a copv of tho ri. 
refused on account of the decree^not bo ^ decree is 

delav i„ t,.e time taken ia obTaTnin^^b^"^:™:^],'!:: 

excused, even though no donosit fnr • J'dibo 

may have been made. The .Manage/Vv^ charges 
Es„r.s bv S.xo a. Ga.voaHaM 

671 

SS. 17, 18 406 

Si 20—Interest—Intention in 
pay, as such, not to be initn-r^.i / ^ to 

,taMor,j power ,o appropriate a^'^'‘,nlZ-7'’ 

propnatwa ,n accordaace with 

appropr,al,oa on each occasion not re,nire7t 

For the purposes Of section 20 of the »• 

Act. I90S an intention to pay interest as ..!^ 
not to be inferred merei; 

creditor in pursuance of a power -iven him v i 

to appropriate a payment not appropriated bv \T 

debtor. But where the method of annA,^ • 
determined at tlie outset by c’cpress eAJf 
the parties, the la,v do/s Z 7'''T 

appropriation to be made oa the ocejsie: of"™.: 

G<^:nTv ^ 

such—There must be MmethinftoTmUr 

- Ifere upproprmfion to interest by 
ladicnfion. creairor, no such 

Under section 20 of the Limitation Act fh. 
raent of interest will save limitation whcAL^^ 

IS made as such, that is to sav, when the^ 

paid the amount with the intention 

paid towards interest, and theA "As 1 

to indicate that intention. The mor^ ^ something 

by the creditors of these payments to • 

such an indication. ChanAApA V t 
Prasad ^handerpal Kumvar v. Duma 

S 21 r 

guardian 


for possession I, Art. 

f can succeed on proof of nLl ^ ^^^^P^sser—Plaint^ 

-Defendant must before his 

to ownership—Adverse own title 

^tght to immoveable 

villaAnAA'/a?' broAht^' 

the same Aar the An 'f to C in 

Sion of the land’on theAroA^'l Posses- 

without consideration andAenrAA^^ the sale was 

got a decree for possession of they finally 

TO-mentofacertL-n .uTin 1903 t'’*-™"'' »" 

they made no mention of fA A 
and so it was not entered in thoiV i ^^fioitlat land, 
of their decree, however thev ^^ccution 

sAuwifat as well from C /k/ ^^^Possession of the 

wis in possession of both’tho of B., who 

in07 B-«ued e. for 

SnSr'‘- -- of -f■ 'ver„ rm^pta" od' 'aT^ot^ 

land in the coarsTof’‘ewou^i’oaT'”'' 

^ taei;;r s td”: 

streugth\\ 1 h“potessiorwhkrii°\ad"b'f ‘*'0 

In such a suit unless tl e !f ^ 

plaintiff should succeed withon??" “ title, 

h >3 own title to ownershin am 7 ^ ^®'nf asked to prove 
" 7 ^ P 1 ® 7 yhat he has no such 

Poiso'3:!ra®nea1i“«“"e'’°^' ‘'"I'’ 

s sons, if any h^ir? the right of 

to section 28 of 'the regard 

^’Axaa Ma., 19 P. f-- Kam v. 



Person laxvfully acting\s 9 uafdi^nLTh'''‘i''‘'''^ 
legally appointed Though not 

A person who is lawfully action-as o-.mr,!- xu 
not legally appointed for tlie purpose,ls“ a, 

Gon^Act, 1908, when acting for the bL‘e^|e 

Therefore, a payment made for the ben«fif ^ 
minor by liis natural mother, saves the bar of i;^ > ^ 
tion, when the guardians appointed hv fk 7 \ 7 -i. 
minor’s adoptive father and'^alllt rafattLia'“h""'’ 
unwilling to act as minors. Tibapavta ^Ar 
Kamaswami, 24 M. h. J, 428j (1913.) 11. W. k sw"”' 


tier, of rents and proA' 

.age: w„‘t: fakrpois:sr„inr' --f- 

P;xty^a„a to appr'priatri": °r2t\nTpXt 

u ^thaT trSlrtio fP“"®‘’«aed: 

lieu of interest was equivalLt tftr“‘^ 

terest as such; ^ receipt of in. 

(2) that the limitatinn x 

““instances from the year ISWj“ ^i° 

had come into o,aeration; 

app(/ ^'^V;:«?andthe pla'i^Gfl.'®®'; 

289; 35 A. 270 Gajadhar Sahai, H A. L. J. 



pLca6i7(7y to oj grace—Ap. 

terpretation. of passing of the Act—In. 

Ih section 31 of rho t.. i- 

the words‘from the 

cannot be construed in Bernr^i Passing of this Aol’ 

r to mean ‘from the date 
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Limitation Act— (loos)—contd. 

of the Otp'plicaiion of this Act to Berar’ and the Act 
as applied to Berar saino oluonolo^ical 

period of grace as was given in British India —a preioil 
which beg.au on tlm 7th August l9U:i an<l ended on 
Monday, the 8th August 1910. SoNiu v. Mi'nikl'ddin, 
9 N. L. R. 49 518 

__ Sch. I, Art. 10 239 

---art. 14 565 

-arts, 30, 31, 115 

_Mtscieliuery not non-delivert/—Loay oj goody by 

carrier—Applxcahility oj .Irt. 115. 

The w’ords ‘against a carrier for losing or injuring 
goods’ in Article 30, Schedule I, Iinlian Limitation Act, 
IX of 1908, obviously suggest not a mere loss of the 
goods to the owner, which might bo caused by mis¬ 
delivery, but an actual losing of goods by the carrier 
himself. 

Misdelivery or delivery to a wrong person in breach 
of agreement caunot bo regarded as non-delivery of 
goods within the meaning of Article 31, Scliediilo I of 
the Limitation Act. The case of misdelivery falls 
within the purview of .^rticlo 115 of the Act. Iakik 
Chand V. Secrktary of State, 170 V. L. B. 1913; 122 
r. W. R. 1913 477 


art. 31 


477 


----arts.44,91, I44- — 

Alienation by de facto gnardinn oJ minor—Suit by 
minor for possession of property <ificnatcil~i oid 
alienation—Cancellation of document not necessary. 

A suit by a Muhammadan for possession of land 
sold during his minority by his de J'acio guardian is 
governed by Article 144 of the Limitation .\ct, and not 
by Articlos41aud 91. The alienation of a minor’s 
property being ab initio void, he is entitled to treat 
the transaction as a nullity an»l is not bound to sue 
for cancellation of the sale-deeil. Uttam Sin(;h 
Barkat Ali, 15 P. R 1913; 202 P. L R. 1913 235 

art. 91 235,406 

_ art. 95 406 

__ ■■ —____ art. 95— Suit for pos¬ 
session of raiyati hohting after setting aside ex ;■ >rte 
deoiec 

_ arts. 95, S7 —Suit 

based on fraud or failure of consideration. 

Plaintiff sued on the allegation that 14 years Ix^fore 
suit ho purchased certain propel ty from the defemlunt, 
that the defendant deceived liiin us to his title, and 
that some two years and nine months before suit a 
third person dispossessed the plaintiff claiming the 
property aahisown. The suit was for the return of the 
purchase money and damages: 

Held, that the suit was governed either by Article 
95, or by Article 97, of the Limitation Act, and was 
within time. Sohan Singh v. Lakhumai-, 9G P. W. 
R. 1913; 185 P. L. R. 1913 ^ 

-art. 97 S 

-art. 106 406,513 

-arts. 113, *44- 

Agreement declaring rights of parties --Completion of 
title —Suit Jor partition on basis of agreement ~ 
Accrual of right to sue^ Compromise of disputed and 


Limitation Act-(i908)-contd. 

donhlfnl Tights—Consiileration — Misrepresentation in- 
during agreement —Onus probandi —acted 
upon — Minor—Hindu Law—Joint family — Members 
of Hindu Joint family — Act of adult members /or 
minor's benefit — (Jue.ytion tnhen up by Court suo 
motu. 

On the 19th Jati’iary 1904, three sets of claimants 
to the property left hy a ileceasod person entered into 
a compromise liy which they settletl their conflicting 
claims amicably and drew up an agreement which 
was registered. 

Shortly after, how(>ver, some of tlie claimants ap¬ 
plied for Letters of .Vdmiiiistration to the e.state. 
During the pemlency of tlie proceedings, in .Marcli 
1901, there was a note of the Court that the t'ounsol of 
one set of the claim mts ohj(;cted to the compromise 
on the grouml that they harl been im|)osed upon in the 
matter of the degree of relationship of the other 
claimants. Lettms were given jointly to three 
dilTermit sets of parties as agreed in the compromise. 
None of the parties appealed. But another person, 
alleging himself to be llie :itlo[)ted son of the deceased 
entered a cavtat, appealed ami the case was sent back 
for re-trial. On the 24tli .May 1907, Counsel for one 
of the claimants stated (hat the agreement was void 
on acconnt of compulsion and misrepresentation and 
Ix'cause it was w iliiont consideration, it was added 
that the agieemcnt had notliing to do with a suit 
for Letters of Administration. Issues as to the 
relationsliip of the parties to tlie deceased only wore 
framed. Letters ivero granted to one of tlie claim¬ 
ants. No decision a as given as to the mutual 
settlement. 

On tlie bth March 190.), one of the claimants insti¬ 
tuted a suit for possession by partition of one-thiril 
share of tlie projierty left by tlie ilceeased, u hich 
was alleged to be in the joint possession of the par¬ 
ties on tlio s-trength of the r»>gistered agreement, 
date<l the I! th January 1901: 

//e/ti, (U that llio suit was not b.ured by time. 
The Article :.pplicable to the facts of the case was 
Article 144 of the first Scliedule to the Limitation Act 
ami not Article 113; 

(2l tlnit by the agreement, the whoh* of the pro¬ 
perty left by the deceased was considered ns having 
l ecome lawfully vested in all the three sets of cluim- 
ants jointly in etpial share.s, and nothing remained to 
be done bvany one party in future w ith a view either 
to complete its own title to the one-thiid share of the 
proper:y or to convey to the other parties their 
respective shares in the same; 

(3; lliat even if Article 113 were applicable, tho 
ri<'ht to sno accrued, not in .March 19C4, but in 1907; 

*^(4; that the ugreoment embodied a compromiso of 
disputed and doubtful rights, which was entered into 
in «»ood faith by all tho parties concerned and conso- 
(piently there was valid consideration for the agree¬ 
ment; 

^5) that tho onus of proving that tho agreomont in 
question was entered into by the defoiidiint by reason 
of certain misrepresentations on tho part of tho plaint¬ 
iffs, lav upon defendants; 

1^0) that the coniproiniso was to some extent ab 
least acteil upon by the parties as appeurcnl from their 
conduct in relation to the Letters of Administration 

proceedings; 

that the point that the agreement was not 
binding upon some of the parties, who were minors 
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at the time it was entered into, ought not to have 
been taken up by the District Judge on his own 
motion. The alleged minors, at the time of the 
agreement, being members of a joint Hindu family 
with the other defendants who were adults, must be 

bound by the agreement, as the latter acted as de 
fiicto guardians on their behalf and for their beneKt 
m entering ^ into the agreement in question. 
Oasheshar Xath V . Devi Pershao, 20 P. P lui.s* 
101 P. W. K. 1913; 185 P. L. R. 1913 ’ 41 J 

Sch, 1, Art. I 15 477 

, ,,-— arts. 116, 120- Salt 

for money payable under an aicard^Suit for breach 
of obliyation—Xut specific performance-Suit on 
a bond - Aof a suit lor specificperjormance, but a suit 
for compensation for breach of contract. 

A suit for recovery of money duo under an award 
>3 governed by Article 120 of the Limitation Act 
the suit being one for compensation for breach of the 
obligation imposed by tlic award and not for specidc 
p^Tfoniiunco of theauanl. ^ 

A suit on a bond or contract to pav a specified sum 
of money IS not a suit for specific performance of 
that bond or contract, bach a suit would be a suit 
lor compensation for breach of contract. 

Tho word ‘contract’ in Article ll(j does not include 
un award. SoMJi.MAr, r. Tor.oMAr., 0 S. L. R. MS 

376 

-art. 120 376,406, 

751,986 

arts. 124, 134, 144 


INDIAN CASES. 


[1913 


Limitation Act -(i908)—conoid. 

limitation failed as 
there «as no adverse possession during tho life-time 

(2) that the suit was not maintainable owine to 
the bar of res Judicata^ as the matter of the ie?e^ 
tion of the possession of the land by C. upon terms 

any shortei period but cannot separate them nor 

.J" 'Snips -irs.;: 

In the case of a lease from tho holder for tho 
in. in „o„, as tenant bT 

advmi." 

SHA.NFMX. l.> Hom. L. R. 260; 37 B. 221 ' ^ 


r> .. I O-fr, I 

— Itehyions institution —by holder of land to 
s,w„rt ,ervice,~De„lh of Ic.^or-Suit for rerove, 
Of property—Civil Procedure Code (Art P of 190S) 
s. U-Ro.s judicata -/-Vr.st suit to recover property 
on aUeyation of mortgaye-Suit dismissed-Second 
suit to recover property on aUeyation of mortynye. 

^ Makan of Malapur, held the 

office of Suryuro. Certain Ian,Is were assi.^ned to 
support services rendered to the Makan and the 
religious community by successive holders The 
property descended to the disciple of each 'hol.h.r 
of the olfiee pf Suryuro in succession. 

In 1891, A. alienated the lands to C. bv wav of 
a lease for a term of seventv-five years in 
of an old debt. J. diod in 1904, 71, 

nominated by ^ tn sncceed bi.n, sued inSi*’ 
turouKh Ins next friend, for possession of the property’ 

document by 

way of lease was in reality a mortgage and that 
ns an agriculturist B. was entitled to sue for redemp. 
tiOT prior to the expiration of the agreed term 
was also alleged that the alienation was void after 
the death of 4. In defence, C. set up the case that 
.he document was not n mortgage but a lease that 
the alienation was not void and that the suit wasHme- 
barred. The suit was dismissed on the ground that 

contention as tothecharL- 
To trial document upon which he had elected to go 

of H that he was owner 

of the lands leased and for possession, alleging that 

A. had no right to alienate the lands bevond his 
bar ^t'he anitf"" '""^t^tion and res judicata in 


the property on which that allowance was char'« m ^ 
Held, thac A. tide 132 of the L ^ita hm 

apply. 

63 


art. 134 

mortgagee’, righh. '34-I'raux>r of 

sliip, is tr!insfen.e4°\rtiX*f3f 

.ioJs not uppiv. FattfuM' , “ ^'"'■tatiou Act 

-uAP.or p: tv. R 

art. 142 884 

art. 142-Suit against 


trespasser 


art. 144 235,41 I 


..auotbe. 

.^89 ^t-AR, II A. L. J. 633; 35 A. 

__ 664 

ment of CourtT^^riolT^,:*-, JSf (5)-P,y. 

8S4 

406 
145 


Loan or Trust 


Advances to brokers 
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“ -* - ’Occuiiancy holding —Pur. 

Chase oj non-transferable holding-.Occupation by 
purctuiser Jor more than 12 years~~Renf paid by 
him as marfatdar for original tenant — Suit for 
possession by landlord—Plea of limitation —Li,niUi. 
ttoa Act {IX of 1908>, Sch. /, Arf. 142. 

A person after purchasing a non-transferablo occu¬ 
pancy holdings in 189«, held it in tho name of the 
original tenant, and in 1898 paid rent to tho landlord 
on behalf of tho tenant, and the landlord gave him a 
rent receipt in which he was described as marfaVlar 
for the tenant. Subsequently in 1901 the purchaser 
was described in tho Record of Right as a trespasser 
and in 1909 the landlord brought a suit against him 
for possession; and ho pleaded limitation: 

Reld^ that he could not do so, and the suit was not 
barred. Jadu Nath Belel v. Raj Narax Mckiierjbe. 
17 0. W. N. 459 884 

— —-Patni—Suit for possess{o7i of 

land included in patni— Defence that land in suit is 
lakhiraj—Onus of proof—Limitation —Adi’er*e pos. 
session — Want of possession — Non-jxiyment of rent — 
Setting up lakhiraj title necessary. 

In a suit by a patnular for posse.ssion'of lands con- 
tained in tho ambit of the patni, the onus of showing 
that the lands are lakhiraj and not mal lands, lies 
upon the defendant. The plea of limitation in such 
u suit depends upon the doctriue of adrorso posses¬ 
sion and not upon want of possession by tho plaint¬ 
iffs. 

Tho mere non-payment of rent would not constitute 
adverse possession. The defendant must show that 
he set up a lakhiraj tide adverse to the remiudurand 
the patyiidar for more than 12 years before t'ue insti¬ 
tution of the suit and that he has been holding ad¬ 
versely since, and ho must show that in respect of 
each plot in suit. Chintamoni Dutt i'. Jogbshdr 
Bbattacharya 64 

-- — • ■ ■ — - Rate for tvet crop on dry cul. 

tivation—Clause **ij wet crops raised on dry land 
by getting water in any way, wet rate as on adjoining 
dry lands payable,” if valid. 

A clause that “if in any year wot or paddy crops 
raised on the lands by getting water in any way I 
shall pay according to tho same rate as is collected in 
the neighbouring villages for wet and paddy cultiva¬ 
tion on dry lands,” is a valid. 

The words “getting water in any way” include cul¬ 
tivation by means of rain water. 

Tho rate mentioned in the clause refers only to the 
rate actually prevailing. It need not necessarily bo 
an enhanced rate. Raja op Ve.nkataoiri u. Ciiitta- 
MDRA Ramalingiar, (1912) M. \V. N. 1116 144 

■ — - — Suit for possessiyn—Plea 

oJ tenancy and limitation — License—Status of 
tenant, if may be obtained by possession—Vser 
of land—Erection of structures to reside—Consent 
oj plaintiff’s predecessor — License, different kinds 
of. 

In a suit for possession of land brought against an 
alleged tenant who is really a trespasser, the defend¬ 
ant may sot up a case of tenancy and also raise tho 
issue of limitation. 

But where tho defendant not only does not repudiate 
hut expressly admits tho title of the plaintiff’s pre- 


Landlord and Tenant— conoid. 

clecessor and alleges a sottlemont from him, the 
defendant’s possession has never been adverse to tho 
extent of tho entire interest of the owner. 

If he never obtained a settlement, ho may have 
ac'luired tho status of a teiuiut or licensee by tho as¬ 
sertion of such limited title and possession in that 
character for the statutory period. 

If the plaintiff’s predecessor allowed the defendant 
the ii.so of the land in suit so that he might erect 

structures and reside therein, the plaintiff would nob 

be entitled to revoke the licouse, at any rate, not till 
the defendant had been adequately indomnitied. 

A bare license may be revocable at tho will of tho 
grauter and upon reasonable notice. 

A license on tho faitli whereof works have boon 
executed may bo revoked only upon payment of com¬ 
pensation to the licensee. 

A license coupled with .a grant is irrevocable. 
Moti Lal Rov V. Kalu Mandar 853 

- Tenancy—Rent tiot to be 

raised so long as tenant kept the property—Not a 
perminent tenancy entitling tenant to keep the pro- 
lierty, so long as he liked -Transfer of Property Act 
{IV of 18S2', s. 10.5— Principle applicable—Pleads 
ings—Court not at liberty to go beyond. 

Tho defendants offered to take certain shops 
from the plaintiffs on lease, on the condition that 
tho rent proposed should not bo raised so long 
as tho defendants kept them; the plaintiffs agreed 
by letter to rent tho shops to the defendant on tho 
proposed rent per month, to bo paid regularly monthly. 
The plaintiffs themselves were lessees of tho shop for 
a fixed term of twenty years. Tho defendant did 
not take tho shops for agricultural or manufacturing 
purpo.ses, and pleaded that he %vas entitled on tho 
agroemout to keep the shops us long as he liked: 

Ueld, that tho plaintiff did not let out tho shops to 
tho defendant upon aii agreement that tho latter 
should occupy thorn for a,s long as ho liked or for tho 
period of the plaintiffs’ own term of lease. 

Tho principle embodied in section 10.5 of the 
Transfer of Property Act, 1882, applied to tho case, and 
tho Courts were bound to projume that tho tenancy 
was from month to month. The plaintiffs conse¬ 
quently had a right to eject tho defendants after 
serving them with a valid notice to quit. 

According to the pleadings of the parties tho 
Court was not at liberty to fix a reasonable term of 
tenancy. .7a.masjke Boca v. Duni Grand, 180 P. L. 

R. 1913: 120 P. W. R. 1913 493 

LSnd Revenue —Covenant running with land — 
Vendor and purchaser—Agreement to reserve land 
revenue free—Enforcement of agreement. 
lu 1833, the owner of a certain semindari transferred 
it with an agreement that the transferor should re¬ 
tain 50 bighaa out of it and tho transferee should pay 
the whole of the land revenue including that of 50 
6iy/wi8 reserved. Both the zcm»nd/ir» and tho trans¬ 
ferred portion passed through a number of hands: 

Held, (1) that tho agreement did not run with the 
land and the transferees of the vendee wore not 
bound by the agreement for all time to come; 

( 2 ) that tho reservation of the land could not bo 
treated as a revenue free grant which would remain 
in force until resumed. Sri Thakurji KliHARijr u. 
Lacrmi Nabais, 11 A. L. J. 212 ^*7 
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Land Revenue— 


coucld. 


~ “ Tendor and purchaser — Agree¬ 

ment to reserve land revenue free—Enforcement ot 

agreement. 

Where the owner of a certain mahal has transferred 
It on condition that the transferor should retain 
certain plots of laud and the transferee should pav the 

whole of land revenue iucludinpr that of the land re- 

served such an agreement for payment of revenue 
cann^ot be enforced for all time againstthe person, who 
might happen to be the owner of the mahal, at the 
instance of the person, who might happen to be the 
owner of the land reserved. Ram Govind v. Sri 
IHAKORJI Maharaj, 11 A. L. J. 231 126 

See Landlord and Tenant. 
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■Implied covenant for quiet erijoyment—Dis¬ 
turbance of possession of lessee hy owner oj paramount 
Mle—Ltabtltty of lessor for damages to lessee—Trans¬ 
fer of Property Act (IV of 1882), s. 108. els. (a) and 
(c)— Interruption," ^'material defect with reference 
to intended use^^ meaning of. 

“interruption” in clause (r)of section 108 
ot the Transfer of Property Act includes disturbance 
of possession by a person with a paramount title; by 
that clause, the lessee is protected against interrup. 
tion by whomsoever it is occasioned, and where the 
interruption is caused by the paramount owner of the 
property and not by a stranger, the lessor is bound to 
remove the interruption, and if he fails to do so he 

must indemnify the leasee. ’ 

The words “material defect in the property with 
reference to its intended use” in clause (a) of section 
J08 have reference to the nature and condition of the 
property demised, and a defect in the lessor’s title is 
not included within the meaning of the words. 

On tho death of the defendant’s husband she took 
possession of his estate and granted a lease to the 
plaintiff on receipt of a safam*. Subsequently, her 
husband 8 brother instibnted a suit against her for a 

declaration that on the death of the defendant’s hus 
band he, the husband’s brother, became the rightful 
owner and that she had no tide. The suit was decreed 
and the plaintiff was dispossessed of the prooertv 
eased to him by the defendant, by the defendant’s 
husband 8 brother. This snit was, thereupon, brought 
for Of rofunU of tho salami dod 

ffWd that clause (c) of section 108, and not clause 
{a) of the Transfer of Property Act was applicable to 
the case and that the defendant was liable for damaires 
for the interruption of the plaintiff’s possession. 
Mdktar Ahmad v. Sundar Koer, 17 C. \7. N. 960 

815 

LbST^I See Barrister. 

Leiral Practitioners Act (XViii of 

I 879), S. 2S— Agreements beticeen Pleaders and 
clients —Work to be done not Court work. 

Section 28 of the Legal Practitioners Act, regarding 
the aiing of agreements between Pleaders and clients 
in the District Court or in some Court where the 
work is to be done, applies to agreements for fe^a i„ 
respect of the practitioner’s services where the busi 
ness does not lie in any Conrt, Civil or Criminal' 

T. Game v. U Kyb, 6 Bur. L. T. 18j 7 L. B. R. 6 209 

Legitimacy. See Marruoe. 


[1913 

Leprosy as a ground for exclusion from iuheri. 
tance under Hindu Law 690 

Letters Patent, cl. 10 -AUorne„-Striking 

attorneys name off the rolls-Rule, service of~ 

1 racticc Grounds, copy of, to be served on attorney 
personally—SujUcieni time to he given—Disciplinary 
action against attorney -Misconduct of attorney bu 
whom to he brough* to Court's notice-Verificathn, 
importance of—Suspicion not enough to justify dis- 
CipLtnary action. 

The rules of the High Court muko no special pro- 

vision for the disciplinary procedure of tho Court. 

Ihe Lnglish procedure in its entirety cannot be 
adopted. 

When the alleged misconduct of an attorney is tho 
subject of consideration, it is expedient to initiate 
proceedings by a rule, or motion or notice calling 
on the attorney to answer the matter in the affidavits 
of the applicant. Service should be personal, a copy 
of the affidavit.^ should be served with the rule or 
notice of motion, and the returnable date should 
.allow sufficient time for an answer to bo put in. 
Ordinarily ten days should suffice. 

Disciplinary action against an attorney rests on the 
principle that the Court deems him an unfit person 

to act as an att irnoy, and not by way of punish, 
ment. ^ 

Any body is entitled to inform the Court of the 
misconduct of an attorney, 

A veriGcation is a matter of great importance as 
possesiing tho security of being made under tho sano- 
tion of a solemn declaration for which the person 
making it would be liable to the penalties attaching 
to the crime of giving false evidence if the declaration 
wore false to his knowledge. 

Even a strong case of suspicion is not enough to 
justify the disciplinary action on a summary proceed- 
mg especially when there is positive sworn denial 
and repudiation of the misconduct imputed. An 
AT foR.VBY, In re, U Cr. L. J. 305 993 S, B. 

Libel. See Defamation. 

LIcenSB —Different kinds 

Lien. Judicial hypothecation. 

Tenancy Act, Sch. 


byde facto guardian of 
minor Suit by minor for possession of property 
alienated—Void alienation—Cancellation of doon^ 

ment not necessary 


Application for restoration of the 

MaT/trate “bscoading accased attach«I I,;, 


parte decree 


Application for setting aside 


ez 


^Application to correct award 496 

^-Date of decree-Date of judgment 

-Delay ,n complying with Conrt Pees Act in 
stomping decree-Payment of Coart-fee to com- 
plete decree —Step-iij.aid of execution 410 

--^Deposit 0 

Failure of mortgagee to pay prior 

676 


mortgage 
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Limitation —oontd. 


-—Lease by holder of laud to support 

services in a religious institution—Death of lessor 
—Suit for recovery of property 558 

Loss of goods by carrier 477 

Money left in deposit witli tenant 
for payment to superior landlord-Default by 
tenant Suit by superior landlord against landlord 
of tenant and realisation of amount—Subsequent 
suit by landlord for amount paid to superior land¬ 
lord, against tenant—Character of amount left with 
tenant, whether rent or not — Subsequent suit, whe¬ 
ther one for rent or damages 752 

Mortgage W’ith possession —Realisa¬ 
tion of rents and profits in lieu of interests 


suspended 


■Period of, once begun cannot be 

291 

“Permission obtained by guardian 
from Court to mortgage particular land of minor 
for specified amount—Mortgage by guardian of 
larger quantity of land for smaller amount—Mort- 
gage, whether voidable—Suit upon mortgage after 
ten years 624 

--Pre-emptor cannot be allowed to 

extend time on account of delay in Deputy Commis 
sionor’a auction 


--Purchase of non-transferablo hold¬ 
ing— Occupation by purchaser for more than 12 
years—Rent paid by him as marfatdnr for original 
tenant—Suit for possession by landlord 884 
' -Suit for dissolution of partnership 

513 

Suit for maliknna allowance 


chargeable on property 


as 


-- Suit for money payable under an 

award—Suit for breach of obligation—Not specific 
performance—Suit on a bond—Not a suit for 
specific performance, but a suit for compensation 
for breach of contract 


“ — Suit for partition on basis of agree¬ 

ment declaring rights of parties—Accrual of right 
to sue 411 

——Suit for possession of land included 

64 


in patni 


-Suit for redemption—Law in force 

at time of suit applicable 29 I 

-Suit to set aside ultra vires order 


--Suit by auction-purchaser to recover 

purchase-money on the ground that judgment 


debtor had no saleable interest in property 

-Tenant holding over—No adverse 

possession until tenant is paid for improvements 


- Assignment oj debt after expiry of 

period prescribed — Con/rt closed- Suit by assignee 
iwt barred if filed on the day Court re-opens. 

Where the period prescribed for a suit to recover 
a debt expires during a Court vacation, and before 
the re-opening of the Court the debt is assigned, a 
suit by the assignee for the recovery of the debt 
filed on the day the Court re opens, is within time. 
VisRAM V. Taiuji, 16 Bom. L. R. 348 820 


Limitation —contd. 

Execution of decree-Mortgage decree 
u .det old Code—Several applications jot execution — 
Last application under new Code, but after twelve 
{'ears from decree-Applicability of the new Code — 
Cnul Proccdurc Code (Act Xiy of 1882), s. 230- 
Cail Procedure Code (Act V oJ I'KIS), 48. 

A mortgage decree passed under the old Civil Pro- 
cedure Code cannot be executed after twelve years 
from the decree if the last application for execution 
IS made after the new Civil Procedure Code of 1908 
has come into operation. 

A prdi,nin,y.vjlecree on a ...oi tguge was passed ou 

Apr l'"? Tsg- Th ’ on 

April .,7, 189/. There were many applications for 

execution, and on April 28, 1908. the seventh appHca- 
tion was preferred, but it was dismissed. Then the 
new Civil Procedure Code came into operation on 
January 1, 1909. On Docombor 18, 1911, the present 
application was made twelve years after the date of 
the decree: 

Held, that the present application was not in con¬ 
tinuation of the next preceding application and was 

therefore, barred under section 43 of the new Civil 
Procedure Code of 1908. Bisseshur Sanamat v 
Jascda Lal Cnowi>hURY, 17 C. \V. N. 622 


Fraud-Partnership — Death of 


a 


partner-Assets retained tn business -Executrix of 
deceased obtaining order of Probate but not taking out 
Probate —Revocation of Probate -Conveyance of assets 
by surviving partners and executrix-Estate bound 
— Letters of Administration obtained after death of 
executrix—Trust—Accounts, suit for — Limitation 
Act {IX of 1908), 10. 17. 18, Sch. /. 91. 106 

\20-Contrnct Act {IX o) 1872), s Probate and 

Administration Act {V of 1881 ),s. 60. 

A partnership business was carried on by A. and his 
brothers. On 7th February 138.'>, A. died, leaving 
him surviving a widow. li , and throe minor sons 
of whom tho oldest was C. .1. made a Will ap¬ 
pointing his widow, It., as tho guardhin of his minor 
sons and making tho minor.? the residuary logatoes of 
all his property including his share in tho partnorsliip 
business. After his death the assets of A. were re¬ 
tained in tho firm by tho surviving partners. Until 
1895, certain sums were drawn by R. from tho firm 
for tho maintonanoe of herself and her children and 
slit was credited with interest on the deposits and a 
share of the profits. 

In 1895, B. applied for Probate oi A.'a Will and though 
an order was made for the issue of Probate to her 
she did not actually take out Probate. 

In the year 1895, the firm was in difficulties and the 
formation of a joint stock company was resorted to in 
order to prevent a financial disaster. Accordingly on 
30tli November 1895, the throe surviving partners of 
A. and D transferred to tho joint stock company tho 
property of tho partnership and the estate of A. in 
consideration of Ks. 1,01,000 in fully paid up shares 
of tho value of Rs, 200 each; out of these shares the 
creditors of the partnership, received fully paid up 
shares to tho amount of their claims and 360 fully 
paid up shares wore held in trust for tho surviving 
partners and B. Tho unfair dealing in this arrange¬ 
ment was disclosed to B. in 1897 but sho took nq 
action in the matter, and died in 1905. 
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Limitation— 


contd. 


On 2l3t January 1909, C. brought this suit for 

rendition of accounts of all the assets of A. against 

partners and the representative 
ot the third deceased partner. In the plaint C al- 
leged that he became aware of the falsehood of the 
representations and fraudulent character of the 

transactions of 1895 in October 1907 for the first 
time. 

On 2Ist April 1909, C. obtained Letters of Adminis¬ 
tration to the estate of A. with the Will annexed. 
After the institution of the suit, C. applied to the 
District Court to revoke the Probate supposed to have 

been granted to B. and an order of revocation was 
accordiDgly 

Held (1) that C ’s suit was barred by time; 

(2) that the property left by A. and used in the 

business was a loan under section 241 of tho Contract 
Act; 

(3) that it was not proved that the consent of B. to 
the conveyance of 1895 was obtained by fraud; 

(4) that B. was perfectly competent to enter into 
the arrangement of 1895 as executrix of A., even 
Without obtaining Probate; 

(5) that the arrangement of A. was binding on the 

estate of A; ° 

(6) that the claim of C. for an account on the foot¬ 
ing of the continuance of the original relations be- 
tween A.’s estate ami tho partnership could not be 
sustained; 

(7) that tho District Judge had no jurisdiction to 

revoke a Probate ^hich had never been issued es- 
pecially after the death of B and after the f-rant of 
Letters of Administration to C.; 

(8) that time was running against il. as the execu- 
tnx of A.’s Will from the date of A.’s death. 

Fraud in the performance of a contract, apart from 
1(8 making, is no ground for rescission for restoring 
the parties to the position which they occupied before 
the contract was entered into. 

Article 95 of the Limitation Act ha.s no application 
where, on the face of the plaint, no equitable relief is 
claimed on the ground of fraud. Jamsetji Xassar- 

WANJi V. Hirjibhai Navroji, 15 Bom. L. R. 192- 87 
B. 158 4qq 


^ Huidu Law —Mitakshara —Mortgage 
oj ancestral property by father^-Suit for sale 
against sons—Money charged on immoveable pro- 
perty-Limitation Act (XV o/1877^, Sch. //, Art. 

A suit to obtain payment ot debts contracted by a 
father governed by the ilitaUhara law upon a mort- 
gage of the ancestral property, by a sale ot I he said 
property in the hands ot the sons and grandsons, is a 
suit to enforce payment ot money charged on im- 
moveable property, and tho 12 years' rule of limita. 
tion provided by Article 1.32 of tho Limitation Act 
will apply to It. SllEoxARAiN Kov r. Mokshoda Das 
Mitra, 17 C. W. N. 1022 — 


7 - J .7 xntoJoTcc at date of 

suit, applicable not that which came into force dJ. 

\ng pendency of sxtit—Civil Procedure Code fAct xiv 
of lb82), s. Limitation Act (XV of 1877) 

II, Arts. 11, 12, 13,14. ^ Sch. 

A suit is governed by the provisions of the statute 

of limitation, in force at the time of its institSn 


fl913 

Limit At Ion —ooncld. 

and not by the provisions of a subsequent statute, 

which comes into operation during the pendency of 

the .suit. or/ 

A- ^ Qoo under the last paragraph of sec¬ 

tion 332 of the Civil Procedure Code of 1882, is not 
governed by Articles 11, 12, 13 or 14of ,Schedule 11 of 
the Limitation Act of 1877, and is not barred, if 
brought more than one year subsequent to the order, 
rejecting the application under that section. Maula 
Baksh V. Bhabasundari Dasya 968 

Limitation Act (XIV of 1859), ss. I 

(• 2 ), 2 387 

Limitation Act (X of 1871), s. 2 387 

Limitation Act (XV of 1877), s. 3 


I ?n Iaa Afts. 

* ^ ^'^’‘^9^'J^~~Oate for redemption not 

specified — Redeemable immediately — Acknoivledg- 
ment of mortgage rights by widow does not bind 
rerersioners—La o of limitation at time of suit ap¬ 
plicable—Acknowledgment of liability extends time 
but does not confer right—Period of limitation once 
cannot be suspended-Civil Procedure Code 
(^■ictXlVoJ 1882), s 13-Practice -A'o new case to 
be made in Privy Council. 

• mortgaged certain properties 

m 1842 to A. In 1866, J., who had succeeded to a Hindu 
widow 8 estate on the death of her husband, K., sold a 
nynety of the mortgage rights to D hypothecating to 
him at the same time the other moiety of the said 
nj?hts. 

After the death of J. the daughter of J. and K. in 

1867 sold the hypothecated moiety also to D.. 

who in his turn assigned to A. the entire mort- 

gage rights purchased by him. Both the mother and 

the daughter had described themselves in their deeds 

of sale to D. as mortgagees and had acknowledged the 

existence of the mortgage of 1842. The daughter 

died m 1898, and on her death her sons, C. and 3., 

brought a suit in 1904 for possession as mortgagees of 

the properties on the ground that the transfers made 

by their mother and grandmother became ineffectual 

as against them on the death of the ladies, and 

obtained a deerpo for possession. In the suit, 

however, there was no allegation or admission by the 

plaintiffs of the mortgagor’s interest having become 
rested m A. 

In 1907 .4. sued 0 and 5. for redemption of the mort- 

7^^ defendants alleged that in the 
suit C)fl904, A. had pleaded that he had a right 

to redeem, bat the Court had decreed their claims 
for possession, and hence the suit was barred by 
section 13 of the Code of Civil Procedure. Limita- 
tiOQ was also pleaded: 

Held, (a) that the suit of 1904 did not by the 
operation of section 13 of the Code bar the 
present suit; 

(t>) that he law of limitation applicable to a 

suit or proceeding is the law in force at the 

date of the institution of the suit or pro- 

cee ing, unless there is a distinct provision to 
the contrary; 

fc) that the defendants derived title through 
K. and were not bound by the acknowledg- 
ments of their mother and grandmother; 
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Madras Estates Land Act (I of 

1908) —Suits instituted before the Act came into 

force—No exchange of pattas and muchilikas. 

A suit instituted before the Estates Land Act came 
into force without exchang^e of fattas and muchilikas 
or a tender of patta cannot be maintained, though the 
trial is after the passing of the Act. Yeddamapoddi 
Laeshmi Xabasimha Row v. Repalli Sitarauaswami, 
24 M. L. J. 288; (1913) M. W. N. 282 440 

-SS.3(I0), 19, 189 

— Rent — Suit for private lands — Jurisdictioti of 

Civil Court. 

A suit for rent of pripate lands as dehned in sec* 
tion 3 (10) of the Madras Estates Land Act, 1908, is 
cognizable by a Civil and not by a Revenue Court. 
Appa Rao V. Naganna, 36 M. 7 8 

-SS. 3, 153, 157- 

Madras Estates Land Amendment Act (IV of 1909^, 

8. 8 —Tenant of 'old waste'—Grounds of ejectment. 

Though section 153 of the Madras Estates Land 
Act, as it originally stood, does not make the expiry 
of a lease, granted before the passing of tlio Act, a 
ground for ejectment, the effect of the proviso, added 
to that section by Madias Act IV of 1909, is to make 
that an additional ground. 

Section 157 of the Act expressly deprives a contract, 
entitling the landholder to eject a tenant of old waste, 
of its ordinary legal effect. 

A tenant of old waste can bo ejected only on the 
grounds mentioned in section 153 of the Act as it 
originally stood but ho cannot bo ejected on the 
ground of a contract entered into before the Act 
came into force. Chaganti AicnAPARAza r. Raja 
Yeloooti Kristna Yachandrulavard, 13 M. L. T. 


329; 24 M. L. J. 402; (1913) M. W. N. 378 225 

-s. 8 225 

-s. 19 8 

-SS. 153, 157 225 

-s. 189 8 


Madras Irn'g'ation Cess Act (VII of 

1 865) ^Madras Revenue Recovery Act (If of 1861), 
89. 2, 42 —Public revenue—Sale for arrears of water- 
cess—Conveys title free of encumbrance. 

A sale for arrears of water-cess payable under Act 
VII of 1865 would convey a title to the purchaser 
free of encumbrances. Veiranan Ambalam v. Kardp- 
PATTA PlLLAI, 24 M. L. J. 511 386 

-- — S. 4^—'Engagement,* mean¬ 
ing of—Implied or express —Zemindar, floio to the 
tank of, obstructed by Government irrigation works — 
Rights on obstruction. 

The ‘engagement’ referred to in Act VII of 1865 may 
be an implied engagement. 

To ascertain the meaning of ‘engagement’, as used 
in that Act, the events which led to the passing of 
that Act must be looked to. 

The rules, framed in 1864 in pursuance of various 
directions from the Secretary of State and ultimately 
embodied in the Act and particularly G. O. Xo. 101 
Rev. dated 16lh January 1864, show that it was not 
intended to levy any charge on water taken for lands 
which, owing to the construction of the several 
anicat channels and other works connected therewith, 


Madras Irrlg-atlon Cess Act —concld. 

were found to have lost wholly or partially their 
pre-existing sources of su})ply. 

When Government intercepts the flow of water to 
a zeimndar’s tank, thenntural presumption is that ho 
lias been compen.<5ated in some form for the injury 
inflicted and in these circumstances if the zemindar 
receives a free supply of water from Government 
irrigation woiks for a number of years, the only pre¬ 
sumption is that there was an inijilied encagement 
between the parties for such free supply. 

That engagement, unless there is an express con¬ 
tract to the contrary, will ordinarily bo taken to be 
only in respect of the extent of lands irrigable by the 
pre-existing irrigation works at the time when they 
are interfered with by Government. Sri Raja Ven¬ 
kata Rangayta Appa Rao Bahador v. Secretary of 
State, 13 M. L. T. 330; (1013) M. W. N. 417; 24 M. 
L. J. 680 227 

Madras Land Revenue Assessment 
Act (I of 1876) 68 

Madras Local Boards Act (V of 
1884), SS. 59, 76 694 

Madras Permanent Settlement 
Regrulation (XXV of 1802) 68 

Madras Revenue Recovery Act (II 
of 1864), S. 2 386 

-S. 3(10) 694 

-SS. 25, 26. 27, 44- 

Notice to defaulter—Regulation XXV of 1802, s. 7— 
Order of procedure in respect oj moveable and im¬ 
moveable. 

White, C. J .—Service of demand and attachment 
notices on a defaulter under Act II of 1861 cau bo 
effected in any of the ways mentioned in sections 25, 
26, 27. The sections do not provide for alternative 
modes. 

To got the benefit of the provi.so to section 44, it 
must bo shown that a larger portion of the land was 
sold than was sufficient to discharge the arrears. 

Section 6 of Act II of 1864 is exhaustive; it is for the 
plaintiff to show that ho can claim the benefit of a 
sanad apart from section 7 of Regulation XXV 
of 1802. 

ryabyi,Section 44 of Act II of 1804 is only a 
permissive section. 

To bring his case under section 6 of the Act, it is 
necessary for the defaulter to allege an«l prove that 
ho holds a 9aruid. Vbnkanna Iyer v. Secretary of 

State, (1913) M. W. N. 494 732 

--SS. 26, 27 732 

_SS. 32, 42A 694 

___S. 42 386 

__S. 44 732 

_SS. 64 (2), 66, 73 

694 

- — S. 58 — Jurisdiction of 

Civil Court—Interpretation of statutes -"Divided 
estate" —Portion of inittn acquired by Government- 
Suit against Government for contribution towards 
assessment-Maintainability - 3fadrG9 Permanent 
Settlement Regulation (XXV of \Q02),ss. 2, 3— 
Ma.dras Land Revenue Assessment Act (I of 1876). 
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rviadras Revenue Recovery Act- 

contd. 

CertaiQ land, acquired hy Gov’ernment by adverse 
possession against the owner tliereof, was alleged by 
the plaintiff to have formed part of his mittn, paying 
assessment to Government. In a suit by the plaintiff 
mittadar, for the refund of a proportionate portion of 
the amount paid by him as one year’s peinheush on 
the entire mittn and a declaration that he is only 
liable to pay pei^heuah proportionately to the e.xtent 
of the mittn now in his posses.sion: 

Held, (Per White, O. J., a ffirmiyig the order of the 
loioer Court), that a Civil C.)urt had no jtirisdiction to 
fix the proportionate peisheush payable by the plaintiff 
to Government. 

Section 5S of Act II of I'sGl isa bar to such a suit 
and this enactment is a general one and not 
restricted to questions arising in proceedings under 
that Act. 

The words ‘divided estate’ in that section ought 
not to be construed to have a restricte I or teclinical 
meaning. 

Though the Court.s may apportion the assessment 
as between co-sharers, yet the Courts cannot have 
jurisdiction, by severing the capacities of Government, 
to apportion the assessment as between the mittadar 
and Government since the effect of that would be to 
exercise a right whic!i the Legislature has taken away 
from the Courts by section 5^. 

For Tynlji, J. - The prayer for tlecluratioii in res¬ 
pect of fut.ire pei!ihcu^h cannot be granted even as 
a declaration for contribution by Government towards 
that liability as tliat would directly alter the assess¬ 
ment fixed on tlio 1 ind wliich the Courts have no 
jurisdiction to do. 

The claim for refund of a proportionate portion of 
the amount already paid by the mittadar stands on a 
different footing and can be maintained in a Civil 
Court. 

Such a claim is in effect a claim for contribution 
from joint owner and arises after payment of the 
assessment and recognises the propriety and validity 
of such payments and, consecpiently, there is no inter¬ 
ference with the rights of Government, 

If the Secretary of Scato can acquire laud bv ad¬ 
verse possession like a private individual, ho must 
hold the land with the same incidents as a private 
individual. 

In construing a particular section of an Act, we 
must look at the whole Act and it is necessary to 
consider the context in which such section occurs. 

Section 68 of Act U of 1864 has no application to 
such a claim and the words ‘divided estate’ haveaspe- 
cial meaning under that section. 

The words “ in the portions of a divided estate” in 
section 58 of Aci- II of 1864 qualify the word.s land 
revenue payable to Government. 

The words “divided estate” in section .'is must be 
construed so as to have reference to such a division of 
the estate alone as is contemplated in the rest of the 
Act. The words have no reference where the estate 
has become divided by one portion of it having been 
acquired by a third person through adverse posses, 
sion. 

Enactments which take away the jurisdiction of 
Civil Court must ho strictly construed. 

Section 68 can be no bar to a Civil Court appor¬ 
tioning the assessment which is admittedly due to 
the Government on the whole of a particular mtUa 


Madras Revenue Recovery Act— 

concid. 

when such apportioning is made for the purpose of 
deciding in what portions that total asse.ssment has 
to be borne by two or more person.'', who have become 
owners of portions of such a milta. The section can 
have no application to the rights of joint holdois of 
land amongst tliemsetves as distinguished from th 
liability of each of them jointly and severally to pay 
the whole assessment to the Government. Mutiiam- 
MAT. V. Srcretarv OK State, 13 M. L. T. 293; (1913) 
M. W. N. 307; 24 M. L. J. 406 68 

Maintenance* See Criminal Procedure Code, 
s. 488; Divorce Act. 

- - —-Invalid marriage—Muhammadan 

Law—Wife’s right to maintenance after death of 
husband 837 

Majority Act (IX of 1875) 452 

Malabar Compensation for Ten¬ 
ants Improvements Act (1 of 

1900), s. 5, 6 563 

Malicious prosecution, suit for-Plaint- 

iff to prove his innocence —Finding in criminal case 
not conclusive 24 

-■ ■ ■ ■ Barden of prooj—Absence of 

reasonable and probable caiiAe, meaning of—Careless* 
ness in deciding reasonableness and probahilitg, not 
malice — Doth malire and absence of reasonable and 
probable cause must be proved—Reclclessness about 
the truth or falsity of charge —Malice. 

In a suit for malicious piosecution it does not rest 
on the defendant to show that there was reasonable 
and probable cause, but it is for the plaintiff to prove 
its ab-sence. 

Rea.sonable and probable cause means reasonable 
grounds for believing that the plaintiff was guilty of 
the offence charged, and not reasonable grounds for 
coming to the conclusion that the Court wonid con¬ 
vict him of it. 

Carelessness on the part of the defendant in decid¬ 
ing whether there was reasonable and probable cause 
would not amount to malice, and both malice and 
absence of reasonable and probable cause have lo bo 
proved. 

If a man has been reckless, whether the charge be 
true or false, that might amount to malice, but 
recklessness in coming to the conclusion that there 
was reasonable and probable cause would not. 
Vaidexadier V . Krishxasawmy Iveb, 24 M. L. J. 515 

665 

Marriagre. See Divorce Act. 

- Persons living as hnsband and wife — 

Presumption as to legitimacy—Burden of proof 

634 

— -Repudiated woman—Sikh Jats of Our- 

d.aspnr District 460 

Married Women’s Property Act 

(111 of 1874), s. 6 inapplicable to Hindns. 

Act HI of 1874 does not apply to Jliadus so a 
Hindu wife cannot claim the benefit of its provisions. 

Shankar VisHVANATB i*. Uuabai Sadashiv Wagle, 16 
Boxi. L R. 320 736 
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Master and servant— Acts don© by ser¬ 
vants in exercise of sovereisrn powers—Liability of 
officer doing the act—Etiecb of Indian Enact¬ 
ments on the liability of the Secretary of State in 
Council—Government of Madras had noauthoiity 

to i*atify Collector’s orders 353 


Maxims- “"One who seeks equity must do equity" 

755 


M e rgre r — Merging 
(|ucut ones 


of prior mortgage into subse- 


Mesne prof Its— Pre-emption decree set aside 
by Appellate Court I 

— -•, meaning of 974 

Minor. See Civu, Procedure Coi>e. 18S2, s. 462; 
Muhammadan Law. 

— Act of adult members of Hindu family for 
minor’s beuetib 411 


'■"Agreement of reforeuco to Arbitration on 
behalf of minor—Leave of Court not obtained — 
Minor not bound 424 


■ ■ —Alienation by guardian 235 

——Estoppel —Kepresentation made by father or 
brother of minor—Minor not bound by such reprs- 
sentation—Plea of minority nob taken in pleadings 

_Plea not allow’ed in argument iu second appeal — 

Practice 55 

-Insolvency petition 704 

— — power to make Will 452 


Sale executed in favour of minor—Miuoi 
depiived of property at the instancs of third person 
— Suit bv minor to recover consideration monev 

610 


■ -—ilorigage by </ar.r(h’«n-“Sai7 by morigagee 
—Mortgage setasidc—Mortgagee cannot fall back on 
prior mortgage paid ofi by him—"One tvho seckA 
equity muit do equity,” not applicable to caacj 
where minor is defendant. 

Whore in a suit by a mortgagee of minor’s property 
mortgaged by tho minor’s guardian (ho mortgugo 
is found not to bind the minor, tlie mortgagee cannot 
fall back on a prior mortgage paid off by him out of 
the consideration of the mortgage in suit. 

The rule that a person suing to set aside a traus- 
aebion purporting to have boon effected on his behalf 
during his minority, and thus seeking equity, must do 
equity and restore auy bone6t derived by him from 
the transaction, does not apply whore the minor is 
defendant, so as to enable the plaintiff, in whose 
favour tho transaction was effected, to claim restora¬ 
tion from the minor, (^amaruddin v Puabhu Dial, 
128 P. W. R. 1913; 215 P. L. It. 1913 755 

Mischief. See Penal Code, s. 130. 


Misrepresentation inducing agieemmil — 
Burden of proof-Agreement acted upon 411 

Mokararl— Surrender * 24 

Mortgraffe. Scc Civil Procedure Code, 

O. XXXIV 

- _ t>y guardian— Suit by mongagee 

—Mortgage sot aside -Moitgagoo winuot fall back 
on prior mortgage paid off by him— GnowliJ 
seeks equity must do equity," uot applicable 
cases where minor is defendant /OO 


Mortgage— conid. 

-Contending mortgagee 



— -- decree passeil uhen old Civil Pro¬ 

cedure Code in force—Expiry of twelve years — 
Application for execution—Whicli Code applicable 

899 

I --Merging of prior mortgage into subse- 

quent ones ^O/ 

---Puisne mortgagee not party' to prior 

mortgagee’s decree—Reduction of interest in clecree 
—Puisne mortgagee cannot get benetit of tlie reduc¬ 
tion 614 


—- without possession—Share of produce 

t'j be paid as interest—On default in paying interest 
possession to be taken—Default—Suit for produce 
without asking for possession—Subsefpieut suit for 
possession barred 981 


Attestation —IPritcr, when a?i attestator— 

Onus of proof. 

The mere statement by the wiiter of a document 
that he wTote it cannot be regarded as an attestation 
of it by him. 'J'ho question whether, when tlie writer 
has signed his name below tho executant’s he can bo 
regarded as an attestator himstdf must depend ou the 
facts and circumstaiicos of each case. It is not neces¬ 
sary that the writer slioultl describe liimself as a 
witness or tliat there should bo a tcstiinoniam clause. 
.\ll that must appear is that ho intended to attest the 
execution and where he subscribes Ids naino at tho 
time of e.’cecutiori it would uot be improper to presume 
such iiiteiition. 

Tho description of him as tho writer cannot show 
that he was not also an attestator. 

Where the fact of tlie attestator having been 
present at the time of e.’ccciition is not put iu issue 
iu the lower Courts, it ciinnob be raised in the second 
appeal. If properly raised tho onus will be on the 
plaintiff. Vperappudavan v. Mutiiu Karuppa Tiie- 
VAN, (1913) M. W. N. 400; 2 4 M. L. J. 531. 13 M. L. 
T. 463 689 


- \^y way coHiiitiofifil sole — 'rifnc csucocc 

nj contrart—Sole absolule on expinj oj fenn. 

In Sind, in the case of a mortgage by way of condi¬ 
tional sale, time ia of the osseuco of tho contract, ami 
at the expiry of tho term fixed for redoinption, the 
contract executes itself and tho transaction closes 
anil becomes one of sale. Era.MJI v. Sulle.manji. <♦ 
S. L, K. 178 428 

___ Land mortgaged sold in execution of 

rent decree—Notice given by purchaser nnder sec¬ 
tion 167, Bengal lenancy Act~~]Vhethcr mortgage 
ci 7 inj/ai«/icd—Ghatwuli (enure held upon quit rent 
ixiyahle to H. and ghatwali service—Resumption 
of land by Government and settlement iviih 
zemindar who settled with mortgagor—Condition 
of settlement that mortgagor would j)ag quit rent 
pagable to H. and value of ghatwali service to 
zeinindai —Suit bg zemindar— lI'/ieRier suit for rent 

or for money -IVhethcr ztiminduv ami It. are Joint 
landlords- Bengal Tenancy Act (VIII of lH85/i, 

ss. 159, 167. 

The plaintiff brought this suit to enforce a mortgage 
security. The land mortgaged was purchased by 
defendant No. 13 at a sale held in execution of a 
decree for arrears of rent. After his purchase, he 
caused a notice to be served upon the mortgagee, tho 
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iviort^ag-e —contd. 


lYlortg-agre —contd. 


accordance with the provisions of section 
107 of the Bengal Tenancy Act: 

Held, that the mortgage was thereby extinguished, 
and the plaintiff’s suit must fail. 


The mortgaged land was comprised in a ghattcali 
tenure. The ghatu-al held the land upon payment of 
quit rent to one H., and was also liable to render 
^latxrnli service. The land was resumed by the 
Government and transferred to the zemindar who 
settled the land with the mortgagor, upon condition 
that the quit rent which was to be paid to H. would 
be paid by the zemindar, and that the lessee, the 
mortgagor, would pay to the lessor, the zemindar a 
consolidated rent representing the value of the 
ghatwali service and the amount of quit rent. On 
default of payment the zemindar sued the lessee for 
arrears of rent and obtained a decree in execution of 
which the defendant No. 13 purchased the land: 

Held, that the zemindar and H. were not joint land* 
lords and the decree was not a decree for money as 
one obtained by a co-sharer landlord, but one for rent 
and the purchaser acquired the land with power to 
annul incumbrances. Chandra Mouini Debi u. 
Kenaram CniTi 776 


Plaintiff was the mortgagee of a house. H., a near 
relation of the mortgagor rented the house from the 
mortgagee. Family disputes arose between the 
plaintiff and his sons, members of a joint Hindu 
family, there was a reference to arbitration and an 
award between the parties to the dispute. The mort¬ 
gagor paid off the mortgage-debt to plaintiff’s sons. 
Plaintiff sued H. for rent: 

Held, ( I) that, as the particular house was not definite¬ 
ly awarded to plaintiff’s sons by the arbitration pro¬ 
ceedings, plaintiff was entitled to ignore the alleged 
re-payment of the mortgage-money to any one other 
than himself; 

(2) that there was no justification for restricting 
plaintiff’s decree to Hh of the rent due merely because 
the arbitration award covered the bulk of the 
estate then in dispute. Narpat Rai v . Hari Ram, 176 
P. L. R. 1913; 130 P. \V. R. 1913 638 

- ‘Mortgage of lands some of which did not 

belong to mortgagor—Decree against lands belonging 
to mortgagor—Purchase of those lands by decree-' 
holder in execution of mortgige decree —Mortgage 
decree lohether valid — Decree-holder whether entitled 
to possession. 


-;- Mortgage decree—Execution sale-Surplui 

tale-proceeds taken out by fourth mortgagee—Suit bh 
third mortgagee against fourth mortgagee jor re¬ 
covery of money as his oxon making no claim against 
mortgagor—Whether suit xnaintaixiable. 

Ihe second mortgagee of certain property brought 
a suit on his morlgage and obtained a decree in 
execution of which the property was sold and pur- 
chased by the third mortgagee. The decree was 
fully satisfied from the sale-proceeds, and a surolaa 
was left in deposit The fourth mortgagee then sued 
on his bond and obtained a decree and in satisfaction 
thereof withdrew from Court the amount of his decree 
out of the deposit there held. To this suit the third 
mortgagee was not made a party. The third mort 
gagee sues now to recover from the fourth mort<^a-ee 
the sum withdrawn by the latter claiming the raonev 

as her own and making no claim against the mort¬ 
gagor: 

Held, that she cannot succeed on this footing; that 
she was entitled m equity to regard the surplus sale- 

mortgage security and to 
follow them in the hands of the fourth mortgagee- 
that she could establish her right to the money, not 
as the owner thereof, but as part of her aecurii^; and 
that her present suit claiming the money as her own 

The provisions of clause (c) of the proviso to sub- 
section (1) of section 73 of the Code of Civil Proco 
dure operate, as the earlier part of the sub-section 
shows, only where the litigant concerned has himself 
obtained a deoree and applied for rateable distribution 

BiIsInt ^ Annie 


~7. :- -ifortgagee-Joint Hindu. family-F, 

disputes between mortgagee's Jather and his 

'"orh 

Property-Mortgagor paying off mortgage-dehi 

Ifferto! *’7 rnjtgagee 

i of mortgagee to re. 

rent due in respect of the mortgaged 


A mortgagee brought a suit on his mortgage alleg¬ 
ing that by mistake the mortgagor had included in 
the mortgage land which ho had no power to charge, 
and the mortgagee sought to enforce his charge 
against those lands only which the mortgagor was 
able to mortgage. The mortgagee got a decree, 
brought the property to sale in execution and himself 
purchased it: 

Held, that his purchase was valid; that he was en¬ 
titled to possession; that be could throw the whole of 
the mortgage-debt on the lands belonging to the mort¬ 
gagor, as lie sought to enforce his lien against all the 
property which the mortgagor could charge and 
exempted nothing over which the mortgage lien 
really extended. Harkho Singh v . Mdnna Lal423 
~ " Mortgagee in possession purchasing 

lands Accessions—Subject of redemption—Special 
advantage by reason of position as mortgagee, if 
should exist—Expense of acquisition to be borne by 
mortgagor in proportion to share—Transfer of Pro¬ 
perty Act (IV of 1882;, s. 63. 

^ Although every purchase by a mortgageein posses¬ 
sion of a sub-tenure, existing at the date of the mort- 
gage, must not be taken to have been made for the 
benefit of the mortgagor, yet many acquisitions by 
the mortgagee are treated as accretions to the mort- 
gaged property and, therefore, subject to redemption. 

^ right to the accession under the 

provisions of section 63 of the Transfer of Property 
Act does not depend upon whether the mortgagee 
ad any special advantage by reason of his position as 
mortgagee in acquiring the accession. But the mort¬ 
gagor ^ must pay to the mortgagee the expenses of 
acquiring it. ©or 

The raiyati lands purchased by a mortgagee in pos¬ 
session of the mortgagor’s share of the mehal, are 
accessions to the mortgaged property lo the extent of 
the mortgagor’s share in the mehal-, and the mort- 
gzgoT is entitled to those lands upon redemption to 
the extent of his share in the mehal on payment to 
the mortgagee the proportionate share of the expenses 
incurred in acquiring them. Ram Bbich Nabatan 
Singh v . Ambika Prosad Singh, 17 C. W. N. 386 

90 
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WI o rtgragre—contd. 

- -Mortgagee rmdertaking to paij a prior mort- 

gage^^failitre oj contract—Datnagea ^Limitation. 

J. mortgaged his property to B. He subsequently 
effected a usufructuary mortgage of the same 
property to D. leaving sufficient out of the mortgage 
money with D. for payment to B. Subsequently J. 
sold his equity of redemption to A. D. did not pay 
the prior mortgage of B. who brought a suit for 
sale of the property and obtained a decree. In order 

to save the property A. paid the decretal money and 

brought a suit to recover the same fro«n D.: 

Held, that D. was liable, and that limitation would 
run from the date the decretal money was paid. 
IIiKiM Ali Khan v . Dalip Singh, 11 A. L. J. 

676 

_ Prioritg—Hitention to keep priority alxve 

^—Presium ption. 

Unless there are circumstances from which an inten¬ 
tion to abandon the prior mortgage can be gathered, 
it must be presumed that the mortgagee did not 
abandon the prior mortgage but kept it subsisting, 
since it is to the interest of the mortgagee to keep 
up his rights under the prior mortgage. Kam Kish an 
Da* V. Fakir Chand, 11 A. L. J. 38G I 8 

___ Redemption —Recorded co-nharer in pos- 

aesaioti oJ mortgaged property — Mortgagor bound to 
pay all co-sharers according to their respective shares 

_ Manner in which money ts spent after payment. 

A recorded co-sharer in mortgage rights, who is 
in joint possession of the property mortgaged, 
can hold the mortgagor responsible for the pay¬ 
ment of the mortgage debt. The mortgagor is 
bound to pay the debt to all the co-sharers m 
accordance with their respective shares, and is not 
responsible for the manner m which the money is 

spent after it leaves his hands. 

The payment to a widow of her share of the mort¬ 
gage money as one of the heirs of the mortgagee is 
vaHd for the purposes of redemption. Fatteh Mo¬ 
hammad V. Sultan Muhammad, 97 P. W. K. 1913; 137 
P. L. R. 1913 

- Simple mortgage, essentials of Construe’ 

Makful” and “mustaghrak,” meaning of— 


tion 


Redemption —Conversion of a suit for sale on simple 
mortgage into a suit for recovery of money charged on 
immoveable property, whether can be allowed in 

second appeal. 

One J. executed a document in 1871 whereby he 
agreed to pay one A. and her descendants a certain 
yearly allowance. He secured the allowance on cer- 
tnxn zemindari property (makful or mus agharakkarke) 
and agreed that if he failed to pay it the annuitants 

might take possession of a portion of it sufficient to 
giv^o them the stipulated income. 1 he allowance 
not having been paid since 18S0, the plaintiffs sued 
for the whole amount duo to them by sale of the 

property contending that the above document was a 

“'Zld “utTa^tho documeut >vaa nut aai,nple murt- 

?2l‘’thatth6 words “makful and mustuffharuf ordinarily 
do imply rpolr of sale but where t'.e part.es clear y 
did not contemplate the property being sold these 
words did not imply such a power; 

(31 that it was an essential of a mortgage that it 

should be capable of redemption; 


IVI ortgrage—contd. 

(4) that a suit for sale of property on the basis 
of a mortgage could not bo converted in second 
appeal into a suit for recovery of money charged 
oil immoveable property. Masuma Khatun u. Tahira 
Khatun, 11 A. L. J. 580 661 

- Simple mortgage—Mortgagee entitled to 

possession on non.jxiyment of instalment— Mortgagee's 
right to take possession on failure of mortgagor failing 
to deliver possession—Transfer of Property Act {IV of 
1882), s. 98, non-applicability of—Simple and usu- 
fructuary mortgage—Decree Jor sale. 

Where a mortgage-deed provided that the mortgage 
money with iniere^t at 2 jier cent, would be paid in 
two instalments and in case of non-payment of tho 
first instalment the mortgagee would be entitled to be 
put ill possession of the mortgaged property taking 
profits in lieu of interest and in case of failure to 
deliver possession the mortgagee would bo at liberty 
to take possession with the lielp of the Court: 

Held, that the mortgage was not an anomalous 
mortgage but the combination of a simple and usu¬ 
fructuary mortgage to which section yS of tho Trans¬ 
fer of Property Act did not apply. 

If the mortgagors did not deliver possession, the 
mortgage continued to retain its character of a 
simple mortgage and a decree for sale is, therefore, 
permissible. 

Held, also, that in tho case of a simple mortgage a 
jicrsoiial covenant is always implied and a decree for 
sale in such a unso can bo granted. Lalta Prasad v. 
IIoBi Lal, 10 0. C. 90 748 

- -■Simple mortgage — What mortgage-deed 
mu.st indicate —“Arh" and “imistagliarak”, whether 
imply power of sale. 

In tho case of a simple mortgage, the mortgage- 
deed, read as a whole, should indicate, that the parties 
to it intend that tho property bo sold in default of 
payment. 

Tho use of the words "arh" and "mustagharak" alone 
do not always and necessarily imply a power of sale. 
MoTi Begum u. IIar Prasad, 11 A. L. J. 570 658 

, Substitution—First mortgage discharged 

—Intention of the parties to extinguish the first mort¬ 
gage. 

One J. executed a mortgage in favour of //. in 1876. 
His nephew P. executed another mortgage over the 
same property and in fuvourof tho same person in 1879. 
In 1887, both P. and iV., tho widowof J., executed a third 
mortgage in favour of tho same mortgagee in consi¬ 
deration of the amount duo Under tho previous mort¬ 
gages. In 1876, tho mortgagee brought a suit to re- 
cover tho mortgage money on foot of mortgage of 
1887. Ho obtained a decree against P. alone. The 
decree-holder executed tho decree but tho whole de¬ 
cretal amount was not realised. 

He then brought a second suit on foot of tho mort¬ 
gage of 1876: 

Held, that inasmuch as tho intention of P. and the 
mortgagee was to supersede tho mortgage sued upou by 
the mortgage of 1887, no suit could lio on tho basis 
of the mortgage. Siieoraj Singh v. Harchandi Lal, 
llA.L. J. 365 127 

Trit/mf*iT power to allow redemption of 
land inherited from her husband—Custom—Aliena* 
tion—Reversioner’s right. 
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IWortg-agre — conclcl. 

A widow-, who has succeeded to a life-estate under 

the Customary Law, is entitled to receive the niort- 

sa-e money for the land hehl hy her hushand as 

mortKa-ee and to allow retleinption. The redenintion 

hy the widow cannot be regarded as a voluntarv 
alienation. 

The inort-a-or is not Imuu.I to see that the money 
Paul to reileem the lan-l is seciire<l for tho benefit 
o tho estato or to associate the reversioners in tlie 
transaction. Hal Sinom r. Bakiismish Singh 7 P It 
1913; 136 P. L. It. lUlu 8 

or* —Intention to create 


IVIuhammniclan Law-concid. 


cha120 


property 


or sale 


221 

Mere covenant not to alienate 

478 


Construction of deed 679 

Redemption -Date for redemii. 
tion not specified —Redeemable immediately 291 

decree not executefi 


docs not bar fresh suit 


suit dismissed 


. _ _ — -^V* ns |)rc« 
mature-Subsequent suit for redemption not barred 
— First suit for declaiatioii and account —Fi.tim«’ 
time for payment—Power of Appellate Court 393 

-Widow’s power to allow 

redemption of land inherited from husband 8 


suit, costs of Appellate Court 729 

---Costs ill an appeal in a mort^M-m 

suit-Personal decree against jud^fmeiit-debtor" 

... ..... 384 

^ laiiitiff makin" person in posses¬ 
sion of mortc:a"ed properly defendant with repre- 

sentativo of 'nortjragor -Representative not appear- 

inpr-Dther defendant ploadin^r satisfaction ot debt 
--Satisfaction proved — Plaintiff estopped from 
urging that other defendant ha«l no right to redeem 
—No decree could be [lissed against representative 

^ , 547 


In a mortgage suit, a mortgagee is ordinarily entitled 
to his costs unless ho is guilty of grave misconduct. 
\ Anr.A.MAUXATi Bala Tkipcra r. Dai*a Sahib flQri) 
M. w. y. 33t ’ 474 


— — Some (./ the morf.ja.jors holding dU. 
ttnet sfutrc.i in the property not nuide pjrty to the suit 
—Decree for proporlioruitc amount. 

Where in a mortgage suit for tho recovery of the 
whole of the mortgage money by the sale of tho 
whole of the mortgaged property, the plaintiff has 
by au oversight omitted to impload some of the mort. 
gagors, who owntnl a share in tho property, distinct 
from tho shares held hy tho defendant, a decree for 
iho sum proportionate to tho interest of tho porson.s 
who wore before tho Court should bo given. CtANesui 
Lal V. Charan Singh, U A. L. J. 280^35 A 217 

614 

IVIuhammadan Law-IYIaintenance 

— Invalid marriage-Right of maintenance of wife 
after death of hunband. 

Under Muhamniiduii Law, an invalid marriage 
does not entitle tho wife to be maintained out of the 
estate of her deceased husband. Abditl Hamid Khan 
V. Mehr Ja.v, 49 P. K. 1913; 139 P. L. R. 1913 837 


. , IVIinor —De facto 

fail-Alienation of immoveable property of the minor 
loners of guardian de facto, do jure-S rcccssior 

on the death oj a Muhammadan —Universal or 

several. 

On the death of a Mulianiinadaii, the heirs take an 
immediate estate in their shares, and hence the mere 
tact that one co-heir is in possession of more than his 

own .share does not give hi.n a right to alienate that 

excess portion. 

Tho rules of Muhammadan Law which wore suppos- 
ed to lay down a doctrine of universal succession aro 
meiely rules of procedure now superseded by the 
Code of Civil I roceduro, and a suit by a creditor 
against a single heir has no resemblance either in 
form or substance to an administration suit. 

A Muhammadan mother cannot as a de facto guard* 
lan make an alienation of immoveable property that 
IS binding on tho minors. 

lo authorise a sale of immoveable property of a 
Muhaiomadan minor oven by a demure guardian, there 
must be an absolute necessity, or else it must be for 
ho benoht of tho minor. Xaru.vius n. .linsn, 

D B H A I, 0 S. L. R. 268 9 i I F* B 

’S U CC03Sl on — Uni ver- 

91 I 


sal or several 


„ . , -- -^AM—VaUdUu—Te.l - 

g,fl t, cinrilabte ii,c-Tu:o.thir<U of i,k- 

aUo,o,acc., to er, of .otthr', fu niL- 

AUo,rnnrc, h be rcUccd if income redneed, bnt 
,unon„l ofrhnr,t,j lo be i,o^rm,cd if income ineieuHed 

--Coniitruclion of wakf dcc'L 

nuLm to tho s^Wm^familf ° 

A - li/deed provided that about two-thirds of the 

income of the property dedicated were to bo paid as 

a children of th^ s'etlr 

a only about a third was to be spent for relHoua 

*i\\ii ch&ritablo purposes* unrl n ^ 

to ho roHno...? J ‘‘F^aes, ana that the allowances were 
to be reduced or increased in the event of tho income 

.om,tfor"'r »'nonnr^bn 

spent for religious and charitable purposes was not 

to be reduced for any rea.?..n h..i -k i • i • . 

if iho in..or».« ^ easjn hut should be increased 

H cne intomo increased : 

HeW, that the deed cannot be said to have been 
designed for the aggrandisoment of the family pro- 

h:'f^m;iv'am1'’'/;f'■> f-eT/ndrof 
Gha/i Mu u. Adak Tathai, 17 C. W. N. ioi8 893 
IVIurder. Sce Pknal Code, ss. 300 , 302 . 


co-operatoT''"‘“'^‘" concert-Liability of each 

nyv * 

»/ ilatadhipathi- 

tmn Act (xr „f m<, 77), Sch. It, Arte. 12. 134, U4- 
Bonch" "ft % "T""'" Locol 

Vfm ™. p ‘ »/ 1831), ....59, 76-Pro«dm-.- 

(10 S'. Ln°T'n, OI of 1SH4), 3 

rJci 9^(0.' ” 

Mud^uU ri." 1872 to a Brahmin, 

le ser^.iVnp'n'*- Matadhipathi. The 

e.see assigned his interest to the 1st and 2Qa defend* 


GENERAL INDEX. 
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Mutt —ooncld. 

Ants and to predocessi.ra of 12th and i:Uh ih*ft*iicl. 
ants. The lessor diotl in 189;) and was siioceedtMl hv 
another Svvainiar, who actin<f on btdnilf of the original 
lessor in 1889, leased the innm to Gtli ihd't'tulaiit, 
cancelling the lea*e of 1872. But as the Gth ilefend- 
ant could never obtain |)ossJ5.sion, the Swamiar treated 
the occupants under the old lease as tonants and 
collected rents from them. .A. portion of the lami 
was also sold in auction to tlie otii defendant bv the 
Kevenne Authorities for default of payment of h>c il 
cesses. 

In 1900, the phunlilf sucoeeiled to the oUioe as 
Swamiar and sued to set asiile the lease of 1872 and 
recover possession of the imnn: 

Held, that the right of the M-itadhipathi to tlie 
properties of the Hull is an absolute right to dispose 
of the income, subject to the upkeep of the Mutt. 

His position is not, in fact, that of a tenant for life. 

Though the lease of 1872 was be 3 *ond the powers 
of the lessor, he could not have avoided it during his 
own life-timo. An alienation hy tlie head of a reii* 
glous foundation is not necessarily ntterlv voi»l ami of 
no offeot. 

Though a Matadhipathi is iu a cmdain sense an 
owner in foe simple yet in man)’ respects he has oniv 
tho powers of a tenant for life. Ilis position is similar 
to that of a corporation sole in England. 

A Matadhipathi cannot make nor validate a trans¬ 
fer beyond his tennro of othoo. As the 5t)i defendant 
never paid any rent to the .Mutt, aft-*r tlie icvimiio 
sale to him it must be deemed tb it the owner'.s intero.st 
is sold by the Koveiine Authorities. Since tlie sale took 
place without notice to the Mutt, it was irregular ami 
liable to be sot aside. But such a suit w.is iiari’cd 
whether under section 59 of Act 11 of iHOt or Article 
12 of tho second Schedule to tlie Ijimitatioa .Act. 

Ver Sadnnivn Ai'jnr,J. —Tho po.sitloti of .a Matmlhi* 
)mthi is in many ways nnnlogon.s to that of the estate 
of a Ilintlii female heir to a male's estate. Tln*refore, 
he can contest an alienation and sue for ))o.ssession 
within 12 years of his becoming Matadlii|)athi. 

Section 92 (1) of the Civil Procedure Code is to bo 
applied to Mu^t.^ and tho public, the Advocatodiener.il 
and the Courts of Justice should have tlie power to 
atop tho wholesale misuse of the income of a charit¬ 
able religious institution like a mataui. 

It is clear from section J1 (10), sejtiou 04 (2)aml 
sections GO and 78 of the Local Boards Act (V of 1884) 
that it is the inamilnr (mat<im)who is liable for tho road- 
ce.ss and not any tenant of the inatom. Tho procedure 
laid down for sales under this A«;t is tlie same .as that 
under the Uevenue Recovery Act, in virtue of section 
76 of tho Local Boards Act. 

But the snhstantivo jirovisions of the Revenue 
Recovery Act (sections 82 and 42) that u sale for 
recovery of arrears of lan<l revenue frees the laml 
from all encumbrances ami from all favourably 
rented leases, do not apply to a sale iimler tlie Local 
Boards Act. 

Tho irregularities complained of cannot be iiiad<* 
the basis for attacking tho sale after tho time lixeil 
by law for the setting aside of .such a sale had e.x- 
pired. ^Iutuusamikr r. Skkb Skkk MKriiANirni 
.SWAMCYAR AVKRUir., 13 M. L. T. 40S; (1918) M. 'V 

681 694 

Native Indian Subject committing offenco 

in foreign country—"Sanction of Local Governm^n^ 
not obtained 


NegfleCt docs not include eowaidice 505 

Neg'Iig-ence, proof of 75 q 

-- - —Contiihutoi-y uoylUjeiire — 

.Accident mused hy neyliy»uce nf both i>i,ti,‘s —fi.ul. 
Wily Comiuiny—Pii^senyer yroJerti„y arm out of 
window -Injury hy contact with oio'n door of another 
mrriaye — Notice of caution. 

The plaintitf was a passenger hy oneofiiic Ruilway 

trains owned hy the dcfcndai.t and occupied a .seat 

ill a .second class ctunpartmeiit of the train. He s;it 
ill a corner .scat with Ids .ai m projecting ahout four 
inches out of tlie open window. W'liile pas.sing a slu¬ 
tionary train at a sration, Hie plaintitT’s projeciiug 
arm came into contact with the op.-ii door of one of 
the carriages of the .stalionary train and was frac- 
tiireil. PlaiidilT siieil tlie Railway Compaiiv for 
ilamages, f.n the injury snstaiiiod by him alieo-ing 
negligence on the part of tlie Conipanv. ** 

It was foiiml that tho rail.s were .so laid as not in 
anyway to infringe the Government Regulations as 

to Hie standard minimum distances hetween two 
parallel lines. The carriages wore also well within the 
(Jovernment mavimum dimensioii.s as to the width 
of tho carriages. 

In the compartment, in whiidi the plaintiff was 
travelling, a precautionary notice in fairly hir'^-e 
typ'"* was oxliibiteil. 

Held, (1) tliattho [il iiiitiJT was guilty of negli<^ence 
which directly contriliiited bifhe injury and that such 
imgllgeuoo formcil a matei iai p u t of the elfectiva 
(•aiise I luM'eof; 

(2) tliat idaintitT was not entitled to aiiv iJaimu^es 

In oriler Hiat a plea <if «-fintrih:i(()r\' iiogligence^nuv 
bo succes.sfiii, it must be shown either fliat tIuMo uas 
negligence on the part of Hie plaintiff, which contri¬ 
buted to the acciihmt, ami that tin* d»‘f«Midaiit could 
not. by using onlir.ary care, liave avoidml the accident 
or that, notwitlistamling the ilefmid.uit'.s nogli<n*nce ' 
the phiintilf could, by (*xorcising ordinary care have* 
avoided the acciilent. 

If tlio proximate cause of tlio injury f.s (ho negli- 
gence of the [ilaiiililf as well as that of the defend int 
tin* plaiiititf caiii.ot la’cover anything. .Ikhavuik 
Mtf.N'cHKKJi L.am I'. B. B. iV C. I. Ry. Co , 1.5 H,,\f j, 

R. 485 

Neg'otiable Instrument-Holder’s nvht 

to HIM' 


■ - -Joint promisees— Pro^uote — 

Discharye hy one of entire debt —Neyofiahle Instru. 
ments Act (XXVI oj I88l>, ss. 78, H2 —Holder- 
Contract ^Ict (IX of IH72J, ss. .'t8, 45, 

l*cr Curiam, (U’'ii7e, C.J ilisscnliente): Ono of two 
or more payees of a negiitiatilo instriiiiient can give a 
valid discharge of the entire debt wilhoiil the con¬ 
currence of the other payees. 

Per SuHiurnM-Y/iir, English ilecisions are not 
prcccilents governing Indian Court.s hut are only re¬ 
ferred to for tlio piirposi’of explaining Imliaii .Statutes 
which are n.snally frameil with reference to those 
ilecisions. 

If the KiiL'Iish decisions with referenci* to wliich 
any of tho Indian .Statiito.s are fninied, are siihse- 
qiieiitly overruled, that fact ought not to affect Hie 
interpretation of the Indian Statutes. 

Per White, C. J. —Section .88 of tho Contract Art 
does not deal with the legal consequencos of an ac¬ 
cepted tender or oiler of [lerfoimance but only 
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Neg’otiable instrument —conclcl. 

with the Ie<?al conHoquonces of au offer which has 
been refused and hence no inference can be drawn 
from this section. 

The ‘holder’ contemplated by sections 78 and 82 of 
the Negotiable Instruments Act of 1881 must betaken 
to mean all the payees jointly and not one or more of 
them. Mannava Annapcrnam.ma v. Uppala Akk<yya, 
13 M. L. T. 268; (1913) M. \V. N. 328; 24 61. L. .T. 333 

12 F. B. 

Negotiable Instruments Act (XXVI 

of 1881), ss. 8, 37 — Promisfiorij-note — Li¬ 
ability of maker to holder for consideration. 

The maker of a promissory-note is liable to the 
holder of it for consideration even though the instrii- 
ment originally was made without considera¬ 
tion. IlAZARt Lal V. Tulshi Ram, U a. L. J. 481 

637 

-— - ' SSi 9, I 18— Holder in 

due course — Consideration—Antecedent debt — Es¬ 
toppel. 

The mere existence of an antecedent debt is con- 
sideration within the meaning of section 118 of the 
Negotiable Instruments Act. Therefore, where a 
negotiable instrument of any sort is handed over by 
a debtor to his creditor in discharge of a pre-existing 
debt, the creditor becomes a holder in due course. 

The holder of a bill of exchange, which is proved to 
have been obtained originally for unlawful consider¬ 
ation, must prove that he is a liolder in doc course 
and, therefore, in a better position than his trans- 
feror. 

The mere neglect to answer a notice cannot make 
a good ground for estoppel. Daolatram v. Nagindas 
15Bom. L R. 333 7 89 

■ — ■ ■ ■ ■ S. 16 —Endorsement in 

full—Actual loords of direction to pay not necessary 
— What is equivalent to a direction sufficient. 

If an endorsement contains what is equivalent to a 
direction to pay to the endorsee, though it may not con¬ 
tain actual words of direction, it would contain a 
direction to pay within the meaning of section 16 of 
the Negotiable Instruments Act. 

An endorsement to the effect that the note had been 
made over to so and so on a particular date over the 
signature of the payee, with the delivery of the note 
to the endorsee, is an endorsement in full and can 
operate as a negotiation. Srinivasa Pillai v. 


Kannan, 21 M. L. J. 296 4 1 0 

-S. 37 637 

-SS. 78, 82 12 

-S. I 18 789 


Non-Joinder of necessary party—Failure of 
suit —Burden of proof—Appeal—Burden of show- 
ing judgment erroneous 963 

Notice. See Civil Procedure Code, 1908, s. 80 

361 

---Transferee without notice of previous 

transferor lease—Tenant’s right—Occupation of 
property by tenant-No inquiry of tenant made by 
intending transferee—Notice of tenant’s rights 9 

- Transferee vnthout notice of previous trans¬ 
fer or lease — Tenant's right—Occupation of property 


Notice — concld. 

by tenant—Xo inquiry of tenant made by intending 
transferee—Notice of tenant’s rights—Specific Relief 

Act (I of 1877), s, 'll cl. (6)— Agreement—Specific 
perfromance. 

The occupation of property by a tenant ordinarily 
affects one who would take a transfer of that property 
with notice of that tenant’s rights, and if he chooses 
to make no inquiry of the tenant, he cannot claim 
to be a transferee without notice. 

A property was leased on March 2, 1901, (o 

defendant No. 1 for seven years. On 6Iav 1,1901, the 
lessors entered into an agreement with the lessees for 
renewal under certain conditions on the determination 
of the term of seven years mentioned in the lease. On 
July 11, 1906, the lessors purported to settle the pro¬ 
perty with the plaintiff for seven years from May 1, 
1908. The plaintiff sought to recover possession of 
the property on the ground that the lease of March 2, 
1901, had come to an end: 

Held, that the agreement of May ], 1901, was one 
which could be specifically enforced against the plaint¬ 
iff who, though a transferee for value had not 
paid money without notice of the original contract 

within the meaning of section 27 clause (b) of the 

Specific Relief Act, 1877, and that, therefore, tho 
plaintiff was not entitled to possession. Baburau 
Bag V. 6Iai)hab Chandra Pallat, 40 C. 566 9 

Novation of contract— Burden of proof— 

6Iere promise by creditor not to sue, effect of 981 

Nuisance-Brothel 714 

Obscene book. See penal Code, b. 292. 

Occupancy rig-hts —Succession — Adopted 
son 40 

Occupancy Tenancy. See Landlord and 

Tenant; Punjab Tenancy Act, ss. 63 to 59. 

Offer and acceptance— Parties not of one 

mind 616 

Offer by advertisement — Acceptance 
without knowledge—Contract—Consideration 576 

Oudh Rent Act (XXII of 1886), s. 61 

—Application for ejectment, xohether an application 
jor execution. 

An application under section 61 of the Oudh Rent 
Act made by a landlord holding an unsatisfied decree 
for arrears of rent is an application for execution of 
the said decree. Deputy Commissioner, Fyzabad v. 
Udit Singh, 15 O. 0. 381 38 

Ownership — Presumption of surrender of 
ownership 565 

Pakka Aditya —Nature of agency 29 

—Suit for salary against incorporated 
company 595 

-_- Suit for rent—All tenants, whether necessary 

parties —Sole of holding free from incumbrances—“ 
Bengal Tenancy Act (Fill of 1885;, Ch. X/F—Con¬ 
tract Act fix of 1872;, s. 43. 

Whatever may be required for the purposes of a 
mere money decree, ordinarily all the tenants of a 
holding are necessary parties to the suit in order, 
that the decree and the sale in execution of it may 
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Parties —ooncld. 

have the important consequences described in Chapter 
XIV of the Bengal Tenancy Act. 

Bnt where one of a number of tenants is put for¬ 
ward by the rest as their representative, he can bo 
regarded as the sole tenant for the purposes of a suit 
for arrears of rent within Chapter XIV. Whether 
one of several tenants can be regarded as a represen¬ 
tative of the rest, must depend on the circumstances 
of each case and is, if not essentially, at any rate 
largely, a question of fact. Chamatkabini Dasi u- 
Tbigdna Xath Sardar, 17 C, W. N. 833 
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- ■ 'Necessary party — Xon-joituler of necessary 

party—Failure of suit—Partnership suit—All part, 
tiers to he joined or suit should fail —Civil Procedure 
Code (Act V of 1908^1, O. /, r. 9— Limitation. 

If A necessary party is not on the record, the proper 
course is to apply to have him joined. If ho is not 
brought on the record at all, or, if, when he is brought 
on the record, the suit as against him is barred by 
limitation, the whole suit mil be dismissed. 

In a partnership suit unless all the partners are 
made parties the suit must fail. Amdika Ckaiun 
Guha V. Tarim Charan Chanda 


Suit for rent—Tenarit mentioning third 
party to whom he had paid rent—'Ihird party should 
be brought on the record. 

The defendant took a shop on rent from the owner 
and with the latter's consent agreed to pay rent to 
the plaintiff, the lessee thereof. The plaintiff sued for 
rent due. Defendant alleged that ho had paid rent 
to one P. at the request of the owner. The C jurt 
declined to make P. a party: 

Held, that the Court should have made P. a party 
and have decided once for all whether ho or ))lainriffs 
were entitled to the rent. Altap-Ul-Rahmax r. 
Aoiia Jan, 106 P. W. R. 1913; 163 P. L. R. 1913 473 

Partition —Lists of properties allotted to each 
co-sharer, signed by other co-sharers—Registration 
compulsory S46 

— of ancestral property by father with 

the consent of co-parcener—Consent of co-parcener 
binding on his sons 826 

pendente life—Void against plaintiff-- 


Covert dealing with property pentlente Ixte docs not 
cast duty upon the opposite party - Parties to suit 
inoompetent to change to the detriment of 

nent 885 


Son's right to separate share—Aroras 


I 1 


Partition Act (IV of 1893), ss. I (4), 

^ - Mortgagee right in zomindari property, tale 
of — U. P. Land Revenue Act (Ilf of 1901;, s. 108, 
applicability of—Partition. 

Where a mortgagee right in a zemindari property 
is sought to be partitioned, it is opou to one of the 
parties to the suit to request the Court to have the 
property sold to the highest bidder and to distribute 
the proceeds amongst them. 

The party who is entitled to loss than a moiety 
sharo ia the property is not alone entitled to request 
♦ho Court to have it sold under section 2 of the Parti¬ 
tion Act, 1893. Banks Lal r. Sua.xti Prasad, H A. 
L. J. 53<t; 35 A. 387 65 I 

SS. 2, 3 651 


Partition procecdlngr'Objeotion as to 

title dismissed as timo-barrod—Subsequent civil 
suit barred 


suit— Agreement declaring rights of 
parties—Completion of title —Suit for partition on 
basis of agreement—Accrual of right to sue—Com¬ 
promise of disputed and doubtful rights—Con- 
sidoration—Misrepresentation inducing agreement 
—Onus probandi —Agreement acted upon 411 

-;-_-Compromise-decree —Execution_ 

Objection that decree-holder realised certain debts 
due to judgment-debtor—Distinct cause of action— 
Separate suit - 


Costs—Liability of son 


' '* Suit for partition and possession refer¬ 
red to arbitration—Declaratory award—Incapable 
of execution—Appointment of Commissioner to 
partition incompetent 374 


-Value of share claimed, deter¬ 
mines value of suit for purposes of jurisdiction— 
Parties consenting to refer inquiry into valuation 
for jurisdiction to Commissioner and to be bound 
by his finding—Waiver 870 

■ ■ ' --Widow’s right to claim partition 702 


Partnership —Act of manager 


partnership—Injunction 


Barrister carrying on business in 


-— ■- De.ith of a partner—Assets retained 

in business—Executrix of decoasod obtaining order 
of Probate but not taking out Probate—Revocation 
of Probate—Conveyance of assets by surviving 
partners and executrix—Estate bound—Letters of 
Administration obtained after death of executrix— 
Trust—Accounts, suit for 406 

Hindu joint family in partnership 


with a third person 5l3 

--License — Condition prohibiting 

sale or transfer—Admitting partner in business 

442 

One partner opening rival 6uat. 


ticea — Injunction—Contract Act (IX of 1872J, ss. 257, 
2iy9—Specific Relief Act (I of 1877), ss. 64 (ei, 56 
(O. 

Where one of the two partners carries on a rival 
business iii competition with and to the prejndioo of 
the partnership, the other partner is entitled to an 
injunction restraining the former from carrying on 
the rival business. MoftiTAZ Ali v. Kasih Ali, H A. 
L. J. 423 


PaStU rag's —Right of cultivators to pasture lands 
■ .Right based on custom—Reasonableness —Crazing 
cattle from time immemorial—Sufficient pasturage 
left in village. 

In a suit by certain cultivating tenants fora dec¬ 
laration that they have a right of pasturage over the 
land in suit, it was found that the land had been lying 
unooenpied from time immemorial and the villagers 
had grazed their cattle there for more than 
30 years; that their user was open and peaceful with¬ 
out intorruptiou and should bo presumed to be as of 
right: 

Held, that these findings did not entitle the plaintiffs 
to a deoreaj that a right of paaturaga ariauig from 
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Pasturage —concld. 

immemorial user resembles a right based upon custom; 
that a custom must be reasonable; that it would be un. 
easonable that no land over which cattle had hitherto 
„razed should ever be brought under the plough; that 
inimemorial grazing without more does not make 
was e land inviolable; and that the landlords would be 
entitled to p ough waste land if only sufficient pastur- 
age were left m the village, in which case the plaint- 
iff would not be entitled to relief. Sved Ali u. Sayam 

890 
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_ A A %- ** uy ^eminuar 

Jo set aside sale on ground of Jraud—Sale 

set astde-Decree for mesne profits against zemindar 

for rent for period of possession, 
Original arrears for which 
sale held and subsequently set aside, suit Jor—Limi- 

Teuancj/ Art {VUI of 18S5), Sch. 

The first kist of rent for the year 1264 M. E. in 

respect of a patni taU -2 was due to the plaintiff the 

armmdar who put up the fafuy to sale and himself 
purchased it. He then remained in possession of the 
patm till the year 1270 M. E. when the sale by which 

ho acquired the was set aside on the ground 

A about by fraud, and it was held 

® ^ ^ owners of 

two-thirds share of the patni were in collusion with 

the plaintiff, and, therefore, the Court granted 

mesne profits to defendant No. 3, the owner of the 

against the plaint- 
iff. The plaintiff has brought this suit for rout 

upon the ground that as defendant No. .3 recovered 

mesne prohts he is liable for rent payable bv him 

m respect of the years daring which the plaintiff wTs 
in possession: ^ *>U 3 

ifeid, that the suit must fail, first because it was not 
known how the mesne profits had been calculated 
and secondly, because although the plaintiff was in 
possession of tbo property of defendant No. 3 for seven 
years he had accounted for only one-third of the 
mesne profits that he received during that time, and 
It was hkely that he had already received from the 
property more in the way of profits than any rent 
which would have accrued due from the defendants 
had they remaioed iu possession: 

also, that the rent for the first half year’s kist 
of 1264 M. E. was barred by limitation. Fakir Shah 
Buldin V. Secretary of State, 6 S. L. R. 210 565 

Payment to one of three persons jointly entitled 
otherT"" money, whether geed pa^enf 


Penal Code— contd. 

has a right to obstruct the flow of the same 

as usual over the embankment into the lower 
channel. 

The accused, the owner of the embankment, applied 
to the Government to raise the bund and raised it 
before he received the permission; 

Held, that the accused could not be presumed to 
have acted with wrongful intention or knowledge and 
hence could not be held guilty of mischief. Kanda 

(1913) M. 

vv. .N, 179; 14 Or. L. J* 209 305 

ss. 34, 299, 300, 302- 


Penal Code (Act XLV of I860) ss 

.Sr"'""”"'”""" 

..it;.;;:;:?. :r ;r." 

above an embankment the overflow from 

flowed without diminution also in a defined rh 

below and the bed of the channel was 

the owner of the embankment has no 

the^same to intercept the flow for irrigatfng hts Z" 

Where the surface water of the unner i. 

onoe fallen into the defined channel" no body 


Assault causing death-joint and several responsi. 
hiUty of assailant—Evidence as to who struckjatal 
bloxo-Common intention not interred from fatal blow 

by one of several assailants-Persons causing bodily 
injury, guilt of-Common intention—Premeditated 
and unpremeditated acts, difference between. 

Per Rnjique, A. J. C.—There are usually three 
classes of cases of fatal assault where the question of 
the joint responsib.lity of several assailants arises 

riz U) wheroseveral persons join in the assault and 

inflmt numerous lujunes and the cumulative effect 
of all or some of the injuries is to cause death- ( 2 ) 

where several persons commit ao assault and iofliot 

minor injuries hut one of thorn deals a fatal blow and 
there is evidence of the latter’s guilt: and i3) where 
several persons beat iv man and inflict minor in¬ 
juries on bun but one of the assailants deals a fatal 
blow and the evidence leaves it in doubt as to who 
struck the fatal blow. 

are responsible 

foi the fatal assault; in the second case the 
person who is shown hy the oridonco “r’ haro 
doalt the fatal blow IS alone responsible, and in the 

fatal blow responsible for the 

The dealing of one fatal stroke by one of several 
assailants cannot form the basis of a valid inference 

that the common intention of ali the assailants was to 
murder the person attacked, 

thf •^■O -Where persons go with 

the intent|on to prosecute a common object, efch and 

cimm, f'rrtheranoe of their 

common purpose. vuo** 

But a distinction has to be drawn between unpre- 

^ hPvn^ M “ particular individual, which 

go beyond the object and intention of the original 

offence, and premeditated acts of the parties as ahl)^ 
by their conduct during the affair. 

of^^a f-' di3senting.-^7here the acts 

a combination of persons proved are blows 

^dfoafv'"""" sufficient in toe 

nfthT ^ nature to cause death, each 

of the accused persons taking part in such combina- 

O C 10^1*1 p harder. Emperor i,. JIahabie, 16 
U. C. 19; 14 Or. L. J. 241 497 


—I,—:—37, 299, 300, 302— 

CulpahU ^mxcide-Hurder-lssue-Proof -Prac- 

<;aurt-3/arder committed in 
cowert—Liability of each person co-operating. 

Where culpable homicide has been committed, 

iaaae is : Whether that cul¬ 
pable houucide does not amount to murder. In or- 
dinary cases, that issue ought to bo tried, and ought 
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to be prejudged, by an authority less tliau the au¬ 
thority of a Court of Session. 

A. and B. attacked C., acting in concert in the sonso 
that their attack was a siiigle indivisible thing. 

A. struck O. savagely on tho head with a heavv 
Stick and B. smashed O- in his skull by a blow dealt 
with a heavy atone hold firmly in tho hand. C. 
died in consequence of tho injuries. There was no 
general fight of any gravity before the attack: 

Held, (0 that A. and B. were both guilty of mur- 
der; 

(2) that section 37 of tho Penal Code made them 
both liable for tlie murder which was tho result of 
their attack. Sobuapfa Uh.innappa v. E.mpeuor, 15 
Bom. L. R. 303; 14 Cr. L. J. 235 331 

■ SS« 33 » 04 — Accomplice in mur” 
der ca8e~ Doing an act under threat of death — 
Voluntary—^Accomplice's evidence — Corroboration. 

A person, wdio by threats of death is induced to do 
an act in order to facilitate tho commission of a 
murder, cannot claim tho benefit of section 94, Penal 
Code. That section does not apply to oases of murder 
and tho person is an accomplice, his action being 
voluntary under section 39 of tho Penal Code. 

Where tho complicity of a person in an offence is 
due solely to coercion and his evidence cannot bo 
ascribetl to any desire to escape legal consequences, 
tho discredit attaching to his evidence is so slight as 
to bo practically negligible. Killikyatara Bomma u. 
Emperor, (1912J M. W. X. IIOS; 14 Cr. L. J. 207 

207 

-ss. 71, 364, 365, 387— 

Abduction in ordertoextort money— Wrongful cotifine- 
ment necessary consequence —Harder not necessary 
—Relatives put in fear of death to abducted person 
in order to extort money —Separate sentences. 

Whore a person is abducted in ord«*r that money 
may be extorted from his relatives, a conviction under 
section 3fi5 of the Penal Code wouhl be justifiable, 
because though the main object was to o.xtort money, 
yet it necessarily followed that the abductor had tho 
intent to secretly and wrongfully confine him. Sec¬ 
tion 364 of the Penal Code would not apply, as it does 
not follow as a matter of course that tho abducted 
person was in danger of being murdered. And if, in 
order to compel the relatives of tho abductecl person to 
ransom him, they are put in fear of death of tho victim, 
tho provisions of section 387 of the Penal Code would 
bo applicable. But, regard being had to the first part 
of section 71 of the Penal Code, separate .sentences 
cannot be passed under both sections 365 an<l 387 of 
the Code. 

Courts must administer the law as they find it, 
though punishment provided by law for a crime may 
be insufficient. Po Lan v. Emperor, 6 L. B. R. 160; 
14 Cr. L. j. 167; G Bur. L. T. 77 I 67 

- - S. 94—Doing an act under threat 

of debt 207 

- SS. 99, lOO, lOI, 148- 

Right of private defence —Pure point of loxo. 

It is open to the High Court to deal with the point 
as a pure question of law, whether on the findings of 
the Sessions Jndge on appeal tho accused had a right 
of private defence- 


Penal Code —oontd. 

The accused grow certain crops which the com. 
plainant’s partv cut. carried away and stacked in a 
neighbouring field belonging to anothor person. 

The accused, forty or fifty in number then arriyed 
armed with lathis, merely to take away their crops 
uud not to use any force unless they wore opposed or 
attacked. While they \yoro removing tho crop, they 
were attacked by the complainant’s party first by 
clods of earth and then with spear. This resulted in a 
free fight and persons of both parties wore more or 
less injured: 

Held, that the accused were acting within their 
rights in collecting their own crops with a view to 
taking them away, and they had the right to defend 
their persons from tho actaok of tho complainant’s 
party, which reasonably caused apprehension that 
death would bo the result, and they 'had, therefuro, 
a right to cause any injury short of death. Babdram 
Raut y. Emperor, 17 C. L. J. 394; 14 Cr. R. L. J. 295 


951 

ss. 100, 101, 143 951 

s. 180 948 

S. 182 310 

S. 183 335 


-—' S. 186 — Obstruction of public Ser¬ 
vant-Nature of offence—Proof—Hanicipality trying 
to remove goods from a strip of /and —Bona fide 
dispute—Bombay District MitnicipalUies Act (HI of 
190U, s. 122— Practice—Theory of guilt and inno¬ 
cence equally likely. 

Before an offence under section 186 of tho Ponal 
Code can be said to bo established against any person, 
it is requisite, as tho section itself expro.ssly recites, to 
prove that tho public servant obstructed was obstrtict- 
ed in tho discharge of h’s public functions. TImt is a 
matter of fact and not a matter of the public servant’s 
intentions. His intentions may have boon perfectly 
honest, but if in fact and in law the functions in the 
disoliargo of which ho was obstructed wore not 
public functions then no offence can be committed 
under section 186. Tho functions would not bo 
public functions if they fall wholly outside tho 
jurisdiction or authority which a public officer 
possessed. 

No man can be convicted of a criminal offence 
where the theory of his guilt is no more likely than 
tho theory of his innoconco. 

A. owned a shop. Between tho shop and the publio 
road there was a small strip of land which A. had 
been using for forty years for tho purpose of de¬ 
positing his bales and other goods. 

A dispute arose between himself and tho Munici¬ 
pality with reference to tho title to this strip of 
land 

Tho Municipality prosecuted A under tho Municipal 
Act for an ullogod encroa jlirnont but the prosecution 
was unsuccessful. After this, the Chief Officer of the 
Municipality accompanied by a posse came to A.’a 
shop and attempted to remove his goods. A. ob¬ 
structed tho officer: 

Held, that A. was not guilty of an offence ander 
section 186 of the Penal Code- Emperor v. SeiypAs 
Omkar Marwadi, 15 Bom. L. R. 315: 14 Ob. L. J. 251 

507 
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S. 193 190,945,958 

193 Contradictory statefnents 
\n the same deposition, whether an offence—Right of 
wxtness to correct before finishing his statement— 
Perjury. 

It isdesirable to give witnesses a locus penitenti.£ 
and au opportunity to correct themselves, and if they 
do correct themselves immediately afterwards or on 
a second thought in the same deposition, a prosocu- 
tion for perjury would hardly be desirable. No state- 
ment made by a witness in a deposition can, moreover, 

be regarded as a completed statement until the de- 

position is finished and corrected, if necessary, for till 
then, every statement is liable to be retracted, correct- 
ed, varied or qualified. The whole deposition must 
be read as one and if a later statement in it is con- 
tradictory to or at variance with a previous statement 
in the same deposition the statement first made 
will be deemed to be modified by the subsequent 
statement. 

Intention to give false evidence is a necessary 
element to constitute an offence under section 193 
Indian Penal Code. That intention can only bo 
gathered from the surrounding circumstances and the 
subsequent correction or retraction by a witness of 
his statement in the same deposition might Qe<'ative 
the existence of such an intention. Lacuhmi Narain 
V. Emperor, 16 O. 0. 8 »: 14 Cr. L. J. 2b0 712 

-S. 201 710 

-S. 203 508 

-S.2II 310 


PensI Code—contd. 


dence Wife receiving injury on her head —Presump¬ 
tion that it luas inflicted by husband. 

Where the solo inmates of a house were a man 
and his two wives and it was found that the elder wife 
was habitually ill-treated and half-atarved by her 
husband, she was admitted to hospital suffering from 
a serious injury to the head from the effects of which 
She died three days after but she was too ill to make 

. . ^ there was no indication that the 

injury was accidental or self-inflicted, the explanation 
given by the husband as to the injury being unsatia. 
factory and highly improbable: 

Held, that the presumption was that the injury was 
caused by her husband. 

Held, also, that to inflict such an injury on the head 
of a woman already reduced by ill-treatment to suoh 
a poor condition was an act which warrants the find- 
ing that the culprit must have known that it was 
likely that death would be the result and was 

sufficient to bring him under section 304 part 2 of the 
Indian Penal Code. 

In this case a sentence of ten years’ rigorous imori- 
sonment was not considered severe. 

The oo.wife was given the benefit of doubt and was 
acquitted. Rahim Dad v. Emperor. 3 P. W. R. 1913 
Cr ; 14 Cr. L. J. 283; 150 P. L, R. 1913 715 

ss. 300, exception I, 


-— -S. 2Q2— Obscene book—Test of ob¬ 
scenity — Proof—Particular passages obscene — Prank- 
ness of expression. 

In the case of a prosecution under section 292 of the 
Penal Code, in respect of a book alleged to be 
obscene, if the prosecution succeeds in showing 
that the detailed passages on which they rely are of 
an obscene character, the author’s liability in respect 
of those passages would not be saved or avoided 
merely by reference to other passages in the book 
which contain moral precepts of an unexceptionable 
oharaoter. 

The test of obscenity is whether the language 
complained of is such as is calculated to deprave or 
corrupt those whose minds are open to immoral in 
fluenoes. That being the test, the important point to 
look at would be rather the form of expression than 
the actual meaning, for the same meaning mny be 
obscenely expressed by one form of language, and yet 
by the use of another form of language may be 
oouohed in expressions free from reproach. 

A distinction should be observed between obscenity 
*. language calculated to inflame the passions and 
a certain primitive frankness of expression such as 
one would expect to find in a language like Marathi 
It is not the primitive frankness or directness of ex* 
pression which is most likely to corrupt or inflame the 
mind. Emperor i-. Vishnu Krishna Puranik- is 
Bom. L. R. 307; 14 Cr. L. J. 248 5 Q4 

300 331,497 


302-Graue and sudden 'provocation, husband 
seeing paramour of his wife leaving his house—Wife's 
annoying recption of his remonstrances-Husband 

KXUing the wife. 

The accused returned home unexpectedly and met 

the paramour of his wife coming out of his house 
he remonstrated with his wife, an^d was annoyed by 

with er and killed her 

wi^ a hoe which was lying near him: 

the accused was covered by 

of the Penal Code 

2 ^ 1 “^ l.Tmf’ yog 

^operl!, belojmg to lhe\urUed 

i. evidence a^ainat an aoonsed person 

LnS he prodneed and which is 

Jo h le h / peeved 

dence L ao admissive evi. 

dence asra.nst him npon the record to connect him 

more directly with the mnrder, it ie impossible to do 

more than convict him nnder section 411 of the 

27^ 220 p"®/ 14 Cr. L. J. 

27o, 220 P. L. R. 1913; 23 P. IV. R. 1913 (.g, -jq-j 

- s. 302 208, 331,497, 

s. 304 yis 


"7^ 300, 304 —Culpable homi. 

Cldc not amounting to murder—Circumstantial evi- 


eni»L>n^>, Di J 307—Z>ou6f — Circumetantial 

edftZr ’’’’i "T ''“'hee-Ons person accu,. 
ed at thana and another at the spot. 

an7n®™ section 3 >7. Penal Code, A. 

when thTp “ '^he assailants lint 

«id he 7aw th “I®- ‘‘“J* ““'I' “y® 

wia fte savr their backs as fchej ran: 
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Held, that tho acoosed could not bo convicted on 
euch evidence, the mere fact of there bein" blood 
qtaius on tho clothes would not sulBco, the evidence 
of the trackers boinc'by no means infallible. Shera 
u. Emperor, 14 P. W. K. 1913 Cr.; 67 P. L. R. 1913 
Or.; 14 Cr. L. J. 196 196 

' - Sa 339 — Wrongful restraifU — 

Obstruction to passage of cart—No obstruction to per^ 
son passing. 

Section 339 of the Penal Code requires that tho 
obstruction should be so complete and successful as to 
prevent the person obstructed from proceeding in any 
direction in which ho has a right to proceed. The 
wrong defined by the section is a wrong against tlio 
person and is not completed where tho person is at 
liberty to go in any direction he pleases. 

Therefore, a person cannot be said to be wrongfully 
restrained, when, though himself unobstractoil, he is 
hindered from driving a bullock-cart through a pas¬ 
sage. Emperor u. Rama Lala, 15 Bom. L. H. 103; 14 
Cr. L. J.177 177 

■ — . S« 354 —Indecent assault — Out¬ 

raging modesty. 

An offence of indecent assault on a w’oman cannot 
be complete unless there is ititention or knowledge 
that tho woman’s modesty will bo outraged. Fatima 
V. Captain McCormik, 6 Bur. u . T. 21; 14 Cr. L. .1. 
149 149 


-- S» 363 —Kidnapping —Evidence. 

To establish kidnapping, there must bo evidence 
that the minor was taken out of the keeping of tho 
lawful guardian without her conseJit. Fatima r. 
Captain McCormick, 6 Bor. L. T. 21; 14 Cu. L. .1. 149 

149 F.B. 

-SS. 364, 365 - Abduction in 

order to extort money I 67 

-S. 376 149 

-s. 387 I 67 


__ 405 —Breach of trxtst — Ad¬ 
vances to brokers Jor supply oj paddtj—Absence of 
pro-notes —Undertaking to apply advances in pur¬ 
chasing paddy Jor advancing firm—fjoan or trust. 


Where money was advanced to an accused on tho 
undertaking that he should buy paddy at what rate 
he could and should sell to tho advancing firm at the 
market rate on the day of delivery, tho property in tho 
money passed to tho accused and his contract to use 
the money in a particular way did not operate to 
create a constructive trust. 

The presence or absence of the pro-notes does not 
alter the character of those transactions. 

If As the accused had to make good the loss of money 
in any circumstances and as he had to bear any loss 
on a fall in the market price and to profit by any rise, 
the property in the money passed to him and no bene- 
ficial interest remained with tho advancing firm. 
Hock Cheno and Co. v. Tha Ka Do, G 
14 Cb. L. J. 146; 7 L. B. R. 16 145 r. B. 

-s. 406 315 


s. 41 1 


707 


- - Si 41 I —Receiving stolen property 

_ Railtoay receipt of goods, production of whether 

establishes possession of accused. 


Penal Code — concld. 

Certain stolen goods wore sent from one station to 
another. At the station of rleliverv. tho accused re- 
turned the Railway receipt to tho Railway ofiico and 
paid the freight. Tho goods had not been removed 
by tho accused when he w.as arrested, as lie was not 
able to account for t!ie fact of hi.s receiving the goods. 
He was subsequently convicted under section 411 of 
tho Indian Penal Code for having received stolen pro¬ 
perty; 

Held, that tho production of tlio Railway receipt 
established tlie possession of tho nceused and it was 
not necessary for the acciise<l to have removed the 
goods from tho Railway preini.sos; that after the deli¬ 
very of the goods by tho Station Master, they came to 
be not merely in tlio potential possession of the ao- 
cuse<l but actually u-ithin his power and unrestricted 
control, tho posse.ssioii of dIio Railway Companv hav¬ 
ing from the moment of (kdivery ceased and tliat of 
tho accu.sod having commenced: and that tlio convic¬ 
tion was right. Sewouar Suki’L i». Emteror, 14 Pr 
L. J. 318 1006 

-*-- S. 420 —Ohcating by false repre¬ 
sentation as to future event —Proof — Evidence — State¬ 
ment ns to ivh'it ifitncss said regarding particular 
period of time. 

Where a per.sOii is charged of clioating by false 
representation, and tliuC representation is in respect 
of a certain future event and not as to an existin'' 
fact, tiie prosecution must prove tliat tho representa¬ 
tion was fulso to the knowledge of tho accused at tho 
time it w'us made. 

It is but little to tlic purpose that in fact that re- 
presentation has turned out to be true. 

In India, where referonces to time are almost al- 
wa 3 's the merest approximations, there is always a 
large margin of honest error when a witiioss makes a 
statement as to what he himself said, some time ago, 
with regard to a particular period of time. Ebra- 
HiMJi i». Emperor, 15 Bom. L. R. 297; 14 Cr. L. J. 232 

-S. 430 305 

---SS. 467 , 47 I , 477 —borgery 

— Using Jorged document—Separate sentences. 

.\ person who is convicterl of having forged a docu¬ 
ment should not be punished both under section 4(37 
and under secli'Mi 471 of tho Penal Code even 
tliongh ho made use of the document. 

Where the act of tho accused which constitutes 
forgery is tho same as tho act which amounts to 
fraudulent destruction or defacement or cancellation 
of the document, he cannot bo convicted of separate 
offences under sections 467, 471 and 477, Penal 
Code. PiRBHD Dial u. Emperor, 52 P. L. H. 1913; 

4 P. R. 1913 Cb.; 14 Cr. L. J. 183 | 83 

__SS. 471,477 183 

Pensions Act (XXIII of 1871) 882 

Perjury. See penal Code, s. 193. 

Plaint, amendment of. See Amendment of plaint. 

-, amendment of — Suit Jor possession by rever¬ 
sioners against toidow and daughter—Suit disxnissed 
as premature in presexice of widow—PlaintiJf asking 
Jor declaration against daughters—Amendment al¬ 
lowed. 
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Plaint —conoid. 

a ncphert' of one R , deceased, sued R ’3 dauo-h. 
ters and his alleged widow- for possession of the 
property left by the deceased. In his replication, the 
plaintiff stated that if the alleged widow was proved 
to have been lawfully married to the deceased, he 
would be entitled to a declaration that he had a right 
to succeed after her death in preference to the daugh- 
ters. The lower Court, deciding in favour of the widow 
on the question of legality of her marriage, dismissed 
the suit as premature: 

Held, 

(i) that the decree must be set aside and the case 

sent back for fresh decision; 

(it) that the suit for possession w-as, no doubt, pre¬ 
mature, but, in the interests of justice, it \vas 
eminently desirable, since the parties had 
adduced whatever evidence they wanted to 
produce as regards the respective rights of 
the plaintiffs, the daughters of the deceased; 
that the lower Court should have given its 
decision one way or the other on those rights 
by asking the plaintiff, if necessary, to amend 
his plaint. 

(iti) that the Court should allow the plaintiff to 
amend his plaint by inserting therein a 
prayer for a declaration of his right of 
succession after the death of the widow. 

Gdrdit Singh v. i{usam)nat Parmeshri 23S P L 1 ? 

1913; 142 P. W. R. 1913 923 

Pleader— Agreement between Pleader and client 
—Work to bo done not Court work 209 

-—_ purchasing arrears of rent | 29 

-- trustee—Appropriating first assets realis. 

od as his fee—Improper conduct 443 


Lm$ 

Pleadlng’s-concid. 

mcnf that she tvas in possession as Hindu mother^ 

Whether subsequent statement can he allowed to be 
made. 

A litigant is not allowed to occupy inconsistent 

positions m Court; ho cannot be allowed to apDrobata 
and reprobate. 

Where a person, when he was joined as a party to 

a foreclosure suit, stated that a certain Hindu widow 

had no title and that the title to the property was in 

nimself, and he was consequently dismissed from thaf 
suit: 

Held, that he could not subsequently be permitted to 
take up a position inconsistent with the position pro. 
viously adopted by hun and to assert that the widow 
was m possession as a Hindu mother and that he 
himself was entitled to succeed 011 her death. Ruinr 
RATHi Dass y. Baleswar Bagarti, 17 C. V7, N. 877 


PlS&ding'S Appellate Court deciding case upon 

point not taken by plaintiff in Court of first in- 
stance—Power of Appellate Court to decide upon 
plea not taken in first Court—Where no evidence 
in rebuttal necessary 2 

-Appellate Court incompetent to allow 

new case to be set up in appeal 233 

■- 7 “*-Courts not at liberty to go bevond 

pleadings of parties 493 

-New case set up in appeal-No fresh 

evidence to improve case permissible—New ques- 
tion requiring evidence for solution not entertain- 
able at the stage of argument in the first Court 


appeal 


-Plea of improper attestation taken in 

430 

--Plea of minority not taken in plead- 

ings—Argument in second appeal 55 

^ Practice—Claim for absolute uncon¬ 

ditional possession—Property found burdened with 
mortgage—Decree, form of 267 

-— Ground -oj claim never put forward 

before hearing of appeal not alhioed. 

A ground of claim never put forward before and 
throughout the pleadings cannot be allowed to be 
raised at the hearing of the appeal in the Chief 
Court. Mahiditta Hal v. Mbs. Nicholson 133 p 
W. R. 1913; 224 P. L. R. 1913 779 

•- Inconsistent positions—Party ij aHoio, 

ed to tahe up inconsistent positions—Statement that 
certain Hindu vndoxo had no title—Subsequent state- 


~~7 " » Plaintiff alleging a fact—Defendant 

denying but admitting a certain sum due-Decree 
and judgment. t'eoree 

Where the plaintiff sues for dissolution of oartner. 
ship and for ascoHamment of his share and the de- 
fendant pleads that the partnership was dissolved and 
a certain amount is due to plaintiff, the Courts ought 

The fact that the plaintiff was persistent in deny, 
mg the defendants case and has refused his offer of 

“ Report, meaning of 314 

ThnS: on village site -Riahts nf 

~- tu\uk Board-Right of fiMng 
Plaintiffs constructed a tank on the village poram 

bake and ^'ised all the repairs to be made from time 
to time. The public had free access to the tank for 
the purpose of taking water for domestic purposL and 
for watering their cattle. The nlaintiff. 
exclusive right to the fish in the tank and 

mitss—m. 

the usufruct’of trees%'as reserved ^'o the T 

I--., Bo.ro, N.r.s.pTr;T3 S'u r 

AdEERRB POSSESSION; 


terest-Rio-hf fn pnrehasing raiyati in 

cerest — Kight to possession 615 

Possession against tres- 
possession of 

must prove hia own t'M “defendant 

P m3 own title to ownership 
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Pra.C'tICCi See OiriL Procedure Code, 1908, 

O. XLI. 

- -Claim for absolute unconditioual posses¬ 
sion—Property found burdened with incrtgaire — 

Decree, form of 267 

-Courts in India not to invoke equitable 

jurisdiction of Chancery Court to override Indian 
statutes 838 

-Decision of District Judj^e bindintr on 

Subordinate Judge as regards jurisdiction 759 

-Hard cases 2CD 

-No new case to be made in Privy Council 

291 

- - —-Olficer invested with magisterial powers 

conducting inquiry on complaint 307 

- „ — -Plea of minority not taken in pleadings 

—Argument in second appeal 55 

- - -Power of orticers granting sanction to 

prosecute to hear appeal against conviction I 90 

--Right of Attorney to appear before ollicor 

appointed under section G of Presidency Towns 
Insolvency Act 42 I 

-Theory of guilt and innocence equallv 

likely 507 

- - Alleged mixing up oj icxtnesseii for defence 

loith those for prosecution—Preliminarg inquiry. 

Whore a Magistrate is itKpnring into the truth or 
otherwise of a complaint, he can examino all those 
who know about the mutter and it is immaterial at 
what stage they are called as long as opportunity for 
cross-examination is allowed. Fatima u. Captaix 
McCormick, 6 Bur. L. T. 21; 14 Cu. L. J. 149 

149 F. B. 

■ ■-- Mortgage suit—^Plnintiff making person in 

possession of mortgaged property dejendant with 
representative of mortyagor—Representative not ap¬ 
pearing — Other defendant pleading satisfaction of 
debt—Satisfaction proved —Plainfijf estopped from 
urging that other defendant had no right to redeem — 
No decree could be passed against representative. 

In a suit for foreclosure of a mortgago tho plaintiff 
joined the cultivator in possession of tho property 
mortgaged with the representative of tho mortgagor 
defendant. Tho repreaontativo did not put in 
appearance, but the other defendant pleaded 
Satisfaction of the mortgage-debt by tho mortgagor. 
Tho Court ot first instance decided that tho debt had 
been satisfied: 

Held, (1) that the plaintiff having made the culti¬ 
vator a party with the obvious intention of securing a 
foreclosure decree against him also, could not he al¬ 
lowed in appeal to allege in contradiction of his as- 
Buinplion at the trial, that tho person in actual posses¬ 
sion had no interest or riglit to redeem; 

(2; that in face of the finding that tho mortgagor 
had himself paid off the mortgago-<lobt, no decree 
could be passed on the mortgago even against tho 
representative of the mortgagor who di<l not put in a 
defence. Kasuam Khan v. Musammat Sawitri, 9 X. 

L, R. 38 547 

* - - Point appearing on the Jace of documents 

and raised—Privy Centncil bound to decide. 


Practice — concld. 

Their Lordships uf tho Privy Council aro bound 
to decide a vital point appearing ou tho very face of 
the written proofs of tho parties, and plainly raised 
in the pleadings, notwithstanding the fact that it 
was not much discussed or not at all discussed on 
the hearing of the appeal before tho Court from 
w:iich tho appeal to His Majesty was made. Basant 
Singh v. Mahauir Pbrshad, 17 C. W. N. G69j (1913) 
M. W. N. 481; 11 A. L. J. 4G9; 17 C. L. J. 5G6; 15 
Bom. L. R. 525; IG (J. C. 13G; 14 M. L. T. (14; 35 A. 
273. 25 M- L. J. 301 340 P. C. 

^ akalatuama — Appeal — Pleader’s name 
not mentioned in vakalatnama bg oversight —Appoint¬ 
ment—Presentation - Pleadings. 

Where by oversight tho name of a Pleader, 
presenting an appeal, was not mentioned in the body 
of tlie vakalatnamai 

Held, that the Pleader was not duly appointed and 
the appeal was not properly presented. Muha.m.mad 
Ali Khan v. Sukhu, 11 A. L. J. 458 674 

Pre-emption. See Punjab Pjie-emi*tion Act. 

I . Illnii hakiki, whethe* includes sis¬ 

ter—Vendee isigiug off a prior mortgage—Wicther 
pre-emptor is bound to recoup —Price. 

Tlio words ‘bhai hakiki’ include a sister also. 

Where a vendee, iu disregard of tlio covenant in u 
sale.deed and apparently without any compulsion on 
tho part of tlio mortgagee, pays off a prior mortgage- 
debt upon tho property, a pro-omptor is not bound 
to recoup him. Musammat Najiman v. Nihal Singh 

647 

■- Construction of wajib-ul arz -Re¬ 

sumed muafi plot sold —Whether co-sharer in village 
can pre-empt. 

Where tho wajib-ul arz of a village gives a right of 
pro-omption between co-sharers, no pro-emption can 
be claimed in respect of resumed muafi land by a 
person who is not a co-sharer in the plot although ho 
is a co-sharer iu tho mahal. Battu Lal u Bhola 
Nath | |9 

•- Custom—Multan Tahsil—Transfer 

of adhlajii tenure. 

Tho custom of pro-omptiou oxisla in Mauza Fajja, 
Tahsil Multan, in respect of a transfer of land upon 
what is known as an adhlapi tenure. Jesa Ra.m v. 
ClliNKA Mal, 25 P. R. 1913; 213 P. L. R. 1913 

739 

— ■ — • —- Exchange or sale—Question whe¬ 

ther exchange or sale Question of law,—When 
amount of mortgage charges to be paid by purchaser 
—No part of purchase money—A small sum of money 
paid in a transaction of exchange—Merely adjusting 
factor does not alter nature of transaction. 

Tho question whether a particular transaction pur¬ 
porting to bo an exchange of properties was in reality 
a sale amounts to a question of law, when tho oonton- 
tion is tliat in tho determination of tho question tho 
Court should have regard to tlio fact that one of tho 
properties dealt with being under mortgago, thotrans- 
fereo must bo taken to have paid as part consideration 
to tho transferor, or on liis behalf to tho mortgagee, 
the amount of tho mortgago charges. 

Tho amount which the purchaser of property will 
eventually have to pay in respect of mortgage charges 
upon it, cannot be said to form part of the purchase. 
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Pre-emption—coQtd. 


Pre-emption —conoid. 


money n hen such property is sold for a definite 
amount. 

In a transaction of excljange, the mere fact that one 
of the parties has in addicion paid a small sum of 
money by way of adjusting tlie values, cannot alter 
nature. Qazi r. Sharfa, 100 P. W. R. 1913:199 
L. R. 1913 301 

" Limitatioyi — Pre-emptor cannot be 
allowed to extend time cn account of delay in, Deputy 
CommisainnePs sale—Punjah Land Alienation Act 
(XIII of i900 )—Punjab Pre-emption Act (II of 1905^, 
s. 29—Limitation Act (IX of 1908J, Sch. I, Art. 10 
— Practice—Hard cases. 

A pro-emptor is bound to brin" his suit within time 
whatever the time may be, and ho cannot be allowed 
to extend that time by asserting that the sale which 
gives him his cause of action is a nullity until the 
provisions of tne Land Alienation Act are fulfilled. 
The sale is nonetheless a sale, merely because it 
may be unenforceable in consequence of that Act, and 
if eventually sanctioned by the Deputy Commis- 
sioner it becomes effective from its original date. 

Certain land was sold on 9th July 190S and posses* 
sion was delivered to the vendee on the same date. 

The sale required the sanction of the Deputy Com* 
missionor, which was granted on 19th July 1909. 

Mutation was formally sanctioned on 2Sth July 
1909, and a suit for pre-emption was brought on 6th 
January 1910; 

Held, that the suit was barred. 

Courts are constrained to administer the law as 
they find it without reference to hard cases. Saghar 
u XOR Ahmad, 59 P. W. R. 1913; 110 P. L. R. 1913; 
79P. R. 1913 239 

- - Mo7i€y deposited in Court by pre* 

emptor after first Court’s decree—Decree set aside by 
Appellate Court - Whether plaintifi entitled to interest 
on deposit money —Mesne profits—Vendee's right. 

A pre-emption suit was decreed by the first ‘^.ourt. 
The plaintiff deposited the pre-emptive money in 
Court in proper time and obtained possession. Onap- 
peal, the decree was set aside. 

The vendee then got back possession of the pro¬ 
perty and claimed mesne profits for the period durin" 
which plaintiff was in possession: 

ifeW, U) that the vendee was entitled to mesne 
profits for the period; 

(2) that the plaintiff was not entitled to interest on 
the money he had deposited in pursuance of the first 
Court’s decree. Choudhri Bahal Singh v. Xait R v.v 

I 

-- —Pre-emptor not in possession of the 

share on the basis of which pre-emption is claimed _ 

Maintainability of suits. 

The plaintiff in a pre-emption suit was not and had 
never been in possession of the share on the basis of 
which her claim to pre-empt was founded. The per¬ 
sons who were in possession of the share were, as a 
matter of fact, claiming adversely to the plaintiff: 

Held, that under the circumstances the plaintiff 
could not maintain the suit. Safora.v Bibi v . Shah 
Mdhammad 749 

■-‘Sale or mortgage—Onerous charac¬ 

ter of mortgage, effect oj —Improbability of the re¬ 
demption of mortgage, effect of —2Vans/er, short of 


sale, to circumvent the law of pre-emption not fraudu¬ 
lent—Evidence Act (I of 1872), s. 92 -Exclusion of 
oral evidence—Third party. 

The onerous character of a mortgage cannot alter 
the real nature of the transaction and convert it into 
a sale. 

The fact that it is highly improbable that a mortgage 
would be redeemed would not make it any the loss a 
mortgage, for it is capable of redemption, however 
remote the chance. 

A person i« not forbidden to circumvent the law 
of pre-emption by taking a transfer which falls 
shoit of a sale, but which may eventually have the 
same effect as a sale. There is nothing fraudulent in 
such a transaction. 

The rule contained in section 92 of the Evidence Act 
applies only to parties to the contract and does not 
cover the case of a third party not privy to the 
contract. A pro-emptor is at liberty to produce oral 
evidence to prove that what purports to be a mort¬ 
gage is in reality a sale. Majida Bibi v Fazl Karim, 
10 0. C. 9 679 


--- Vendee purchasing defeasible title 

cannot give better title to his transferee—Pre-emptor 
can delay suit till the last moment of limitation al¬ 
lowed—His only risk in being forestalled by a person 
of superior or eqtuil right of pre-eynption. 

A person who purchases property subject to the 
law of pre emption takes a title which is defeasible 
in the event of a pre-emptor coming forward within 
the time allowed by lavv with a claim for pre-emp¬ 
tion.. and during this period he cannot give a 
transferee from himself a bettor title than he pos¬ 
sesses. If in such circumstances he and his trans¬ 
feree choose to run the risk of dealing with the pro¬ 
perty upon the assumption that no claim to pre-emp¬ 
tion will be preferred, they do so with their eyes 
open and at their peril. 

A pre-emptor is entitled to delay his suit for pre¬ 
emption up to the very last moment, though, of 
cour.se, he does so at the risk of losing his right, if, 
in the interval another person with equal or supetior 
right has by exercise of greater diligence forestalled 
him in securing the bargain. Pala v . Mangalan, 182 
P. L. R. 1913; 132 P. W, R. 1913 649 


Procedure Code (Act V of I908>/, 
~Iaterpretation of statutes—‘ 

Con;?icL 


A Court cannot extend the time granted by a pre¬ 
emption decree for the payment of the purchase- 
moaoy after the time fixed by the decree has expired* 

A right, extinguished by virtue of a decree of a 

competent Court binding on the parties, cannot be 

revived by any subsequent act of the Court or the 
party at fault. 

Laws have to be interpreted in such a way as to 
conflict. Bacchhu Lai. i;. Raja Ram, 16 


— rre-empror 

K u- for reduction of amount payable 

y him Amount to be assessed —Vendee contest- 

ing pre-emptor’s right to land—Subject-matter of 
his appeal ^ gjg | 
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Preliminary decrees eaumoratod 922 Principal and agent— ••noid. 


—— - - - ---Appeal from decree — 

Subsequently final decree passed — Preliminary de¬ 
cree subsequently set aside—Execution—Whether 
final decree may be executed—Executing Court— 
Power to determine whether decree operative or 

not 630 

inquiry—Alleged mixing up of 


witnesses for defence with those for prosecauion 

149 

Issue —Finding but no decree 


drawn up—Right of appeal against the finding jiot 
barred—Waiver 


Prescription, positive, rule of—Repeal by 
limitation statute 387 

Presidency Towns Insolvency Act 
(III of 1909), ss. 6, 121 —Attorneys —Right 

of audience before oj^icer appointed under e. 0—Prac¬ 
tice— Insolvent Act (11 12 1 ic. c. 21), /?s. 3, <6. 

Attorneys of the High Court have a right of audi- 
enco before the officer appointed by the Chief 
Justue in the exercise of powers conferred upon him 
under section 6 of the Presidency Towns Insolvency 
Act. The words “in the way of his profession” in 
section 3 of 11 and 12 Vio-, c. 21, are sutficiently 
wide to cover the exercise hy Attorneys in matters of 
insolvency, except before Courts of Review or in 
Jury trial, of the functions ordinarily assigned in 
litigation to Advocates. 

Section 121 of the Presidency Towns Insolvency 
Act preserves this right of audience possessed by the 
Attorneys. Advocate General of Bombay, ^nrc,\5 
BoM. L. R. 217 421 F. B. 

S. 9—Substanftaf cornpli 


ance—Amendment of petition of petitioning creditor 

_ When can be granted —Prejudice considered. 

When there is no subsisting order of adjudication, 
there is no obstacle to granting leave to amend his 
petition to the petitioning creditor provided the 
amendment is made within three months from the 
date of the act of insolvency. 

Quxre-. —Whether amendment could not bo allowed 
oven when there is a subsisting order of adjudica¬ 
tion? 

The omission to state the fact that the petitioning 
creditor is a seoured creditor and the value of security 
is a defect which can be cured by amondment of 

the petition. . ^ d 

The act of insolvency under section 9 of the Presi¬ 
dency Towns Insolvency Act Ilf of 1909 need not 
necessarily bo verbatim in the words of that section; 
but it will be enough if the petition and affidavit read 
together sufficiently disclose the meaning of the sec¬ 
tion and there is a substantial compliance with the 

reauirements of that section. Mahomed Avyab Sahib 
V. G. P. Gunnis & Co , 13 M. L. T. 275; (1913) M. 

N. 264; 24 M. L. J. 562 

__ 121 421 

Principal and agrent-Defence of wagermg 
contract by client of Pakka adatia 
_ - _— — Termination of agent’s au¬ 
thority—irtwbardar acting as agent of the pro¬ 
prietary body— Imperfect partition of village 
pot terminate lambardaPs agency 0^9 


- ——- ■Liabilitij of principal to pay 

agent’s hotel bill when travelling on principal’s bust- 
ness—Agent to be paid by comtnission on orders — 
No stipulation to pay hotel bills—No liability— 
Decree by principal for value of his goods left by 
agent in hotel. 

In the absence of a stipulation tliat the principal is 
to defray his commission agent’s liotel bills when he is 
travelling on business, the mone}’ spent by him in 
board and lodging cannot bo said to have been inci¬ 
dental to carrying on the business of his principal. 

The obtaining of a decree by the principal against 
the hotel-keeper for the value of their goods loft by 
the agent at the hotel does not affect the question of 
their liability to pay tlie hotel bill incurred by their 
agent. Ramji Das and Co. v. Muhammad Ra>iza?^ 
206 P. L. R. 1913 


- ■ ■ Settled accoxtnts, lohen may 

be rc-opened — Surety, if bound by admission of a dee- 
ree against debtor —Surety entitled to have accounts 
taken in his presence—Set-off —Arising out of same 
transaction — Agent's salary due from principal to be 
credited in account with surety —Oivil Procedure 
Code (Acf XIV 0 ) 1882), s. 111. 

As between a principal and an agent, settled ac¬ 
counts will not bo re-opencul, unless fraud or undue 
influence is established. 

But if the principal seeks his remedy against tlie 
surety, he cannot successfully contend that the surety 
is bound by the admission of the debtor as to the 
sum due from him. A surety is not concluded even 
by a judgment or award against the principal: ho is 
entitled to have the accounts taken in his presence. 

A right to set off exists not only in cases of mutual 
debits and credits, but also whore cross demands 
arise out of the same transaction, or are so connectetl 
in their nature and circumstance as to make it 
inequitable that the plaintiff should recover and the 
defendant should be driven to a cross suit. 

Therefore, in a suit for account by a principal 
against his agent’s surety, the surety will bo allowed 
credit for arrears of salary due to the agent in taking 
the accounts. Kalanand SisoH u. Sri Prosad Das, 

17C. W. N. 1060 901 

Priority* See Registration Act, s. 50. 

. -Contending mortgagees 

Mortgage—Presumption 


2 

18 


Private defence, right of. See penal Code, 
s. 99. 

Prlvilegre. See defamation. 

Privy Council —No new case to be made in 
Privy Council 

_ — —Point appearing on face of docu¬ 
ments and raised 340 

____Insolvency, application for—Dis¬ 
missal of application—Appeal to High Courc -Dia- 
missal under Order XLI, rule 11 of Civil Procedure 
Code, 1908—Debts and assets exceeding ton 
thousand rupees -Substantial question of 
case for appeal to Privy Counoil 4.55 

____Appeal^Order setting aside 

sale—Pinal order under section 688, Civil 

dure Code, 1882 
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. dec ScccEssiox Act, s. 6S. 


452 Pi-ovincial Insolvency Act-conoid. 


Probate and Administration Act 
(V of 1881), s. 50 406 

Professional misconduct. See Bom- 

BAY Regulation' II of 1S27: Pleaorr. 

Promissory-note inadmi-isible !□ evidence 

—Claim founded on original consideration inav be 
enforced 840 

Liability of makers to 


holder for consideration 


by one of entire debt 


-Joint promisees—Disebar^'O 

12 

Prostitute Stridhan property—Inheritance 

129 

Provincial Insolvency Act (III of 

1907) Receiver—Right to apply for instructiunn. 

A Receiver appointed under the Provincial Insol¬ 
vency Act III of :y07 is entitled to apply for instruc¬ 
tions from the Court Re Tirathdas Nathu.mal 6 

S. L. R. 286 920 

--s. I I (I) (d), (e) 

-s. 15(1) 


685 

- SS. 15, 46, 47 - 

Letters Patent, cl.Civil Procedure Code {Act V 
of 1908), 8. lOP (c) —Insolvency, application for— 
Dismissal of application —Appeal to High Coiirt-- 
Diemissal under Order XLI, rule ll of Civil Proce¬ 
dure Code, 190H—Debts and assets exceeding ten 
thousand rupees -Sulxtantial question oj laiv—Pit 
case for appeal to Privy Council-Privy Council 
appeal. 

A petition was presented to a District Judge under 
the Provincial Insolvency Act praying that the appli- 
cant be adjudged an insolvent, but the petition was 
dismissed. The petitioner appealed to the High 
Court, bub his appeal was dismissed under Order 
XLI.rulo 11 of the (;ivil Procedure Code He then 
applied for leave to appeal to His Majesty in (.'ouncil 
The assets and the debts exceeded ten thousand 
rupees, and the question was whether having regard 
to the provisions of section 15 of the Act the District 
Judge was competent to dismiss the petition; 

Held, that the question was a substantial question of 
law, and that the case came within section 109 (c) 
of the Civil Procedure Code and, therefore, ought to 
be certified as a fit case for appeal to the Privy 
Council. CUATRAPAT DuGAR V. KhaBAJ SiXOH 17 r 
W. N. 752; 17 C. L. J. 547; 40 0. 685 ’ 


--SS. 24, 33. 3Q no. 

(2) (C), 45 { 2 .)~ Creditor not proving claim— 
Proved clai7n not to be excluded from equal division 
of assets. 

A creditor of an insolvent debtor held two decrees 

but in the insolvency proceedings he proved one 
only decree, reserving the other for settlement 
after the discharge of the debtor. The Court re 
cognising the inequity of the tactics, exclndod the' 
decree that had been proved, from the benefits of thp 
conditions imposed on the discharge of the 
under section 44 (2) (c) of the Insolvency Act 


Held, that in view of the provision for equal division 
of assets contained in sections 39 of the Insolvency 
Act, the order of exclusion was incompetent. 

Under the Provincial Insolvency Act, it is appa- 
lontly open to any creditor to deprive an insolvent 
debtor of the remedies intended to be provided for 
liini by the Act by the simple expedient of refraining 
from proving the claim and of thus excluding it from 
the schedule framed by the Court. Dhanji G. Desh 
manaya i'. 11. A. Taylor, 6 S. L. R. 163 


-—-——., 43 —Bad faith, act of, 

committed by debtor -Imprisonment—Criminal case 
— Charge—Opportunity to answer charge to be given. 
So far as an order under section 43 of the Provin¬ 
cial Insolvency Act results in a sentence of imprison¬ 
ment, the case must be treated as a criminal case. 

In all criminal cases, it is necessary that there 
should be a charge, a finding, and a conviction, os a 
foundation for the sentence ; and if in any of these 
three points a substantial defect should appear, it 
w’ould be a ground for reversing the proceeding. An 
opportunity should be given to the alleged delinquent 
of answering the charge against him after it has 
been distinctly stated. Amiruddi Karikar v. Jadab 
Karikar 920 

- 


---gg^ 40^ 47 

Provincial Small Cause Courts Act 
(IX of 1887), s. 23, Sch. II, Art.3l- 

Small Cause 6uit—Suit Jor damages for withholding 
posses-don—Return oJ plaint - Civil Procedure Code 
(Act V of 1908), 0. VIl, r. 10. 

A suit for damages on the allegation that the plaint¬ 
iff got a decree for redemption bat for a year after 
he deposited the amount duo in Court he was not put 
in possession of the property, is not cognizable by a 
Small Cause Court uuder Article 31, Scuodule U of 
the Provincial Small Cause Courts Act. * 

When a Small Cause Court finds that a suit is not 
cognizable by it, it should not dismiss the suit but 

should return the plaint for presentation to the proper 
Couit. ^ ^ 

Section 23 of the Act only sets out a special case 

and does not debar a Small Canse Court fromretum- 
ing a plaint when the suit is not cognizable by it. 
Shbo Bodh V. Sdbjin, 11 A. L. J, 238 427 


$%on. 


■ S# 2^ —Limitation—Itevi- 

The question of limitation is a proper ground for 
reviaion under section 25 of th« Provincial Small 

L^ru a““!!V^95 B.DK. WBnus. 


-s. 


—Revision - Small 


Cause Court judgment-Finding of fact. 

A suit was based on a document which was 
neither a pro-note nor an acknowledgment of debt 
It was merely a receipt. ^ 

Diaintiff atateraent of Iho 

plaintiff that the receipt was for money advanced 

as a loan. U appeared that the parties were at 

one time partners m business and it was impossible 
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Provincial Small Cause Courts Act 

—conctU. 

to make out whether the money was or was not 
really paid in the course of some transaction arising 
out of the firm’s business: 

Held, that the case was a fit one for interference 
on revision and that the suit must be dismissed. 
Fazal Hussain v. Mrs. Holmes, 133 P. L. K. 1913; 
139 P. \V. K. 1913 943 

--;--Sch. II. Art. 8- Jaris- 

—Sxiithy landlord jor rent at enhanced rate 
after twticefor vacating. 

Plaintiff served defendant with a notice to vacate 
his house occupied by the latter as a tenant, by a 
certain date, and warned him that on his failure 
to vacate lie would bo charged rent at an enhanced 
rate; the defendant did not vacate, and the plaintiff 
sued for rent at the enhanced rate and the cjiiestion 
was whether the suit was cognizable by a Court of 
Small Causes: 

Held, that the suit was one for the ‘recovery of 
house*rent' and nothing else, and was cognizable 
by the Small Cause Court. Bindeshri Prasad v. 
ViSHWANATHDAS, 9 N. L. It. 72 858 

-art. 13 628 

-art. 31 427 

--- art. 35 (g") — Contract 

of betrothal—Promise of marriage — Breach — Jurisdic- 
tion. 

Plaintiff, the father of a Muhammadan girl, entered 
into an agreement with the defendant by which the 
minor son of the latter was to marry plaintiff's 
daughter. The defendant broke the contract and the 
plaintiff sued for compensation for loss of provisions, 
etc.: 

Held, that the suit was not cognizable by a Small 
Cause Court as it falls within the exemption of 
Article 35 {g) of the Provincial Small Cause Courts 
Act. Mohideen Kutti r. Parker, 13 M. L. T. 497; 
(1913) M. W. N. 637 700 

Public Gambling Act (III of 1867), 

SS. 3, 4, 5, 10 — Criminal Procedure Code 

(/let V of 18981, s. 239 -Keeping a common gaming 
house, and playing therein—Di^erent offences com. 
mitted in the same transaction Joint trial valid — 
PrcsumpffoM of credible information—Police report 
credible information^Police nut chalaning some 
persons found in the house and producing them as 
xoitnesses—Section 10 inapplicable—Fine primarily 
to be the punishment—OJfence under section 3 more 
serious than offence under section 4. 

Under the Public Gambling Act III of 1867 the 
offences of the keeper of a common gaining house 
aud players therein arise out of facts so inseparably 
connected together as to form a sintrle transaction, 
and, therefore, the house-keeper who commits one 
offence in that transaction, and his ouscomer, who 
commits another (the house-keeper being iu substance 
an abettor of the gambling) are clearly within the 
purview of section 239 of the Criminal Procedure 
Code, 1898, for joiut trial as persons accused of 
different offences committed in the same transa-tiou. 

Where a warrant issued under section 5 of the 
Gambling Act, is duly signed and shows upon the 
face of it that it was issued on credible information 


Public Gambling Act —conoid. 

it must be presumed that the Magistrate signing the 
warrant had s.-ch information. 

A police report xa prima fade cro<lible information. 

If the prosecution choose to proceed only against 
some of the persons foutul gaming or present in a 
common gaming house, that does not prevent the 
officer conducting the prosecution from calling as 
witnesses persons who are not proceeded against. 
Section 10 has no application to such persons. It 
applies to persons converted by the Magistrate into 
witnesses out of the persons brouglit before him for 
trial. 

The wording of sections 3 and 4, whore, contrary 
to the usual rule, the punishment of fine precedes tlio 
alternative of imprisonment, suggests that the Legis¬ 
lature intemied that primarily fine Khould be used as 
the mode of punishment, and imiirisonment award¬ 
ed in aggravated cases only. 

An offence under section 3 is more serious than one 
under section 4. Sheikh Moti t*. Emperor, 9 N. L. 
K. 68; 14 Cr. L. J. 293 949 

-SS. 4, 5, lO 949 

Public place 167 


-service—Source of payment and place 

immaterial 765 

Punjab Courts Act (XVIII of 1884), 
s. VO(a) 237 

-S. 70 ( I ) (a) —Revision 

—Civil case.s—Material irregularity - Question of law 
wrongly decided by lower Court. 


Whore it was urged on revision that the lower 
Court had erred in law in relying upon an inappli¬ 
cable ruling of the Chief Court; 

Held, that revision must bo rejected as the questiou 
of law involved was not an oasv one. Honda Ram 
V. Chibbar Mal, 132 P. L. K. 1913 847 

Punjab Land Alienation Act (Xlll 
of 1900) 239 

--- S. 16(1) 856 

Punjab Land Revenue Act (XVII of 

1887), S. 37 (a) —Correction of entry in 
annual record—Occurrence of fact need not be sub¬ 
sequent to the entry—Revenue Officer taking cogni¬ 
zance of error by new mutation—Not revieunng or 
reversing the previous order directing the entry. 

An erroneous entry in the annual record may under 
section 37 (a) of the Land Revenue Act be varied m 
accordance with facta proved to have occurred. 

It is not necessary for the purposes of the section 
that the fact should have occurred since the date of 
the entry which it is sought to vary. 

In taking cognizance of errors caused by mistaken 
or fraudulent action on the part of a patioari or 
kanungo when discovered and dealing with them Dy 
the method of a new mutation entry a Revenue 
Officer iu not reviewing or revising any order of a 
nrodeceeaor or other Revenue Officer. Taja v. Kauam 
Am 4 P. W. R. 1913 Rev.; 4 P. Li. 1913 Rev.; iOl P. 
L. R.1«13 302 
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Punjab IVIunicipal Aci (XX of 1891), 

S. 92 — Punjab Municipal Act (III of 1911), ss. 
189, 193—'I’hara new or old—Power of Committee to 
remove—Compensation—Repairs of thara. 

If no reply to a notice given to a Municipality 
under section 92 of Act XX of 1891, (sections 189 and 
193 of Act HI of 1911) for erecting, re-erecting or re* 
pairing a house is given within six weeks from the 
date of its service such silence amounts to an auto¬ 
matic sanction of the Municipality. Such sanction 
cannot be withdrawn afterwards. 

A Municipal Committee is competent to remove a 
thara whether old or new, but in the former case it is 
necessary to give compensation before removal. 

The mere substitution of new’ bricks for old ones in 
a platform on the ground does not constitute any 
thing more than repairs to such platform. Gopal 
Das V. Municipal Committee, Lahore, 52 P. \V. K. 
1913; 122 P. L. K. 1913 781 

Punjab municipal Act (Ill Of 1911), 

ss. 189, 193 781 

Punjab Pre-emption Act (II of 

1903), ss. 11, 12, Pre-emption —Rival 

prC’Cmptors—One belonging to same tribe and other 
being member of agricultural tribe—All Ktorns form 
one tribe — Share oj shamilat part of khewat after 
partition. 

The more fact that a pre-emptor is a member of an 
agricultural tribe gives him no preferential right of 
pre-emption as against a person who fulfils the re¬ 
quirements of the proviso to section 11 of the Pre¬ 
emption Act. 

All Aroras form one tribe although they may 
belong to its different sub-divisions. 

After partition, the portion of shamilat separately 
allotted to a proprietor becomes part and parcel of 
his khewat holding and can, therefore, be taken into 
consideration for determining the respective rights of 
the rival pre-emptors with reference to section 14 of 
the said Act. Dil y- Devi Das, 35 P. \V. K. 
1913; 77 P, L. R. 1913 84 

-SS. 12, 14 84 

—--:-s. 13 cls. (1) and 

(5 )—Rival pre-emptors—One having common entr¬ 
ance and the other co-sharer. 


A oo-sharer in a part of the property sold has a 
superior right of pre-emption, under section 13, clause 
first, of the Punjab Pre-emption Act, II of 19j5, to the 
vendee whose claim can only fall under clause fifthly 
of that section. Ram Bheja Mal u.Mdbammad Amin 
60 P. VV. R. 1913; 119 P. L. R. 1913 784 

-S, 29 239 


of 1887), 

* .jf 7 * by tenant-at-ioill 

against the landlord of his landlord—l^o relationshio 
oj tenancy between the parties. ^ 


Defendant was the owner of land held under hi 
by N. as an occupancy tenant. Plaintiff held the lei 
under 27. as a tenant-at-will. Plaintiff sued defen 
ant for recovery of possession of the land on tl 
allegation that withm six months before the instit 

tion of the suit he was dispossessed by the defen 


Punjab Tenancy Act — contd. 

Held, that the suit was not one between landlord 
and tenant, and, therefore, sections 50 and 51 of the 
Tenancy Act did not apply. Kbsab Singh v. Manoal 
Singh, 102 P. \V. R. 1913; 198 P. L. R. 1913; 84 P. R. 
1913. 346 

-S. 51 346 

- ' —- ss. 33, 59— Occupancy 

tenant—Transfer of holding by gift to adopted son— 
Landlord not suing to set aside within limitation 
period—Gift ceasing to be voidable—Limitation to 
run from date of gift—Effect of heirs on nature of 
occupancy tenancy'-Transfer of occupancy tenancy 
not avoided, effect of. 

Where the adopted son of an occupancy tenant 
derives his title from a gift-transfer under section 
63 of the Tenancy Act, and not from inheritance 
under section 59 and the landlord does not bring a 
suit within the period of limitation to set the transfer 
aside, the gift transaction will cease to bo voidable. 

The landlord of an occupancy tenant can during the 
donors life-time sue to oust the donee, and liinicacioii, 
therefore, runs against him from the date of the gift 
transaction and not from the date of the donor’s 
death. 

The nature and statuts of the property held by an 
occupancy tenant is not affected by his having or not 
having statutory heirs. 

When an occupancy tenant has, within his power of 
alienation, once made a transfer, which is not void- 
able at the suit of any reversioner, and has by reason 
of liinitaiion ceased to be voidable at the suit of his 
landlord, the alienee will step into his shoes with all 
the rights and liabilities of the tenancy. Ruhela u. 
Dula, 5 P. W. U. 1913 Rev.; 5 P. R. lyia Rev.; 2iXl P. 

L. R. 1913. 344 

-S. 59 344 

---- S. 59— Xazdiki bhai etc., 

in wajib-ul-arz of Mouza Bhawan, Tehsil Sirsa, 
District Hissar, interpretation of. 

Nazdiki bhai in the loajib-ul-arz of Mouza 
Bhawan, Tahsil Sirsa, District Hissar, taken in 
connection with succession to the rights of occupanoy, 
should bo taken to include only descendants of the 
ffrst occupier of the land. 

The passage in the wajib-ul-arz that‘Vo khud zemin 
chhorjawe uska nazdtki bhai bashart khawahtsh musta- 
haq kasht zemin ka hoga,” Gf he abandons possession of 
the land of his own accord, his nazdiki bhai will bo 
entitled to possession if he so desires^ does not 
touch the matter of inheritance of occupanoy rights 
at all. 

When it is sought to bring in agreements under 
section 111, Punjab Tenancy Act, to override section 
59, the language of those agreements moat be clear 
and the intention unmistakeable. Sahib Uitta v 
Khanoa, 39 P. W. R. 1913; 70 P. L. R. 19l3 ;243 

’ S. 59 ( 1) (a) — Succes- 

sion—Occupancy rights — Formally adopted son 
under Hindu Law—Male lineal descendant—Ap¬ 
pointed heir—Interpretation of statutes. 

A formally adopted son under Hindu Law is a ‘male 
lineal descendant,’ of his adoptive father within the 
meaning of section 69 \1^ (C) of the Punjab Tenancy 
Act, XVI of 1887, and he is entitled to succeed to the 
occupancy holding of the latter. 
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Punjab Tenancy Act— conoid. 

A customary adoption or an appointment of au Leir 
does not fall within this section. 

Per Johnstone and Chevis, JJ .—The detinition of 
words in an Act sl ouhl never be stretched so as to 
cover other words. Duni Chand v. ilusammat 
Padman, 30 P. W. R. 1913; 2 P. K. 1913; 71 P. li- R. 
1913 40 F. B. 

Question relatiujj to execution —Dispute between 
co-defendants 448 


of Law —Sale or exchantre 


301 


Railways Act (IX of 1890), ss. 55, 72 

— C'ontmrf .-tcM LY o/ 1872 ), .ts. 73, 1(31 — Dt'fenn'on 
of consignment hg li/iilwny Company—lUegal deten¬ 
tion— Tort—Liability of Railway Company for 
damages —Bailce and bailor. 

An ordinary bailee would Jiot be entitled to detain 
the goods bailed for recover^' of moni*y due to him 
from the bailor on some other account but a Railway 
Administration lias by section the power to detain 
the goods. Where this power is exercised illegally or 
wrongfully the Railway Company is liable for the 
illegal or wrongful detention and it cannot claim 
exemption from liability any more than any other 
person who wrongfully detains another man’s goods. 

Section 73 of the Contract Act relates to breaches 
of contract and not to torts. Kast Indian Rv. Co. v. 
Sheoratan Das Motilai-, 11 A. L. J. 33.5 3 70 

-s. 72 242,370 

-ss. 77, 140 673 

Railway Company— Passenger projecting 
arm out of window—Injury by contact with open 
door of another carriage—Notice of caution 


- ■ ' Loss of portion o/ consign¬ 

ment o/ghee —Theft by unknown person—Matter put 
tn hands of Police—Theft not by Railway servant— 
Discharge o/onus by Railway Company —Liability of 
Railtoay Company— Contract Act (IX. of ss. 

151, 152—Railivays Act (IX of I8;i(>^, s. 72. 

The plaintiff consigned 491 tins of yhee through 
the defendant Railway Company. Ou: of the con- 

aigument, 83 tins were lost owing to their theft by 

Bome person other than the Railway servants. The 
plaintiff contracted under section 72 of the Railways 
Act and took the benelit of reduced freight: 

Held, that the Railway Company discharged any 
onus which lay upon them, and were not liable for the 
loss of the 83 tins of ghee. Lal Chand Sew Karan r. 
East India Ky. Co., 17 C. W. N. 635 note 


■ —. - Claim in respect of damaged 

goods— Service—Railioay administered by Company 
—Service of claim upon Divisional Traffic Manager 
instead of upon Agent, if sufficient—liailiocys Act 
(IX of 1890;, ss. 77, 140. 

A claim under section 77 of the Raihvaj’fi Act, 
in respect of goods, which aro delivered in a damaged 
condition, must bo served, under section 140 of 
the A 2 t, in the case of a Railway administered by a 
Company, on the Agent; the service of a notice 
upon the Divisional Trallic Manager is not sulUciont 
and legal. E. I. Ry. Co, v. Maoiic Lal, 18 C. 

1475 17 C. W. N. 1134 


Ralyat, meaning of 

Rape— .Accused charged of rape—Acquitted — 
Cannot be convicted of adultery without complaint 
by the husband 716 

Rat^eable distribution. Sec Civil Pro- 

CBDORE Code, 1903, s, 73. 

Receiver— Insolvency—Right to apply for in¬ 
structions 920 


Selection—Judicial discrc/to/i.— 


ference by Appellate Court—Party to suit 
• IPpointed Receiver unless in special case- 
beyond jurisdiction, not fatal objection 
guarantee that he will be subfect to control 
Residence at great distance Jrom property, 
disqualification — Circumstance to be 
ed. 


Aon-inter- 
not to be 
—Residence 
— Adequate 
of Court— 
%f absolute 
consider- 


The selection and appointment of a particular per- 
son as Receiver is a matter of judicial discretion to 
be determined by the Court according to the circum- 
stances of the case, and the exorcise of this like other 
matters of judicial discretion, will rarely be interfered 
with by an Appellate tribunal. 

Hut one of the parties to a cause shall not be ap¬ 
pointed Receiver without tho consent of the other 
party unless a very special case is made. 

Residency beyond jurisdiction is not by itself a 
fat.al objection, but where a non-residence is ap¬ 
pointed Receiver, tiiero must bo adequate guarantee 
that lie will bo subject to tho effective control of 
tho Court. 

The fact that tho Receiver chosen resides at a 
groat distance from tho property which is to be 
subjected to his management and control, while not 
regarded as an absolute disqualification for the ottice, 
is an important ciroumstance to be taken into con¬ 
sideration. Kali KU.MARI u. Bachman Sinoh i7C 
W. N. 974 


R0Clt3lS in C1G0CIS —in evidence 
against third person. 

Recitals in a deed are not relevant evidence against 
a person who is in no way concerned with tho deed. 
But as regards tho parties to tho deed, it is reasonable 
to presume that they allowed the recitals to be embo¬ 
died in the deed without objection. Maiiiditta Mal 
V. Mrs. Nicholson, 133 P. \V. R. 1913; 224 P L H 
1913 770 

Reformatory Schools Act (VIII of 

I897)-C riminal Procedure Code ( Act V of 1898), 
s. 399 —Detention in Rejonnatory School—Period to 
he definite. 

A., a lad of thirteen years, was convicted of theft. 
Tho Magistrate imposed upon him rigorous im¬ 
prisonment for two months but directed that, instead 
of suffering tho imprisonment, A. should be detained in 
a Reformatory School for five years “or until ho attains 
tho age of eighteen yeai-s” s 

Held, that the words “or until ho attains the ago of 
eighteen years,’’ should bo deleted from the Magis- 
trato’s order as tho period of detention should bo au 
exact or dehnite period. Emperor v. Rama Sddama 
I^Iahar, 15 Bou. L. R. 300; 14 Cr. L. J> 266 512 
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RCgfiStration—Agreement relinquishing cer¬ 
tain portion of principal and interest due on a 
mortgage 449 

--Compromise in Court 55 I 


~ of lakheraj and long possession 

without payment of rent 548 

-Transfer of right to redeem 818 


" “■ -- "■Deed ofsale—Non'payment of pur- 

chaee-money — When deed inoperative^Question of 
intention—Transfer of Property Act flF of 1882; 
s. 54. ’ 

A deed of sale which is intended to be operative 
upon registration, does not become inoperative by 
reason merely of non-payment of the purchase- 
money, where payment is not made a condition pre¬ 
cedent. But if the parties intend that no title 
ahall pass till the consideration money is paid and 
the deed delivered, the law would give effect to such 
transaction. 

The mere registration of a deed of transfer is not 
in itself sutRcient to convey title, but the Court has 
to see what was the intention of the vendor, if no 
consideration passed. Intention may be presumed 
from circumstances. Seramot Ali u. Samad Ali 


Keg-istration Act (III of 1877), s. 17 

551 

-S, 48 2 

Registration Act (XVI of I90a)-Decd 

of exchange, not registered, effect of—Title defective— 
Possession recoverable—Defendant entitled to refund 
oj benefit. 

Where the title of a person in possession of im- 
moveable property is defective for want of reoisira- 
tion of the deed creating that title, he must be 
regarded as a trespasser. 

By an unregistered deed A. exchanged a house 
worth more than Rs. 100 with B. for a vacant site 
and Rs. 219 in cash. A. received the money and 
took possession of the site and gave B. the posses- 
Sion of the house. Subsequently, A. sued B. to re- 
cover the house: 

Held, that B*a title was defective, and that A. was 
entitled to a decree for possession but must return the 

vacant site and the sum of Rs. 219 received from B 

Uttam Singh v. Basanta, 203 P. L. R. 1913 . 155 p tv' 
R. 1913 .loor. w. 


Partition—Lists of proper¬ 
ties allotted to each co-sharer, signed by other co- 
sharers—Registration compulsory. 

On the last day of partition, effected between the 
co sharera of the joint family properties of con¬ 
siderable value, lists of the properties allotted to 
each co-sharer were prepared, and each co-sharer was 
given the list of his share of the properties, purport- 
ing to have been signed by the other co-sharers: 

Held, that these lists or chifhus formed the actual 
deed of partition and, therefore, its registration was 
necessary. Uttam Chand v. Ghanisham Das 188 P 
L. &. 1913; 127 P. W. R. 1913 ’ 

~ ^7—Agreement relin¬ 

quishing certain portion of principal and interest on 
a mortgage—Receipt—Compulsory registration. 

An agreement, by which a mortgagee relinquishes 
fr part of the principal and all interest present and 


Reg-isti-atlon Act-(i» 08 )— conoid. 

futuie in consideration of certain services rendered 
by the mortgagor, is compulsorily registrable. 

Such an agreement cannot be regarded as an ac¬ 
knowledgment of payment within the meaning of the 
exception contained in section 17 (2) clause 11 of the 
Registration Act. Gobardhan Sahi v. Jaduxath Rai 
11 A. L. J. 253; 35 A. 202 449’ 


“ -S« 50 —Registered and 

unregistered document—Priority—Auction purchase 
under the registered document does not extinguish the 
rights under the prior unregistered document. 

Certain property was subject to two mortgages, one 
by an unregistered deed and the other by a subse¬ 
quent registered deed. 

In execution of a decree obtained on tlio subsequent 
registered mortgage the right, title aud interest of the 
mortgagor was purchased at an auction sale: 

Held, that the earlier unregistered mortgage was 
not extinguished by such purchase. 'J'he debt secured 
under the unregistered mortgage was recoverablo 
from the surplus money, if any, loft after satisfying 
the registered mortgage. 

Section 50 of the Registered Act does not moan 
that tlie unregistered mortgage is invalidated or the 
rights of the mortgagee thereunder are extinguished. 
Dhanpat Singh r. Budh Singh, llA. L. J. 291; 35 
A. 271 


Regulation (XIX of 1793), ss. 24, 29 

548 

Regulation (XXV of 1802) 732 

Regulation (VII of \aZ2)-Semement of 

fair rent not authorised—Settlement Officer to record 
existing rent—Jamabandi, signed by defendant, whe¬ 
ther amounts to assent to enhanced rent. 

Regulation \ II of 1822 does not authorize the 
settlement of fair rent. All that the Settlement Officer 
is entitled to do is to record the existing rent. 

Asaresnlt of Settlement proceedings, the defend- 
ants rent was enhanced. He never admitted the 
enhanced rent, but signed the jamabandii 

that the mere fact that ho signed the jama- 

bandi IS not sufficient to warrant the inference that he 
did assent to the enhancement, and that he cannot, 
ere c^o, be made liable for the recorded rental. 

^ROylokya Nath Si.vgua, 

1 # V* iY* 865 


Regulation (XI of 1825), s. 4 924 

Regulation (XXIX of 1902), s. 9 667 

D® ®'’‘10Wment—Mother SDCceed. 

endoiv-ment-Temple built by 

witliout husband’s an- 
tual benear " eudowment-^jr|. 

Religious Institution. See hm. 

^Lease by holder of land to 
of^p^roperty^*^^^ -Death of lessor -Suit for recovery 


avainaf-ft.,. .. Hohunt of — Sait 

himself for ejectment by mohunt alleging 

dsoreed Right of moAwnf—Suit to be 

240 
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property 


Power of tnohunt to alienate 

219 

Shehaitship —Balia vacharya 


129 


Gossain temple—Whether debuttcr property 
Remand —Additional evidence after remand 

Rent, arrears of, purchased by Pleader 

-suit 

" -—• Parties 

Repudiation in pai^ 596 

Rescission of contract 596 

Judicata- mee Civir> Prockddre Code, 
1882, 8. 13. 

-. See Civil Procedure Code, 


1908, 8. 11. 

— - — --Decree to be vacated for fraud — 

What constitutes fraud on Court —Discretion of 

Court 579 


Mortgage —Suit for redemption. 


Plaintiff mortgaged the suit properties to defend¬ 
ant and executed a subsequent mortgage to another 
who obtained a decree for redemption but did not 
execute the same and to which both tlic plaintiff 
and defendant wore parties. The plaintiff paid the 
decree amount and brought the present s^uit for 
redemption: 

Held, that it was res judicata by reason of 
the previous suit. Veerappodayan r. AIuthu Karuppa 
Thevan, (1913; M. W. N. 100; 24 .M L. J. 534; 13 .M. 
L. T 463 589 


Court of competent jurisdiction. 


A. decision of an Assistant Collector of iho second 
class cannot operate ns res judicata in a subsequent 
suit not cognizable by him, oven though the plaintiff 
had let off a portion of iiis claim in the first suit in 
order to bring his case within the jurisdiction of the 
Assistant Collector, second class. Kam Govind n. Ski 
Thakdrji Maharaj, 1 1 a. L, J. 231 I 26 

Restitution 439 

-of conjugal rights — 

Strained relations bettoeen husband and wife — Appre- 
hension of breach of peace—Decree not to be i)a'<sed. 

It is very incorrect for a Court in India to pass a 
decree for the custody of a woman’s person when the 
relations between the parties are of such a condition 
that it is obvious that a broach of the peach is likely 
to occur. Musammat Karm Jan' v. Abdul Jaubar, 1G6 
P. L. R. 1913; 121 P. W. R. 1913 475 

Restoration to possession 172 

Re»trial— Defective charge 30S 

Revenue sale— Avoidance oj incumbrances — 

Voidable at purchaser's option—Sotice to avoid in¬ 
cumbrance, whether purchaser bound to give—Point 
oj time when incumbrance to be considered avoided — 
Revenue Sale Law (Act XI of 18c.y;, s. 29 - “Any 
person”, meaning oJ -Holder of incumbrance, posses¬ 
sion of, when to be deemed torongjul—Damages jor 
use and occupation, to be calculated on what basis — 
I'ilesne profits,” meaning of —Civil Procedure Code 
{Act V oJ 1908}, «. 2, subs. (12). 


Revenue sale —conoid. 


A revouiio sale does not ipso to avoid incum. 
brances and undor-tenures, but merely renders them 
voidable at rho option of the purcliaser. 

It is not necessary for the purpose of avoiding- an 
under-tenure, that the purchaser should give notice 
before bringing his suit: the option may be exercised 
by the institution of a mit within tlie time allowed 
by law. 

Where such a suit has been instituted, the tenure 
must bo regarded as annulled, from the date of the 
commencement of the suit, and for the period antece- 
dent to such a suit the possession of tho under-tonuro- 
holder is not wrongful and the purchaser is not en- 
titled to claim by way of damages for use and occu. 
pation any sum in excess of what actually represents 
the rent payable by the tonuro-holder of the first 
degree. 

Tho words “ any person ” in section 29 of the Re- 
venue Sale Law, 1859. who refuse to vacate and 
be removed by tho Collector, refer to the former pro¬ 
prietors or persons claiming proprietary right through 
them, and do not refer to under-tomiro-holdors, aad 
the purchaser must bring a suit to remove a tenure- 
holder if he refuses to vacace. 

Where the purchaser gave notice to a mokraridar 
indicating his option to avoid the moirarj and called 
upon the mokraridar to give up possession, within a 
certain time, tho possession of tho mokraridar nob 
being wrongful before that date, tho purchaser is not 
entitled to mesne prolits, for tho period prior to that 
date, and is entitled only to damages for use and 
occupation, on tlie basis of tlio mokrari rent. 

“Mesne prolits’’ mean those prolits, which the 
person in wrongful possession of such property, ac¬ 
tually receives or might with ordii;ary diligence 
receive, and not what tho plaintiff has lost. Darsan 
Sixcii i’. UiJAWA.vi Koer, 17 C. W. N. 984 974 

Revenue Sale Law Act (XI of 1859). 
s. 29 974 

-s. 33 575 

' ' S- 37 —- '‘Settlement,” 

meaning of. 

For tho purposes of section 37 of tho Revenue Sale 
Act, 1859, the word “settlement” in tliat section must 
bo taken to mean the permanent settlement of the 
estate concerned and not the year 1793 in which the 
greater portion of Bengal was permanently settled. 
Hamed Ali Sadauah r. Atlas Ali 


Review. See Civil Procedure Code, 1908 
0. XLVII. 


Order summarily rejecting application 


for revision 

-Revenue Officer taking oognizanoe of 

error by now mutation—Not reviewing or revers¬ 
ing the previous order directing tho entry 302 

— - Contract if legally valid must be enforced 

—Court not to dictate terms to parties —Contract Act 
(IX of imv, 51 to 64. 

A suit for work done for defendant was dis¬ 
missed on the ground that owing to bad workman¬ 
ship tho work bad proved ineffectual. On appeal, 
this finding was reversed but tho decree was con¬ 
firmed OQ the ground that the terms of the contract 
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Review— conoid. 


Revision —conoid. 


being vague, plaintiff was not entitled to relief 
though he had carried out the terms of the contract 
as it stood and that the plaintiff did his part of the 
work ahead of the work which was to be done by 
defendant along with it. Plaintiff asked for a review 
on the grounds, inter alia, that the decision was 
based on a case not set up in the pleadings and 
not even raised or argued in appeal, that on the 
contract, as it stood, plaintiff would not have been 
justified in delaying his part of the work and that 
the contract, as it stood, being valid in law, the 
Court was bound to enforce it: 

Held, reversing the order dismissing the appeal, 
that the decision in appeal proceeded on grounds not 
raised at the trial; that the Courts should nob 
dictate to the parties what the terms of their contract, 
ought to have been but if it was a valid contract 
should enforce it; that the contract did not 
consist of reciprocal promises to which sections 51 to 
54 of the Contract Act would apply, that time being 
of the essence of the contract, the plaintiff could 
not delay the work and the work being for a lumj) sum, 
plaintiff could not claim quantum yneruit. I’bter 
Vertannes V. Mdtiah Chetty, 6 Buu. L. T. 53 48 

■ nof lobe granted without notice to the 
opposite party. 

An application for review cannot be accepted with- 
out notice to the opposite party. Taj McHammad 
r. Kanshi Mal, 13 P. W. R. 1913; 237 P. L. R. 1913 

864 

Revision (Civil). 5ee Civil Procedpre Code, 
1908, B. 115; Provincial Insolvency Act. 

I- Jurisdiction—Appellate Court deciding 

that Court of first instance had jurisdiction—Punjab 
Courts Act (Xr//f o/1884', s. 70 i,a) —Civil Proce^ 
dure Code (Act V of 1908), s. 115. 

In an appeal before a District Judge, from an 
order of a ilunsif of the first class who directed the 
filing of an award and passed a decre*} in accordance 
therewith, an objection was taken that the case was 
beyond the pecuniary jurisdiction of the Munsif. The 
District Judge dismissed the appeal, holding inter 
alia that the Munsif had jurisdiction: 

Held, that the appellate judgment, though it errone¬ 
ously decided that the Court of first instance had 
jurisdiction to hear the suit, was not open to revision 
by the Chief Court. Hazcra Singh v. Ilam Din, 204 
P. L. R. 1913 237 

' — Jurisdiction of Small Cause Cowr#— 

Suit instituted during the absence of a Mun.sif who 
had Small Cause Court jurisdiction and tried by his 
successor who had no such power—^Appeal. 

A ilunsif, having Small Cause Court powers, ob¬ 
tained privilege leave and left his District on 10th of 
April 1912. His successor, who had no such power, 
joined the District on I8th April. On the 15th of April 
a suit to recover Rs. 50 was instituted which w.as sub¬ 
sequently tried by the Munsif who had no Small Cause 
Court jnrisdiotion: 

H‘’ld, that the suit was not tried as a Small Cause 
Court suit and hence an appeal lay to the District 
Judge. Tirbhovan v. Sham Sundar, U A. L- J. .360 

362 

, — ■ I ■ ■ . ■.! mm Lower Court not inquiring into the 
qiiestion of limitation. 

Where a lower Court has made no inquiry into the 


question of limitation but has held rather that it 
had no jurisdiction to go into the question, the 
High Court will entertain an application for revi¬ 
sion. Habibdllah V. Karanjh, 9 N. L. R. 35 425 

-- Where another remedy available. 

Where there is another remedy open to an ap¬ 
plicant but of which he did not choose to avail him¬ 
self, the High Court will not entertain an application 
for revision. Setmal Nihalchand v. Pdrsoaial, 6 S. 

L. R. 166 450 

--- Misapprehension of nature of the claim 

and pleading.^. 

The Chief Court will revise the orders of the lower 
Courts where they have miaapprohentled the nature 
of the claim, aud the pleadings of the parties, aud 
have wrongly dismissed the suit as barred by time. 
SoHAN Singh r. Lakhumal, 96 P. W. K. 1913; i35 P. 
L It. 1913 5 

-(Crimina.1). Cri-winal Proce¬ 
dure Code, s. 439. 

--• See Jurisdiction 197 

--Order of acquittal 177 


' '■” “ - Concurrent finding-of two 

Courts - Insufficient evidencc—Criminal Procedure 
Code fAcl V of 1898^, s. 439— Evidence-Statement 
of witness. 

Though it is very unusual to (nterforo on revision 
on facts, but where the evidence is found insufficient, 
a conviction should not be allowed to stand. 

A conviction should be baaed not upon what the 
Courts consider the witnesses ought to have said but 
upon what they actually do say; and if by reason of a 
witness having been won over, the evidence against 

the accused becomes too weak to justify a conviction 
the case for the prosecution falls to the ground, 
Lehna V. Emperor, 12 P. W. R. 1913 Cr.: 66 P. L. R. 
191.3: 14 Cr. L. J. 14S 148 

Revival -Right extinguished by virtue of decree 

o 347 

Rlg'nt to sue. See Cause of action. 

--Adjudicated insolvent not dis¬ 
charged— Suit on pro-note in his favour—Official 
Assignee not interfering—Defendant cannot object 

S8 

-Default in the conditions of money 

bond 733 

■ Person not party to contract 


,, Suit against Government for con¬ 
tribution towards assessment 68 

Suit for salary due from an incor- 
poratdd Company 


, -- 7 —Mohunt of Asthal—5wie against 

’‘c^passer for ejectment by mohnnt alleging himself 
as ma ik —of mohunt- 5 ait to be decreed. 

Ihe plaintiff alleging himself to be the malik of an 
ast a sued to eject che defendant, a trespasser, from 
a room within the asfhal. The plaintiff claimed to have 
an absolate right to turn the defendant out. It was 
tound that the plaintiff was not the proprietor of the 
as Mlf but was the mohunt or mana^jer of the gotidMH 
who was the real proprietor of the asthal: 

Ue^d, that, as mohunt of the asthal, the plaintiff 

K defendant and th.at his suit 

should be decreed. Searam Das e. Mohabir Das ^ 

240 
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Act (IX B. C. of 1880), 

S. 20 249 

Road Cess Return Admis:<iou bv' proorii^- 

tor of existouco of lakhcroJ—Eviaonco ' 543 

~ licnt nppearlntj in return — 

Recovery of higher rent if possiblo—Mistakc in 
return—Road Cess Act (IX B. C. of ISHOJ, s. '20- 
Rent due before filing of return. 

No landlord is entitled to recover any rent for any 
Und at any hiprher rate than is mentioned in the Koad 
Oess Return for such land, even if the entry as to 
rent in tbo return be a mistake, or if the rent fell 
duo before tho leturn was made. KAMesnwAEt Sinoh 
V. Mohendra Naraix Kokk 249 

Rulej service of 993 

Sa.Ie* See Patni sale; Revexue sale: VENUoii and 

PORCHASEB. 

~ 9 cancellation of—Consideration not paid or in¬ 
adequate 746 

~ Deed of sale—Non-payment of piirchaso 

money—When deed inopejative—Question of in¬ 
tention 562 

-- for arrears of wnter-coss—Conveys titlej’roe 

of incumbranco 

in favour of minot 


610 

See Civil Puoceddre 


sale-in-execution. 

Code, 1882, s. 311. 

■ -Application to sot aside sale 

on tho ground of execution-petition bein^ tinio- 
burred 377 

- 1 -Bid—Offer—Finality—Ac¬ 
ceptance-Bid, if may bo withdrawn before accept¬ 
ance 904 

.— - -Application to set aside — 

Rejection of application as time-liarrod by first 

Court— Order sot aside on appeal — Point of law_ 

Question of jurisdiction 594 

-Execution proceedinpf against 

deceased judgment-debtor-Minor sou and widow 
not brought on record—Auction sale sec aside — 
Irregularity 120 

- 1 —-Setting aside sale —Douosit 

within thirty days—Notice when to bo served — 
Decree-holder”, moaning of—Rateable <listribu- 
tion, application for—Amount speoilied in sale prd- 

olamatiou 475 


-- ■ ■ Surplus sale-proceeds taken 

out by fourth mortgagee—Suit by third mortgagee 
against fourth mortgagee for recovery of money as 
Ilia own making no claim against mortgagor —Wlie- 
oher suit maintainable 


Sanction to prosecute-concid. 

J/fW, that tho Judge was legally competent to hear 
ami decide tho appeal, as the question before him, 
when ho was moved to sanction tho prosecution, was a 
totally different question from that which would 
proseut itself wf.en tlio appeal Avould bo argued. Em¬ 
peror V . Gulaji Ahmed Ali Sahib, 15 Bom. L. R. 104: 
14 Ck. L. J. 190 I 9Q 

~ Second saiiction—Repetition 

of first sanction—Period of hmitation not to be ex¬ 
tended. 

I hero can be no second sanction for a prosecution 
and, ;uiy subsequent order purporting to be a second 
sanction must bo taken to be notliing more than a 
ie[)etition of tho first, and rlio same period of limi¬ 
tation, therefore, will apply running from the date of 
tlio Qrst sanction. Dproa I^roshad Pattak v. Lach- 
Man Bania, 14 Cr. L. J. 213/ 40 C. 584 309 

Second Appeal, See Appeal, second. 

Secretary of State for Inaia-Liability 

for breach of contract or tort comuiitted by servant 
— Libel by Madras Govorumont 


-His status in tho British 


Governmont ami also with regard to his Council 


Separate sentences 167 

Service inam land inalienable 881 

Service of notice. Sec Railway Company. 

Service of rule 993 

Set-off -A rising out of .same transaction—Agent’s 
salary duo from principal to be credited in account 
with surot}’ 901 

- ' "\Vhother Court-fee to be paid on written 

statouioiit according to value of set-off claimed 

918 

-- S(piit<ible set off—Unascertained amount — 

Distinct transactions—Credit given on faith of goods 
deposited. 

Tho equity of set off arises out of the recognition 
of tho natural justice of allowing the balance only to 
1)0 i*)covored in cases where there have boon mutual 
credits. It arises as a rule whou tho cross-demands 
are oonnectoJ by being part of tho same transaction 
or seiius of transactions. But it may arise otherwise, 
it may arise where the transactions are distinct, if the 
one party has given credit to tbo other on tho faith of 
gooils deposited by the other party with him. 
Shivandas V. Molomai, G S. L. R. 138 390 


-orexchang-e 301 

-or mortgrag-e 729 

——-- - -- Construction of deed 679 

Sanction to prosecute. See Criminal 
Procedure Code, s. 195. 

— ' — ' ■ - granted by Distri'.t Juilge — 

Conviction of accxi,sed — Appeal before same officer as 
SessioRs Judge — Practice—Power to hear appeal — 
Penal Code (Act XLir of 18G0), s. 193. 

A Judge gave sanction for the prosecution of tho 
accused oil a charge triable under section 193 of tho 
Penal Code. Tho accused was tried for that offonco 
and convicted of it. The appeal against the convic¬ 
tion came up before the same Judge in his capacity 
aa Sessions Jadgc: 


Shamilat, rights in—Alienation of khowat 

—General principle as to passing of a/wtre in 

shamilat. 

In gouoral ivhon an alienation of khewat rights is 
effected and there is nothing to show that the alienor 
had any intention of reserving tho ehamilat rights, but 
his apparent intention was to place the alienee in the 
same position as himself, tho natural conotusiou is 
tliat shamilat rights pass as well. Where tho sate is 
simply to an outsider or a money-lender, and there is 
no clause in the deedspccilically stating that shamilat 
rights have passed, tho position is, of course, quite 
different and only what is spociffcally stated iu the 
deed as having passed may save in any particular 
case, be very reasonably held to be the limit of what 
has passed. Suer v. Dullah, 186 P. L. R. 1913i 131 
P. W. R. 1913 641 
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Simple money-bond— lo sac in de¬ 
fault of any of the conditions in the bond. 
Wheroasimple money-bond provided thatthe money 
shall be ro-paid witli interest within three years, 
th 0 interest should be paid monthly, that if default 
was made in the payment of interest for six months, 
the creditor would be at liberty to realize the princi* 
pal and interest due on the bond without waitin’ for 
the expiry of the said term or after the expiry of the 
said term, whichever he thought proper: 

Held, that, as the bond in suit gave the plaintiff an 
option in express terms to wait till the expiry of the 
terra originally 6xed for re-payment, whether the 
interest for the first six fiionths was paid, or not, the 
plaintiff’s claim could not be regarded as barred by 
time because he chose to stick to the longer term. 
Dorga V. Tota Ram, 16 0. C. 45 738 

Slander. See Defamation. 

Small Cause Suit —Suit by landlord for rent 

at enhanced rate after notice for vacating 858 

--Suit for damages for breach 

of contract of marriage 700 

-Suit for damages for with¬ 
holding possession 427 

-- -Suit for participation in 

income of religious endowment 628 

Sonthal Parganahs Settlement 

Regulation (III of 1872), ss. II, 

25A —Defendant found by Settlement Authorities as 
tenant—Suit to determine lohethrr plaintiff or defend¬ 
ant is tenant, xohether ;natn/rtt«af)/e. 

In a suit for declaration of title to immoveable pro¬ 
perty, for correction of an entry in a Record of Rights 
prepared under tho Sonthal Perganahs Settlement 
Regulation, 1872, and for consequential reliefs, the 
plaint alleged that the disputed land constitutes a 
jote, and the question in controversy is, whether tho 
lirst defendant as found by the Settlement Authorities 
is the tenant in respect thereof or the plaintiff along 
with their brother, the second defendant, as assorted 
by them: 

Held, that this is a matter decided by a Settlement 
Court within the meaning of section 11 of the Regu¬ 
lation and consequently a suit does not lie in a Civil 
Court except as provided in section 25A; that tho 
rights in controversy in the present suit are nob those 
mentioned in section 25A, that is, rights of zemindars 
or other proprietors as between themselves^ and that, 
therefore, the suit was not maintainable. Dioambar 
Das V. Jatindrabala Dasi 874 

Specific performance— Agreement 9 
Specific Relief Act (I of 1877), s. 9— 

Suit for possession by tenant-at-will against the 
landlord of his land—No relationship of tonaucy 
between the parties 346 

-s. 27 (b) 9 

-- S. 39 — Cancellation of 

sale—Consideration not paid or inadequate. 

Whore plaintiff sought to set aside a sale-deed 
executed by him iu favour of the defendant on tho 
ground of fraud, undue induence aud absence of oon- 
sideration and also inadequacy of consideration but 
subsequently abandoned tdo plea of fraud aud uudao 
Bduenca: 


Specific Relief Act— conoid. 

Hel l, that the iron-payment or inadequacy of con¬ 
sideration was not sufficient to justify cancellation of 
a deed of tale. Kilaru Kotayya v. Polavarapo 
Mdllayya, 13 M. L. T. 521; (1913) fil. W. N. 637 

746 

-^-^-— ss. 39,42, proviso 

—Suit to have alienation 0 /wakf property declared 
of no effect —Conset^ueniial relief—Plaintiff not bound 
to sue for cancellation of document or decree to lohich 
plaintiff is no party—Document or decree may be 
treated as nullity—Religious institution—Power of 
Mahant to alienate property Hindu Law —Tridoia. 
Plaintiff sued for a declaration that an alienation 
by way of sale by defendant No. 1 in favour of defend¬ 
ants Nos. 2 and 3 of certain property alleged to be wakf 
was illegal, and thatthe decree for possession of tho 
said property passed in favour of defendants Nos. 2 
and 3 on the strength of the sale-deed should have do 
effect on tho property sold: 

Held, (1) that evt*n if the plaintiff could have 
brought a suit under section 39 of the Specific Relief 
Act for cancellation of tho deed of sale, ho woa not 
bound to do so; 

(2) that there was no necessity for the plaintiff to 
get tho decree complained of set aside specifically, 
when he was no j>arty to it. Ho could regard it as 
a nullity and ask foi a declaration that it should not 
affect the property. 

Tlie proviso to section 42, Specific Relief Act, 
1877, is only applicable to such relief as is appropriate 
and consequent on the right asserted. 

The powers of a Mahant of a religious institution 
in matters of alienation of endowment property are 
analogous to those of a lliudu widow. Amin Grand 
V. Sant Muri.idiiar, 18 P. R. 1913; 211 P. L. R. 1913: 
151 P. W. R. 1913 219 

— 7 ;--s. 42 (proviso)— 

Suit to have alienation of wakf property declared 
void 219 

--- SS. 54 (e), 56 (1) 

250 

Stamp Act (II of 1899), s. 36 —Document 

admitted—Admissibility whether can be questioned. 
Once a document is admitted in evidence no further 
(luestioQ can arise under section 36 of the Stamp Act 
of ls99 as to its admissibility on the ground that it 
was not duly stamped. Abid Husain v. Asouar 
Husain, 11 A. L. J. 506 445 

Stamp duty —Compromise in Court 551 

Statutes, interpretation of. See Interpretation 
OF Statutes. 

Steamer Company— Liability for negligence 
or criminal act of servant 245 

Step-in-aid of execution. See Limita¬ 
tion act, 1908. Sen. I, art. 120 410 

--- - Notice for arrest of judg¬ 
ment-debtor served—Judgment-debtor failing to appear 
— Warrant issued—No record of application—Pre¬ 
sumption — Civil Procedure Code (Act Kif oflSSi), 
s. 245R. 

Where a judgment-debtor fails to appear after a 
notice under section 245 B, Civil Procodore Code, 
1882, is served on him, and a warrant for tiis arrest is 
issued by tbe Court in the presence of the decree- 
holder's Pleader, the proceedings oonstiente anapplio** 
tiuu to take a step-in-aid of execution although there 
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Step-in-ald —conoid. 

is no record in tho proceediujjs as to any application 
or requisition by tho decree-holder for tho issue of a 
warrant. 

As tho Court cannot issue a warrant without re¬ 
quisition on tho part of the decree-holder, it mav be 
presumed under the circumstances that duo applioa. 
tion was made for the issue of a warrant. CinNArA 
Karbasapa V. Ladasaheb Babasahee. 18 Bom. L K. 
205 394 

Strldhan property-Piostituto - luhorit- 

anco 129 

Subrogation. 5ee Mortgage. 
Substitution, Sec Mortgage. 
Succession. See Custom; Hinou liAw. 

Succession Act (X of 1865), s. 50 

401 

' — ~ — S. 58 — Alterotion.'i in the 

WiU — Unaftested and uniinportauf — Probate _ 

Validity of ^y ill—Amending Act iVlI[ of 1903), 
K- 2—District Judge to grant Probate heyon l Pro- 
vincc. 

In a case of probate, it is immaterial that tho Will 
was executed Ion" before tho death of tho testator, 
or that tho circumstances under which it was written 
have chance{l before that event. 

Section 58, Act X of 186.5, applies only to alter¬ 
ations made after the execution of tijo Will. 

Where alterations macle in a Will are unattested 
and tho intention of the Will is perfectly clear even 
without them and is not affected by tliein, the Will 
admitted to Probate will be the Will as it originally 
stood without tho unattested alterations. 

The Probate Court lias nothing to do witli the 
validity of tho Will propounded before it. 

Section 2 of Act VII of 19()3 gives jurisdiction, 
under certain conditions, to a District .Judge to grant 
Probates having effect throughout British India. 
Naqindra Nath Banerjee v P. X. Banerjee, 21 P. 
R. 1913; 221 P. L. R. 1913 692 

-s. 84 267 

--S. I I I —ird? — Construc¬ 
tion—Not to be strict and technical — Rentriction on 
inheHtance — Time not mentioned for the oceurrcnce 
of uncertain event—Reference to other Wills for con¬ 
structions useless. 

A Parsec Will provided 

(0 that tho daughter of P-, the testator, when she 
attained majority and got possession of 
her portion of the legacy, was to be a 
sort of cjjo^to joint executrix with tho then 
existing executors; 

(li) that in the event of the son of tho testator 
coming and meeting the testator there with¬ 
out marrying, or if married, without any 
lineal heir, his share should revert equally 
to his surviving sisters or other heirs; 

Held, that P. having atlained majority and become 
entitled to be paid or given possession of a very sub¬ 
stantial portion of the property bequeathed to her, 
was entitled to bo co-executrix, au<l was so entitled 
without waiting for tho possession of the whole of the 
legacy. 

TIiat section 111 of tho Succession Act applied and 
the restriction sought to be placed on tho son’s in¬ 
heritance by the testator was nugatory and ought not 
to be given effect to. 


SuccessFon Act —concld. 

In construing a Will made in In<lia by a native of 
India it is unnecessary to put a very .strict or techni¬ 
cal construction on every word or phrase. What tho 
Court has to <lo is to ascertain tho true intention of 
tho testator from tlio whole clause. 

I’o construe one Will by reference to expressions of 
more or less doubtful import to be found in other Wills 
in rejjortcd cases is for tho most part an unprofitable 
exorcise. Saudvr Xowro.ti v. Putlibai, 15 Bom. h. 
K. 352 832 

-—-S. 331 267 

Succession Certificate Act (Vll of 

I889),s. 9 —Hindu widoiv—Certificate to realize 
interest onZy — Ultra vires — Securt/y. 

A District Court granted a Hindu widow a Succcs-, 
siou Certificate on coiulition that she should draw 
interest only and was not to disturb the capital sum. 

Held, that the condition was ultra rire.'?. All that 
tho Court could do was to require as a condilion pre¬ 
cedent to tho grant of the certificate that the npjili- 
cant should furnisli security under section 9 for 
rendering an account of tho debt and securities re¬ 
ceived by her and for indemnifying tho persons who 
might be entitled to tho whole or part of the assets. 

Tlio certificate when granted should include both 

principal and the interest. .Iai Dei y. Banwari Lai,, 

11 A. L. J. 2-tS; 35 A. 249 447 

Sufficient cause* See Limitation’ .\ct, s. 5. 

Suit against Government for contribution towards 

assessment 68 

- for royalty and commission —Plaintiff jointly 

(*ntitlcd with defeutlunt No. 3—Form of suit whe¬ 
ther bad 865 

- , form of—Lessee agreeing to give up land 

required by lessor—Notice by lessor to lessee to give 
up land—Suit by lessor for possession—Suit for 
specific performance, not in ejectment. 

A lease contained a stipulation to the effect that tho 
lessee should give up such quantity of land out of the 
land covered by the lease, as may be required at an}' 
time by the lessor and should get a proportionate 
remission of rent. Tho lessor gave notice to tho lessee 
to deliver up almost all the lands in question. On liis 
refusing to comply with this, the lessor brought u 
suit for hhas possession: 

Held, that the form of tho action should be that of 
an action for specific performance of tho contract 
and not that of an notion in ejectment. Joaxsn 
Chandra Roy v. Ananda Charan Chowdhdry 

907 

Summary trial of offences under the Work¬ 
men’s Breach of Contract Act not allowed 512 

Surety of judgment-debtor—Undertaking that 
judgment-debtor would apply in insolvency—Death 
of judgment-debtor before specified time—Right of 
decree-holder to enforce conditions of ander-taking 

981 

--, if bound by admission of a decree against 

debtor Surety entitled t3 h.ive accounts taken in 
bis presence 901 

Su rrenci 0 r—Mokiari —Receipt of consideration —• 
Actual sun endero) lands—Validity of relinquishment 
\D\thout formal document. 

The receipt of consideration by a mokraridar and 
the actual surrender of the mokrari lands to tho 
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Surrenaer— concid. 

eemntrfflr are quite sufficient to constitute a valid 
^linquishnient and {rive a title to the zemindar, even 
mthout a refristered document. 

Tlierefore, where a mnkrnridar returned his patta io 
the and gave up the lands, and endorsed a 

memorandnm to that offeet on the t.ack of the pnHn 
but the memorandum had not been rejristored: 

ffWd, that there wa« a vali.l suironder which "av.* 
title to the zemindar. Jamu.i Rai r. OffcRA Rai 

I 24 

Taluk Board— Rin:ht of fishing 727 

Tenancy. See LANnr.oRn AND Tenant. 

Time, essence of contract—Contract of sale 462 

.■-essence of the contract 93 

Title— Possession of donee from trustee for 30 
years 337 

Tort— Illegal detention of consignment by railwav 
company 379 

Transfer. Criminal PRoctnt'RE Code, s. 
526« 


[191S 

Transfer of Property Act— oontd. 

i/efd, jihat the partition fell within the mischtof of 

section 52 of the Transfer of Property Act, and could 

not in any way be allowed to affect the plaintiff’s 

right, either under his redemption decree or in oxo- 
cution. 

A covert dealing with property in suit pendente Ute 
n anv party to the suit, cannot possibly cast any duty 
or obligation upon tho opposite party. 

Xo party during the conduct of a suit lias any powor. 
by dealing witli tho property, to change tho person 
ot incidenco or inherence to tho detriment of the 
other. IsHWAR Lanuo Desai v. Datto Gopal Drsai, 

1-j Rom. L. R. 3fi6; 37 B. 427 

s. 54 


Tr ocquiriyw rightz of another^ 

rGlidity of transfer to be proved^ 

A person cannot claim to Jiavo acquired the ri'dit 

of another unless such acquisition is by a valid trnns. 
ter from tho person to whom such rightbelongcdor 
the operation of any law. Ganpat r. Trimrak, 9 

iN• Iji A. Q*i y 

Property Act (IV of 
looz;, S«.57 865 


.... 43—Afienntion for. 

o^dden by laio —Service inam land —Act V[ 0 } 1895 
® InalienahxUty of service inam property. 

A purchaser of property from the holder of a ser- 
vice \nam, who is prohibited by law from alienatin'^ 
the property oannot claim a valid title to it on the 
ground that the tnam was subsequently enfranchised 
and a patta for the land was granted to the alienor. 

Ihe principle of section 43 of the Transfer of Pro- 
perty Act has no operation when the alienation is 
forbidden by law on grounds of public policy. 

Sard u. Sri Korithan Naiou, 24 M. L V 
462; (1913i il. W. N. 4l5 881 


54— redeem — 

Other intangible thing"—Transfer without registrar 
tion, whether valid. 

The right to redeem a mortgage comes within tho 
meaning of the expression “other intangible thing” 
in the second clause of section 54 of tho Transfer of 
Property Act, and as such cannot be transferred with¬ 
out registration. Rahmat Ali p. Mohammad Mazhar 
IIa.san, II a. L. J. 407 S |3 

-- 59 —Ejsecution of mart* 

gage, proof of~~Atfe.ofation. 

Where one of the attesting witnesses to a 
mortgago-deed is dead and tho other defies all 
knowledge of it and there is no other evidence to 
show that the document was executed in the presence 
of any of tho witnesses who signed it, due execution 
of the document is not proved. Wazir Khan r. Ram- 

PHAL 343 

-s. 63 —Accession 90 


-- 50 

I tZ Partition pen- 

dente lite —Toid against plaintiff - Covert dealina 
imth property pendente \ite dots not east duty upon 
the opposite party—Parties to suit incompetent to 
change person oj incidence or inherence to the 
det)iment of opponent. 

Plaintiff sued for redemption. The mortgagee 
defendants were four brothers, members of a joint 
Hindu family. During the pendency of the suit one 
of the brothers died aonless. It was held that the 

right to sue survived against the three other defend- 

apts’joint tenants of the mortgaged property. After 
the decree for redemption, the widow of the deceased 
brother intervened in execution, claimine that th« 
property bad fallen to her husband’s share on narti 
tion between the brothers during the pendency of the 
redemption suit, that she being the sole heir of her 
^aband and never having been mado .a party to the 
■wt. ceuid not bo dispossessed of tho property- 


. Tj • 72—Property hypothe. 

cufed eo7d m execution of a simple money.decree— 
Sale likely to imperil mortgagor's security TJsufruc- 

UfOry mor gngee not entitled to mortgage money nor to 
a personal decree. 

possession of 

thA ®'>*^3equent to the mortgage 

in PTAAnf- ° ^ attached and proclaimed for sale 
mnrttrn Simple money.dccree against the 

mortgagor. On plaintiff’, objection the plots were 

thfr r? u The plaintiff 

sent money and filed the pre- 

Tnnnpv for recovery of the 

money paid with interest: 

HWd, that section 72 of the Transfer of Property 

where the forfei- 
enrity- ^ ^ bkely to imperil tho mortgagor’s se- 

the-plaintiff exercised his right 
thnt TTipn ^ having beenansufructuary mortgagee, 
mnnai- ^ ^^<1 parccI of the mortgage- 

fnr Hi’ ^ ®”^*tled to a personal decree 

for that amount. Sheo Dulare r. Bata- 

bHA, ib u. L. 48 744 

“ S. 90 971 

S. 98 748 

S. 105 493 

^ , S. 106—-Vofice to quit, 

conditional, whether valid 

ffREe a notice to his tenant that ho mu«t 
ino. k,^ *^*^*^® either execute an agreement bind* 

the ho enhanced rent, or he mast vacate 
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Transfer of Property Act— ooncid. Trusts Act— concid. 


Tiffed, that tho uotico was valid. Juola u: Har 
Narain Singh 758 

- S. 108 (a), (C) 815 

-S. 109 865 

, 7 ““ SS« I I ly I IG— ^^(llahlxr 

Compensation for Tenants' Improvements (/ of 

1900i, ss. 5, 6 —Tenant holding over — y^o adverse 
possession until tenant is paid for improvements — 
Limitation. 

The Transfer of Property Act does not aprdy to 
agricultural leases in Malabar. 

According to the customary or common law of 
Malabar, a Kuzhikanam lease is .a lo.iso of waste 
land granted for 12 years (or such period as may bo 
stipulated) on condition that the tenant shall make 
/improvements and shall bo paid for them before ho 
is ejected. 

The right to hold possession remains with the 
tenant until he has been paid the v.'iluo of his 
improvements and till ho is paid there can bo no 
adverse possession. Kummatha Vinir. Kunhi Kq. 
THALAI Haji V. Antoni Goveas, (1913) M. W. X 339- 


13 M. L. T. 35U; 24 M. L. J. 472 563 

-S. I 16 563 

- S. 130 736 

-- 136 129 


Trial when begins ('aj in warraut-oases, fbj in 
summons cases - Competency of Court to order 


An executor of tlie estate of a minor entrusted the 
maimpement of the estate to r., who after the death 
of the executor continued the managoinent. Duriiit»’ 
this period of management after the death of tho 
executor, T'. brought the I'\uendari ttnancyof a tenant 
of tlie estate: 

Held, that V. was an executor >le son tort, ajul 
therefore, a trustee, llv taking over a pornianent lease 
for his own benofit and use on the c.state with which 
he was intermeddling, lie came within tho principle, 
if not the letter, of tho prohibition contained in sec¬ 
tion 53 of tho Tni.sts Act. 

Tlio case cfjually fell under section SSoftho Trusts 
Act, and the purchase by I", must be taken to have 
been a purchase on account of, and for tlie benefit of 
the minor. (}otL'r.i»As r. VAr.niAt, 1.5 Uom. L. K. 343 

844 

-Cht 9, scope of 596 

--S. 88 844 

U. P. Excise Act (IV of 1910), s. 63- 

dearch ivarrant should be obtiiineil bejore search of 

house—Conviction of offence -Search illegal. 


Ill a case under section (53 of tlio E.xcise Act of 1910 
where it is necessary to search a house, a search war* 
rant should ho uhtaiiiod beforoliand. 


r^ven It the search IS illegal, the occupier of tho 
house se.'U'chetl can lie convicted iimlcr section (53 for 
unlawful possession of an e.xcisable article. Emperor 
V. Anr.AUDAn Khan. 14 Cr. L. J 23(Jj 11 A. L. J. 442- 
35 A. 3oS *5*30 


Trust or loan 406 

' ■ “■ Advances to brokers 145 

Assignment without consent of creditors— 
No trust created — Remuneration of trustee not 
recoverable until whole work completed 443 

Widow holder of liere<litary office—Aliena¬ 
tion of otfico —Right of reversioners 740 


— III. Charitable endowment — Whole income of pro- 
perty dedicated to charities—Absolute dedication of 
property—'Absolute right', meaning oj — Trustee dis¬ 
posing of office by Will. 

Where a document gave the wliolo of tho income 
of certain property to trusts, reserving notliing 
for any other purpose, and provided that A. should 
conduct tho charities 'with absolute riglits’: 

Held, (1) that tho property was dedicated complete¬ 
ly to the trusts; 

(2) that the expression ‘with absolute rights’ was 
intended only to provide that no one else should 
have any right of interference with M.'s manage¬ 
ment: 

(3) that the provision did not give A, the power to 
appoint a trustee by testament. 

A trustee cannot legally dispose of his otfice by 
Will; ho has no right to affect the succession which 
must be governed by the usage of the trust or the law 
of the land. Rajarama Aiyar v. Ramasami Aitar, 
24 M. L. J. 476; (1913; M W. N. 557 660 

Trusts Act (II of 1382), s. 5 736 

_SS. 53, SS —Executor do son 

tort— Trustee purchasing a permanent tenancy in 
the estate—Purchase to be held Jor the benefit for the 
minor- 


U. P. Land Revenue Act (III of 1901). 
s. 108 651 

---ss. Ill, 233-K- 

Partition proceedings - Suit for declaration of posses¬ 
sion — J urisdiction of Civil ('ourt. 

.\ suit for declaration that tho |)laintifl is in posses¬ 
sion of a {)roperty which i.s tho subjoct-matter of a 
partition, does not come within tlie scope of section 
111 of the Land Revenue Act. Ilenco a suit filed for 
such declaration in a Pjvil Court wliilo fiartition pro¬ 
ceedings are ponding is barnHl by the provisions of 
section 233.K. Ram Chauax v. Hub hAHADOR Sivgh 
11 A. L. J 429 397 

-SS. 146, l4a~Pro. 

prictor, meaning n/—Muafidar—Sa/<? Jor Government 
revenue—Right of purchaser. 

'I’lie word ‘proprietor’ used in sections 140 and I4S 
refers only to those who, in tho tvajib-ul-arz, are 
set Jut as being tho persons on whom tho revenue 
has been at tho time of Settlement assessed jointly or 
severally. Muaftdars are not such persons. Hence, 
if a mahal is sold for payment of tho arrears of 
Government revenue, tlio Muafidar's right is not 
extinguished. 

A inortgago of nankar property created by the 
nankar holders is not extinguished by tho subsequent 
sale of the property for arrears of revenue, and is 
enforceable against the pnrehaser at (ho revenue sale. 
Kuxwar Sen v. Jwai.a Prasad, 11 A. L. J. 217; 35 A* 
190 79 

-S. 148 79 

-:- ss. 211, 233 (k)- 

Partition proceeding—Objection as to title dismigeed 
as time-barred—Subsequent civil suit barred, 
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Aa objection as to proprietary titie was taken be¬ 
yond timo iu a partition proceeding. The partition 
officer dismissed the objection as timo-barred: 

Held, that a civil suit in respect of the same sub¬ 
ject-matter was barred under the provisions of sec¬ 
tion 233 ifc) of the Land Revenue Act. Bhagwat 
Parshad V. Lachmi Naraix, 11 A. L. J. 621 978 

---s. 233-K 397, 978 


Vakalatnama— Pleaders’ name omitted by 
oversight 674 

Valuation of suit —‘Valuation of claim bij 
plaintiff determines jarisdiction—Jurisdiction not to 
DC ousted hif craggerating claim — Parftfjon suit — 
Value oj !-hare claimed, determines value oj suit for 
purposesof jnrisdiction — Farties consenting to refer 
inquiry in(*i valuation for juriadiction to Coinmis- 
sioner andto be bound by his finding — Waiver. 

The value that prima facie determines jurisdiction 
is the value put upon the subject-matter by the 
plaintiff. 

But the jurisdiction of the Court properly having 
cognizance is not to bo ousted by unwarrantable 
additions to the claim. 

In a partition suit the value for jurisdiction should 
be determined according to the speeidc share claimed. 

That law does not prevent the parties waiving an in¬ 
quiry by the Court as to facts for the determination 
of the question as to jurisdiction when that fact 
depends upon facts to be ascertained. 

Hence, where on a question of valuation of suit for 
purposes of jurisdiction, the parties agreed to be 
bound by the decision of a Commissioner, it would 
not be open to either party to object to the reference 
to the Commissioner as illegal. Wadhdmal v. CiiKr,- 
LOMAL, 6 S. L. R. 256 870 

Vendor and Purchaser— Agreement to 

reserve land revenue free 1 26 

' ■ — — — Agreementto reserve land 

revenue free —Enforcement of agreement 07 

■ ■ —- Advance—Time essence of 

contract—Contract Act {IK of 1872', ss. 55, 64, 65, 
74— Return of deposit —Earnest money. 

Per White, 0. J. and Miller, J. — (Sndnsiva Aiyar, J., 
dissentiejxte.) Where in a conti*act between vendor 
and purchaser a sum is deposited by the purchaser 
by way of guarantee or security for the performance 
of the contract of sale and time is of the essence of 
the contract, the purchaser, if he fails to be ready 
with the purchase-money at the essentia! time, cannot 
recover the deposit. 

Where the deposit bears a small reasonable propor¬ 
tion to the price, it can be regarded as security which 
is liable to forfeittire if a stipulation as regards for¬ 
feiture exists. 

Section 65 or 74 of the Contract Act does not applv 
to such deposits 

White, C. ./. — if the purchaser repudiates the con¬ 
tract. the vemlor may retain the deposit. Where 
time is nob of the essence of the contract, if the 
vendor rescinds after the agreed date, it is for the 
purchaser to show that he was ready and willing to 
perform the contract, within a reasonable time after 
the agreed date. If time is not of the essence of the 
contract, failure to perform on the agreed date does 


Vendor and Purchaser— conoid. 

not in itself amount to repudiation but express inti- 
mution by the purchaser that he repudiates his con- 
tract is surely not necessary. And if the party in 
default fails to fulfil his contract on the agreed date, 
the onus is on him to show that he did not intend to 
repudiate. 

Sadosim Ati/ur, J.—As regards the enunciation of 
the general universal principles of the Law of Con- 
tracts, the Contract Act was intended to bo as exhaus¬ 
tive as possible. Stipulations for forfeiture of deposit 
money are governed by the Contract Act. 

In a breach of contract, the distinction between 
penalty and liquidated damages has boon abolished by 

t le Contract Act and Courts have full power to do 

equitable justice between the parties. 

Money received by a vendor under a rescinded con¬ 
tract of sale (properly rescinded by the vendor) should 
be returned to the purchaser leaving the rescinding 
yt‘ndor to recover damages from the purchaser for his 
breach of the contract. Natesa Aiyar y. Appavo 
Padayachi. (1913) M. W. X. 341; 24 M. L. .T. 488; 13 
M. L. r..391 462 F.B, 

Verification, importance of 993 

(II Of 

I 094)9 SSi 1 I9 IS—Enfranchise nienf 8 0/iu^ms 

—Pattahs— rent land to be localised for impose 
fion of quit rent—nho to localise-Zcmindar not 
hound—Pattah eunnot be forced on zemindar— 
lotion XXIX of 1902, 9 —Evidence Act (I oi 1872J 

i?. lOd —Special knowledge. ^ 

The village service Inairn- are enfranchised and 
pattahs are issued for the benefit of thelnamdars. If 
they do not accept the same, the proper course for 
the Goverriment to follow is to resume these lands 
if they desire to do so. They cannot force the pattahs 
on the zemindar. 

Before imposing the quit rent the Government 
should localise the lands. It is not open to them to 
tell the zemindar that he must bo in possession of 
these lands, though they cannot now be identified. 

In the absence of a statutory obligation on the 

zemiiidnr to see that the iarnam keeps a register of 

the serwice mams for their localisation or to keep one 
himself, the presumption of special knowledge within 
the meaning of section 106 of the Evidence Act on 
the part of the zemindar, or his predecessor cannot 
be sustained. Secretary op State y. Rajah op 
P iTTAPtTR, 24 M. L. J. 530; (1913) M. W. X. 478 667 


s. 18 


667 


Wager—TTagerini/ contract^Foricard commercial 

contracts-Test-‘Proof-VnkkB. adatia-Xhfur. of 

agency-Principal and agent-Dejence of xoagering 
contract by client of Pakka adatia. 

forward commercial contract, r^fular in 
every outward particular from first to last, is repudi- 
ated by one party on the ground that it is a wager, 
the Court should always incline and incline strongly 
to take the contract to be in reality what upon its 
tace and form it appears to be. 

matter of great difficulty, and alwnvs 
^inst the inclination of the Court, to convince it 
that the apparent rectitnde of the documents” is 
not as real as it is apparent. 
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Wagrer —conoid. 

A Court should not bo eager to strain the judicial 
machinery to its utmost limits, to pry microscopically 
into the minds of men, to open up a hundred trans*. 
actions in the hope of throwing light on one, to alarm 
great markets and unsettle commerce, in order that 
if at last this wide ranging quest succeeds, a dishonest 
gamblef* may be excused from paying what, whether 
legally or not, he is morally bound to pay. 

A pakka adatia is very like an ordinary del credere 
agent. He is a commission agent and something 
more. He receives orders from his constituents nii<l 
places them in the open market. His obligations 
brietiy to find money for goods or goods for monov 
or settle differences on due dates. His peculiar 
feature is that he can allocate his principal’s contracts 
to himself when it suits him to do so. 

Where a pukka adatia, w’ho has been compelled 
owing to default of his client on one side or the other 
either to find goods or money, seeks to recover from 
that defaulting client the amount he has thus been 
obliged to pay on his account, it becomes, on the face 
of it, almost impossible to say that as between him 
and his client any defence of wagering can succeed. 
When a client comes in with a large selling order and 
the pukka adatia immediately gives,it out in the 
market to any number of different buyers, it cannot 
possibly be contended that not one of those buyers, 
any more than the sellers even, had the intention of 
taking delivery. 

OhiUr dictum.— A true wager is where two persons 
agree to pay and receive • respectively money or 
money’s worth, merely upon tlie happening or not 
happening of an uncertain future event, and for no 
other consideration whatever. Biuoanda.s Pabash- 
RAM V. Burjobji Hustomji, 15 Bom. h. K. 85 29 

WaiVCf— Inquiry into valuation of suit 870 

— to right to appeal 894 

WaJib-Ul-arz— Alluvion DiluvUu 851 

--> construction of. See Pre-bmp- 


TION. 

Wakf. Sec Muiiammada.n Law—TP ul/. 

Wai*f*arit Date Jixed fcy Court for execution _ 

Warrant endorsed to peon by Nazir fixing earlier 
date—Execution by peon between date fixed by Nazir 
and that fixed by Court, whether legal. 

A warrant for the attachment of the moveable pro¬ 
perties of a judgment-debtor was issued by the Court 
and addressed to the bailiff to bo executed within 
August 30bh. The Nazir endorsed the warrant to a 
peon with a direction to execute it on or before 
August 25th. The peon executed the warrant between 
August 26th and August 30th: 

Held, that the execution was lawful and in rescuing 
the property attached by the peon from him the 
accused wore guilty of an offence, Sabed Ali v. 
Emperor,^4 Cr. L. J. 274; 17 C. W. N. 911 706 

VVater—L’rtya^c//iend with Government — Proof, 

Aji agreement between a Collector and u private 
person will not bind the Government. But an implied 
engagement can be proved by the course of conduct 
followed for long by the Government officers aiid by 
each persons. 


Water — conoid. 

It is wrong to hold that the Government can under 
no circumstances, be bound not to inten-fere with the 

usual supply of Government water to plaintiff’s land 

unless there was an express engagoineiit with tlie 
Government. Katragadoa Kauha Krish.vayva Xaidl' 

i’. Secketary OF State, 11913J .M. \V. X. 427- n m 

L. T. 466; 24 M. L. J. 678 ’ 340 

WidOW-Partitioii-Widow s right to claim parti- 

702 

r~7 mortgage-debt due to hov 

husband—rransforree’s right to recover debt I 38 

Will-Construction-Xotto bo strict and technical 
—Kestnctiou on mlieritance-Timo not mentioned 
foi the occurrence of uncertain event—Keferenop 
to other Wills for construction useless 


51 


660 


“ Hindu Law—Joint properti' 

Power of Hindu minor to make Will 

-Trustee disjio.^ing of office by Will 

■“ —Unattested and unimportant 

-- Attestafiou—Acknowledgment of signature^ 

Sueceesion Act (X of 1865s. 50. 

1 testator should sign 

his Will in the presence of the attesting witnesses. 

It 13 a sufhcient uckiiowledgment hv a testator nf 

his signature to his Will, if ho ,nukes the 

witnesses niulerstaud that the paper which they 

attest IS hi 8 Will, even though they <lo not see 

himsigmt. Balmukund Kesurdas p. Biugwandas 
Kesurdas, 15 Bom. L. l{. 387 “agua^^as 


—-- Construclion~~Application of principles of 

inlerpreUition of English Court of Equity—mu cxe, 
cuted bejore 5uccc«sioh Act—Succession Act fX nf 
1865J, ss. 84, 331—J/crycr—JfcryL.y of prior morl 
g<ujc into subsequent ones—Pleading—Practice— 
Claim for absolute unconditional possession—Proverfu 
found burdened with mortgage—Decree, form of. 

A. , who had mortgaged soino of hia property made 
a Will in 1864ia favourof “B., hissonrand hfs laTful 
male children according to the Jaw of inheritance and 
m the event of B.’s death without lawful male chil- 
dron, the same to descend to any male heir”. After 
A's. death, B. created a fresh mortgage in lieu of the 
mortgage by his father and in addition to a few 
now mortgages. 

B. died without male children and C. was the next 
malo heir of .1. C. brought u suit in ejectment claim- 
ing absolute proprietary possession of tho mortga«»ed 
property. Tho plaint concluded with a prayer for such 
further relief as may bo found necessary. In both tho 
lower Courts, the case was conducted upon the footing 
that C. was entitled to proprietary possession in a 
full and unconditional sense without payment. Bef jre 
the Privy Council, C. claimed in the alternative a 
decree for possession conditional on tho payment of 
debts binding on A.’e estate; 

Held, (!> tfiat B. got only a life-estate, 

(2) that the creation of fresh mortgage by B., in lieu 
of tho mortgage by A., <lid not affect tho radical rights 
under the mortgage by A., and that, consequently 
the .<^6 mortgages wore binding on tho estate of A.; ’ 

(.3; that as B. hold tho property only on a life-ten¬ 
ure, the fresh mortgages created by him woroinopor- 
atiro an agaiust the rights of C'.; 
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^4) that ill oru.'i- to avoid further litigation between 
the parties. C. sliould be granted a decree for posses¬ 
sion conditional on the paj’iuent of the amounts due 
on the mortgage created by .4. 

Tlie lingH‘h rules of interpretation, in so far at least 
as thosf* art,- artificial rules of construction which have 
arisen »n the ad*uinist*'atiou of Courts of Equity, must 
not he aHowift <.i govern the case and questions 
affecting t!ie .-otia.ruction of such a settlement made 
before the Si.■■cession .Vet came in force or the regu» 
latiou of a succession under it, must be determined 
by the luiuciples of natural justice, or, to use the 
familiar language, according to justice. ci[uity and 
good conscience. The Succession Act, 18G">, does 
not ap|)ly to ^V^Ils made before January 1, ISi'G. 
Richahd Hoss Skinner v. Kunwak Xaunihal Sinom. 
(1913) M W. .500; Id M. L. T. 4 hS; 11 A. L. J. 4U4; 
17 C. L. J. 05.3: 15 Hom- L. R. 502; 17 C W. N. S53; 
35 A. 211; 25 M. L. J. Ill 267 P. C. 

Witnesses’ statement— Evidence— Con¬ 
viction 148 


Words and Phrases- 
aRriculturist at date of 


transaction 729 

any other person 765 

any person 974 

ark _ 658 

as effectual 425 

bhai /tnip'iyi 646 

certified purchaser 909 

kamesu'ar tnodnk 956 

decree-holder 475 

divided estate 68 

engagement 227 


508 

612 

815 


661 

815 
, 661 


Words and Phrases— concid. 
giving information 

hasilfU 

interruption 

leaves his holding unculti¬ 
vated 

makfnl 

material defect with refer¬ 
ence to intended use 

}nii9tagnnrol; 658 

nazdiki bhai 

office dh ara 

other intangible thing 
proprietor 

regularly kept in the course 
of business 
settlement 

tlunakha 

voluntary payment 

Workmen’s Breach 
Act (XIII of 1859), s, 

not allowed. 

The proceediugs of u Magistrflto up to the order 
under section 2 of Act XIII of 1850 do not constitute 
u trial tor :iiiy idYoiico und, therefore, the procedure 
under section 2G0, » riniinal IVoceduro Code, does not 
apply. Emi’eror v. Sohbah, 6 8. L. R. 105; 14 Cr. L. 


818 

79 

534 


221 

57 

of Contract 

2~-Summary triaI 


J. 256 

Written Statement. 

Code, 1908, s. 99. 

Wrongful restraint, 

s. 339. 


512 

Sec Civil Procrdure 


See Penal Cod.o, 
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